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Participants at Berkeley Workshop (4/26/04):

The enclosed materials are background reading for my presentation on the topic,
“Rethinking the Appropriations Canon of Statutory Interpretation.” The “canon” paper
is part of a larger project with Professor Mathew McCubbins of the UC San Diego
Political Science Department, a book-length project tentatively entitled, “What Statutes
Mean: Positive Political Theory Perspectives on Legisiation and lfs Interpretation.”

My objective in the workshop presentation on Monday is to lay out the general
themes of this larger project and, as well, discuss the particular elements of the
“appropriations” canon argument. The background reading is from one published article
{with Stanford political scientist Barry Weingast) and one unpublished chapter section
from the McCubbins & Rodriguez book.

I look forward to seeing you next Monday in Berkeley.

o

Dan Rodriguez
University of San Diego School of Law
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ARTICLE

THE POSITIVE POLITICAL THEORY OF LEGISLATIVE HISTORY:
NEW PERSPECTIVES ON THE 1964 CIVIL RIGHTS ACT
AND ITS INTERPRETATION

DANIEL B. RODRIGUEZ' & BARRY R. WEINGAST"

[. LAWMAKING PROCESSES, STATUTORY DESIGN, AND THE
THEQRY OF LECISLATIVE RHETORIC

Understanding how to extract the meaning of legislation through

"the process of interpretation requires a clear undersianding of how

legistators construct legislation and how they communicate both sepa-

rate and collective views about what the legislation means. To provide
this understanding, we draw on positive political theory and it impli- /

cations for a preliminary theory of legislative rhetoric. From this the-

' Dear and Professor of Law, University of San Diego School of Law.

" Senior Fellow, Hoover Institulion on War, Revolution and Prace, and Ward C.
Krebs Family Professor of Political Science. Sanford University.
) Wf arc grateful for the comments and reactions of many professional colleagues,
ncluding Juhn Aldrich. Michael Bailey, James Brudney. John Donohue, William Esk-
tidge, Jr.. John Ferejohn. Morris Fiorina, Pamela Karian, Morgan Kousser, Mathew
McCubbins, Risger Noll, Daniel Ortiz, Richard Pildes, Eric Pasner, Michael Rappaport,
Andy Ructen, Eric Schickler, Kenneth Shepale, Paul Sniderman, and Raymond Wolfin-
Rer, as well aa participanu in the various workshops and professional meetings at which
earlicr vensions of this Article were proyented. For financial suppart of this project, we
thank the Hoover Indititon, the Boalt Hall Fund at the Univeraity of Califomin, Bor
keley, and the Smith-Richardson Foundadon.

2/ 4B
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ory, we derive a positive theory of legislative intent and statutory pur-
pose.

A. Principles of Positive Political Theory”

The positive political theory of legislative decision making® de-
scribes the statute-making process as a collection of purposive, strate-
gic decisions made by rational decision makers within the structure of
legislative institutions. These legislative institutions are themselves the
creation of legislators acting to maximize their own varied interests
through collective choice mechanisms.® The “industrial organization
of Congress™ represents the constnucted environment within which
legislators bargain with one ancther in order to facilitate their indi-

™ The ideas developed in this Section build specifically upon a recent positive po-
livcal theory literature that includes Eskridge & Ferejohn. supra nate 33; John Fere
john & Barry Weingast, Limitation of Statutrs; Stratagic Statutory Interpretation. 80 GEO.
L.]. 565 (1992) [hereinafter Ferejohn & Weingast, Limitation of Stalules]; John A Fere-
john & Barry R. Weingast, A Pontive Theory of Statutory Interpretation, 12 INT'L REV. L. &
Ecox. 263 (1992) [hereinafter Fergjohn & Weingast, Statutors Frtmpretation]: McNoll-
gast, legiddarive Intent. supre note 11: McNollgast, Fositive Canons, supra note 11;
McNollgast, The Thery of [nterpretive Conon and Lepisiative Behavier, 12 INT'L REV. L. &
EcON. 235 {1992); Terry M, Moe, Political Institutionc: The Neglactad Side of the Story. 6
J-L. BcOx. & QRrG, 218 (1990); Edward P, Schwarz et al., A Positive Theory of Legislative
Intent. LAW & CONTEMP. PROBS.. Winter/Spring 1994, a1 5}; Pable T. Spiller & Rafael
Gely, Congressiona! Control or fudicial Indspendence: The Determinants of U S, Suprems Court
Labor-Relztinns Decisions, 1949.1988. 28 Ranp | Ecox. 463 (1992). The ideas build
more generlly on the positive political theory of legisiative decision making as de-
scribed in. for example, Daniel B, Rodriguez, The Positing Political Dimensions of Regulo-
tory Rpfa'm. T2 WASH. U L.Q. 1, 5280 [1994),

ALVRFNUE _]tmcmre'. we use “legislative decinon making™ as a smonym for stato-
tory enactment. This is a convenunn of ennuenicnce. for we recognize, ol courge, that
legitlatures do rmuch more than enact statutes, S eg. MICHAEL W. KIRST, Gov.
ERNMFNE WITHOUT PASSING Laws 1-11 (1969) ifocusing nn the impact of nonsatutory
ineans af congressional action, tuch as apprapriations proceedings, hearings. and the
adjustment of funding levels). Since we ¢onfine vur inquiry 1o statute making, we do
nnt €ngAge the extensive fiterature that considers positive theories of legisiative action
in addirinn 10, or separsie from, the enacument oof statutes.

" Str. rg. MORRIS P. FIORINA, CONCRESS: KEVSTONE OF THT WASHINCTON
ESTARLISHMENT 2747 (2 ed. 1989) (criticizing Congress for establishing a legislative
watem advantageous to members seeking s remain carcer politicians); D. RODERICK
KIEWIET & MarHEw D. MCCLERRINS, THE LOCIC OF DELEGATION:  CONGRESSIONAL
PARTIFS AND THE APPROPRIATIONS PROCESS 231-37 (1991) Iclaiming that congressignal
parties have successlully maraged the delegavon of pelicymaking authenty wo their
members serving o cnmmittecs): KEITIN KREHHIEL, [NFORMATION AND LECISLATIVE
CRGANIZATION 24758 (1981} (examining the role of internal [=gislative organizavon
un public policy): KREIBIKL, supras note 9. 3 20-4R (creating a new theory to identify
pivatal players i political decision making)
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vidual and collective goals.” Statutes—including both the text of the
enacted law and the legislative “history™ encoded into the public rec-
ord of the statute—reflect not only legislative specialization and ex-
pertise, but the vitally important object of trade and negotation. The
legislators’ statemnents that make up the legislative history that attaches
to the statute also reflect these important objects.™ Critically, the stat-
ute's implementation will be influenced by the meaning given to it by
interpretations.”

To accomplish their aims within this dynamic process of legislative
decision making, legislators act within coalitions. A legislature is, after
all, a “they” not an “it"; decisions—statutes mcluded—are made only
by collections of Iegm!ators acting in concert.” The basic democratic
principle of majority rule, established in Artcle I of the U.5. Constitu-
tion, ensures that legislators must create a coalition 2t least as large as
a majority of the legislators in each house in order to enact legisla-
ton." The process of legislation, then, is shaped by the decisions
made by legislators to form and maintain coalitions within the institu-
tional structure of the Jegislature and within the structure of those
nonlegislative institutdons (the presidency, the judiciary, and the bu-

" On the general “industrial organization of Congrese,” of which there are multi-
ple theories, sec Kenneth A. Shepsle & Barry R. Weingast, Positive Theeries of Congres.
sional /nstitutions, 19 LEGTS. STUD. Q. 149 (1994). See genevally GARY W. COX & MaTHEW
D. McCuansms, LECISLATIVE LEVIATHAN: PARTY GOVERNMENT IN THE MOUSE i-15
(1993) {viewing political partics as “legislative carte!s” that usurp rulemaking power for
the legislative process); RICHARD F. FENROQ, JR., CONGRESSMEN IN COMMTTTEES 94-114
(1974) (exploring the decision-making importance of congressional committees);
KREHBIEL. supra note 36, at 30-12. 66-67 soffeding distributive and informational theo
ries of congressional organization); DAVID R. MAYHEW. CONGRESS: THE RLECTORAL
COonNECTION 1-9 (1974) (focuting on reelecton as the driving force behind congres-
xional decixion making and organization); Barry R, Weingast & William [. Marshall, The
Industrial Crpenization of Congress; or, Why Legitlatures, ke Firmt, Are Nat Organized s
Markszs, 96 J. POL. ECON. 132, 182-37 [1948) {providing a theory of legistatnrs based on
the theory of firmg and contractual institatinns).

Y S, eg.. Daniel B. Rodnigues. Statufory Mismprsiation and Pelitival Advantage, 12
[ve’1, REV, L. & Ec:on, 217, 22025 (1482) {considering how Congress uses legislative
hmm'v o influence smatutory interpretation).

Swe, e g ROSHEP MELNICK, BE'TWIEN THE LINES; INTERPRETING WELFARE RIGHTS
FLL 11994) (wiving examples of how jueiciz) interpretation of statuigs c¢an change the
mefmmq of legislative provisions).

Ser Davitd P, Baron & John A, Furcjohn. Barpapmng in Lamslatures, B3 AM, POL.
Scr. REV. LIRL, HI81RR (1889) (modehing leglelarive ethhrta based on theories of
bargaining]; Keanoth A. Shepele, Congres fo @ “They. " Not an “ft™. Legislative Intent ns
Ozymaenn, 12 INTTT REV. L. & ECON, 239, 23942 11999, {argumng that collections of in-
dividwals cannot have intent, and thax judges, lawvers, anst [cgislators misplace their
rt.ln.mu nn legislative inwent).

DUS. CoNsTan 1§ 7,
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reaucracy) upon which legislators rely to facilitate their legislative
aims.’

As far as legislative purposcs are concerned, we need not imagine
that legislators share some collective meta-intent.” Indeed, it is often
clear that different members of Congress support a piece of legisla-
tion for very different reasons. Bruce Ackerman and William Hassler's
study of the Clean Air Act Amendments of 1977 provides a good illus-
tration: when environmentalists sought to amend the Clean Air Act,
they found they did not have sufficient support to pass their legisia-
tdon." To pass their bill, pro<crvironment legislators in Congress ne-
gotiated with representatves of unionized coal miners.” This coali-
ton produced an act that compromised some of the envi-
ronmentalists’ principles, thereby addressing environmental problems
less efficiently.” Yet, faced with the choice between a compromise bill
and no bill, the environmentalists chose the compromise bill.

The positive political theory of legislative decision making empha-
sizes that legislatures act through collections of coalitions; it is in the
undemrstanding of the formation, maintenance, and actions of these

I3

? See, e.g.. McCubbins ¢t al., supre note 33, at 46668 {illustrating how an accept-
able bill can emerge from three dittinct stances by the Seaate. House, and Presidenn),

" We would vohinteer, though, that one 15 probably on safc ground in assuming
that coalitions of legislators are made up of a variery of individuals with different goals,
dreams, personalites, and such. Sz ap, John A. Ferejohn & Maores P, Fiorina, Pur
posive Madaly nf Legsdative BeAavior, 65 AM. ECON, REV. 407, 412 (1973) (presenting a
political seientst's view that legislators “desire{] reelecton, good public palicy, and
insututinnaf inftuence—different mixes for different Representatives™)

" BRUGE A, ACKERMAN & WILLLAM T. HASSLER, CLuAN COAL/DIRTY AIR 29 (1981):
«f. B, Peter Pashigian, Eavironmental Regulation; Whose Self-Interssis Are Bring Protected %,
23 ECoN, INQUtry 331 (19R5) (considering the 1976 amendments o the Clean Air Act
i a function of self-intcrest. geography, and regional growth).

" ACKERMAN & MASSLER, supra note 44, at 31,

* Sew id. a1 4258 {describing the diminished standards of the final hill). Gilgan,
Muarshall, and Weingast's study of the formadon of the Intcrstate Comruerce Commis-
rion provides annther illugtration. Thoy argue that the Interstare Commerce Act did
not serve 4 single purpose. such as allowing the railroad industry 1o create a cartel,
Tnstead. it wax 2 compromige betwean rajlroads, wecking 1 carel. and one type of ship-
per (so-culled “shorthaul” shippers) against another rype of shipper (so<alled “lang-
haul™ shippers). Sw Thomas W. Gilligan et al., Reguletion and the Thesry of Legislative
Chues The Insevciate Cammerce Act of 1887, 32 ).L. & ECON. 85, 4851 (1989) (stading that
the compramise bill made hoth railsoacs and shorehaul shippers heter off, hut nei-
ther wits ax well off individually as would huve heen the case under pending legislative
alrernatives).
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coalitions that the general theory of legislative decision making must
be grounded.”

The fact that legislators must collect themselves into coalitions in
order to pass statutory proposals raises a number of difficuldes for the
statutory enacument process.” In the tackling and surmounting of
these difficulties, the contours of the positive theory of legislative deci-
sion making come into relief.

Consider, first, the set of impediments to bargaining faced by leg-
islators.” In order to facilitate their purposes, legislators must negoti-
ate with one another over the design of a proposal. What is the ap-
propriate scope of the satte? What is the optimal enforcement

“regime? Should there be exemptions for certain individvals or
groups? Even supposing they can agree among themselves, this pro-
posal must nonetheless run a daunting gauntet of legislatve proce-
dures including, most significandy, consideration on the chamber
floor.® Once on the floor, the problems of chactic decision making
forecasted by social choice theory—including cycling, agenda manipu-
lation, strategic amendments, and other mancuvers—can tum pro-
posals into recreations that bear little resemblance to the bargains
struck by coaliion members.” Given the potential for uncontroliable

" Sersoutces cited supra note 11 (arguing for a method of interpreting legislation
that accounts for legislative bargaining); see alsn Baron & Fergjohn, supra note 40, at
1193201 (explaining how a bill is pasted and how it political benefirs are diswributed
among individual legisiaters or ¢oalitions of legistators depending on the legislature's
amendment rules and session frequency).

¥ S grmerally R, DOUGLAS ARNOLD, THE LOGIC OF CONGRESSIONAL ACTION 88
118 (1950} (discussing straregies for assembling eoalitions with which t suppnrt or
oppose legislation).

" $ee Baron & Fercjohn. rupra nate 40. at 1200 {contrasting calitionhased form

with “the noncooperatve bargaining theory of legislatures™); Weingast & Marthall, s
fra nore 37, at 138-29 {explaining chat bargaining is hampered by the “uncertainry
over the fumire was of today’s hargain™).
I “ The Senate filibuster is ane of the key procedural obstacles that tegislation may
[ face. Recngnizing this, the pivoml politics model describes the Hlibuster pivot as one
| of the “key" pivots in enacting legislation, BRADY & VOLDEN. supra note 9, at 17;
: KREHBIEL. supra note 9, at 23-24; e alm Weingas & Marshall. supra note 37, at 138
| (dexcribing problems with the legislative cxchange),

Y Sw eg. Richard D. McKelvey, Intransitivitis in Multidimensional Vating Modals
and Some fmplications for Agenda Conival, 12 ] ECON. THEGRY 472, 47981 (1976) (da-
scribing manipulatinn of vating agendas); Charles R. Plat, A Notion of Equilibrivm and
Tix Possibility Under Majority Rule, 57 AM, ECON. REV, 787, 796 (1967) {"The sxchange of
information associated with ady decision process may werve actally to change the util-
ity function.”), William H. Riker, fmplications from the Disspulibrivm of Majority Role for

the Study of Frstitutions, 74 AM. Poop, S070 REV. 432, 445 (1980) ("[C]uicomes are the
consequence nat only of inwitutinns and tastes, but also of the politcal skill and are
istry of those whn ., | explnit the disequilibrium of tases for their own advanuge ™).
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and even chaotic amendments on the floor, and thus wasted legisla-
tive effort, why bother?

The answer concerns institutions: The structure of legislative
rules, party aocganization, processes, and mechanisms are designed in
part to facilitate legisiadve bargaining and statutory enactment by en-
suring that decisions will be respected—or, perhaps more aptly, pro-
tected—Dby the body.” Self-interested legislators create institutions to
facilitate bargaining and control M When successfully constructed and
maintined, these institutions guard against chaotic, unpredictable
decision making; they insure the maintenance of what has been called
a structure-induced equilibrium, which undergirds the industrial organi-
zation of Congress.™

For our purposes, the most important insttutional details of Con-
gress concern the complex set of institutions granting individuals or
groups special powers.” Not only must legisladon command majori-

For a summary of, and introduction . these results, see MELVIN [ HINICH & MICHAEL
MUNGER, ANALYTICAL POLITICS (1997); KENNETH AL SHEPSLE & MARK S BONCHEY,
ANALYZING POLITICS: RATIONALITY, BEHAVIOR AND INSTITUTIONS (1997).

" 5w, e.g, Kenneth A. Shepsle, Institurional Areangements and Equilidrium in Multi-
dimensional Vating Modedle, 23 AM. ]. POL. SCL 27, 35-37 (1979) (explaining mathemat-
cally how institutional arrangements allow legiglatures to reach equilibrium); Kenneth
A Shepale & Barry R Weingast, Structure-fiduced Equitibmium and Legislative Chotce 37
PUB. CHOICE 503, 507-11 (1981) (showing that “ingtimdeonal resriccons on the do-
main of exchange induce stablity™): ¢f. Gordon Tullock, Whay So Much Srebility, 37 PUB.
GHOICE 189, 193200 (1981} (documenting the influence of committecs and formula
affocarion of funds in getting legislation passed easily).

¥ Ses FENNO, suprg note 87, at xv {ilhstrating how member goals and environ-
mental consraints interact within legislative committees to shape decision.making
procewses and, finallv, decitions); FIGRINA, rupre note 36, ar 12122 (explaining how
subcommittees help promote bargaining despite “[hleterogencity of intcresm acros
districs and states™): KREMWEL, supra note 36, at 264 (observing that congressional in-
stitutions lead to specializauon. sharing policy expertise, hamessing selfiinterest, and
“aligning . .. individual incoatives with collccuve goals™): MAYHEW, supm note 37, at
110-25 (explaining how legislators manipwate office structure. commifiecs, and partics
in order 1o win passage for a bill).

™ Sas gources cited snupra nolg 52 (deseribing rhe stabslizing effect of inttwtional
structures on legislanures): see ale [O1N H. ALDRICH, WHY PARTIES: THE ORIGIN AND
TRANSFORMAUION OF PARTY POLITICS (N AMERICA 221-26 (1995) (evaluating the “ho-
mupgeneity of preferences™ and "status quo policy™ of Congress); Cox & McCuarins,
mprr note 37, at 7982 (suggesting that mose House eommittees reflect the preferences
of the Haute az a whale, with “draft legislatinn reflecting the diversity of interess in
the chamhber'): Davit W, RONDF, PARTIES ANR LEADERS 1N THE POSTREFORM HOUSE
16282 (1991) (explaining haw partisanship can lead 0 an emphasis on party politics
at the expense of institutional arrangements), Shepsle & Wringase, suprs nate 52, at
511-14 (explaining how institutions induce Subility).

““The recent literature on congressional institutinng is reviewed in Shepsle &
Weingast. sugm note 6. Other contributiong to the volume Positive Theories of Congees-
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ties, it must also gain the approval of committees in each house, the
majority party, and the Rules Committee in the House,” and succeed
against any attempt at filibuster in the Senate. The majority party also
rewains numerous controls in each chamber to make sure that legisia-
tion serves its interests; for example, in the House, the majority party
caucus serves this function.” Legislation must also be approved by the
President, subject to the veto-override provisions of the Constituton.”

These details are all well known. What are frequently ignored are
their implications for statutory interpretation.” The fact that there
are many specific sites of power within Congress not only means that
legisiation is difficult to pass; it also means that the pivots will differ
across legislation, where the political pivot is defined as that legislator
whose support at the margin is needed to ensure the legislaton’s pas-

sage. Thus, for some bills, 2 raember of the relevant House commit-

tional [nstitutions, supra note 6. suggest the range of approaches in contemporary
scholarship on congressional institutions. Other important works include AfDRICH.
suprz note 54; COX & MCCUBBINS, rupra note 37, KREHMIEL, suprz note 36, ROMDE, su-
#re nole 54 ERIC SCHICKLER. DISJOINTED PLURALISM: INSTITUTIONAL INNOVATION
AND THE DEVELOPMENT OF THE U.S. CONGRESS (2001),

" Ses, o.g, STEWART, supra note 7, at 274335 (dcwiling the formation and func-
tion of committeex).

"7 Scholars, including Aldrich, Cox, and McCubbins, have focused on the role of
parties in 'Icg'islm,ive decision making. Eg, ALDRICH, supra note 54, Cox & MoCun
BINS, sujwz note 37,

# U5, CONST. arL [, § 7: se afso Terry M. Moe & Scott A, Wilson, Presidents and the
Politics of Structurs, LAW & CONTEMP. PROBS.. Spring 1994, at 1, 22 (*(G)overning struc-
tures are designed subjece ta presidential veto, and thys with sensitivity 10 presidential
concerns. ™).

¥ Bul we Eskridge & Ferejohn, supra note 23, ar 53564 {oudining how stattory
interpretation has shifted w0 accommodate bicameraliun. presentment o the Pres-
dent, and, moat notably, che emcrgence of Iawrnaking by agcncics dominated by the
President): Ferejohn & Weingast, Limiintion of Stajutes. suprs note 34, at 580-B2 (sug-
gesting a methed through which Congrear can conscinusly pratect its interpretation of
a newly enacred statute againge possible judicial review): McNollgast, Legislative fatrnt,
sugra note 11, at 36 {arguing that congressional invtitutions and processes allow one to
find the pivoal moments leading 10 3 bill's passage and thereby identify the intent of
pivotal Jegislators); McNallgast, Pasibve Canams, supra note 11, at 71827 (identifying
the main issues of proper statutory interpretauon as hguring eut which coalitions en-
abied the bili to pass. identifying the legislaion in thote eoalitions, deciding whether
the President was aligned with those coalitions. and idenulying the interpretaton un-
derstend by the pivoal members of thuse coalitions), An imporant recent critique of
the rclevance of paaitive political theery 1o theories of stacutory interpretation is |Friy
L. MasHAw, GREED, CHAOS, AND COVERNANGE:  Ustt PUTHIC CHOKCE THEORY TO
[MPROVE PUBLIC Law 81105 (1997),

" Ser MeNollgast. Lagiclative fnieny, supra nnte 10, at 21 fidentitying the following
tsues in determmining pivowl legislacor: 2 member's prelerences for, and knowledge
of, a bill'y effeets, which members ensure the hill i ver-pronf. and comrigts” knowl-
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tee will be the pivot; for others, the senator required to break a filibus-
ter will play that role; and, for other bills, the pivotal actor will be the
President.”

These instdmtons imply that the process of building a legislative
coalition is not simple, nor is there a general pattern, at least in the
American context, that holds across ali bills.” What remains to be ex-
plored is how coalidons are formed. what legislators expect from the
bargains struck within these coalitions, and, further, what our expecta-
tions are a3 readers of the statute. On this latter point, we are brought
back to the central question of this project, namely, what does this
theory of legisiative decision making tell us about the proper ap-
proach to interpreting legislagon?

B. A Typology of Statutory Coalitions

A central, often unstated, presumpton in the standard approach
to statutory interpretation based on legislatve history is that there are
two relevant groups in the enactment process, the supporters and the
opponents. These two sides present their arguments, compete for po-
litical support, and then one wins. Of course, after enactment these
groups become the “winners™ and the *losers.” In its simple form, this
description functions both as a basic principle underlying how legisla-
ton is successfully enacted and as a data point in competing norma-
tive theories of statutory interpretadon. These theories quite naturally
credit the arguments af winners in this process. To interpret the legis-
lation, we inquire what the winners said it meant. The losers’ history
is correspondingly not referred o by courts seeking to understand
legislative intent.™

cdge of, and stake in, a bill): McNollgast, Positiwe Canamns, supra note 11, at 724 {focus-
ing on the intent of pivotal coaliion members—those members who “hold key vero
gates in the legistative proces™),

" For analyses that identfy the congressional "pivot” in differcnt political settings,
sce BRADY & VOLDEN. supm note 9: KREHBIEL, tupra note 9.

" Sen MASHAW, suprn note 59, at 98 (discussing the inwentons of “enacting coali-
tion[s1").

" Soe. # .. BunkAmerica Corp. v, United States. 462 U.S, 122, 145 (1983) (White,
J. dissenting) (*[T]he characrerization of 2 bill by one of is opponents has never been
deemed persuasive evidence of legislative intent.”}); Ernst & Ermnst v Hochfelder, 425
ULS. 185, 208 n.24 (1376) (clastifving remarks “madc in the coupse of legistative de-
hawe™ at “entited 10 littie weight.” expecially so *with regard tn the statements of legis
lative opponcnis™); NLRB v. Fruit & Vegetble Packem, Laocal 760, 377 U.S, 58, 66
{1964} (“(W)e have often cautioned again the danger, when interpreting a statute, of
refiance upan the views of it legislative oppanenia. In their real 1o defeat a bill, they
understandably tend to overstate its reach,™).




A4/21/20884

A

14:26

5132606815

IJSD LaW SCHOOL PAGE 1@/46

1438  UNIVERSITY OF PENNSYLVANIA LAWREVIEW  [Vol. 151: 1417

On closer inspection, this dichotomous characterization fails to
capture the complexity of statutory decision making. The simplifying
preswrnption that there are just two relevant groups is fundamentally
misleading, and traditional theoties of interpretation that build upon
this idea are therefore inadequate. To undergird 3 more complete
theory of statutory interpretation, we need a more nuanced concep-
tion of legislative decision making that reflects the coalitional realities
of drafiing statutes.

To begin, we look at the legislative process as multfaceted. For
major policy issues, legislators cannot be dichotomized into two sim-
ple supporter and opponent groups. Rather, multiple views are rep-
resented.” Furthermore, the contents of the bill itself are not set in
granite but evolve over the legislative process. Although this is a tru-
ism, its implications are often ignored in the process of statutory in-
terpretation. Put simply, the coalition structure supporting the bill
and the bill’s contents evolve simultaneously.” Supporters of the bill
seek alliances with legislators in order to enact their version of the bill;
opponents do likewise in efforts to kill or cripple the proposal. With
these shifdng alliances, some versions of a bill simply cannot pass for
want of a majority; other, perhaps less extreme versions of the bill,
may become more successful.”

™ Analysie of particular pieces of legislation commonly adopt this perspective.
Nearly all analvsu of the Aat divide legislators into three groups with distinet intergsts:
northern Democrats, southern Democrats, and Republicans. See. e.g.. ESKRIDGE ET AL,
sugma notc 14, at 423 (recounting the interaction among these groups in the House
and Senate): CRAHAM, supra note 20, at 12529 (survcying the gaundet of sputhern
Democrals in estential committee positions that faced President Kennedy during the
introduction of the bills that would become the 1964 Act): WHALEN & WHALEN, supra
note 13, at 10023 (explaining the rele ol Republicans and northern Demezrats in
mancuvering HL.R. 7132, 83th Cong (1963). through debate on the Howe floon. For
multifaccred analyses of the Clean Air Act, the Interstate Commerce Ace, and the saw
ings and toan bailouc respectively, sge ACKERMAN & HASSLER. sugra nove 44, at 42-54;
Gilligan et al.. supra note 46, at 53; John Romer & Barry R Weingas, Palitical Feunda-
tians of the Thrift Debacle, in POLITICS AND ECONOMICS IN THE EICHNIES 175, 175204
(Alberto Alesina & Geoffrey Carliner eds., 1991). Ser olsn BRADY & VOLDEN, supra note
9, at 14 {using a continuum tw illustrate legislaror positions); KREMBIEL, supre nate 9,
at 51-75 (explaining how congressional diversity beyond the owo parties’ traditional
interests holps alleviate gridlock).

“ {ndeed, the drama accompanying many accounts of the passage of particular
acw often focuses on ncgouatons with pivotal legislaton, simultaneously adjusting the
legistation’s contents and changing the set of legislators who support tt. For an cxam-
ple of one of the classic "l becomes 4 law” texir, tee TR REID, UONCRESSIONAL
OnYSSEY: THE SACA OF a SENATE BILL {1980). As we show in Part (I, the drama and
suspenye surrounding the passage of the Civil Rights Act of 1064 also exhibity this foa-
wre.

™ Ser, r.g., Daniel B, Redriguez, The Presumption of Reviennability: A Study in Cangnr
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To see the larger implications of how the problem of coalition
structure is important for understanding legislative intent, let us sup-
pose that a propasal is before a legislative chamber. We can break the
legislators down inta three groups.” First, the ardent supporters repre-
sent those legislators who enthusiastically support a strong version of
the proposed legislaion. Whether these supporters will support a
weaker version to no version is uncertain; assessing this requires that
we know more about their preferences and strategies. All that is crid-
cal to our analysis here is that their support is ardent with respect w
alternative versions of a legislative proposal, where such versions can
be arrayed along 2a continuum from weak to strong.

At the other exweme are the ardent opponents, that is, those legisla-
tors who not only oppose a strong legislative proposal but oppose any
proposal to alter the status quo as favored by the ardent supporters,
no matter how weakened it may become by subsequent amendment
and revision. Of course, the reasons for their opposition may differ
within this group; all that unites them is a preference for the starus
quo over all pertnent policy proposals.

Finally, and critical to our picture of legislative decision making,
there is an intermediate collection of legislators, those whom we call
moderates ot the pivotal legislators. In this group are legislators who are
willing to support moderate versions of the ardent supporters’ pro-
posal but not strong versions, This group may be more or less hetero-
geneous with respect to the general or particular views of the legisia-
tors within the group's purview. Whar defines the members of this
group as pivotal is that the fate of the legislation is in their hands: if
they support it, it will pass; if they oppose it, it will fail. For most major
legislation, we cannot reliably forecast ex ante whether pivotal legisla-
tors will support or oppose the proposal on the table.” Support of the
pwvotal legislators depends in part on the compromises ardeat sup- 1

col Construction and lts Consequences. 45 VAND, L. REV. 743, 768-76 (1992) (discussing :
the difficultics of forming a majority to spprove a bitl and then maintaining that ma- '
jnr‘it}[}tc add an amepdment precluding judicial review).

" We use three subsets of legislators for convenience, Nothing about this angw-
ment requires that there be but three groups of legislators, Indecd, 3 generlization of
this argument holds when every legislator feels differendy about the policy in question.
See MciNallgast. Legislatine intent, supre aote 11, at 19 (noting that ™[t he mumber of leg-
islatory does not change the basic dvnamic of policymaking™); McNoVgast, Positive Cen-
ons, supra note 11, at 71 (explaining that 2 mulidimensional issuc can generate a ma-
jm-it)l' coalition}.

For a preliminary discussion of this typology, see Ferejohn & Weingase, Limito-
tion of Statules, suprn note 84, at 5375-76; McNollgast, Lepisianve Inient, supra note 11, at
1621 McNuoitgast, Poritize Canons, Suprea note 1), a 71827,




5 PAGE  12/4B
pas21/2884 14:26 51‘32_696815 IJSD LAk 5CHOOW

Y

1440  UNIVERSITY OF PENNSYLVANIA LAW REVIEW  [Vol. 151: 1417

porters are willing to make in adjusting the content of their proposed
legislation from their ideal legislation in order to suit the demands of
the pivotal legislators. Sometimes no compraomise desired by the
moderates is acceptable to the ardent supporters, in which case the
legislation typically fails. Yet many times the ardent supporters and
the moderates find a mutually beneficial compromise that members
of both groups prefer to the status quo. This brief description illus-
trates the principie noted above: the coalition supporting the legisla-
tion and the legislation's contents—and hence its meaning—evolve in
tandem.”
Before we proceed to consider these three subsets of legislators in
action, allow us to describe more thoroughly this third category of
pivotal legislators. We have said that this group may be quite diverse
“within itself—there may be liberals and conservatgves, those inclined
to support the bill and those inclined to oppose it. Moreover, we will
' concede that this group is dynamic; that is, as the contents of the pro-
posed legislation change, members may shift so that those inclined 1o
support may, in the end, oppose the legislation.

These parallel changes respond to the evolution over time of two
interrelated processes: the legislation’s textual contents and how the
legislation is perceived among constiuents. Either change can alter a
legislator's position. We focus on the first process, noting that which
members belong te which coalidons is not static but rather endoge-
nous, depending on the contents of the legislation. Thus, there is
nothing settded or predectermined about our typology of legisiative
coalitions. Yet, this typology permits us to see how the preferences of
individual legislaters forming themselves into coalitions interface with
versions of legislative proposals, which can be arrayed from weak to
strong.”

A particular methodological step is ¢ritical to our analysis. Legis-
lative preferences are often regarded as revealed preferences, thatis, a
legisiator reveals her preferences through her votes on pardcular bills.
The dichotomous structure of legislative decision making makes sense
when one sees legislalors acting only through their votes on bilateral
options, that is, “yes” or “no” on specific legislative proposals. This di-
chotomy further makes sense to the extent that scholars usually evalu-

" €. MOORE, supra note 15, st [5-17 (discusing the cclationship betwcen policy
bargaining and. “the actual substance of the bill for which advocares are atcTpting to
build suppoet™).

™ Saeid. at [19 (rliscussing hargaining and policy compromise by advacates whe
initia]ly sought a stronger hill).
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ate either the prediction that a certain legislator will vote “yea™ or
“nay” on a proposal, or the statutory result itself. In neither case is it
necessary to get at a descripton of the legislator's preference any
richer than that cevealed by her vote.”

However, this characterization misees the texture of legislative de-
cision making prior to a final vote on a version of the proposal. Te
the extent that positive political theory contributes the insight that
legislative bargaining is ubiquitous, occurring not only during floor
consideration but throughout the period prior to the bill's floor con-
sideration, we need o explore more thoroughly hew legislators shape
legislation in the enactment process. We need to understand the ways
in which coalidons take forrn and bow they operate in combination
and competition with onc another with the objective of bargaining
toward a final version of the proposal to be considered by the entre
body.” The methodological question, then, is how to characterize leg-
islators' preferences in a way other than by looking at their Anal votes.
We offer a preliminary answer to this question through our analysis of
the Civil Rights Act of 1964, as described more systematically in Part
"

The basic methodological answer lies in the examination of legis-
lators’ preferences by looking at their propensity to support or oppose
versions of legisladon of this type. We do this in two ways. First, by
studying the legislative record, including the early legistatve and
comruitice staternents, 1o see the paterns in the types of legislators

" There is an extensive literature on the formation of legistator preferences from
the permpective of representation, that is, how (and whether) legislators incorporate
into their decision-making matrices the preferences, wishes, and agendas of their con-
satuents, This is rot so much about preferences as it is about, the elements that go into
legislator decisions about how 12 act; however. certain theorics of representation surely
recngage the queston of how leqitlator preferences do or should atersect with con-
stituent prefevences.  See eg. HANNAH FENIEHEL Pr7iaN, THE CONCEPT OF REP.
RESENTATION 14467 (1967) (cansidering the “mandatcindcpendence” controversy
regarding whether a2 represenative should do what her contticuents wonld want o
what the representative hemelf believes is hest for her constinzents). Modemn congres
sional analvies of this topic draw on RICHARD F, FENNO, JR.. HOME STYLE: HOUSE
MEMBERS IN THEIR DisTwicTs (1978): MORRIS P. FIORINA, REPRESENTATIVES, ROLL
CAU:.!F AND CONSTITUENCIES (1974) )

* S ARNOLD, mipre note 48, at 88-118 fanalvzing how congressional coalition
leaders employ persuasive and procedural stravegics w build support for their chosen
Pogit_':nns].

"~ Murcover, Lhis type af analysis is standard in studiex applving the pivotal politics
madel. See BRADY & VOLDEN. supma note 9. 2t 1415 (using the pivotst palitics theory 1o
argue that theee i 3 “gridlock region” within which no pulicy change can occur™):
KRFRITMIEL, e nate 3, ae 2048 (propasing the theory of pivotal politics to describe
how policy change is brought about by bresking legislanwe gdiock).
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supportng all forms of legislation, those opposing all forms of legisla-
tion, and those who seem willing to support some forms of legislatdon
but not others. Second, we use various types of statistical mecthods to
associate members of Congress with the propensity to support certain
types of legislation.”

In this view, whether legislation is enacted depends on whether
the ardent supporters and the pivotal legislators negotiate an effective
compromise. If the moderates seek only modest compramises in the
ardent proponents’ ideal legislation, compromise is likely. When the
pivot demarnds drastic changes to the legislation in order to support it,
the ardent supporters may dcem this sacrifice 100 great, preferning
the legislation to die instead of supportng 2 bill they deem 25 100
weak or merely symbolic.”

C. Strategic Elements in Communicating Legislative Intent

Insofar as the issue of statutory interpretation fundamentally con-
cemns how to understand the final bill, we need a better understand-
ing of the strategies of legislators bargaining with one another over
the language and history of a statute.

Legislative communication i3, in part, an exercise in spin control,
The meaning of legisladon is a product of the statutory “history” as
explicated in the documents upon which courts rely in interpretng
the statute.” Because legislators know that courts often turn to legisla-

¥ These metheds fall into two categories. First, political seientists rank or score
legislatars according Lo some criterion. often on a scale of 0 to 100, These scores typi-
cally reflect interzat group rankings (the most well-known of which are ADA scores
created by the Americans for Democrade Acton). Second, political scientists also use
swatistical methods, such as logit and probit analysis. to study the determinants of con-
gressional voting. The mast well-known of these methods is axsociated with Professors
Poole and Roscnthal. Ses KETTH T. POOLE & HOWARD ROSENTHAL, CONGRESS: A
POLITICAL-ECONOMIC HISTORY OF ROLL CALL VOTING (1997) (using satistical anshyuis
to studly the dynamics of roll call voting).

™ Although we discuss persuasion here only in the context of intralegistative ne-
gotiation, we are aware that ardent supporters will be engaged in the process »f per-
suading the public as well. Ser ARNOLD, supra note 48, at 92.99 (“Ar times coalition
{caders mount Jargescale campaigng to shifl elite and mas opinion toward a2 major
prog::amrnar.ic initiative ., ..7).

See, #.g, ESKRIDGE ET AL., supra note 14, a1 837-1039 (dehning legislative history
as “the entire circumstances of a statute's creation and evolution™): Nicholas S, Zeppos,
Legislative Hisiory and the [nurjretation of Statutes: Toward @ Fact-Finding Mode! of Siatutory
Interpretation, 76 VA 1. REV. 1285, 135760 (1990] (criticizing “{t]he Court’s present
mode of analyzing history™ hecause it fails to explain such questions of legislative proc-

C9 a3 the ways in which legisladive history is produced, and arguing that the Court

should adopt a facefinding model o hetter undersand legistative histuries).
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tive indicia to resolve ambiguities in the legistation, legislators have an
incentive to influence—and even manipulate—the record to serve
their ends rather than those of others.”

Legislators’ propensities to manipulate and manufacture legisla-
tive histories confound efforts to recover accurate indicia of legislative
intent.™ The confusion is not insoluble, however. We can do better
than the contemporary literature suggesss in discovering probative
evidence of the purposes shared by pivotal legislators. This involves
an attemp! to distinguish the various types of strategic descriptions of
legislative intent offered by legislators posmoned to encode their
preferences into accessible legislative histories.” The quest for a more
accurate rendition of legislative intent is in essence a quest for a co-
herent theory of legislatve rbetoric.

We start by considering the dimensions of legislators’ incentves.
All legislators seek to advance their particular interpretation of the
legislation, in part to claim credit with their constituens and in part
to influence future interpreters of the legislaton. Because legislators
have different views of the legislation and it purposes, they seek to
advance different interpretations. Ardent supporters share a common
interest in characterizing a piece of legislation strategically in order to
implement their partcular vision of sound policy. When the bill is be-
ing considered in the legislature, ardent supporters face crosscutting
incentives: In order to gamer and mainuin the support of pivotal leg-
islators, they bave an incentive 10 accommodate pivotal legislators by
charactenzing the bill in a moderate, ameliorative fashion. Describ-
ing the proposal as narrow, limited, and, where approprizte, pur-
posively opaque or ambiguous, moreover, can serve the funcdon of
reassuring pivotal legislators who are concerned with the scope of the
proposal. The other incentive faced by ardent supporters cuts in pre-
cisely the opposite direction. In many circumsiances (to be detailed

" See, ag. famex [ Brudney, Congressiwnal Commentury on fudicial Intevfratations of
Statutes: fdle Chatter ov Telling Resprmse?, 95 MICH. L. REV, 1, 26-32 (1994) (noting the
“mndows ofopponunn;y that cxist in the creaton of legislative history},

See pupra toxt accompanying nowes 311 (looking beyond the thetoric of ardent
suppartees. Who may create a record with an eve toward expansive future inrerpreta-
tions of the cnauing satute). Congress may also engage in more direct sirategies of
regulating the peocess of interpretation.  Cf Nicholag Quinn Rosenkrans, Federal Rules
0f Statutery Interpretation, 115 HARV. L. REV, 2083, 2080-32 (200) {suggesting that Con-
Rress had "at lean some consdiutional puwer over inerpretive methodology™).

' See MciNeligast, Pasiive Canong. supra note i1, at 71587 ("The queston to be
answercd by an interpretive method, then, is what agrecment the coulition thought it
migh't be making that it not explicit in the language of the swiate.”),
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below}. ardent supporters will also seek to push interpreters in the di-
rection of a strong, clear version of the bill, that is, away from the lim-
iting compromises necessary to gain the support of pivoral legislators.
Accordingly, as any lawyer knows, legislagve history is often rife with
bold statements purporting to reveal the clear, unalloyed meaning of
a Jaw." Because of these countervailing incentives, ardent supporters
often make contradictory statemuents abourt the legislation, sometimes
providing expansive readings and sometimes providing moderate and
temperate ones.

By contrast, ardent opponents often seck to temper their extreme
descriptions of legislation in order to encourage courts to interpret
legislation narrowly. Thus we see legislative histories in which ardent
epponents describe a bill as having far-reaching effects in one context
and, in another, a relatively narrow scope.” Although ardent oppo-
nents may well find themselves on the losing end of the battle over a
legistative proposal, they will predictably fight hard to spin the mean-
ing of the legislation in a way favorable to their interests.

Pivotal legislators face strong incentives to articulate the compro-
mis¢ necessary to gamer their support of the act. They wil) thus at-
tempt to engage the ardent supporters in colloquies on the floor that
make explicit this understanding. Of particular importance are provi-
sions added to the legislaton that temper the ardent supporters’ vi-
sian of the act, perhaps by limiting its scope; redefining its coverage or
including exemptions; or devising arduous procedures that limit an
implementing agency’s ability to move quickly—or at all.”

A good example of this latter strategy was the Toxic Substances
Control Act {TSCA), in which Congress passed into law a series of ex-
traordinarily cumbersome procedures that set an unrealistic time-
frame within which the Environmental Protection Agency was ex-
pected to act to regulate toxic substances”™ The result of this

¥ Consider. for example. the Court’s holding in FPA u. Brown & Williamean To-
bacen Corp, 329 US. 120, 133 (2000), that “Congress has dircetly spoken to the issue
here,” in that case precluding the FDA fram regulating tobaceo producn.

" For examples of cases illustrating the selective usc of legislative hixtory to reach
partcular outcomes, sce Kosak v. Uniced Suatey. 465 ULS. B48 (1984). Church of the
Holy Trinity v. United States, 143 U5, 457 (1892).

“ Ser McCubhing et al., sufrn note 33, at 431 {analyzing the 1977 amendmcents o
the Clean Air Act as an example of provisions added 0 legislation thatimpose limiting
procedures on an agency).

™ Pub. L. No. 94449 § 6(c). 90 Stat. 2003, 2022-24 [1976) {cadified av amended at
15 US.C. § 2605 (2000)) (deseribing the procedurcss to be fulluwed hy the EPA in
promulgating wsring rules for regulated chemicals).
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procedural mechanism was that no substances were regulated under
the scope of the TSCA for the first twenty-five years ofits existence.”
The legislative history of this Act suggests that these mechanisms were
introduced by key legislators as a necessary condidon for securing suf-
ficient support to enact the bill."

Pivotal legislators may also seek to replace ambiguous phrases in
the bill with more detailed language. Often the latter merely reflects
the shared meaning—among the chamber’s members—of the am-
biguous phrase. Because a later reader of the act. such as a court, may
not share this meaning, the pivotal legislators sometimes seek 1o re-
place such phrases when multiple interpretations ¢an be foreseen. As
we discuss in more detail below, this device was an important element
in the strategy of pivotal legislators in the 1964 Civil Rights Act.™

Let us take stock. Thus far we have argued that ardent supporters
have countervailing incentives to express multiple and contradictory
views of an act. 50, too, do the ardent opponents, though their visions
will differ from the ardent supporters. Finally, the pivotal legislators
ardculare yet another vision.

To make sense of this, we draw on recent developments in the
positive political theory of statutory interpretadon to provide a new
theory of legislative rhetoric. A critical distincion for understanding
legislative rhetoric is that berween cheap tatk and costly signaling” The
distinction hinges on whether the legislator making the statement in-
curs a cost, such as diminishing the likelihood legislation will pass, for
a misinterprefation or misrepresentation, For example, consider an
ardent supporter who engages in a colloquy on the chamber floor
with a pivoral legislator over the nature of their compromise. The ar-
dent supporter's propounding of an ideal and expansive interpreta-
tion—one that deviates from the understanding of the compromise
necessary for the pivotal legislator to support the legislation—jeopard-

™ See Mathew D. McCubhbins & Talbot Page, The Congrssional Foundntions of Ageney
Perfrrmante, 51 PUR. CHOWCE 173, 18486 (1986) (explaining the effect of the TSCA's
pmc::d.ur.ll requitéments in particular regulatary cffnres).

See il at 183 (describing the confict in Congress and among governmental
agcnr:cﬂ aurrounding the pasmsage of the TSCA).

Ser infra Pact [ (considering the effect of legislative history in the implementa-
tion of 1 starute, and explaining the incentives for strategic manipulation of the his-
mnmi record).

‘w McNollgast, Legrdutive Intent, supra oo 1, at 2120 {dhincuxsing the gcconnm-
ics of signaling): ¢f Arthur Lupia & Mathew D, McCubbing, Designing Bursaurratic Ac-
sounlahilily, LAW & CoNTEMP, PROBS,. Winter/Spring 1994, at 91, 495 (E\plamlng
what can-be learned from legislative vgmaling).

AL

ar
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izes the pivat’s support and hence the bill's passage. Such statements
are thus costly signals about the bill's meaning because the speaker
bears a real cost for misinterpretation. In contrast, an ardent sup-
porter writing his memoirs after the legislation has become law is en-
gaged in cheap talk—he bears po penalty, in terms of the act's pas-
sage, for misinterpretation.” Similarly, legislators’ statements inserted
in the Congressional Record or made in press conferences are typically
cheap talk.” Alternatively, interpretations provided by a committee
report are costly since misrepresentatjons potentially jeopardize an
act's passage. Legislators, in their remarks opening commitree and
floor consideradon of legislation, typically engage in grandstanding—
statements offered morce to their consttents than to each other,
These statements are therefore typically cheap wlk.” An ardent sup-
porter, acting on the floor as bill manager, represents the quintessen-
tal costly signaler; an ardent supporter outside the legislature, par-
ticularly after the legislation has passed, represents the quintessential
cheap talker.”

Another important distinction concerns the dming of remarks.
Remarks made at the beginning of the legislative process are often
prior to the critical compromises necessary to produce a bill that can
pass. As such, we must be wary of taking them as representations of an
act's meaning since, typically, they reflect a version of the legislation
that could not pass.

Our theory of legislative rhetoric implies that multiple interpreta-
tions of an act exist simultaneously in the legislative record. Those
who criticize constructing original intent from legislative indicia are
clearly correct in claiming that legislagve history in and of ttself fails to

™ Qo the application of dgnaling madels to politcal science, see JEFFREY S,
BANKS. SIGNALING GAMES [N POLITICAL SCIENGE 57 (1991}, JAMES D. MORROW. GAME
THEORY FOR POLITICAL SCIENTISTS 219:57 (1994): Randall L. Calvert, The Vatie of 8i-
ased Infoymation: A Rotional Chetce Madel of Politzal Advice, 47 ], POL. 330, 552 (1985);
Arthur Lupia, Busy Vaters, Agmda Comtrol, and the Potoer of Information, B& AM. POL. SCI
REV. 390, 39596 (199¢). Se alin Lupia & McCubbing, supra note 87. at 9445 (discugs
ing the difference beoween truthful and unoruthiul signaley.

™ Ser McNoligase, Legivintive ffent, supra nate 11, at 38-29 (asertng that, becausc
of the incentives to act serategically, “a staccment by a member acting as an individual,
and mmnmy views and reparts, should carry no weight in s tory interproration™.

Sz id. a1 2529 (deacribing the hehavioral normy that produce such statemernts).

' On the mle of presiclentialwigning statemenm, see William D. Poptin, fudicial
Use of Pracidential FLogistative Fistorg: A Critigue, 66 tnn 1.]. 699, 71914 (19913; Rodni-
Kuez, siupra note 38, at Y-LN,
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provide a unique and unproblematic indication of an act’s meaning.”
Our theary demonstrates why. Legislators have incentives to provide
muitiple interpretations and. in some cases, to obscure the meaning
of the compromise reflected in the legisladon,” The advantage of a
theory of legisladve rhetoric, however, is that it allows us to pull apart
these various and seemingly contradictory strands of interpretation. It
thus gives us a basis to rescue legislative history from the criticism that
it is hopelessly incoherent and unhelpful.™
Cheap talk by ardent supporters is especially likely at the begin-
ning of the legislative process. This follows because the early legisla-
tive stages typically occur prior to the critcal negotiations necessary to
gain the pivotal legislators” support™ Put simply, ardent supporters at
this stage typically do not yet know the types of compromises necessary
o pass the act, so they cannot be expected to artculate them even if
they wanted to do so. Under other circumstances—such as floor de-
bate over the critical amendments about the compromises necessary
10 gain the moderates’ support—ardent supporters have an incentive
to articulate the nature of the compromise. including limitagons nec-
essary (0 gain the moderates’ support.
Qur theory of legislative rhetoric has three separate dimensions.
First, because legislators of different types face incentives to character-
ize an act in different ways, we must determine which type of legislator
made a given statement, that is, whether the given legislator is an ar-
dent supporter, ardent opponent, or pivotal legislator. Second, we
must assess whether statements are cosuy signals or cheap talk. To the
extent that such a distinction is not made in practice, legislators have
strong incentives to propound multiple interpretations of the act, ,
hoping that a syropathetic judge will subscribe to their point of view,
Third, we must assess when particular statemnents were made, in par-
ticular, whether they were made before or after critical compromises
affecting the act.

7 Qe supre note 75 and accampanying text {discussing the creation of legislatve !
histoey a8 product, in pary. of manipulation by individua) legisluors).

" S ag Inseph A Grundfest & A.C. Pritchard, Statutes with Multple Personalily
Diserdere: The Value of Ambyraty in Statuiory Design and [nirpretanan, 54 Stan. L. REV,
627, 641 (2002) (“Ambignsity ... allows legislators o claim short-term victory, and 10
<hift accountability for 1 potenual evental defeat to the coprs.” (foatnate omited).

" Cf supra text accompanying nates 76-77 (considering the unreliability of legssia-
tive history and the fuctors that explain it

" On the yuges of Jegishuive enactment in the modern Congress, sec generally
BARRARA SINCLAIR, UNQRIHODOX JAWMAKING: NEW LEGISIATIVE PROUESSES IN THE
U8, CoNGRESS (20 ed. 2HNL,
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The strategic components of legislative rhetoric provide guide-
lines for choosing among muitiple and conflicting statements about
an act’s meaning. Because ardent supporters have an incentive to bias
the interpretation of an act in their favor and away from the final
compromise needed 1o ensure passage, we must give greater weight to
their costly signals than to their cheap talk.” Pivotal legislators, in
contrast, have strong incentives to provide a clear understanding of
the compromise, and thus their statements and understandings tend
to be the least problematic. In parallel with tradidonal theories, our
approach gives the least weight to statements by the act's opponents.”
We focus on the statements by pivots in part because they have the
strongest incentives to communicate reliably the act's meaning,
whereas ardent supporters have countervening incentives and oppor-
tunites for cheap talk, causing many of their statements to be mislead-
ing.

If the theory of legislative rhetoric conjures up an image of con-
gressional speech, then the modern legislature is a veritable market-
place of ideas in which legislators pitch their posidons and make their
histories for the purpose of shaping and implementng statutory pol-
icy. As'we will see in our examination of the Civil Rights Act of 1964,
strategic legislators will charactenize and recharacterize a legislative
proposal at various junctures [or various purposes throughout the leg-
islagve process.

D. Lessons for Statutory Interpretation

The theory of legislative rhetoric demonstrates why a more com-
plete method of constructing legistative history must be based on a
theory of legislative decision making. The theory of legisiative rheto-
ric explains why the process of statute enactment necessarily implies
that multiple and conflicting interpretations of an act exist simultane-
ously in the record. Without an objective means of choosing among
these competing views—that is, without a means that does not rely on
the interpreter’s own preferences and prejudices—statutary interpre-
tation based on legislative indicia is hopelessly arbitrary.” Courts fre-

" Ser McNallgast, Lagdatme fatons, sufma note 11, at 26 {("Obsering costly actipas
can help judges exclide some slrernative intcrpretanons.”).

" Reg supra note 63 (nudining vases in which (he Supreme Court expressly re-
jeeted any eelignce un apponcniy’ satements),

* 4 supra notes 76-T8 and accompanying text (discussing the probiem of strate-
gic jegistaior behavior in anticipation of judicial reliance o the legisiative cecord).
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quently select from disparate sources of legislative history to support
one or another result.”

The late Judge Harold Leventhal captured this phenomenon of
random selection of historical evidence nicely when he descnbed the
process of interpreting legislative history as akin to looking over a
crowded room and picking out your friends."” This image fits well
with patrerns of judicial practice. Our theory of legislative rhetoric
shows that multiple and conflicting statements necessarily exist simul-
taneously in the record. Accordingly, a judge interested in expanding
the scope of a statute can frequently find support for her view in the
legislarive record: likewise, a judge determined to read the statute nar-
rowly will grasp onto other information in the record. Without any
basis 1o evaluate these multiple and conflicting statements, we are in
no position to criticize one judge or the other. She is, after all, merely
selecting her friends from the crowd.

The lesson that many scholars and judges draw from this pre-
dicament is that all interpretations based upon legislative history are
equally plausible; therefore, there can be no basis to assess a judge's
use of such history.” We believe that this is the wrong lesson. A more
consistenit, and wltimately more defensible, rendering of the legisladve
history will emerge if judges focus delibemtely on the process and
theory of statutory enactment. Specifically, judges should focus on
statements by pivotal legislators and on statements by ardent support-
ers that are costly signals, rather than on such supporters’ cheap k.
Once we understand the processes of legislative decision making and
of legislative rhetoric, we are in a position to evaluate more sensibly
the proper uses of legislative history. In the remainder of this Section,

* fora general survev of the repors. bills. and hearings from which a court rec-
reates legisiatve history, see Jorge L. Carrn & Andrew R Brann, The U5 Supreme Count
and the Use of Legisiative Histories: A Statistieal Analysis, 22 JURIMETRICS [. 204, 298-306
(1982}, Ser gemevally ESKRINGE BT AL, tupro note 14, at 937-1612 (examirung judicial
use of legilative statements made in commiuee reports, during hearings and flocr de-
bates, and by hill sponsors).

:.: See sources cited tpranote 16 (recounting Judge Levenihal's aphorism).

Se¢ Frank H. Easterbrook. Textualiom and the Dead Hand, 66 GEO. WASH, L. REV,
1119, 1120 (1998) (7[TThe judicial branch scrves hest by enforcing enacted words
rather rhan unenacted (more tikely, imagined) intents, purpases, and wills, An inter-
preter who bypawes or downplays the text hecomes a lawmaker without obeying the
constilutional rules for making law.”}; Alex Kozinski, Shandd Reading Lagistative History
Br an Impeachalhle Offrie?. 31 SUFFOLK U, L. REV. 807, B12 (1998) {vecognizing the
“widespread misuse of ignislative history w 2chicve subgtantive ends™ and the corres
sponding refusal of many judges to rely on it).

PAGE
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we trace out some ideas about how we ought to think about legislative
history in light of the preceding paositive political analysis.

To the extent that interpretation in hard cases is about the unrav-
eling of legisladve intent, positve politcal theory suggests that we are
not interested in just any legislator's intent; instead, we are interested
particularly in the intentions of those in a critical position to forge a
final legislative compromise and whose assent is critical to the act's
enactment.™ As we have emphasized, these views are important, not
because the pivot signs on last, but because they are the most reliable
indicators of the compromises necessary to produce a bill that can
pass. Without the pivor's assent and the compromises necessary to
gain it, there would be no legislatian. These legislative compromises
are therefore central to an act's meaning. Further, as we argue in Part
TV, courts that ignore this process of bargaining and cornpromise hin-
der the legislative process—moderates are far less likely to help pass
legislation if they believe that courts will set aside the compromises
necessary to gain their support.

In one sense it can be said that every legislator who voted for a bill
was equally critical: who is to say ex anie whether onc or another vote
was expendable with regard to the Bnal legislative outcome? In a
more fundamental sense, however, this seemingly intuitve claim is
false. Positive political theory emphasizes: (a) the structure of legisla-
tive decision making; (b) the building of legislative coalittions; and {¢)
the strategies of legislative communication of statutory meaning."™
Using this approach, we can better sort out the strands of legislative
dccision making.

As we have noted, positve political theory emphasizes that coali-
tions and the legislation's contents evolve simultancously: as leaders
adjust the legislative contents, who favors and opposes the bill also

" In criticizing the relevance of potiive political thenry to statutory nterpreta-
tion, Professor Mark Movsesian challenges the we of analegies e cantract law noting,
quite plausibly, that there arc tno many salient differences hetween the legitlative pro-
cess and the multilateral contracting process 1o justify this analogy. Ser Mark L. Move-
sian, Are Stetujes Reatly “Legiclating Bargains™? The Failure of the Contract Analagy in Statu-
iory Interpretarion, 76 N.G. L. REv. 1145, 116790 (1998) (highlighting differences in
contricting and stagutory interpretarion, especially focusing on third-party effecw and
the problematic concepy, of legislative intent). In the main, we agree with his cridque,
The structure of the legislative process is fundamenully distinet from the private or-
dering that nccurs in contractual oegotiattans and drafting, Ser if, at [16790 (deseribe
ing why the cuntract analogy fails). However, the conncctipn Movsesian draws be-
tween this critique 2nd the generally “problematic concept of legislative intent,” i, at
181, is more controversial. Infra Part [ILB.

" S infra Part [V (applying these key tencis of posttive political theomy).
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shifts. This observadon has striking implications for understanding
legislation. The ardent supporters who typically initiate the legislative
process often cannot pass legisiation to suit their ends. Put simply,
most proposals devised by the ardent supporters cannot pass the
United States Congress and become public law. For legislation to suc-
ceed, the ardent supporters are typically forced to adjust the legisla-
tion's contents to attract pivotal legislators on whose support the legis-
lation’s future depends. We observe this process again and again with
respect to major national legislation.™ Because the adjustment of leg-
isladve content is both fundamental and necessary o gamer the sup-
port of the pivoial legislators, the bargains associated with these ad-
justments are essential (0 understand the meaning of the laws that
Congress does pass.”™

The positive political theory of legislative rhetoric arms an inter-
preter with the tools 1o understand what legislators were attempting (o
communicate—not merely sincerely, but also strategically. Which leg-
islators were communicanng which message? Was this communica-
tion cheap talk by legislators who were predisposed 10 support or to
oppose the proposal? Worse yet, was it a message of legislators aiming
to spin the proposal in a direction inconsisient with the understand-
ing of the majority whose assent is necessary to its passage? Or was
this communication indicative of an understanding of legislators
whose support was crucial to constructing the bargain which is the ob-
ject of the interpretaton? What is centrally at stake is the ability of
conscientious interpreters to separate useful from useless legislative
histary.™

" Professor Moore describex this situation wel)
[Plolicy compromise ovpically entails concession(s) on the parr of advncares,
such thar what is offered in return for support it a weakening of the policy
provisiens initially wought by suppnrters. The proposal is sealed back in one
reapect or ancther, ... [$juch concessions tepically affect the <cope and en-
furcement provisiong of 4 proposed bill, mnre 3o than the proclamation par-
tinns of the hill,
Moo_nr.. seefra note 15, at 17,
™ S Movsesian, supra note 102, at 1130-33 (discussing the contrace theory of
sy interpretatinn expaunded by MeNollgasl, which would require a court to
“search the stannc’s legislative history for “implicit hargains,' relaing to interpretation
and other matters. that do nat appear in the watory texC in arder o “capurre the
cumﬁi‘lfle agreement).

Ubtirmarely, this analyss reguires a narmadve basis, That i, the lataons for in-
terpretarion provided by nur positive account of legislative decision making and rheto-
ric Wwrn squarely on what one regacds as the essential praject of statutory interpréeta-
tion.  For reasons that are mosdy heyond the scnpe of this Article. we insisc that the
project must he ahout the determination of legicative meaning recovered from the
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| from Mathew McCubbins & Daniel B. Rodriguez, What Statuteg Mean: Pogitive Political
‘ Theory Perspectives on Legislatlon and Jts Interpretation (Ms. 2004)

i, Intentionalist Puzzles

?

A. Individual and Legisiative intent

In order to propound an intentionalist theory of statutory interpretation as we do, ’
we obviously must believe that there is such a thing as "legislative intent.” Though once
the dominant schoo) of statutory interpretation, intentionalism has become passe over the
past few decades, due largely to widespread skepticism about the existence of “intent."
This skepticism comes in different varieties. At the extreme, some scholars argue that
individuals do not have intent. More common, however, is the argument that language
cannot communicate understanding, so that there can that there can be no shared
understanding among people (hence, no shared intent). From this, people conclude that
groups—including legislamres—do not have intent. Finally, a third line of criticism
revolves around the aggre gation of prcferences The gist of these arguments i that 2
legislature is a collectwn of individuals with dwergent mtentlons and that the
aggregation of preferences that produces a legislative decision does not so much
represent collective intent as the vicissitudes of agenda manipulation or pressure of
interest group lobbying. In this section, we articulate an argument that confronts these
criticisms. We contend that: 1) individual intent exists, 2) under a broad range of
circurnstancés, it can be communicated and mutually understood within a group, 3)
legislatures meet the conditions for this mutual understanding, and 4) legislators’

preferences can be meaningfully aggregated into a collective preference. Hence,

legislative intent does indeed exist.
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1 _Individual Intent and Communication

That people have intentions, and that their behavior is at some level goal-oriented,
is a fundamental premise across law and the social sciences.” For example, the law
considers intent by distinguishing pre-meditated crimes from lesser offenses; "economic
man" is assumed to deliberately pursue material wealth; members of congress are treated -
as "single-minded re-election seekers" in political scisnce (Mayhew 1973); even cultural
theories of bebavior, which tend to focus on differences in beliefs and goals across
cultures, treat people as goal-oriented (Wildavsky 1987). From a rational point of view,
moreover, the very fact that someone takes an action strongly suggests that they intend to
achiceve some change in the world around them: because any action is costly, one would
act only if thcy' expected that action to change the state of the world around them with the
expected consequences to them great cndugh to offset the cost of the action.

In a seminal work that is nﬁw an early landmark in the development of both
cognitive and social science theories of individual choice, Simon (1955) argued that
people live in a world prominently characterized by scarcity and complexity. Scarcity
necessitates proactive behavior on the part of individuals in order for them to get those
things that they need and want; along with complexity, which far exceeds the individual

human brain's capacity for understanding complexity, this means that “virtually all

* Economists employ useful fictions about group intent: for example, that firms seek to
maximize profits (**cites), that cartels (**cites) and interest groups (**cites) seek to
maximize rents, that burgaucrats seek to maximize their budgets (**cites), ete (** general
cites). Political scientists often assume, among other things, that nations seek to
?n.axirpize power (**cites). Indeed, it is quite common (o assume that groups have shared
intentions behind their actions. Much of our discussion of goal-oriented behavior,
cognition, and communication follows, in greatly condensed form, from Lupia and
McCubbins (1998). See that volume for a more detailed version.

15
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human behavior is (goal-oriented]. People usually have reasons for what they do” (Simon

1995, 45).

Intentiona! behavior, morcover, need not be deliberative; in other words, a person
need not consciously deliberate about the intended consequences of an action, nor even
about the choice that they make, for their chosen actions to be goal-oriented (Satz and
Ferejohn 1994). Indeed, scholars in cognitive science emphasize that goal-oriented
behavior usually is not conscious behavior. As an adaptation to scarcity and cognitive
limitations, people form behavioral habits and routines that reflect previous decisions
about how to react to recuirent situations (Holland 1995). In fact, such “shortcuts” for
decision-making take on physical structure—the structure of the brain changes and
develops in ways that facilitate “instinctive” reactions to recurrent situations {Cipra 1995;
McBeath, Shaffer, and Kaiser 1995). Thus, even such mundane and seemingly mind)ess
behaviiﬁr as eating a peanut-butter-and-j elly. sanciwi_ch for lﬁnch everyday, or following:
the same routine in getting ready for work every morning, reflects intent on the part of an

individual,

Similarly, people usually understand and learn about their environment via
shortcuts that economize on cognitive costs. So, for example, a person need not
understand electrical engineering or computer prograruming to use a computer; rather,
they need only know what will happen when they press a key on the keyboard or click
the mouse button. Instead of developing an encyclopedic understanding of the world

around them, pcople use their impressive capacity for using analogy and pattem

27/46
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recognition to develop beliefs about the state of the world around them (Churchland
1995). Despite their lack of cor_nprehensive knowledge, individuals are frequently able to
apply such beliefs in order to anticipate the consequences of their actions.

It follows from the foregoing discusston that, whcﬁ people communicate with one
another, they do so with a purpose. The purpose of a statement is to affect another .
person's beliefs about the world—and people are able to make inferences about the intent
behind others’ communications. If, for instance, a person is driving down the street and a
passenger says ‘“‘twmn Jeft here,” the driver understands the intent behind the statement.
Similarly, the driver could readily understand the meaning (i.c., the information that is
conveyed about the state of the world) of such statements as “watch out, I think the guy
in the pickup is drunk,” “we’ll get there faster if we go the other way,” or “I knew I

should’ve driven.”

Of course, the fact that people somerimes understand the méaning of others”
statements does not imply that they always understand the meaning of others’ statements.
Inferring the meaning of 2 statement can be particularly difficult when one is uncertain of
the speaker’s knowledgability or fnterests. Under such circumstances, the meaning of
statements is often unclear: “T didn’t do it” might mcan “1 didn’t-do it,” but it might also
mean “] did it but don’t waut to admit it.”  Even in these adverse conditions, it is
possible for people to learn from others’ statements. Lupia and McCubbins (1998) show
that, even without confidence in the speaker’s motives or knowledge, three external
forces—verification of a statement, penaities for lying, and observable costly action—can

allow listeners to learn the meanings of statements. Both verification and penalties for
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lying reduce the speaker’s expected gain from lying, thereby making it less attractive,
while observable costly action allows the listener to infer how much the speaker stands to
gain by persuading the listener about the state of the world. When these conditions hold, '
then people are able to communicate and share common beliefs about the state of the
world. Put another way, a group of people can reach a common understanding; this
refutes claims that language cannot effectively communicate meaning, and that there can

be no shared (i.e., group) understandings among pf.u:)ple.6

2. Legislative Structure and Legislative Intent

The existence of shared understandings does not imply that all groups have shared
understandings. Especially given that a legislature is a forum for competition among
individuals with divergent interests, one might still rightfully ask if it is possible or
plausible that legislators share a common understanding of the intent of a bill when they.

enact it.

We argue that it is both plausible and likely. In fact, a legislature is a type of
group in which the conditions for trust and learning are extremely [ikely to be met—in
part because legislators are good at identifying people and groups with simjlar interests,
and in part because legislative structure incorporates all three types of external forces ¢hat
facilitate leamning {Lupia and McCubbins 1998). A wide array of political scientists,

approaching the tapic from a varjety of methodological angles, echo the theme that

6 . . . . s

' We find great irony in the fact that those who claim meaning and understanding cannot
be shared use language and communication to try 1o persuade others of their beliefs_ In
other words, such claims are self-contradictory.

18
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members of the House of Representatives put significant amounts of effort into
identifying people and groups with similar interests (Fenno 1973, 1978; Kingdon 1577),
whose advice can then be used as a shorteut for learning about issues on which a
legislator is not well informed (Kingdon 1973; Jackson 1974; Matthews and Stimson
1970, 1975; McConachie 1898). They also carefully screen those to whom they delegate
influence over the House agenda (Cox and McCubbins 1993; Fenno 1973; Kiewict and
McCubbins 1991; Krehbiel 1991; Polsby 1968; Polsby, Gallaher, and Rundquist 1969);

Rohde and Shep.sle 1973; Shepsle 1978; Smith and Deering 1990; Thies 2001).

Even when Jegislators do not perceive common interests with a speaker, they can
learn from one another as a result of the same external forces that we discussed in the
previous section: penalties for lying, verification, and observable costly action. We
discuss thxs tqpic in greater detail in the next section of the paper, in which we djscuss
how 1o apply an understanding of the legislative process '.in order to reéd iegislative
intent. For now, however, we briefly overview the ways in which the legislative process

facilitates learning among legislators.

There are various types of penalties for lying: party leaders and committee chairs
can be removed if they do not represent party members’ interests (Rohde 1991), party
leaders sometimes sanction parly members (Cox and McCubbins 1994; Schickler and
Rich 1997), lobbyists can be sanctioned if they provide misinformation (Evans 1991a,

1991b; Hall and Wayman 1990; Herzberg and Unrub 1970: Wright 1990), and those

giving testimony face perjury charges.
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In addition, the structure of the legislative process reflects various delegation
relationships. For instance, party members delegate to party leaders and the majority
party delegates to party contingents on committees and subcommittees. In any principal-
agent relationship, checks and balances are one way to help ensure that agents are
faithful, by giving agents incentives to monitor each others’ actions. In the case of
Congress, the legislative process creates a competitive system of checks and balances
between parties and committees, party leaders and party backbenchers, and policymaking
commitiees and “control” committees (Lupia and McCubbins 1994).” This structured
competition means that, at various points in the process, a bill must pass the scrutiny of
an array of individuals whose expertise allows them to verify (or not) the statements of
others, and whose incentives are to do so. In addition, procedures are structured in ways
that provide both opportunities and incentives for third parties from outside the

legislature to monitor and verify statements, and to reveal untruthful statements to
legistators (McCubbins and Schwartz 1984, McCubbins, Noll, and Weingast 1987, 1989,

and especially McNollgast 1994).

Finally, Lupia and McCubbins note that many types of observable costly effort

occur in a Jegislature:

T “Policymaking” committees are the substantive committees that hold jurisdiction over a
particular policy area, such as foreign affairs, and that initially authorize spending or
other aclions related to that jurisdiction; “control” committees are the Appropriations,
Budget, and Rules Committees, each of which serves the collective interests of majority
party members by mitigating collective action problems that the party faces (Kiewict and
McCubbins 1991; Cox and McCubbins 1993). Typieally, for example, each
policymaking committee would like to provide benefits to constituents in their
jurisdiction, while having others pay for those benefits—but if every policymaking

20
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Legislative rules, procedures, and practices often impose costs on the actions of
legislators, thereby establishing the conditions for [learning from others]. For
instance, drafting legislative proposals, holding hearings and investigations,
writing reports, striking deals, and whipping up support for le gislation all require
the expenditure of valuable resources (e.g., time, effort, and money). (1998, 214-

5)

In short, there are many points in the legislative process at which decision-makers with
the ability to affect the outcome of a bill take costly action. We will elaborate on this
theme in section **, when we discuss legislative process and reading legislative intent in

greater detail.

In addition_to'_these institﬁﬁonal 'argl..lrﬁcnts,' there are additional reasons to beljeve
that communication and shared understanding of intém are common. We believe that the
difficulty of communication has often been overstated. Regardless of the institutional
setting, we know from cognitive science that other faclors help to indicate meaning (in
this case, the meaning of a bill): the language of the text, the context of the bill's passage
and debate, and the context of the time and place all refine the meaning of the bill (cites). '
Rules of language use, convention, and context help to exclude some, if not most,

possible meanings (**cites). As the context grows richer or the language of a bill is more

committee were allowed to do so, the Budget as a whole would be in deficitand all .
rncn‘)bers of the party would suffer from damage to the party’s reputation.

21
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carefully crafied, the range of reasonable interpretations of the bill's meaning becomes

narrower (*¥cites).

To take a famous example from H.L.A. Hart, suppose that 2 city council passes an
ordinance that says “no vehicles are allowed in the park.” (Hart, 19xx) The meaning of
‘this law might be open to debate—for instance, it might mean “no motorized vehicles are
allowed in the park,” or it might mean “no motorized vehicles, or horses, or bikes, etc.”
are allowed in the park. There may be some ambiguity about whether, for instance, a
baby carriage can be brought into the park. Or one might object that a bronze statue ofa
Model T to be built in the middle of this park is not within the ambit of the prohibition of
“yehicles.” There are, after all, a range of acceptable meanings of the statutory term.
One thing, however, is clear and indisputable about the meaning of the bill: it does not

mean “all vehicles are allowed in the park.

Returning now to the question of legislative intent, all this leads té the conclusion
that legislators have ample opportunities to communicate and learn from one another
about the intentions behind a bill, and (¢ share a common understanding about the intent
of the bill’s author. When a bill is amended, moreover, this does not change: the same
external forces facilitate learning about the intent of a given amendment. It is thercfore
the case that, when legislators choose between a bill and the status quo on a final passage
vote, they can have a cormmon understanding of the intent of the bill. From this we

conclude that an individual legislator’s vote for a bill, as well as legislature’s passage 2

33/
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bill, should be interpreted as acceptance and recognition of the bill’s intent, as framed by

the bill's authors and as amended by the legisiature.

3. Aggregating Individual Intent

We now tum to the final criticism of the notion of legislative intent, which is that -
legislative intent is meaningless, an oxymoron. The most radical of these crificisms
argues that social decisions are "incoherent” or meaningless -- devoid of any real measure
of social "preference” — and that seeking legislative intent is therefore a fools’ errand.
This line of argument is summarized by Shepsle (1992, 254): "If legislative inlent must
go ... then so, too, must deference to it. The courts cannot defer to something that is

nonsense.”

In fa.ct, there is dissension within social scicnces about the extent to which we can
beiir_:vc that groﬁps (such as a legislature) have intentions. On the one hand, mémy have
criticized the notions of collective and legislative intent because Jegislatures are 2 "they"
not an "it.” All 535 voting members of Congress have their own preferences over policy
and, hence, their own most preferred interpretation of any piece of legislation. Moreover,
as social choice theorists bave known since Condorcet, majority-rule decision making in
the absence of agenda control is often unstable. Arrow (1951) and others have shown that
collective choices may not reflect a transitive ordering of altermatives for the group.
Schwartz (1986) showed that the collective choice of a group may indeed cycle.

McKelvey (1976) has shown that, under very specific and extreme circumstances,
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collective choices will cycle. Often, scholars interpret these findings as meaning that

. - " . - 8
collective choices are “unstable” or “chaotic™

But, even if collective choices are intransitive, does that imply that collective
actions arc unintentional or meaningless, as is often argued? The instability results say
nothing of this sort. Rather, they point out that social choices need not necessarily be
transitive—this is far from saying that social choices will be chaotic. The instability
results, morcover, depend entirely on the implausjble assumptions that all legislators are
oraniscient, and that legislators' resources for changing Jaw and policy are infinite.
McNollgast note the eritical importance of these assumptions:

[1}f you want to claim that social choice theory implies le gislative intent is

oxymoron, then you must accept two implausible assumptions about legislators’
knowledge and resources. If, however, you replace these assumptions with ones
that arc more realisﬁc, then you can no longer clai_m that discovering legislative

intent is impossible (1994, XX).

Certainly, if three of us get together to push a boulder up a hill, it seems
reasonable to infer, once we have finished, that each of us understood that the group was
pushing a boulder up a hill. The three members of the group understood that it was s
group effort to push the boulder up the hill, and that the consequence of their action
would be to transport the boulder to the hilltop. The members of the group may not have
all agreed, to the same extent, on the necessity or wisdom of transporting the boulder, and

they may not have all put in the same level of effort toward moving it. Nonetheless, they

® . . . .
For'a rebutial o this argument, see Tullock (cites),

24
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each undertook costly effort toward a collective goal. If we assume that they had free will
in choosing whether or not to push, then we can assumne that it was their intention to

move the boulder, and that they understood the consequence of their collective action.

Using similar reasoning, collective intent is routinely recognized by areas of the
law other than statutory interpretation. For example, both corporate and contract law
grant legal recognition to collective entities such as corporations, and to the collective

decisions that they make (McNollgast 1994).

By analogy, when the legislature comes to a final decision whether to accept or
reject a bill, each member of the legislature knows that they are making a choice between
the proposed bill and the status quo (that is, the existing law), regardless of the agenda,
procedure, and rngs that got the prdposal to this potnt. Legislators may disagree about
the wisdom of the bill; or they may prefer different versions of the bill. They do,
however, have shared beliefs about the consequences of the bill, and voting for it

indjcates a collective intent to change policy away from the status quo and toward the

bill’s consequences.

On top of the fact that intransitivity does not imply that collective intent is non-
existent, many social scientists have also argued that organizational structures and
institutional settings can and do provide stability to social choices (c.f., Weingast and
Marshall 1988; Krehbiel 1991; Cox and McCubbins 1993; Laver and Shepsle.1994; fora

counter-argument, see Riker 1980). In particular, a division of labor {Shepsle 1979,
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Shepsle and Weingast 1987) and a hierarchy (Williamson 15XX) are the principal means

for translating individual intentions into a collective intent.

In legislatures, the structure and process of legislative decision making lead to
policy choices that are structurally stable. In addition, choices over structure and process
are neither random nor unstable, but are chosen by members of the majority party in each
legislative chamber in order to establish an order of business that a majority of legislators
view favorably. In other words, legislative decisions are quite stable -- rather than being
“unstable,” “chaotic,” etc. — and institutional structure that produces stability is chosen

quite deliberately in order to produce collective choices in a way that the majority favors.

The details of the rules and procedures under which a bill is considered matter a
great deal in determfping which (sets of) legislators influence the collective decisions that
!egi_s.]atures make. In the next sectioﬁ, we turh to the question of how to interpret
legislative intent. OQur argument about how to read intent is founded upen a detailed

understanding of the legislative process, and how it works.

B. The Legislative Process and Interpreting Legislative Intent
Our approach to discerning statutory intent, which derives closely from that of

McNollgast 1994), consists of two steps: first, identifying the key political actors who

cooperated to cnact a bill, and second, detecting the actions that reveal those actors’

policy preferences. Both are essential to discovering the nature of the agreement that the

members of the enacting coalition thought they were making. In particular, to ascertain
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legislative intent requires separating the meaningless, inconsequential actions (or signals)
of participants in the legislative process from the consequential signals that are likely to

reveal information about the coalition's intentions.

To understand the intent of a statute, an outsider to the legislative process must be
able to determine whose interests were key in developing the legislative agreement and
what bargain was struck. All bills are bargains among the members of some winning
coalition, but the way a bargain is composed depends critically on the route 2 bill takes
through the decision making structure of Congress, as well as the reversionary policy that
i5 in place. By understanding the route a bill took -- including who the decision makers
were at key stages in the legislative process and what demands they made on the bill -- an
outside observer can begin to identify the elements of the agreement the coalition thought
it was making that are not explicit in the language of the statute.

In this section, we b.égin by describing the legislative pfocess in‘'some detail, in_ order to
provide a framework for understanding who the key actors are and how their action
should be understood. We then discuss how the system works, and what how we can use
this information to learn about intent. Finally, we discuss certain aspects of the process

that should not be used to make inferences about intent.

Legislatures make law, which involves a collective effort on the part of at least a
majority of legislators. This collective effort requires the allocation of scarce resources,
the most important of which is plenary time, among numerous legislators who are

competing over its use. To overcomce the implied problems of collective action,
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legislatures typically delegate the task of allocating the legislature's scarce resources to
the majority party leadership. This delegation, however, creates the potential for agency
losses, whereby the legislature's agents might use their power to allocate resources for

their own benefits rather than for the legislature's benefit as a whole.

Legislatures each attempt to strike a balance between solving collective action
problems and mitigating potential agency losses by creating institutions that govern the
allocation of resources and the flow of proposed legislation through the system. The
rules, procedure, and institutional design of law-making make up the legislative process.
In addition, they provide a framework for identifying key decision-makers and for
making inferences about their preferences. Hence, we go into some detail to describe this

process.

" Three elements of procedure are common to all legislatures. First, because eaﬁh
legislature must allocate plenary time, a substantial fraction of each legislature's rules,
procedures, and structure are devoted to defining and proscribing the means by which the
legisiature's agenda is controlled. Second, the rules must also proscribe what happens
when no new laws are passed, i.e., how is it that the "reversionary policy" is set? Third,
once plenary time is allocated and the reversionary policy is set, the legislature must have
rules and procedure that dictate how a collective decision on policy change will be
reached. While the just listed features of the legislative process are ubiquitous, of course,
there are many additional elements to the legistative process that vary from one

legislature to the next, and which have important effects on the flow of legislation. Many
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of these involve attempts to mitigate the aforementioned problem of agency loss and are
important for our purposes. We will discuss these elements of the legislative process later

in this section.

1. Controlling the Agenda

Controlling the legislative agenda involves the creation and proscripticn of two
types of powers. One type of power is the authority to get proposed policy chanées onto
the legislative agenda; we call this authority positive agenda control. The alternative type
of power is the authority ta keep proposed policy changes off of the legislative agenda,
and thereby protect the status quo—or reversionary policy—from change; we call this

authority negative agenda control. In what follows, we discuss cach.

a. Positive Agenda Control

Positive agenda contro] is the power to propose new policies. The iSéues'af who
has it or controls aﬁcess to it, and who does not, may affect the decisions that a legislature
can make depending on the various policy makers’ preferences. Possessing positive
agenda power grants the policy maker the formal right to introduce bilis, or at very least,

it entails the privilege to bring up for consideration 2 motion or an amendment before the

full legislative body.
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are considered in their own chamber. Within the House, committees of a particular

jurisdiction and specialized task forces have the power to initiate policy change in their

policy area. But simply proposing legislation hardly implies that it will be considered by
_the full legislative body. With the exception of some bills that are “privileged,"g most

House scheduling is controlled by the Speaker and the Rules Committee. )

To untangle who really controls the legislative agenda, it is important ta know
both who can initiate proposals and who controls the consideration of proposals—and to
whom those actors ar¢ accountable. The power to initiate 'poli_cy and the powerto
schedule policy consideration may be defined by the constitution or such procedural
decisions may be delegated to the legislative chamber itself to resolve. In the United
States, these determinations were left entirely to the chambers themselves. Over time,

.s_omething of a dual system has developed, i:j which the legisiature divides positive
agenda power between individual comruitiees and the parties. Committees act asa filter,
shaping nearly all proposals in their particular policy jurisdiction, but the majority paﬁy
leadership may be given the power ta allocate scarce common resources, including
committee assignments. Presumably, each party’s committee contingent acts as a
representative of the whole party. To the extent that the party exercises control over
committec assignments, and to the extent that those assignments are desirable to
individual members. the party’s representatives should be faithful to the party’s collective

interests. A similar relationship holds with regard to the leadership's scheduling

9 . .
For example, outlined in US House Standing Rules, five committees, such as

Appropriations and Budget, have direct access to the floor on select legislation.
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activities, such that the leadership will pursue the majority party’s preferences to the

extent that the party can discipline its agents, their leaders.

b. Negative Agenda Control

An alternative form of agenda control also exists, which essentially is the veto
power. We call the authority to halt or to delay a bill’s progress negative agenda control,
and it can be exercised either explicitly through vetoes or implicitly through inaction,
Veto power is usually held by the legislature, although when the executive possesses a

decree power, for example, policy may be changed without legislative assent.

Any person or faction with the power to block, or significantly delay policy, is
often referred to as a veto gate, There exists significant variance across nations in the
number of veto gates that inhabit the legislative process. The United States’ presidential
system Wlth its bicameral, decentralized legislature fépresénts one end of the specl:trurn,.
and the United Kingdom occupies thé other end of the spéctﬁﬁn with its more centralized
parliamentary form of government. In the House of Represcntatives alone, the
substantive committees, Rules Committee, Speaker, and the Committee of the Whole
each constitute veto gates through which legislation must pass, and the Senate has even
more veto gates due to their libéral restrictions on debate. By contrast, in the United
Kingdom, the legislative process is much more efficient, since the Cabinet and Prime

Minister serve as the main veto gates through which new legislation must pass.

¢. Reversion control
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Whenever legislatures consider passing a law, they must always consider its
effects relative to what would occur if no law were passed. Indeed, in virtually every
legislature the final vote taken on a proposal is that for final passage, which forces
members to contrast directly the proposed change and the status quo. Reversion control 1s
the power of setting the default policy outcome that will result if no new legislation is
enacted. It is important to note that the reversionary policy is not necessarily the extant
policy. For example, some laws are crafted with ‘sunset provisions,'’ which mandate that

a program be dissolved or an appropriation be terminated by some specified date.

To understand law making, it may be important to know whether the reversion
policy can be manipulated, and if so, who possesses the power to do so. This requires an
understanding of the relationship between the reversion policy, any new policy proposal,
and the various policy makers’ preferences. Reversionary policies can be defined
formally by a constitution and/or statutes, or as thé result of informal solutions to
immediate problems. In Germany and the United States, for instance, the constitution
defines the reversion for budgetary items, but the reversionary policy for entitlements,

such as Social Security, are typically defined by statutes to be adjusted incrementally.

The importance of reversion control can be seen in the following exarple of the
effect of varying the regulatory burden of proof. The US Federal Faod, Drug, and
Cosmetics Act of 1938, as amended, requires that before a pharmaceutical company can
market a new drug, it must first prove that the drug is both safe and efficacious. By

contrast, in the Toxic Substances Control Act of 1976, Congress required that the
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Environmenta) Protection Agency (EPA), before regulating a new chemical, must prove
that the chemical is hazardous to human health or the environment. In one case, then, the
burden of proof is on the industry that wishes to promote its product; while in the other
case the bu:den. of preof is on the regulator that wishes to halt a product's introduction.
The results of the differences in the burden of proof are stark: few new drugs are
marketed in the United States relative to European democracies, while the EPA has
managed to regulate none of the 50,000 chemicals in commerce under these provisions in

the Toxic Substance Control Act.

In fact, the effectiveness of agenda control may itself be contingent on the
reversionary outcome. Whether or not those who possess positive agenda control will be
able to make "take-it-or-leave-it" offers (also known as ultimatum bargaining) to the
legislature depends largely on the attractiveness, or unattractiveness, of the reversionary

outcome to the policy makers. -

d. Procedural control

Most legislatures possess rules that structure the handling of proposed legislation.
Rules define voting procedures, the types of amendments that will be allowed, if any,
how amendments will be considered, provisions for debate, the public's access, and so
forth. Tt is possible to draw a distinction between two different forms of procedural rules:
standing rules and special rules. Standing rules gujde the day-to-day procedure by which

the legislature conducts itself and the internal lawmaking processes, Standing rules may

La
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continue from a previous legislative session, or they may be redrafied each new

legislative session.

By contrast, special rules create exceptions for consideration of a bill, which
violate the standing rules, In the House of Representatives, floor debate usually takes
place under a special ruje restricting debate and amendments, and the Rules Commiitee
possesses the power to write special rules. Successfu! consideration of most nontrivial
bills typically entails giving certain members procedural privileges, whether
accomplished by a special rule or by a suspension of the rules. Restrictive rules, such as
limiting debate or amendments, are one way for the majority party leadership to eliminate

opportunities for defection by their party members.

The procedure structuring debate, and restrictions on debate, are typically -
encompassed by a legislature’s standing and special rules. In addition to the obvious
importance of who gets to participate in the deliberative process and how extensively,
control of debate may have serious policy implications. For example, in the United
States, judicial interpretation of laws often refers to the congressional record to ascertain
the lawmakers intent. As a consequence, the ability to participate in debate is an
opportunity to possibly have your preferences or understanding of a law incorporated in

its interpretation.
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In the House of Representatives, unless proposed legislation is governed by 2
special rule or there s a suspension of the rules,' the House's standing rules and
precedents lirﬁit each member’s speaking time to one hour during debate and five
minutes when considering amendments. Upon rccognitiori, a member controls her
allotted time to vield or allocate as she desires, but this rule is circumscribed by the fact .
that the Speaker of the House possesses recognition power. Hence, given their power to
suspend the rules, and to write special rules, and given the Speaker’s discretion to
recognize members, the majority party leadership is able to structure chamber debate

3

quite effectively.

In the Senate, however, the majority party’s control over debate is a bit more

- tenuous. The Senate’s standing rules do not limit debate, and the chamber has developed
2 notorious reputation for members - ability to frustrate a majority t_hrdugh the filibuster,
Over time, the rules have been. modificd, to allow a three-fifths majority to invoke what is
called "cloture," ending a filibuster by either limiting debate to one hour per member,

establishing a maximum of thirty hours more for debate.

'% As mentioned above, special rules (e.g., limiting debate) are recommended by the
Rules Committee and approved by simple majority in the full chamber. The Rules
Committee is stacked with majority party loyalists selected by the Speaker. Suspension

of the rules, however, requires a two-thirds majority and thus typically requires some

bipartisan support.





