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I.
INTRODUCTION

Habitat Conservation Plans (HCP's) have become more com-
monplace as vehicles that allow private landowners to conduct
development projects on non-federal lands that otherwise would
have been prohibited if the project was likely to cause the "tak-
ing" of endangered or threatened species. The Endangered Spe-

* Anne B. Hulick was a third year law student at Western New England College

School of Law at the time this article was written. She is now an attorney in Con-
necticut. The author is indebted to Professor Jamison E. Colburn for his excellent
guidance on this article and for being a transformational leader throughout law
school.
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cies Act (ESA) § 10 was amended in 1982 to allow for protection
of endangered or threatened species on private lands that were
increasingly targeted for development. The goal of habitat con-
servation plans is to provide collaborative partnerships between
the public and private sectors in preserving species and their hab-
itats.1 The success of this model in balancing the preservation of
species and development on non-federal land remains questiona-
ble. Several factors that hinder the success of HCP's have been
identified, particularly in large multi-species conservation plans
(MSCP). 2 These factors include the type of applicant, land own-
ership patterns, the extent to which HCP's affect the local econ-
omy, and public participation. 3

Of these factors, a "well managed public participation process
has the potential to provide significant benefits to HCP appli-
cants, U.S. Fish and Wildlife Service (FWS) staff, outside stake-
holders and affected species."' 4 Effective public participation and
deliberation is identified as one of the most important elements
to a plan's ultimate success. The importance of public delibera-
tion to the success of large MSCP's was recently underscored in
Southwest Center for Biological Diversity v. Bartel, where a U.S.
District Court enjoined the defendants from implementing an in-
cidental take permit first granted in 1997.5 The lack of public
deliberation on appropriate mitigation measures and funding as-
surances was one of the principal reasons for the court's order.6

Public deliberation is defined as a "dynamic process in which
the . . . [s]takeholders share information with each other about
their interests, concerns and ideas." 7 The sharing of information

1. H. R. REP. No. 97-835, at 31 (1982) (Conf. Rep.).
2. Matthew E. Rahn et. al., Species Coverage in Multispecies Habitat Conservation

Plans: Where's the Science?, 51 BIOSCIENCE 613 (July, 2006).
3. JEREMY ANDERSON & SrEVEN L. YAFFEE, BALANCING PUBLIC TRUST AND

PRIVATE INTEREST: PUBLIC PARTICIPATION IN HABITAT CONSERVATION PLANNING

11 (1998).
4. Id. at 4.
5. Southwest Ctr. for Biological Diversity v. Bartel, No. 98-CV-2234, 2006 U.S

.Dist. WL 3914425, at *1 (S.D. Cal. Dec. 15, 2006).
6. Id. at *17-31. The FWS did not evaluate the design of the Preserve to deter-

mine if it would mitigate the expected harm to the vernal pool species outside the
Preserve. The Court also concluded that FWS arbitrarily concluded that the City
ensured adequate funding because only speculative and undependable sources of
funding were cited. This reluctance to confirm a long-term funding plan raises a
"red flag."

7. ANDERSON & YAFFEE, supra note 3, at 8; see also Craig W. Thomas, Habitat
Conservation Planning, in DEEPENING DEMOCRACY, INSTITUTIONAL INNOVATIONS
IN EMPOWERED PARTICIPATORY GOVERNANCE, 151 (Archon Fung & Erik Olin
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in a manner that achieves meaningful participation requires: 1)
applicants to solicit and incorporate public participation during
the planning process, 2) that all parties communicate expecta-
tions of how public input will be used in the planning process,
and 3) creating an environment of trust in which the parties can
work together to formulate creative, acceptable solutions to
problems.8 Public deliberation is beneficial because it improves
the quality of an HCP, builds long-term public support for it,
provides a measure of success during the planning process and
supports the Congressional goal of creating partnerships between
federal agencies and private landowners in facilitating mutually
supported mechanisms for both development and species preser-
vation. 9 Yet, the complexity of fostering public deliberation in
large MSCP's is often viewed as an impossible, inefficient and
even illegal process.10

The process of developing an HCP is governed by the Endan-
gered Species Act § 10, a basic no frills regulation codified in 50
C.F.R. § 17.22(b) and the detailed guidelines set out in the "HCP
Handbook," an internal guidance document. However, the regu-
latory framework created by these sources is too linear and re-
ductionistic to meet the complex goal of balancing the
preservation of species and economic development, much less
than to meet the goal of facilitating public deliberation. There is
no legal requirement, nor even a real incentive, for citizens from
the variety of stakeholder groups to have a meaningful role in
HCP development, other than in the sterile public comment peri-
ods required by ESA § 10(c). 11 These legally required public

Wright eds., 2003) ("To be deliberative, participants must listen to and carefully con-
sider each other's positions before making final decisions. Rather than simply vot-
ing or advocating preformed preferences, they must allow their preferred goals and
strategies to evolve through collective deliberation.").

8. ANDERSON & YAFFEE, supra note 3, at 8.
9. Id.at 12.
10. George C. Coggins, Regulating Federal Natural Resources: A Summary Case

Against Devolved Collaboration, 25 ECOL. L.Q. 602, 604 (1999). Very few positive
results from devolved collaboration/consensus can be identified. Much local deci-
sion-making has been narrow, greedy and shortsighted, resulting in price-fixing, col-
lusion, corruption, and subsidization. Perhaps the worst aspect of devolution is the
utter irresponsibility of all of the parties, notably the federal agencies who abdicate
their legal functions. Id.

11. Laura C. Hood, Frayed Safety Nets: Conservation Planning under the Endan-
gered Species Act, http://www.defenders.org/pubsihcp01.html (last visited Mar. 14,
2006).

2006-2007]
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comment periods are inadequate both in terms of timeframe and
process for facilitating true deliberation.12

The overall success of preserving species is further hindered by
a society rooted in utilitarian rights to private land ownership.
Constrained by the legal framework, utilitarian values of land
ownership and the current industrial model paradigm, public par-
ticipation in HCP's has resulted in changes in only fourteen per-
cent of currently developed plans. 13

The following case study involving the Balcones Canyonlands
Conservation Plan (BCCP), is particularly illustrative. The
BCCP, a regional MSCP, consists of a permit issued to both
Travis County and the City of Austin, Texas on May 2, 1996 by
the U.S. Fish and Wildlife Service (FWS), pursuant to § 10 of the
ESA.14 The BCCP highlights the complexity of promoting the
goal of conserving endangered species in an area experiencing
significant growth and serves as a useful case study in analyzing
the success of large MSCP's. This paper will argue that in addi-
tion to the reconceiving of HCP's as experiments in which society
has a real stake, we must confront the fact that transformational
leadership is the missing catalyst for the kinds of public delibera-
tion large MSCP's must sustain to succeed. The BCCP provides
powerful anecdotal evidence for this claim. 15 The detrimental ef-
fects that resulted from inadequate public deliberation support
the claim that not only are the ESA §10 and the HCP Handbook
not prescriptive enough, but the lack of leadership plays a critical
role in the outcomes of MSCP's. Fundamental changes are
needed to the structure and processes that support the develop-
ment of an HCP. This paper will suggest that the theoretical
framework of Empowered Participatory Governance (EPG),16

12. ANDERSON & YAFFEE, supra note 3, at 4; see Stephanie Tai, Three Asymme-
tries of Informed Environmental Decisionmaking, 78 TEMP. L. REV. 659, 681 (2005)
(finding that current structures and processes for public participation may "'actively
damage civic virtues by reinforcing American tendencies towards adversarialness
and confrontation" and "hinder agencies from making decisions at effective rates.").

13. ANDERSON & YAFFEE, supra note 3, at 17.
14. David Bidwell, Balcones Canyonlands Conservation Plan, in IMPROVING IN] E-

GRATED NATURAL RESOURCE PLANNING: HABITAT CONSERVATION PLANS (Oct.14,
1998), available at http://www.ncedr.org/casestudies/hcp/baIcones/htm.

15. Melinda E. Taylor, Promoting Recovery or Hedging a Bet Against Extinction:
Austin, Texas's Riskyv Approach to Ensuring Endangered Species' Survival in the
Texas Hill Country, 24 ENV[L. L. 581, 585 (1994).

16. ARCHON FUNG & ERIK OLIN WRIGHT, DEEPENING DEMOCRACY, INSTITU-

TIONAL INNOVATIONS IN EMPOWERED PARTICIPATORY GOVERNANCE (2003).
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coupled with transformational leadership 17 would provide the
means for enhancing public deliberation at the local level.

EPG aims to provide mechanisms for democratic institutions
that are "at once more participatory and effective than the famil-
iar configuration of political representation and bureaucratic ad-
ministration." 18  Three general principles, which are the
foundation of the EPG model include: 1) a focus on specific, tan-
gible problems, 2) involvement of ordinary people affected by
and close to those problems, and 3) the deliberative development
of solutions to these problems. 19 EPG requires a fundamental
reconceptualization of the institutions that frame our notion of
democracy. This democratic experimentalism envisions a delib-
erative polyarchy at the local level in which citizens participate
directly, supported and encouraged by more efficient, transpar-
ent governmental structures. 20 True public deliberation, as ar-
ticulated by Fung, Wright, and others, could contribute to
protection of species while enhancing democratic legitimacy and
promoting stewardship on a broader scale. While much has been
written on the tangible elements of this reconceptualized model,
a normative framework remains under-theorized. 21 The ele-
ments of this reconceptualized model include: 1) different struc-
tures which allow for collaborative problem solving,22 2)
increased stakeholder participation and interagency coordina-
tion,23 and 3) adaptive management. 24 However, successful im-
plementation of this model will require true transformational

17. Bernard M. Bass, Does the Trattsactional-Transformational Leadership Para-
digm Transcend Organizational and National Boundaries?, 52 Am. Psych. 2, 130
(1997).

18. FlING & WRIGHT, supra note 16, at 15.
19. Id.
20. Michael C. Dorf & Charles Sabel, A Constitution Of Democratic Experimen-

talism, 98 COLUM. L. REV. 267, 288 (1998).
The aim [of democratic experimentalism] is to change the reasons and evidence
produced in public debate, and with them the conditions for participation in civic
life, so that our disputatious democracy is made both more effective and as an
instrument of public problem solving and more faithful to its purpose of assuring
the self-determination of free and equal citizens.

Id.
21. Jody Freeman & Daniel A. Farber, Modular Environmental Regulation, 54

DUKE L. J. 795, 802 (2005).
22. J.B. Ruhl, Regulation By Adaptive Management-Is It Possible?, 7 MINN. J. L.

Sci. & TECH. 21, 56-57, (2005) (arguing that new institutional governance structures
are necessary to achieve the back end requirements of adaptive management for
success with the HCP program).

23. Freeman & Farber, supra note 21, at 801.
24. Id. at 801.

2006-2007]
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leadership.25 This paper will build upon previous works that de-
scribe these elements in detail by focusing in particular on struc-
tures that enhance stakeholder participation and deliberation.
This paper will demonstrate how transformational leadership can
serve as the critical linchpin in facilitating success in large
MSCP's. By focusing on the structures and elements necessary
to enhance public participation and deliberation at the local
level, this paper will add to a reconceptualized model for HCP's
that simultaneously protects species, enhances democratic legiti-
macy, and promotes stewardship among stakeholders. 26

II.
STATUTORY REQUIREMENTS FOR EFFECTIVE PUBLIC

DELIBERATION ARE LACKING

In 1982 §10 of The Endangered Species Act (ESA) was revised
to include exceptions formulated in response to complex tensions
between development and preserving habitat for threatened and
endangered species. 27 ESA § 10(a)(1)(B) provides that the FWS
may issue a permit to an applicant that authorizes "any taking
otherwise prohibited by section 1538(a)(1)(B) of this title if such
taking is incidental to, and not the purpose of, the carrying out of
an otherwise lawful activity." In amending the ESA, Congress
made it clear that individual species must be viewed in relation to
their ecosystem and that conservation plans developed pursuant
to ESA § 10 would be "creative partnerships" for the interest of
species and habitat conservation. 28  Public comment require-
ments are governed by ESA § 10(c), which provides that the no-
tice of permit application "shall invite the submission from
interested parties, within thirty days after the date of the no-
tice." 29 Public comment periods provide a forum in which the
public can review a plan and submit comments or questions in
writing. A public meeting is often held. The comment periods

25. Bass, supra note 17, at 130-33.
26. Ruhl, supra note 22, at 34 ("Before we change anything about administrative

law, we need first to define the problem, set objectives, assess the baseline and for-
mulate models."). The fragmentation of environmental regulation between federal
and state governments makes it manageable in some respects, however, the incom-
pleteness of the federal statutes has led reformers to argue that a more holistic
model for environmental regulation and resource management is needed. Freeman
& Farber, supra note 21, at 810.

27. 16 U.S.C. § 1539 (1982).
28. H. R. REP. No. 97-835, at 9 (1982) (Conf. Rep.).
29. 16 U.S.C. § 1539 (emphasis added).
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alone do not provide a forum for dialogue, nor is there a legal
requirement to address or incorporate these comments into the
final plan. The legal requirements for public comment are inade-
quate to meet the HCP goal for creative partnerships for three
reasons: 1) timing. 2) the emphasis on efficiency and satisfaction
of the applicant, and 3) the forum for public comment actually
hinders participation by being time-limited and geared towards
obtaining reactions to an already-de veloped plan rather than en-
gendering input and consensus.

First, the timing of public comments does not allow for mean-
ingful participation. The HCP permit application process is con-
sidered a private action. Thus, public comments are not required
by law until after the plan has been developed and submitted to
the F\\'S. ESA § 10(a)(2)(A) provides that no permit may be
issued unless the applicant also submits a conservation plan.
Conservation plans do not require additional public participation
despite Congress' intention that they reduce conflicts and assure
the implementation of the broad mandate for all statutes enacted
to conserve "all fish and wildlife resources of this nation."-) The
statutory text of ESA § 10(a)(2)(B) suggests that the F\\VS's role
is solely to review and issue permits rather than to function as a
stakeholder in the deliberation of the plan from its origin. The
timing sequence for public comment and lack of statutory text
prescribing a more deliberative process amon,, all stakeholders is
inadequate for a regional. complex HCP like BCCP.31 Public
participation is needed both in the development phase and on an
on-going basisi 2 Rather than facilitating public deliberation, the
legally imposed requirements that govern the timing of the pub-
lic comment period after the plan is de\ eloped actually serves as
a disincentive for the applicant to elicit additional stakeholder
participation. The public comment periods only allow citizens to
react to a fully developed plan. These forums do not provide
opportunities for citizens' meaningful input while the plan is be-
ing developed. 3- Late public participation causes applicants to
be less willing to take alternative views into consideration and

30. H. R. Ruv. \o. Q--s35. at 9 (19S2) (Conf. Rep.).
31. J.B. Ruhl, Regional Habitat Con-'rvation Planning, Umer the Endanz , rcdi

Specic. Act: Pushing the Lei-al and Practical Limits of Speccies Protection. 44 S\\ .L.J.
13 3. 7 (1991).

32. Hood. supra note 11. at 29.
S. " c.,e., Holly Dorernus. Prcscrvinc Citizen Participation in the Era of

Reinvention: The Endan,,crcd Species Act Example. 25 ECOL. L.Q. -0- -15 (1999)
("Public participation in and oN ersight of the decisionmaking proces, should be pro-

2)0()-2 007]
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citizens to have less time to educate themselves about the scope
and ramifications of the plan.34 Citizens may have difficulty re-
sponding to a technically complex plan in this type forum at this
late stage of the process. As a result, the legally imposed timing
of public comment periods result in inadequate and ineffective
public participation throughout both the planning and implemen-
tation processes in most HCPs. 35

The timing of public comment may also be affected by the Na-
tional Environmental Policy Act (NEPA). Public involvement,
outlined in the NEPA Guidelines, requires that agencies "shall
make diligent efforts to involve the public in preparing and im-
plementing their NEPA procedures. ' 36 Since no legal mandate is
required other than the post-plan public comment period under
the ESA, nor is there a legal requirement under NEPA, public
deliberation to the permit application becomes more of a burden
than a vehicle to enhance the substantive outcome of the plan.
In fact, the focus on developing plans that are litigation-proof
hinders an agency's perspective regarding the value of early pub-
lic deliberation. Rather than soliciting public involvement up
front, the inclination is to use the public comment period as a
forum for identifying and then warding off potential legal actions
down the road.37

The second reason that the legal requirements are inadequate
to promote public deliberation results from a focus on efficiency
and expediency over stakeholder engagement. 38 The HCP
Handbook, published by the U.S. Fish and Wildlife Service, pur-
suant to ESA § 10, provides guidelines for applicants submitting
HCPs. The guidelines in the handbook are not binding because
they were not subject to the rulemaking procedures of the Ad-
ministrative Procedure Act (APA) § 553.39 The guidelines are

vided at the negotiation stage . . .All HCP negotiations should be conducted in
public, under procedural rules like those of the FACA.").

34. Tai, supra note 12, at 693-95.
35. ANDERSON & YAFFEE, supra note 3, at 7.
36. 40 C.F.R. § 1506.6 (2006).
37. Tai, supra note 12, at 693.
38. U.S. FISH AND WILDLIFE SERVICE, HABITAT CONSERVATION PLANNING

HANDBOOK, http://www.fws.gov/endangered/hcp/hcbook.html (last visited Mar. 10,
2006).

39. 5 U.S.C. § 553 (1946). There are several exceptions to when notice or a hear-
ing are required by statute. These exceptions include interpretive rules, general
statements of policy or rules of agency organization, procedure, or practice; or when
the agency, for good cause, finds that notice and public comment are impracticable,
unnecessary or contrary to public interest. Id. at § 553(b).
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intended to make the ESA § 10(a) process more "efficient" and
to promote customer satisfaction on the part of the applicant.40

The guidelines do not "promulgate exhaustive cookbook regula-
tions" but rather promote a policy of "flexibility and ingenu-
ity."41 As a result, the text of the guidelines supports the
statutory procedural requirements for public comment rather
than promoting the goal of public deliberation.

The goals of efficiency and expediency are further supported
by the sequencing of the public comment periods with the sub-
mission of the permit application. For example, the handbook
guidelines provide that in order to promote efficiency and expe-
diency, the biological opinion should be written as the applica-
tion is being processed and after public comment. 42 This clearly
limits the information that is shared with the public and actually
assures that the public comments will be based solely on citizen's
own perspectives rather than providing a forum for information
sharing, assimilation and true deliberation on the impact of the
plan. The citizens who choose to comment (participate) do not
have the benefit of integrating the biological report with their
own private concerns-either to support or negate their personal
issues.

Similar to the intent articulated by Congress, the FWS clearly
recognizes the value of public participation to these plans.43

However, the guidelines merely encourage, rather than require
"consensus building and integration of numerous interests," es-
pecially in large scale HCP's. 44 For example, there is no statutory
requirement under the ESA compelling the FWS to determine
the best project location and land use solutions. Instead, the
FWS encourages the applicant to consult with them regarding the
choice of location and timeframe for development.45 Although
the issuance of the permit requires the taking to be incidental,
engaging the FWS to determine site location or placement could
serve to mitigate the current fragmented approach that results
from a plan that is based on the applicant's property line or mu-
nicipal boundary rather than anticipating upfront the needs of

40. U.S. FISH AND WILDLIFE SERVICE, supra note 38, ch.1, at 3.
41. Id.
42. Id. at ch.1, 5; see also ANDERSON & YAFFEE, supra note 3, at 24 ( "[t]he timing

of comment periods on NEPA documents is particularly mismatched with the dy-
namic decision-making that occurs in HCP negotiations.").

43. U.S. FISH AND WILDLIFE SERVICE, supra note 38, ch. 1, at 15.
44. Id.
45. Ruh], supra note 31, at 1403.

2006-2007]
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"endangered species population trends or ecological bounda-
ries. " 46 The HCP handbook does provide that the FWS should
"encourage the applicant to involve all appropriate parties" in
these decisions once the application is submitted.47 Despite this
encouragement, however, the mandate to the FWS is to promote
efficiency and applicant satisfaction with the process, rather than
requiring additional stakeholder involvement. This, in turn,
leads to an environment in which concerned citizens have little
recourse other than to influence the process by attempting to de-
lay or obstruct decisions.48

The focus on efficiency and expediency also limits public par-
ticipation to a one-time opportunity rather than fostering on-go-
ing dialogue. Although the intent of Congress was to "encourage
creative partnerships between public and private sectors," 49 this
front-end approach to stakeholder involvement is devoid of any
legal requirements or incentives to include the public as con-
struction begins or species are impacted over time.50 Providing
for on-going public participation and adaptation of plans based
on public input has been shown to add one hundred fifty days to
a plan's decision timeframe, further denigrating the value of pub-
lic deliberation for all stakeholders. 51

The third reason that the legal requirements for public partici-
pation are inadequate is that the actual vehicle of public com-
ment itself serves more as a faqade for participation rather than a
true forum to engage additional stakeholders by requesting their
participation. Notice of public comment periods are printed in
the Federal Register and, sometimes, in other local venues. The
public is invited to either attend a public meeting or submit com-
ments in writing. This requires that the public has reviewed the
plan, which is often only available at certain locations, and to
submit comments or questions related to the final plan. The

46. Id. at 1403.
47. U.S. FISH AND WILDLIFE SERVICE, supra note 38, ch. 6, at 22 (emphasis

added).
48. Tai, supra note 12, at 695-97 (finding that delaying decisions diminishes the

ultimate aspirations of public participation given the adversarial nature of the fo-
rum, weakens the legitimacy of proposed agency actions and discourages agencies
from making full use of public input).

49. H.R. REP. No. 97-835, at 30 (1982) (Conf. Rep.).
50. Ruhl, supra note 22, at 41.
51. Id. at 36. ("It is little wonder that, having to operate in an atmosphere in

which each decision involves so much front-end preparation designed largely in an-
ticipation of the onslaught of the public's participation and judges' hard looks, many
agencies display an aversion to adaptation.") (internal quotations removed).
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often complex and technical nature of plans may discourage or
intimidate citizens from participating. 52 Those citizens who do
participate do not necessarily get answers to their questions, nor
are they assured that their feedback will be incorporated into the
plan.53 It is by chance that the veracity or sheer volume of com-
ments might serve to alter the plan that has been presented.
Though this forum allows the public to provide comments, it of-
fers no opportunity to engage in dialogue, enhance learning from
others' perspectives or elicit a broader sense of ownership in the
plan's success. This structure of one-time public participation ac-
tually undermines agency accountability and legitimacy 54 and can
erode development of civic virtues by causing citizens to feel dis-
tanced or overpowered by more influential groups or those with
specialized training.55 For reasons beyond the scope of this pa-
per, this is unlikely to occur barring significant transformative
changes in statutory requirements for public deliberation.

III.
THI CURRtN'I INSTITUTIONAl STRUICIJ RE IS

INAI)IOIJATI; '10O A(IIIIVE TR!I

PUBLIC DELIBERATION

True public participation and deliberation is further compro-
mised by a bureaucratic administrative structure that is mired in
an industrial age model that is ill suited to address the complex
and horizontal processes required in large MSCPs. 56  Further-
more, our notions of what constitutes an effective democratic or-
ganization have led to administrative procedures that ensure a
slow process encumbered by high frustration levels for landown-

52. Tai, supra note 12, at 679.
53. Id
54. Id. at 691;sec Holly Dorcmus, The Purposes, Effects, and Future of ihe l'ndan-

gered Species Act's Best Available Sictme Mandate, 34 ENVrL. L. 397, 441 (2004)
("The rationality of agencies' choices cannot be understood without an explanation
of potentially confounding uncertainties, and the agency cannot be made politically
responsible for the manner in which it deals with uncertainty unless those dealings
are publicly revealed.").

55. Tai, supra note 12, at 692.
56. Jamison 1;. Colburn, The Indignity of Federal Wildlife Habitat Law, 57 AL A. L.

Rf.v. 417, 420 (2005); see also Ruhl, supra note 22, at 22-28 (explaining that the
current issues that must be addressed by regulatory agencies are no longer unilat-
eral, linear problems that can be addressed by prescriptive regulation). Current is-
sues arc complex, with unwieldy dimensions that can no longer be solved by typical
target-response solutions. Instruments of regulation must be transformed and man-
aged adaptively in order to achieve the incremental dccision-making that is required
for complex ecosystems.
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ers and other stakeholders and no assurance that private or pub-
lic goals will be attained.57 The tension between private
landowners' utilitarian rights of land ownership versus the public
trust issues of preserving endangered species collides head-on in
this win/lose forum. The irony is, rather than achieving the goals
that were the hopes of ESA § 10, the escalated tension between
stakeholders often vitiates the process and may cause extreme
compromises in plans, ultimately limiting protection for species
in the end.58 It is this result that contravenes the Congressional
mandate of the ESA and the intent of the 1982 amendments to
encourage creative partnerships among stakeholders. 59 Further,
the current framework of our centralized, bureaucratic adminis-
trative structure impedes interagency coordination and adapta-
tion as new information evolves and undermines the essence of
what the ESA was designed to achieve.60 The current architec-
ture cannot support the needs of a holistic, reflexive model that
advances deliberative democracy, protects complex ecosystems,
and assures public deliberation in the process.

Beyond improving the institutional forums to engage all stake-
holders, we must determine what constitutes adequate public
participation. The lack of legal or procedural mandates on sub-
stantive public participation in HCP's results in notice and com-
ment periods that are nonetheless consistent with the forum
requirements promulgated by the Administrative Procedure Act
(APA). APA § 553 governs notice and comment requirements
for agency rulemaking. APA § 553(b)(3) states that notice shall
include the "terms or substance of the proposed rule or a

57. Ruhl, supra note 31, at 1421; see also Freeman & Farber, supra note 21, at 815
("Centralized top-down regulation is thought to inhibit the kind of policy and insti-
tutional innovations that come only from local knowledge and experience.").

58. Holly Doremus, Adaptive Management, the Endangered Species Act and the
Institutional Challenges of "New Age" Environmental Protection, 41 WASHBURN L.
J. 50, 54 (2001). Professor Doremus persuasively argues that current institutional
structures and arrangements are key impediments to achieving on-going public par-
ticipation and adaptive management. Id.

59. H.R. REP.No. 97-835, at 31 (1982) (Conf. Rep.) ("To the maximum extent
possible, the Secretary should utilize this authority under this provision to encourage
creative partnerships between the public and private sectors and among governmen-
tal agencies in the interests of species and habitat conservation.") (emphasis added);
see Taylor, supra note 15, at 591 ("In the legislative history, Congress emphasized
that the San Bruno HCP enhanced the species' chances of survival. Congress noted
that enhancement was the first of the "basic elements" of the San Bruno plan and
stressed that the Secretary consider this factor in determining whether to issue a
long-term permit.").

60. Colburn, supra note 56, at 497-98.
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description of the subjects and issues involved."' 6 1 In determining
if notice is adequate, a court must decide whether the agency has
sufficiently integrated the policies underlying the notice require-
ments in its planning process. 62 The three purposes of notice re-
quirements are: 1) to ensure that agency regulations are tested by
a diverse public comment, 2) to ensure fairness and an opportu-
nity to be heard, and 3) to enhance judicial review. 63 The test
thus requires that these forums be consistent with the underlying
statutory policy. The policy mandates of the ESA, made clear in
its purpose statement 64 and in the hope that "creative partner-
ships" will produce viable HCPs, are consonant with the pur-
poses behind NEPA. Pursuant to NEPA § 102, all agencies of the
federal government are required to "utilize a systematic, interdis-
ciplinary approach which will ensure the integrated use of the
natural and social sciences" in "planning and ... decision making
which may have an impact on man's environment. ' 65 Properly
structuring notice and comment proceedings has been the grist
for much of the much of the legal debate surrounding the imple-
mentation of these policies. 66 For the ESA, the strength and
breadth of these policy mandates demand forums for public de-
liberation that are "properly accommodated." The standard no-
tice and comment periods are functionally insufficient for a
complex HCP addressing incidental takings of endangered spe-

61. 5 U.S.C. § 553 (1996).
62. Bldg. Indus. Ass'n v. Babbitt, 979 F. Supp. 893, 901 (D.D.C. 1997).
63. Small Ref. Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 547 (D.C. Cir.

1983).
64. 16 U.S.C. § 1531(b) (1988) (The purpose of the ESA is "to provide a means

whereby the ecosystems upon which endangered species and threatened species de-
pend may be conserved.").

65. 42 U.S.C. § 4332(2)(A); see also Exec. Order No. 13352, Facilitation of Coop-
erative Conservation, 69 Fed. Reg. 52989 (Aug. 26, 2004).

66. See, e.g., Ctr. for Biological Diversity v. Bureau of Land Mgmt., 422 F. Supp.
2d 1115 (N.D. Cal. 2006) (rejecting challenge that citizens' right to adequate partici-
pation was denied.); see also Bldg. Indus. Ass'n, 979 F. Supp. at 901 (challenging
both that notice and comment period was insufficient due to lack of awareness of
scientific study results on shrimp habitat and that conservation needs were rejected
by the court); see also Wagner Elec. Corp. v. Volpe, 466 F.2d 1013 (3d Cir. 1972)
(upholding challenge that notice was insufficient to allow for opportunity to com-
ment because plaintiffs were not appraised of the scope of the changes being pro-
posed); cf Gerber v. Norton, 294 F.3d 173, 178 (D.C. Cir. 2002) (upholding
challenge that opportunity for comment was insufficient because plaintiffs were not
informed of mitigation site for fox squirrel habitat or shown map of proposed
territory).
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cies67 and there is currently no institutional structure or social
expectation demanding anything more robust.

The procedures required under APA § 553 for public partici-
pation reflect Congress's intent to give deference to the agency
experts in making decisions. This makes sense given the com-
plexity of government and the delegation of authority to agen-
cies. However, the complex arena of large scale, multi-species
HCP's with divergent and often conflicting legal interests be-
tween stakeholders are not completely analogous to the institu-
tions of agencies with prescribed authority. Habitat conservation
planning has been referred to as a "shared power world" wherein
decision-makers are faced with the reality that decisions of this
type can no longer be made unilaterally or solely within power
bases embodied by certain institutional actors.68 The explicit
mandate of Congress in enacting the ESA makes this clear.

Properly accommodating broad public participation raises fun-
damental, operational challenges. 69 Studies suggest that even re-
gional HCP's with more elaborate participatory measures would
struggle with the competing goals of being responsive to multiple
constituents and efficiency. 70 Generally, HCP's with a public en-
tity as the permittee are regional in scope, tend to have represen-
tative participation and a desire to include multiple
constituencies-whereas private permittees do not.7 1 Despite
the fact that regional plans tend to have broader participation,
participants reported a struggle between being responsive to
multiple constituencies and achieving desired outcomes in an ef-

67. Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435
U.S. 519 (1978) (citing S. REP. No. 752, at 14-15).

Considerations of practicality, necessity and public interest . . will naturally gov-
ern the agency's determination of the extent to which public proceedings should
go. Matters of great import, or those where the submission of facts will be either
useful to the agency or a protection to the public, should naturally be accorded
more elaborate public procedures.

Id.
68. David Ostermeier et. al., Habitat Conservation Planning: Current Processes

and Tomorrow's Challenges, in IMPROVING INTEGRATED NATURAL RESOURCE
PLANNING: HABITAT CONSERVATION PLANS, available at http://www.ncedr.org/case
studies/hcp.html (last visited Mar. 12, 2006).

69. Colburn, supra note 56, at 452-53; see generally ARCHON FUNG & ERIK OLIN
WRIGHT, Thinking About Empowered Participatory Governance, in DEFI'ENING DE-

MOCRAC Y: INSTITUTIONAL INNOVATIONS IN EMPOWERED PARTICIPATORY GOVERN-

AN(F, at 3 (2003).
70. Ostermeier et. al., supra note 68, at 170; see also ANDERSON & YAFFEE, supra

note 3, at 27 ("Managing effective negotiations requires a different approach than
the traditional public participation approach that most HCP's follow.").

71. Id. at 170.
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ficient manner. 72 I[o)ur themes surfaced in plans thai had broad
representative participation, suggest ing that despite attempts at
including public participation, the processes for doing so are dis-
cretionary and the current models of' democratic forums have not
evolved to achieve truly efTective deliberative outcomes. These
themes are: 1) lack of' process design and management, 2) varia-
bility of' the FWS personnel involvement, 3) variability in the nc-
gotiations process, and 4) time constraints:

" Lack of proccss design and management has resulted in con-
fusion over service personnel roles, goals and the process for
decision-making. In only two regional I l( 'ls, discussions
clarifying these expectations occurred in the initial phase of
the project and helped to facilitate an efficient, open and sal-
isf'yin, process.Y/

" Variability of* the role of FWS is often ill-defined, resulting
in eight out of twenty plans reporting that the lack of' clarity
of the FWS personnel's role and their "hands-off approach"
contributed to participants' frustration, delays and a per-
ceived lack of' accountability f'or decisions. 74 (Uomversely, in
the instances in which the FWS personnel fulfilled a leader-
ship role, the outcomes were perceived as positive and criti
cal to the success of' the plan.75

* Variability in the process of negotiation resulted in signili-
cant differences in the regional plans that had representative
parlicitatio. IDecision-making and negotiation problems
ocurred in plans where authority was unclear. Lack of clar-
ity as to authority and accountability of commiltccs led to
frustration, delays and the perception of disconnect between
groups and FWS personnel. 71'

Time delays in large representative plans stemmed from excs-
ivc bireaucralic review and approval proccsscs within the ser-

vice. 77 As a result, the t('l's with broad participation remained
mired in a structure that contributed significantly to the dissatis,

72, hM.
7;, N. ;11 171,
74. Id.

75. Id. ("In other cascs where role ;issultimpht s almm', lImrilcil;ins, cascs

pr op,'r ,sc(l i1)I(m S II lhly. ('lrk (' unty Il('P1' was unique in that am outside

idjliial;or w;i,, hired jaw the (o isi and this ws ic-d a rulatively planned and open

76. Id. at 172.
77. I. at 173.
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faction of participants. 7a Qualitative analysis of these studies in-
dicate that the benefit of broad public deliberation cannot be
achieved through traditional institutional models. Creating mod-
els of deliberative democracy that provide institutions of collabo-
rative problem solving and environments in which multi-
stakeholder deliberation is desired and encouraged are necessary
to enhance the outcomes of HCPs.

IV.
PUBLIC PARTICIPATION IN THE BALCONES

CANYONLANDS CONSERVATION PLAN:

A CASE STUDY

The lack of public deliberation and the lack of a legal frame-
work that Ruhl described have arguably contributed to the disap-
pointing results both for wildlife preservation and for enhancing
the democratic legitimacy of the Balcones Canyonlands Conser-
vation Plan.79 The public participation in the BCCP was legally
insufficient for three critical reasons: 1) the clear mandates and
legislative history of the ESA were not achieved by the process
employed in this MSCP model, 2) the public had no opportunity
to participate in the decision resulting in significant habitat deg-
radation of both the golden-cheeked warbler and the black-
capped vireo populations, and 3) the public had no opportunity
to participate in funding decisions for land acquisition and miti-
gation efforts as funding was not assured up front. Each will be
addressed separately.

First, the BCCP was not a "creative partnership" between all
stakeholders in initiating an ESA § 10 permit. Though provi-
sions were made to invite all stakeholders, private landowners
not directly affected by the development plan were only able to
participate in a limited fashion. This problem was further com-
pounded by group structures that were not set up for true delib-
erative processes. The BCCP (formerly, the Austin Regional
Habitat Conservation Plan) was initiated in 1988 as a means to
address the impact of rapid development on two bird species, the
golden cheeked warbler and the black-capped vireo, and six karst
invertebrates located in Austin and Travis County, Texas.80 The
development in the area contributed to a loss of habitat and sub-

78. Id.
79. Ruhl, supra note 31, at 1395.
80. Id. at 1415; cf Bidwell, supra note 14.
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sequent population declines in these species. The encroachment
of the development also fragmented the species' habitat.

In response to the concern about species decline, a fifteen-
member steering committee was formed to oversee the develop-
ment of a regional habitat conservation plan and to serve as the
decision-making body for the plan. The goal of the plan was to
establish a habitat preserve which would sustain viable popula-
tions of the bird species and karst species while allowing for
planned development. The steering committee consisted of
members of the City and County government, the Nature Con-
servancy, the Lower Colorado River Authority, The Texas Parks
and Wildlife Department, the Texas General Land Office, Texas
Department of Transportation, development interests and envi-
ronmental interests.81 A member of the FWS participated as an
ex officio member and did not have a major role in the planning
process.82 The group had equal representation from government,
environmental and development interests.8 3 Others were invited
to join the group at initial meetings. As a result,-early meetings
had over one hundred participants.8 4 Because of the misguided
attempt to assure broad participation, the size of the group was
unwieldy and ineffective. Furthermore, despite these attempts,
private landowners without a direct stake in the process felt un-
derrepresented even though they did make use of the public
comment period.8 5 The steering committee reconfigured the
structure of the groups in order to address the complex needs of
representation for such a large project. However, lack of clarity
over authority, lack of transparency and uncoordinated decen-
tralization resulted in a disjointed effort that impeded the effec-
tiveness of public participation. 86 The lack of true deliberation

81. Bidwell, supra note 14.
82. Id. at 1; see also Ruhl, supra note 31, at 1416 (1991) ("[it was apparent that

the Service would act principally as the final arbiter and, unfortunately, not as a
major planning force.").

83. Bidwell, supra note 14, at 1.
84. Id. at 2.
85. Id.
86. Id. The original steering committee, seeking to keep the decision-making

group from being too cumbersome, renamed itself the Executive Committee and
was the primary decision-making body for the process. A steering committee was
formed to address fund raising. A biological advisory team met in private. Id.; see
also Hood, supra note 11, at 14 ("These recommendations [of the BAT] were delib-
erately developed with no reference to the political or economic contexts."). In Au-
gust 1989, the Executive Committee banned interim development pending the final
HCP. Development projects already in the process of moving forward were halted.
This decision resulted in some participants, including large corporations, to drop out
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from all stakeholders, beyond those with a perceived direct role,
resulted in a plan that arguably did not, to the "maximum extent
practicable, minimize and mitigate the impacts of such takings.
The process employed by the BCCP was thus a violation of ESA
§ 10(2)(B)(ii), an outcome which could have been avoided.

Second, lack of public participation in the Biological Advisory
Team (BAT) study likely contributed to a plan which may in fact
"appreciably reduce the likelihood of survival and recovery of
endangered species in the wild." This would also constitute a vi-
olation of ESA § 10(2)(B)(iv). In April 1990, a Biological Advi-
sory Team was formed to assess the acreage that would be
required to sustain viable populations of the bird species. The
Biological Advisory Team intentionally worked in private so that
,politics and other interests would not influence their recommen-
dations." 87 The BAT determined that in order to sustain viable
populations of each species, there must be enough habitat to sup-
port 500-1000 breeding pairs of each. This would require 130,000
acres of preserved habitat out of the total 648,000 in Travis
County.88 Though, on its face, the closed door policy of the BAT
might seem to make sense, the lack of transparency and delibera-
tion resulted in recommendations to the Executive Committee
that were completely out of sync with any realistic land acquisi-
tion plans or funding capabilities.

In essence, despite good will attempts at obtaining broad-
based input for the plan, the structure and function of each group
hindered the development of a cohesive, coordinated product
that could be agreed upon up-front. Though members believed
that their comments or biological research would have an impact
on the final BCCP, the lack of clear role accountability, authority
and hierarchical decision making resulted in a final BCCP that
differed dramatically from BAT recommendations and the per-
ceived goals from all other constituents.8 9 The final draft BCCP,

of the process, reasoning that it was more cost effective to pursue land clearing and
risk enforcement while others submitted independent HCP's, assuming that the pro-
cess would not be encumbered by so many constituent groups. At a poorly attended
public meeting in Aug. 1990 the Executive Committee decided to discontinue the
public newsletter even though there was no consensus on the HCP, the draft EIS,
the Section 10 application or the habitat acquisition funding plan. Ruhl, supra note
31, at 1417-21.

87. Bidwell, supra note 14, at 2.
88. Hood, supra note 11, at 14; see also Taylor, supra note 15, at 598 ("[hlowever,

the draft BCCP departed from a number of the BAT's most fundamental
recommendations.").

89. Taylor, supra note 15, at 599.
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approved in 1996-eight years after it was initiated-was an ex-
treme compromise rather than a scientifically supported plan
that would assure conservation goals. 90 The plan proposes the
creation of a reserve of a minimum of 30,428 acres in seven pre-
serve units.91 The preserved area ignores the initial BAT recom-
mendations for preventing fragmentation of habitat or providing
adequate edges from development. 92 The plan also allows for
the taking of 55% of the black-capped vireo and 71% of the
golden cheeked warbler populations. 93 Rather than supporting
the BAT's recommendations for land acreage requirements, the
final plan relies on aggressive management techniques to con-
serve the bird species. 94 The impact of aggressive management
of species in lieu of the severely compromised plan for land ac-
quisition was not studied by the BAT and thus, the ultimate suc-
cess of the plan in preserving the bird species is not guaranteed. 95

The deliberative process that went into the BCCP contributed
to results that may not achieve conservation goals and has led to
a high level of frustration among stakeholders. 96 The lack of a
deliberative process in the BCCP mirrors the flawed process in
the recent San Diego MSCP, which resulted in an immediate en-

90. Hood, supra note 11, at 14.
91. See 60 Fed. Reg. 54701 (Oct. 25, 1995) (The permit to allow incidental taking

of Golden-Cheeked Warbler, Black-Capped Vireo, and Six Karst Invertebrates in-
cludes that the applicants will conserve a minimum of 30,428 acres, conduct biologi-
cal management of the conserved habitat and provide funds to implement the
habitat conservation plan.).

92. See U.S. FISH AND WILDLIFE SERVICE, HABITAT CONSERVAT ION PLAN AND

FINAL ENVIRONMENTAL IMPACT STATEMENT: BALCONES CANYONLANDS CONSER-

VATION PLAN (March 1996) 512 (on file with the Western New England College
School of Law). The edge effects of the plan are not as severe as those projected by
the BAT. This was based on the fact that there is no reliable information on the
edge effects on the warbler, so this calculation was not done. Since current informa-
tion is based on assumptions, the edge effects are being used as a general planning
tool rather than a specific design for the preserve. See also Hood, supra note 11, at
14.

93. Id. at 510. The plan does allow for fifty-five percent of the known black-
capped vireo population to be taken. The plan was based on acreage surrounding
known vireo sightings. These take areas contain one or two pairs existing in small
habitat units and are not the clusters of vireos that are considered important by the
plan. Id.

94. Id. at 20 (Table S-1: Summary of Impacts and Mitigation of Alternatives); see
also Hood, supra note 11, at 14.

95. Id. at 215 (The current consensus of wildlife agencies is that "the [p]roposed
action could threaten population viability of the golden-cheeked warbler.").

96. See generally supra note 92, 510-32. Public comments relating to impacts on
warblers, vireos and karst species showed frustration with the process and skepti-
cism about the mitigation measures, the scope of the preserve and the lack of assur-
ances on the impact to the species. Id.
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joinment of the city's incidental take permit for all pending and
future development projects that would result in the taking of
any of seven vernal pool species including fairy tail shrimp and
certain aquatic plants.97 Specifically, the San Diego MSCP in-
volves the creation of a 171,917 acre preserve as part of mitiga-
tion efforts for the destruction of sensitive species. 98 The
preserve would not be established by the MSCP but would re-
quire the on-going dedication of acreage over fifty years. As a
result, the FWS did not evaluate the impact of the conservation
plan based on factors such as the size, design or mitigation mea-
sures to the species outside this area. Instead, much like the pro-
posal in the BCCP, the San Diego MSCP proposes to evaluate
the impact of development in the future while locking in the miti-
gation measures now.99 This process conflicts with the creative
partnership approach envisioned by Congress that was based on
the San Bruno Mountain Mission Blue Butterfly Conservation
Plan. 100 The San Bruno Mountain HCP had specific biological
goals generated after two years of biological study of the pro-
posed development's impact on the Blue Butterfly and required
both on-going monitoring as well as requirements to change
courses should the species suffer more losses than anticipated. 10 1

The flawed processes of both the BCCP and the San Diego
MSCP support the assertion that the ESA, as currently struc-
tured, is not sufficiently prescriptive and suggests that achieving
deliberation in these complex arenas requires a reconceptualiza-
tion of the institutions of democracy.

Third, the lack of true public deliberation eroded trust in the
BCCP process, fueled a breakdown of communication and col-
laboration among groups and ultimately led to major parties
pulling out of the regional process in favor of pursuing single
habitat conservation plans on their own. 10 2 Ongoing public dis-
course in 1993 led Travis County residents to reject a $48 million
dollar bond proposal which would have paid for land acquisition

97. Southwest Center for Biological Diversity v. Bartel, No. 98-CV-2234-
B(JMA),2006 U.S. Dist. WL 3914425, at *1, *36 (S.D. Cal. Dec. 15, 2006).

98. Id. at *6-7.
99. Id. at *16-17, *22 ("The Court finds that the Assurances violate the ESA be-

cause they lock in ineffective, unstudied and inadequate mitigation for the vernal
pool species for fifty years."). Although the targeted boundaries of the Preserve
have been determined, FWS has not evaluated how the extent of the taking permit-
ted under the conservation plan will benefit the vernal pool species.

100. Id. at* 20.
101. Friends of Endangered Species v. Jantzen, 760 F.2d 976, 983 (9th Cir. 1985).
102. Ruhl, supra note 31, at 1419.
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for the preserve and represented the power and importance of
public participation. 103 The final BCCP still does not have the
requisite funding to reach the land acquisition goal of 30,428
acres. 11

4 To date, eighteen years after initiation and ten years
after plan approval, ninety-one percent of the 30,428 acres have
been preserved. 05 Inadequate funding also required that the
monitoring program be scaled back. Biologists track where birds
are located but do not track nesting success or adult and juvenile
movement.' 0 6 Despite hard work and notably good intentions,
inadequate public participation contributed directly to funding
inadequacies and thus, a violation of ESA § 10(2)(B)(iii) which
requires that the applicant will "ensure that adequate funding for
the plan will be provided." 107 The importance of ensuring ade-
quate funding was addressed recently in the San Diego MSCP.
In San Diego, the Court concluded that the FWS's issuance of
the incidental take permit was arbitrary because the city did not
identify dependable sources of funding but, rather, relied on fu-
ture actions such as a regional plan, a possible bond issue requir-
ing voter approval and raising the sales tax.108 Inadequate
funding in the BCCP and more recently in the San Diego MSCP
stands in stark contrast with other MSCPs that outline detailed
funding plans up front before the permit is issued, further sug-
gesting the importance of public participation and deliberation in
the plan's development and on-going management. 19

103. Bidwell, supra note 14, at 3.
104. Id. at 7.
105. BALCONES CANYONLANDS CONSERVATION PLAN, http://www.co.travis.tx.us/

tnr/bccp/faqs.asp#1.
106. Bidwell, supra note 14, at 25.
107. Southwest Ctr. for Biological Diversity v. Bartel, No. 98-CV-2234-B(JMA),

2006 U.S. Dist. WL 3914425, at *1. *30 (S.D. Cal. Dec. 15, 2006).
108. Id. at 31.
109. Nat'l Wildlife Fed'n v. Norton, 306 F. Supp. 2d 920, 921-23 (E.D. Cal. 2004).

The Metro Air Park MSCP, in Sacramento California, covers fourteen species and
requires the purchase and maintenance of 1208 acres of mitigation land. The mitiga-
tion measures are funded by fees paid by each developer at the price of $10,027 per
acre. Additionally, the plan allows for the raising of fees to adjust for any increased
costs of achieving the required mitigation plan or maintaining habitat. Enforcement
is covered by the right to place a lien on any parcel that refuses to pay and also
allows for adjustments to the plan if there are changed conditions which require
increased funding.
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V.
EMPOWERED PARTICIPATORY GOVERNANCE IN HCPS

CAN RESULT IN GOAL ATTAINMENT,

DEMOCRATIC LEGITIMACY AND

PROMOTE STEWARDSHIP

There is strong evidence that the current approach to preserv-
ing species in a complex and dynamic environment is not work-
ing. Despite the legal teeth of the ESA, in the twenty-five years
since it has been amended, the loss of habitat continues to occur
and many species have declined in numbers or become extinct. 10

Perversely, the framework of the law has resulted in a myopic
approach to species preservation that attempts to define, charac-
terize and prescribe static rules for a science that is dynamic and
not well understood. The science of ecosystem governance has
only recently been understood to be based on complex interde-
pendencies that cannot be understood in isolation but rather in
context with all other factors which impact the system. 1 ' Fur-
thermore, the structure and policies employed to conserve spe-
cies are based on an industrial paradigm that roots conservation
in a scientific model which is ill-suited to understand, much less
address, the holistic interconnectedness of species and habitat. It
is certain that the bounding of habitat in prescribed regions with-
out concomitant understanding of viability requirements or lack
of on-going adaptive management is no longer an adequate ap-
proach. 112 Given the recent proliferation of HCP applications, 13

it is imperative that formidable changes be made to the HCP pro-
cess based on current quantitative and qualitative data.

The results in the BCCP lend empirical support to studies that
show that public deliberation is crucial to the outcomes of HCPs.
The Empowered Participatory Governance (EPG) model pro-
vides a framework for enabling deliberative decision-making at

110. Hood, supra note 11, at 3.
111. Bradley C. Karkkainen, Collaborative Ecosystem Governance: Scale, Com-

plexity and Dynamism, 21 VA. ENVTL. L. J. 189, 193 (2002).
112. Id. at 191; see also Ruhl, supra note 31, at 1404 ("Efforts to mitigate the

adverse effects of each successive project can lead to a patchwork approach rather
than the necessary comprehensive ecosystem management strategy, which is unsatis-
factory to environment activists seeking a more holistic, biologically significant
approach.").

113. Rahn et. al., supra note 2, at 613 ("By 2005, 450 HCPs covering 40 million
acres had been approved."); see Craig W. Thomas, Habitat Conservation Planning,
in, DEEPENING DEMOCRACY, INSTITUTIONAL INNOVATIONS IN EMPOWERED PAR-

TICIPATORY GOVERNANCE, 144, 148 (Archon Fung & Erik Olin Wright eds., 2003)
(stating that by April 2002, 379 HCPs had been approved).
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the local level. 114 Empowered participatory governance and the
constructs of democratic experimentalism can augment the lack
of prescription in the statutory text by providing the architecture
to frame and carry out the HCP process in a more deliberative
and efficient manner.

Empowered Participatory Governance as described by Fung
and Wright, requires three institutional design features: 1) the
devolution of public decision authority to empowered local units,
2) creation of formal linkages of responsibility, resource distribu-
tion, and communication that connect these units to each other
and to super-ordinate, centralized authorities, and 3) generation
of new state institutions to support these decentralized problem-
solving efforts.' 15

The first design feature, devolution to local units of power, is a
radical shift from the current ideology of democratic government
and goes far beyond seeking public comment from citizens.
Rather, in the context of habitat conservation plans, local stake-
holders would be convened and charged with producing a
"highly tailored habitat management plan that advances both de-
velopment and species protection." 116 Applying this model, the
BCCP might have developed decision-making groups consisting
of a mixed set of stakeholders charged with certain goals such as
species preservation or funding.' 17 This would have contributed
to all members sharing information, learning from others' per-
spectives and working collaboratively to achieve goals rather
than making compromises. Groups (councils) should be prod-
uct-oriented rather than functionally grouped and include a di-
verse range of representative stakeholders accountable to each
other and their stakeholders for certain defined portions of the
plan.

Addressing the practical difficulties that have plagued a delib-
erative polyarchy model requires a restructuring of current insti-

114. FUNG & WRIGHT, supra note 16.

H15. Id. at 16 (emphasis added).

116. Id. at 21.

117. See Hood, supra note 11, at 54 ("Balance representation on steering commit-
tees. These groups should equitably represent conservationists and others interested

in the affected public resources. and conservationists on those committees should
represent views of the broader conservation community'."); see also Karkkainen,

supra note I11, at 224 (arguing that mixed groups that are best poised to take full

advantage of the informational benefits of collaboration and to avoid pitfalls of rely-
ing on an excessively narrow information base are ideal).
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tutions.118 Councils would require that membership is not
voluntary but by appointment, that the role of each member is
similar to that of a board member, that the council's work is on-
going and that the decision-making process will be more consen-
sus based and adaptive rather than by simple majority vote.119

These councils would not rely on merely "steering by higher
levels of government," 1 21 but should be chaired by a member of
the action agency who is specially trained in concepts of trans-
formational leadership, 121 facilitation, and consensus building.

The second design feature, centralized supervision and coordi-
nation, requires amending the top down hierarchical model of
decision-making replete with veto power while maintaining an
efficient system for coordination and flow of information across
decision-making groups horizontally and vertically to the coordi-
nating group or council. The goal of the supervisory group, or
preferably the coordinating council, is not to review and approve
or dismiss group decisions post-facto but rather to reinforce the
quality of local decision-making by assuring and facilitating a
more consensus based decision for the good of the whole.
Rather than facilitating a win-lose proposition, the coordinating
council will assure that information from groups gets shared hori-
zontally, thus avoiding duplication and surprises. 122 Clearly, one
of the major problems with the BCCP stemmed from a lack of
this second design feature. Although groups were convened to
address issues and afforded participation, their work was viewed
as advisory in nature and subject to approval, veto or change by
the Executive Committee. This process is so rooted in our un-
derstanding of democracy that it hindered participants from
questioning its effectiveness. For example, the Biological Advi-
sory Team consisted of a group of experts charged with formulat-
ing recommendations for the scope of habitat that would best
meet the preservation goals for the golden-cheeked warbler and
the black-capped vireo.

Despite lengthy research, the recommendations were not
adopted. This was due to insufficient funding and the fact that
the scope of habitat required was large and would cover land that

118. Freeman & Farber, supra note 21, at 834.
119. Sheila Foster, Environmental Justice in an Era of Devolved Collaboration, 26

HARV. ENVTL. L. REV. 459, 477-80 (2002).
120. Freeman & Farber, supra note 21, at 834.
121. Bass, supra note 17, at 130.
122. FUNG & WRIGHT, supra note 16, at 21.
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was already in the queue for development. The end result was a
serious impediment to the success of the BCCP and arguably, the
preservation of the two endangered bird species. Instead, the
process employed in the BCCP fueled frustration, wasted efforts
and failed to foster a common sense of ownership for the plan's
outcomes. Applying the second design feature of the EPG
model, the BAT could have been set up as a decision-making
group that included scientists and members of the community
working collaboratively, rather than a group of scientists who
served solely as an advisory group. By empowering this group up
front and providing clear information as to what was possible,
they could have discussed the habitat needs in context with fund-
ing and land constraints and likely developed a plan that pro-
tected species, assured a funding plan and garnered a broader
base of support. The coordinating council in this reconceptual-
ized model should consist of a chairperson and each chair from
the other established decision-making councils. By having each
trained chairperson of other councils also be members of the co-
ordinating council, they would be required to represent their in-
dividual council's work, assure coordination of the plan across
agencies, councils, and all stakeholders, while limiting redundan-
cies and promoting transparency. The role of the coordinating
council is to assure that the development, implementation, evalu-
ation and adaptation of the plan are shared across constituent
groups efficiently with open dialogue rather than serving in a su-
pervisory or final decision-making capacity.

The third design feature, generation of new state institutions,
seeks to transform "mechanisms of state power into permanently
mobilized deliberative democratic grassroots forums."' 123 This
design feature goes beyond participation from interested parties
and inviting volunteers to truly engaging citizens as "consumers
of public goods, in the direct determination of what those goods
are and how they should best be provided."' 124 Clearly, this is a
significant departure from our notion of attending a public meet-
ing because the matter concerns or angers us. Rather, this design
feature requires local actors to be engaged in a deliberative dem-
ocratic process that affects citizens individually and as a commu-
nity. The result is a process which is dependent upon the energy,
varied expertise and commitment of local citizens to assure that
common goals are achieved.

123. Id. at 22.
124. Id.
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This design feature will require fundamental changes in the
role of individual actors and agencies to change the common
group dynamic of politicking and negotiating a win-lose proposi-
tion to one of shared purpose and ownership." The role of the
councils will not be to usurp that of federal and state agencies but
rather to work collaboratively and in tandem with them. 2 , Ap-
plying this to the BCCP might have facilitated a structure where
mixed groups would have had a sense of mission and purpose in
achieving goals rather than simply having forums for voicing con-
cerns. Engagement in this manner requires enabling conditions
of leadership and facilitation that have not been typically em-
ployed in regional HCPs127 or widely incorporated into a theory
of deliberative democracy. Leadership in councils and among
agencies will be required to depart from the top-down, com-
mand-control style and foster consensus and ownership without
raising new disparities. 28 This level of deliberative decision-
making more closely resembles the creative partnerships that
were intended to be the hope of HCPs.

These three design features of Empowered Participatory Gov-
ernance will not be successfully institutionalized without signifi-
cant leadership. Specifically, transformational leadership is the
critical ink which heretofore, has not been incorporated into the
reconceptualized model for HCPs, and is vitally important in re-
gional multispecies HCPs (like BCCP). Transformational leader-
ship,12 as articulated by Bass, is defined as leadership which

125. Karkkainen, supra note 111, at 225- see also FUNG & WX RIGHT, supra note 16,
at 22.

126. Freeman & Farber. supra note 21, at 835; see Foster, supra note 109, at 479:
see also Dan Tarlock. Slouching Ton,ard Eden: The Eco-Pragmatic Challenges of
Ecosystem Revival, 87 MINN. L. REV. 1173, 1207 ("Because [ecosystem] revival will
never be an exclusively federal or state responsibility, agency efforts must be better
integrated with stakeholder participation.").

127 FUNG & WRIGHT. supra note 16, at 23: see also Karkkainen, supra note 111,
at 24-2. This requires "aligning a set of diverse institutions and individuals with va-
ried missions, interests, and operational constraints into a pattern of cooperative or
collaborative behavior that allows them jointly to define and take steps to achieve a
common objective that would be beyond the reach of any of them operating individ-
ually." Id.

128. Foster, supra note 119, at 495-96 ("Any decision-making process that hopes
to improve participation must pay sufficient attention to the political economy and
resulting social relations of constituencies in a participatory process.").

129. BERNARD I. BASS & RoNA E. RIGGIo, TRANSFORMATIONAL LEADER-

SHIP (2d ed. 2006). Transformational leaders do more with colleagues and follow~ers
than set up exchanges or agreements. They achieve superior results by employing
one or more of the four core components of transformational leadership. which in-
clude charisma, idealized influence, inspirational motivation and indi\ idualized con-
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stimulates and inspires followers to both achieve extraordinary
outcomes, and, in the process, develop their own leadership ca-
pacity. Transformational leaders help to align the objectives and
goals of the individual followers, the leader, the group and the
larger organization.130 The importance of transformational lead-
ership cannot be understated in the context of large MSCPs. It is
crucial to both a successful deliberative process and to actualizing
the reconceptualized model for HCPs.13t Transformational lead-
ers, unlike transcendental leaders, "motivate followers to work
for transcendental goals that go beyond immediate self inter-
ests." 132 Followers and other constituencies are motivated to do
more than originally expected as they strive together for higher
order outcomes. 133

The universality of transformational leadership is well docu-
mented across countries, organizations, and teams.134 Most nota-
bly for HCPs, team members can learn how to make the team
itself more transformational. 135 The significance of motivating
cooperation among diverse constituents is particularly important
in the context of HCPs where the utilitarian desire to develop
privately owned land and the goal of protecting endangered spe-
cies collide.1 36 Despite the force of the "regulatory hammer of
the ESA" and the advantages of working collaboratively with
ecological experts in order to develop a habitat conservation
plan, cooperation was most often achieved where leadership sup-
ported collaboration and consensus building, facilitated interper-
sonal trusting relationships, and eliminated hierarchical decisions
by driving decision-making authority down to staff and line man-

sideration. Each of these individual components, along with the full range of
transformational leadership, haNc been extensively researched, utilizing the Mul-
tifactor Leadership Questionnaire (NILO) across all types of organizations, the mili-
tary, teams and in a variety of international settings over the past twenty-five years.
Id.

130. Id. at 3.
131. See CRAIG W. THOMAS, BuRt AUC'RATIC LANDSCAPES, INTERAOENC\ COOP-

ERATION AND THE PRESERVA MON OF BIODIVERSITY, 4Q-50 (2003). The case studies
show that leadership was crucial for line managers to form position-based communi-
ties and facilitate interagency cooperation on the issue of biodiversitv. Id.

132. Bass, supra note 17, at 133.
133. Id. at 133.
134. BASS & RIGlo, supra note 129, at 16.
135. Bass, supra note 17, at 132; sce also BASS & RiocIo, supra note 129, at 218

("Research on team leadership suggests that teams can be more effective if mem-
bers have a shared mental model of the team's appropriate processes, goals, and
expectations.").

136. THOM'.AS, supra note 131, at 199.
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agers at the local level.1 37 Unfortunately, the lack of transforma-
tional leadership as a critical element of the HCP process has
resulted in haphazard approaches and inconsistent results.

The work required to accomplish this paradigm and structural
shift is daunting and to some, undoubtedly impossible. This is
not surprising given society's comfort with the nature and order
of hierarchical, top-down institutions and decision-making.
However, the legal mandates of Congress and the ESA show that
Congress views the "value of endangered species as incalcula-
ble." 138 The legal mandate to transform the processes for true
deliberative democracy at the local level as a means to achieve
this mission requires a rethinking of the institutional structures
and procedures required to enable a more deliberatively demo-
cratic and holistic process. The theoretical and empirical under-
pinnings of empowered participatory governance, coupled with
transformational leadership suggest that this may be the means
to protect endangered species, enhance democratic legitimacy,
and promote stewardship as common rather than mutually exclu-
sive goals.

The conceptual model described herein could serve effectively
to balance the goals of private landowners and conservation in
HCP's. Scholarly debate reveals opposing viewpoints on the
need to amend the ESA in order to accomplish these changes. 139

Barring the very unlikely event of that happening with a Con-
gress and President of different parties, revision of the HCP
handbook is a valuable and imperative first step.

VI.
CONCLUSION: RECOMMENDATIONS FOR REVISING

THE HCP HANDBOOK

Building upon the constructs of Empowered Participatory
Governance and democratic experimentalism, the process for re-

137. Id. at 270-76.
138. Tennessee Valley Auth. v. Hill, 437 U.S. 153, 186 (1978).
139. Doremus, supra note 54, at 450 ([These] "steps could certainly be imple-

mented under the current legislative scheme, and probably could be forced on the
agencies by reviewing courts."): see also Ruhl, supra note 22, at 57 (2005) ("It will be
essential, therefore, for advocates of adaptive management to move beyond defining
the need for and basic approach of adaptive management and begin working directly
and aggressively with the institutional design questions."). For a divergent perspec-
tive, see Tarlock, supra note 125, at 1207 ("Eventually the nation's environmental
laws will have to be revised to reflect the experience of the last thirty years. We
need new statutory foundations for ecosystem revival.").
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vising the HCP Handbook should be deliberative, involving di-
verse stakeholders rather than the usual approach in which the
FWS would be responsible for any revisions. A multidisciplinary
group representing agencies (FWS and others), citizens, environ-
mental groups, scholars, scientists and industry could be con-
vened to accomplish this work. The revision team should be
facilitated by a leader, trained in transformational leadership in
order to promote consensus building and facilitate higher order
goals. Revisions should include the elements of the empowered
participatory governance and the reconceptualized model of
HCP's which require: 1) structures that allow for collaborative
problem solving, 2) increased stakeholder participation and in-
teragency coordination, 3) adaptive management, and 4) trans-
formational leadership; along with specific text that outlines the
components of public deliberation, the schematic structure of the
councils, the role of council members, the decision-making au-
thority of the councils, process for appointment to the councils
and the training that will be required for leaders of these groups.
For example, Chapter 1 of the HCP Handbook, which provides
the purpose of the HCP process and its goals, states that a goal of
the HCP is to "establish clear standards that ensure consistent
implementation of the section 10 program nationwide." 1 40 This
goal could be supplemented by expanding on the importance of
public deliberation as a means of facilitating the success of the
HCP and include the elements of empowered participatory gov-
ernance as the means to achieve public deliberation consist-
ently. 141 Section 5 of Chapter 1 outlines the guiding principles of
the HCP process, including the role of the FWS role in facilitat-
ing partnerships. This should be enhanced by describing in more
detail the value and methodology for creating these long term
partnerships and raising both awareness and expectations that
the role of stakeholders will go beyond providing one-time
commentary.

Chapter 2 of the HCP handbook provides an overview of the
roles and responsibilities of FWS personnel in the HCP process.
The focus of chapter 2 should expand beyond a checklist of steps

140. U.S. FISH AND WILDLIFE SERVICE, supra note 38, ch. 1, at 1.
141. This rules out the kind of shallow improvements to the Handbook the Ser-

vice appended in 2000 in its so called "Five Point Policy." See U.S. Fish and Wildlife
Service, Notice of Availability of a Final Addendum to the Handbook for Habitat
Conservation Planning and Incidental Take Permitting Process, 65 Fed. Reg. 35242,
35256 (2000) (extending the minimum comment period to 60 days).
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to successful submission of the permit application to a broader
explanation of the leadership role that the FWS will play in as-
suring public deliberation throughout the process. By expanding
and clarifying the role of FWS personnel, the frustration caused
by FWS role variability and the lack of management could be
alleviated. 142

Chapter 3 outlines pre-application coordination and develop-
ment. Chapter 3 currently includes, for the first time, the impor-
tance of leadership provided by the FWS personnel and the
concept of steering committees. This chapter would be suitable
for expanding on these concepts to include the structures of the
councils (including the coordinating council), the importance of
transformational leadership by all chairpersons of these councils,
the decision-making authority of these groups and the benefits of
true public deliberation in these forums. Establishing the expec-
tation that the coordinating council will be truly cross-cutting in
jurisdiction and capacity is fundamental. In doing so, this part of
the Handbook could facilitate the implementation of empowered
participatory governance by providing the guide for its achieve-
ment rather than merely ascribing to the importance of
leadership.

The HCP handbook, though only a procedural guide for
agency personnel as opposed to a statute, is an important part of
the regulatory process with significant influence on the permit-
ting process. It could be used to facilitate the changes needed to
achieve true public deliberation in HCPs. 143 The revision process
itself could facilitate a broader dialogue on the reconceptualized
model of HCPs and begin to build national consensus on imple-
mentation of the HCP process going forward. Dissemination and
training on the improved handbook to all HCP groups going for-
ward could enable a more deliberative approach to plan imple-
mentation. Qualitative and quantitative monitoring of the roll-
out of this model while utilizing the improved handbook could
assist with addressing the fact that a normative framework for
HCPs has been under-theorized. 144 The fundamental changes to
institutional structures and processes required to enable public
deliberation are daunting. However, the value of public partici-

142. Ostermeier et al., supra note 68, at 171.
143. Cf GE v. EPA, 290 F.3d 377, 380-82 (2002). The EPA's Guidance Document

should have been subjected to rulemaking because it binds both applicants and the
agency, and is treated by the agency as "controlling in the field." Id.

144. Freeman & Farber, supra note 21, at 802.
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pation and true deliberation in HCPs has been widely acknowl-
edged. The steps to accomplish this, described above, can begin
to move closer to an HCP model which enhances democratic le-
gitimacy, protects species and promotes stewardship among
stakeholders.






