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ARTICLES
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The Legal Regimenting of Tribal Wealth:
How Federal Courts and Agencies Seek
to Normalize Tribal Governmental
Revenue and Capital

David Kamper and Katherine A. Spilde

H istorian Alexandra Harmon, who has provided the most comprehensive chronicle
of American Indians’ various individual and collective wealth accumulations and
mainstream Americans’ responses to them, notes an epistemic shift in the way that
tribal gaming frames the American mainstream conversations about Native wealth.!
Undoubtedly, this shift in part reflects the rapid spread of tribal governmental gaming
across Indian country and American culture’s conflicted views on whether governments
should promote legal gambling as a way to raise revenue, as in the case of state-run
lotteries. Noting, however, that the financial success of a few tribal governments
with gaming is recent, Harmon points out that historically, whenever tribes appear
to have achieved “economic mainstream status” by methods other than gaming, these
other financial successes have also provoked questions about American Indian racial
identity and tribal sovereignty. These questions from non-Native Americans center on
whether wealth somehow transforms Indians.2 Money, in these cases, is considered an
assimilating force that makes individual Indians “more white” and normalizes tribal
communities to such an extent that they no longer ought to demand the political
rights of sovereignty. This settler-colonial attitude toward Indians and money can
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be seen in some of the eatliest contact with indigenous people, yet the issue of tribal
government gaming seems to intensify such feelings. As Harmon declares, “never
had so many Americans engaged for so long in public debate about enterprising and
affluent Indians.”

In addition to the unprecedented longevity of fiscal success of tribal governmental
gaming, tribal nation-building activities have helped many tribal communities flourish
in unprecedented ways that have led to increased interdependence between tribal
and nontribal communities.* Tribal governments, both on their own initiative and
in compliance with federal law, have directed gaming revenues toward vast civic and
social services for tribal communities. These investments range from basic needs such
as houses with plumbing or kitchens (long ago promised by the federal government
through treaty obligations) to precious resources for cultural and linguistic mainte-
nance and promotion.’ Along with the improved economic and social status resulting
from these nation-building activities, tribal governmental gaming has put tribes in
power-brokering positions that differ significantly from those that Harmon chronicles.
Some scholars and tribal leaders assert that this rise in political and economic status
has prompted renewed attacks on tribal sovereignty that use these new markers of
Indian wealth to imply notions of assimilation to American mainstream economy and
political life.6

Most disturbing from the prospective of this article is that these attacks have gone
beyond the popular media and political propaganda to become institutionalized by
the US legal system. In the past, inaccurate images of Indians as obstacles to progress
have been used to justify federal policies of removal and dispossession. Now, the “rich
Indian” image appears in the form of judicial rulings, legislative mandates, bureaucratic
policy interpretations, and public media that systematically chip away at tribal self-
determination by appealing to non-Indian emotions about wealth and fairness that
have little to do with any reality in Indian country.

Media attention and public fascination with the idea of individual American
Indian wealth should not be surprising, since the media both guides and reflects what
the general public finds noteworthy. However, that the spurious “novelty” of Native
affluence is treated as newsworthy is an exception that proves the general rule. Philip
J. Deloria’s work underscores that marking a “non-poor” Native person as noteworthy
further reinforces the idea that “real” Indians are expected to be poor. As Deloria might
put it, wealthy Indians are considered an “anomaly” of mainstream “expectations” of
Indianness—expectations that inherently link Native people to poverty, backwardness,
and pre-capitalist societies.” More importantly, media reports and casual conversations
inevitably lead to the more dangerous and subtle corollary that if a Native person is
no longer “poor,” then he or she is no longer an “authentic” American Indian.8 Indeed,
this line of thinking extends an existing and complicated set of historical, cultural,
and political discourses about American Indian identity. Spilde has aptly labeled this
“rich Indian racism” and warned of the way that it leads to aggressive efforts aimed
at curtailing indigenous political rights.” And while media commentary and casual
conversation do have social and cultural power to affect political change, they do not
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have neatly the direct effect on tribal self-determination that the US court system and
federal policymakers do.

This article highlights what happens when US courts and administrative bodies,
rather than the court of public opinion, become the battleground for the relationship
between tribal rights, tribal identity, and tribal revenue. In particular, we explore what
happens when judges and administrators begin to apply rich-Indian logic to real-
world problems and presume that the so-called “new wealth” of a few contemporary
tribal governments and their market capital integration is accompanied by loss of
“Indianness,” and with this supposed loss, inherent rights of tribal sovereignty are
attenuated. We first examine two court cases in which judges reframe tribal gaming
revenues as “surplus” in attempts to determine how economic status achieved from
gaming has transformed the political status of Native nations. At stake in both
instances is the extent to which the federal magistrates act as an agent of US settler
colonialism that, as Mark Rifkin points out, seeks to assimilate indigenous communi-
ties into a normalized, imperial nation-state.l? By incorporating tribal governments
into the nation-state model through a focus on revenue, these judges seek to avoid
the fracturing threat posed by alternative political spaces: in these cases, the viable
tribal nations that are within the nation-state. In varying degrees, implicitly or explic-
itly, each instance uses a strain of rich-Indian logic to argue for normalizing tribal
economic activity, and therefore also to justify undercutting tribal sovereignty in
general in order to assimilate indigenous political spaces into the jurisdiction of the
US nation-state.

The second part of this article is more speculative and examines federal admin-
istrative rulings that control policy that affects tribal governments. Here we look
specifically at the obstacles for tribal governments who seek to issue tax-exempt bonds
in order to raise revenue for capital improvement on their reservations. Like the court
decision making examined in part one, the bureaucratic policymaking explored in
part two treats Native enterprises as mainstream businesses, rather than essential
governmental activities of sovereign tribal nations. In this process, federal policymakers
also rely on a rich-Indian logic. That is, they are unwilling to allow for an alternative
space or more complicated understanding of the way that tribal governmental enti-
ties can engage in market economies and maintain a sovereign status without being
absorbed into normative schemas. Rather, federal decision makers seek to conform
tribal enterprises to uniform, settler-state administrative bureaucracies that, rather
than apply a political, jurisdictional model, delimit tribal sovereignty on the basis of
revenue. What these examples have in common is their increasing emphasis on tribal
economics as a primary indicator of Native national identity, a framing that undercuts
tribal nationhood status in favor of outdated notions of “authenticity” based on a rich/
poor dichotomy.

The court cases that we discuss in part one come from two levels of the federal
judicial systems. We focus on a 2007 case known as San Manuel v. NLRB, which
came before the DC Circuit Court as an appeal of a National Labor Relations Board
(NLRB) judicial panel ruling from 2004, San Manuel Indian Bingo and Casino, 341
NLRB 1055. In this NLRB case, a Southern California tribe sought to maintain its
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right to regulate labor relations with unions seeking to represent employees of tribally
owned enterprises. Critically, in these two cases the judges reversed nearly thirty-five
years of precedent by extending the National Labor Relations Act (NLRA) to the
activities of tribal enterprises operated on the tribe’s reservation. The NLRA is silent
on its application to tribal governments but clear that state governments were exempt.
The judges argued, however, that the act ought to generally apply to all US companies
regardless of political geography and therefore tribal government-owned companies,
like tribal casinos, were no exception.!! It is significant that, rather than treat the
tribal-government-owned casino business on the reservation as “state-owned,” the
courts premises for treating the tribally owned business like “any other company” were
the casino’s revenues and the nontribal identity of a majority of its workers.

In the second part of this article we move beyond the courtroom and examine
federal bureaucratic bodies that make administrative decisions affecting the economic
and political self-determination of tribes. Tribal efforts to nation-build often include
efforts to reacquire their land base through real estate transactions and, like other
governments, tribes prefer to access revenue by offering tax-exempt bonds. However,
the administrative rulings of federal executive bodies such as the Internal Revenue
Service have consistently blocked this strategy. We argue that these administrative
decisions follow a settler-state pattern of forcing tribal governments to assimilate to a
US nation-state model of political economy—rather than recognizing the exception in
which a “corporate-appearing” enterprise like tribal governmental gaming really oper-
ates much more as a nationalized industry.

Linking these examples together is the presumption that the states of “Indianness”
and “wealth” are mutually exclusive. Judicial and governmental bureaucratic systems
have long been a tool of settler colonialism to deprive indigenous people of land and
self-determination rights. The balance of this article discusses the way the explicit and
implicit marshaling of rich-Indian logic threatens to be the most damning construc-
tion of Indianness and a threat to the meaningful expression and mobilization of
tribal sovereignty.

THE RISE OF RICH INDIAN RACISM

Both Harmon and Page Raibmon have cogently illustrated that throughout the history
of settler colonialism in North America, Euro-Americans have long been unable to
reconcile Indianness with wealth accumulation.’2 Harmon traces this line of thinking
back to at least the early colonial period. What has been constant in various periods
is that once American Indian individuals gained wealth, non-Native Americans and
governmental officials created an opportunity to question their Indian identity and
need for governmental support.’? A “rich Indian” was a questionable Indian, or at
the very least an “assimilable” Indian, in large part because Indian identity was, and
in many instances still is, understood along a continuum from primitive to modern
or uncivilized to civilized: whites occupy the pinnacle of modernity and civilization,
while Indians represent the premodern, uncivilized past.’* When this primitive-versus-
modern dialectic is asserted in terms of economic complexity, American Indians are
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thought to be stuck in a hunter-gatherer stage, incapable of participating in market-
economy capitalism.!5 This economic understanding of Indianness portrays them as
primitive savages or, at least, as the “white man’s other."16

In various forms, two conceptualizations of prototypical Indianness—the “noble”
and the “barbaric” savage—predominated art, literature, cinema, popular culture, and
even public policy from the earliest contact through most of the twentieth century.
However, since the rise of tribal governmental gaming, there has been a subtle shift
in the discourse of Indianness, and arguably the barbaric and noble savages are being
replaced by a contemporary racist stereotype, that of the rich (casino) Indian. Whereas
in the past non-Native Americans would not connect indigeneity with wealth at all—
despite the existence of economically prosperous Indians—the more recent popular
trope of the rich Indian has become a strategic public policy tool to undermine tribal
sovereign rights by deploying old images as accurate portrayals of contemporary
Indianness.l? This trope still expresses the same racist and anti-tribal-sovereignty
sentiments that Harmon notes have always been a part of non-Indians” understanding
of the relationship between indigeneity and wealth accumulation.!8

For Indians and non-Indians alike, tribal government engagement with the broader
US market economy through gaming has generated intense debate about Native
peoples’ relationship to capitalism. Much of this debate is concerned with patterns of
distribution and consumption that might arise from American Indians’ accumulation
of wealth. Some indigenous and scholarly attention to these questions of distribu-
tion and consumption has advanced the idea that there might be a uniquely tribal
form of capitalism that emphasizes communal and cultural accumulative goals, not
individual ones.! Indeed, the Indian Gaming Regulatory Act (IGRA) requires that
100 percent of net gaming revenue be invested in tribal-government prerogatives
rather than building individual wealth.20 This focus on community investment reflects
the federal goals of IGRA: to stimulate tribal economic development as a means to
support the strengthening of tribal governments and tribal self-sufficiency. Yet in spite
of tribal governments’ communal investments, the two concerns embedded in rich
Indian racism are tribal communal wealth distribution, and individual tribal member
consumption; that is, many non-Indians continue to focus on how gaming money has
been distributed throughout Native communities and the larger non-Indian communi-
ties that surround them, in addition to how tribal governments and individual tribal
members spend their money on consumables.

In regard to distribution, critics of tribal governmental gaming communities either
question whether gaming’s financial success is being shared equally throughout Native
communities, or if it is creating economic stratification on reservations.?! Often they
also question whether tribal gaming enterprises should be “sharing the wealth” with
non-Indian communities, primarily in the form of state taxes.?? As for consumption,
non-Native media has paid a great deal of attention to the luxury items that indi-
vidual Indians have purchased with gaming revenues, such as cars and large houses,
frequently insinuating that there is a certain amount of extravagance or frivolity in
these purchases.?
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In focusing on the consumption patterns of individual Indians who benefit from
gaming, pop-culture media and news sources often imply that they are “reckless.” For
example, anthropologist Jessica Cattelino found that many news outlets featuring
stories on the success of Florida Seminole high-stakes bingo mentioned the luxury
automobiles Seminole tribal members began to drive once tribal gaming was well
established in the community.2* That stories about tribal economic success emphasize
“fancy cars” reveals non-Indians’ assumptions that Indianness conventionally equals
poverty—otherwise, the make and model of the cars would not be newsworthy—as
well as that individual accumulation is the most obvious and relevant outcome of tribal
gaming. Alternatively, Cattelino noted that rather than being concerned about the
consumption patterns of themselves and their peers, the Seminole people with whom
she works emphasize how the money their casino creates is an opportunity to increase
the wealth of their community as a whole by eradicating poverty and funding more
social services, infrastructure, and cultural heritage activities.2s

The public and media focus on individual accumulation and consumption implies
that tribal members and communities do not know how to handle resources properly
and as a result, these resources pose significant threats to tribal sovereignty. During
California’s 1998 referendum on tribal gaming compacts, for example, individual
accumulation and consumption provided the main narrative for attacks on Native
nations’ right to gaming. Opponents of tribal gaming zeroed in on perceived individual
accumulation from gaming, not its collective communal effects. One well-known
political ad airing regularly on television across California showed aerial photographs
of several large houses on the San Manuel Reservation while the voiceover cited these
“mansions” as proof that tribal gaming was helping a few elite individuals and not the
whole community. The voiceover stated:

These are the Mansions of San Manuel, a tribe with 25 reservation members and
a lucrative casino. They're spending over a million dollars each to pass Prop. 5 to
guarantee a special deal that makes them even more money. . .. They'll pay no tax
on casino profits. No property tax on their mansions. And the poor Indians? 85%
of California’s Native Americans get nothing. Five makes a few rich casino owners

even richer (No on 5 website, 2013).26

This ad clearly emphasizes a notion of the “unbridled wealth” of a few elite San Manuel
tribal members who are then distinguished from the majority, whom the ad codes as
the “authentic” poor Indians. Moreover, this ad suggests that Proposition 5 is odious
because it clears the way for these “elites” to become even wealthier. Ads such as this one
not only significantly obscure tribal gaming’s collective benefits for tribal communities,
but also suggest that it is unfair to allow a system in which some individuals become
wealthy at the expense of all Californians. This ad is most effective in combining
two elements of the rich-Indian discourse: its fascination with Native consumption
patterns and its logic that tribal government gaming revenues are unequally distributed
between the so-called “real” Indians and the “rich” ones.
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RicH INDIAN RACISM AND FINANCIAL DISTRIBUTION

Political attacks on tribal governmental gaming such as the “Mansions of San Manuel”
commercial use rich-Indian imagery to suggest that tribal gaming leads to an unequal
distribution of wealth, both in and out of Native communities, Dating from the earliest
major success of large-scale tribal casinos, non-Indians have frequently questioned how
evenly tribal gaming’s financial success is being spread throughout Native communities.
Much of this criticism has come in the form of sensationalist journalism that suggests
tribal members are being taken advantage of by non-Indian casino corporations; that
individual tribal leaders do not share revenues equally with their community; or that
some communities involved in gaming have spurious claims of indigenous identity and
therefore of tribal sovereignty.?” All of these criticisms of tribal gaming fundamentally
rely on rich-Indian “logic.” At the heart of this rhetoric are notions that Indianness
is antithetical to economic success; it therefore follows that tribal members can be
easily duped by outside members, or that engaging in a market economy necessitates a
certain loss or erasure of Indianness.

This focus on the unequal distribution of gaming revenues across Indian country
does not merely undercut the tribal innovation that tribal government gaming repre-
sents. It also confuses the tribal government gaming industry with a federal program
intended to benefit tribes equally across Indian country. Instead, tribal governments
are putting their civil regulatory authority to use in an industry (gaming) that would
produce meaningful returns. Almost a decade after tribes began to enjoy financial
success, IGRA created a regulatory structure for tribal gaming that requires a tribal
government to use revenues for the general welfare of its citizens, but this federal law
neither intends nor expects tribal governments to benefit equally. To deploy the idea
that the goal of tribal government gaming is to create “equality” across Indian country
simultaneously masks the tribes’ role in creating the industry in order to survive
federal cuts and shifts the blame for poor Indians from federal government failures to
so-called rich Indians.

RICH-INDIAN DISCOURSE AND SETTLER COLONIALISM

Patrick Wolfe argues that settler colonialism’s agenda critically distinguishes it from
other kinds of colonialism. Settler “colonizers come to stay, expropriating the native
owners of the soil . . . [and] introduce a zero-sum contest over land on which conflicting
modes of production could not ultimately coexist.” Wolfe argues this zero-sum contest
requires the settler states to institutionalize what he calls a “logic of elimination,” under
which the colonizers feel a need to overwrite Native occupancy of the land in order
to justify dispossession and to rationalize the ever-looming guilt that the remaining
indigenous populations represent to purportedly democratic nation-states. This logic
of elimination usually manifests itself in terms of various strategies to assimilate
indigenous peoples and remove them from the land based on accusations that they use
land improperly.2® Speaking specifically of the United States, Mark Rifkin asserts that
imperialism is such a deep-seated part of US nationalism that it almost unconsciously
sits within policymakers and federal judges to the extent that “continued enforcement
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of the policy of expropriating native lands has become too much of a sedimented
expectation’ for it to be reversed.”?® In this vein, we argue that settler colonialism’s logic
of extermination currently takes forms that are subtler than those from half a century
ago.?0 Rather than taking the shape of federal policy pronouncements of removal
and dispossession, these new strains appear in the form of judicial rulings, legislative
mandates, bureaucratic policy interpretations, and public media that systematically
chip away at tribal self-determination.

For purposes of maintaining the internal “coherence” and “contiguity” of its geopo-
litical space, US settler colonialism does not allow for islands of alternate sovereigns
within its external borders and manufactures what Rifkin calls the “simulated consent”
and “acquiescence” of indigenous populations to their incorporation into US nation-

hood.3! As he argues:

The grounding of the operations of the state apparatus in clearly demarcated
political cartography was of particular importance in the wake of the American
revolution and the ratification of the Constitution, as a way of mediating the
competing jurisdictional claims within federalism coordination. The imagined map
of the republic . .. serves as a cohesive icon through which to give shape to and
manage the relation between various institutional discourses and imperatives.3?

Nonetheless, while Rifkin argues that this particular political cartography of setter
colonialism arises out of constitutional tensions and crises such as the Civil War, he
contends it is also a through line that, running through American history, manifests in
the way that US imperialism has dealt with racialized others, particularly American
Indians. Settler-colonialist geopolitical mapping not only requires the simulated
consent and manufactured acquiescence of Native peoples, but also is used to justify
how the powers of the various sovereigns (federal, state, and tribal) of our federalism
are balanced. It is in this context that tribal gaming and wealth accumulation explicitly
challenge the notion of Native consent.

The recent economic success of tribal governmental gaming has, in most cases,
translated into political successes, increased tribal self-sufficiency, and nation-
building.3* This strengthened foundation and increased political power has led tribal
nations to stretch the limits of their sovereignty to an extent not seen since before
the rise of manifest destiny. In response to this exercise of political clout and self-
determination, the social and political anxiety felt by non-Native people increased,
including concerns about indigenous self-determination’s implicit challenge to the
narrative of Native acquiescence to the geopolitical makeup of the US nation-state.3
Since the advent of tribal governmental gaming, state governments and non-Indian
neighbors have begun to show great concern about the kinds of activities that take
place on reservations, in ways they never did before, often about events that have little
to do with gambling. Rich-Indian rhetoric is employed by state and local governments
as a vehicle to voice concern over a range of real or imagined issues, including crime,
environmental management, labor relations, welfare reform, and cultural preservation.
While often couched in terms of mitigating gambling impacts, state and local govern-
ment interest in tribal government and community affairs has continued to increase as
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tribes exercise self-determination and expand their authority over their own territories
in meaningful ways.

Rich-Indian discourse attempts to restore Native acquiescence to US settler-
colonial logic by affirming that participating in market capitalism is necessarily an
Americanizing activity and Indians must conform to the marketplace. Using an
alternative logic, however, tribal governments organize their own individual and
collective economic development projects in ways that highlight their tribal commu-
nity benefits. The mission of the National Indian Gaming Association (NIGA),
for example, is “Rebuilding Communities Through Indian Self Reliance.” One of
the many values forwarded by the National Center for American Indian Enterprise
Development (NCAIED) is: “We affirm the vitality of Indian spirituality. In so
doing, we acknowledge that economic progress is a means of giving expression to
higher values in practical economic terms for individuals, families, communities, and
tribes.”> For scholar Duane Champagne, the goal of tribal capitalism—that is, how
its surplus creation is understood and utilized—distinguishes it from other forms of

American capitalism:

This model of tribal capitalism enshrines the tribal government as manager of
economic enterprise for the well-being of the tribal community. . . . individuals
participate wholeheartedly because they too are contributing to the collective and
future economic well-being of the community. Since the tribal government is in
control of economic enterprise, community goals and values are protected, and
accumulated wealth from capitalist enterprise is reinvested or redistributed with

the well-being of the community in mind 3¢

Seen in this way, tribal corporations are extensions of tribal governments, and therefore
participation in market capitalism is not as much about individual wealth accumula-
tion as it is about building a strong and self-sustaining tribal community.3”

This critical distinction is often overlooked when non-Indians interpret tribal
governmental gaming as simply a sub-segment of the larger commercial gambling
industry. In a small percentage of instances tribal capitalism might lead to individual
accumulation, such as when tribal governments distribute a share of revenues to citi-
zens. However, as Cattelino’s ethnographic research with the Seminole Tribe of Florida
illustrates, tribal members do not interpret the distribution of tribal gaming revenues
to individual tribal citizens as dividends from a corporation. Rather, Seminoles are
more likely to interpret individual payments in light of traditional views, which hold
that redistributing resources to identified members throughout the community so
that all can thrive is the appropriate role of responsible tribal leadership.38 This model
differs significantly from the metric of a simple return on investment. Rich-Indian
discourse obscures these indigenous interpretations of revenue sharing by presuming
that participation in a capitalist market necessitates an acquiescence to the normative,

surplus-value order of US settler colonialism.
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JURIDICAL EXPRESSIONS OF RICH-INDIAN DISCOURSE

Rifkin and Elizabeth Povinelli, among others, illustrate that close readings of judicial
rulings and administrative policy are key to revealing the power of settler states.?®
Attending to the ways in which US courts and administrative bodies have rede-
fined any tribal governmental revenues as “surplus” reveals how rich-Indian discourse
is bound up in the logic of US settler colonialism. We investigate two case study
examples that originate in tribal governmental gaming. The first concerns regulation of
labor relations of tribal casino employees, and the second, tribes’ ability to issue tax-
exempt bonds to build infrastructure that may or may not be related to tribal gaming.
In this section we will focus on a group of administrative judges—whose expertise is
labor law, not federal Indian law—to examine how they are able to assert jurisdiction
over what is essentially a question of tribal governmental sovereignty and thus to exer-
cise a disproportionate amount of power.

The 1998 and 2000 state referendums on Propositions 5 and 1A stipulate the
terms of Class III tribal gaming in California, but tensions between labor unions and
tribal governments began long before.®0 Arguably these tensions came to a head in the
San Manuel cases, in which the Hotel Employees and Restaurant Employees union
(HERE) filed an unfair labor practice claim against the San Manuel Band of Mission
Indians in Highland, California, claiming it limited access for casino employees to the
Communication Workers of America (CWA) and denied access to HERE. The ques-
tion before the National Labor Relations Board (NLRB) was whether the National
Labor Relations Act (NLRA), which would guarantee any unions equal access to
employees, applied to this tribal gaming facility. The judges focused on whether tribes
engage in market capitalism like any other US corporation when conducting tribal
governmental gaming. In short, they asked, “Is the tribe operating as a government or
as a business?” Opining that the NRLB was within its mandate to assert jurisdiction
over Indian country in the context of tribal governmental gaming, both the NLRB and
the DC Circuit Court judges essentially shifted labor relations jurisdiction from tribal
governments to the NLRB. This action reversed the thirty-seven-year precedent of
tribal governmental jurisdiction and significantly delimits tribal sovereignty by making
tribes more beholden to local and state labor politics. Perhaps equally damaging, this
case also institutionalizes a settler-colonial regime that seeks to assimilate Indian
communities and deny them the right to occupy the unique, and powerful, alternative
space of sovereign nations.

Since the judges in these cases defined tribal government activity as commercial
activity, by almost any measure the San Manuel judgments create a clear deterioration
of tribal self-determination. Before these decisions, federal courts and the NRLB did
not assert regulatory control of labor relations over tribally run corporations operating
in Indian country since they were treated as government enterprises.* San Manuel
Indian Bingo and Casino ended this precedent, and thereby took away a certain right of
self-governance, even if tribes were not widely exercising it before the spread of tribal
gaming.*? In both cases the judges’ decisions rest on drawing a distinction between
a tribal corporation acting in a “traditional” government fashion and a tribal casino
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operating in a more ‘commercial” fashion. In order to reinforce this distinction and
establish a bright line, when the NLRB handed down San Manuel Indian Bingo and
Casino it also delivered a decision in a companion case known as Yukon II. Yukon
IT concerned a Native Alaska health-care corporation established and operated by a
consortium of Native Alaskan villages. The indigenous health-care corporation at issue
in Yukon II was used as a contrast to the casino operated by the San Manuel tribe, such
that the health-care corporation was deemed to be a conventional function of a tribal
government, or “Indian,” while the casino was deemed to be fundamentally “commer-
cial” Shamefully, the opinion provides little support for this assertion, but much of the
NLRB's distinction seems to rely on the fact that the casino attracted non-Indians as
customers, which conflicted with their idealized notions that “authentic” tribal govern-
ment operations would in some way be inherently anti-corporate and noncommercial
or serve only tribal members.

On the other hand, the companion San Manuel cases adjudicated before the
NLRB and the DC Circuit did elaborate on how to make this distinction between
governmental and commercial activities. In a rhetorical shift, these companion cases
compare tribal gaming operations to nontribal gaming corporations, rather than corpo-
rate entities like tribal health-care facilities that are purportedly more “traditional.” The
NLRB case reasoned that tribal gaming is a commercial, not governmental, enterprise.
It arrived at this conclusion by focusing on how gaming money is generated, which then
becomes a vehicle for claiming that tribal casinos engage in interstate commerce. The
NLRB ruling repeatedly declares that the San Manuel casino “is a typical commercial
enterprise [because] it employs non-Indians, and it caters to non-Indian customers”
and “when [tribal] businesses cater to non-Indian clients and customers, the tribes
affect interstate commerce in a significant way.$3 Rather than focusing on the purpose
and use of tribal gaming revenues—namely, as tribal governmental funds needed to
replace federal funding shortfalls—the ruling directly compares San Manuel’s casinos
to casinos in nearby Nevada or to any other hospitality business in California. This
reasoning reveals that, to outsiders, tribal gaming may appear to be a segment of the
larger gaming industry. However, tribal gaming is properly positioned as a form of
governmental revenue generation. Thus understood, it becomes clear that such revenue
is not surplus, but rather a source of critical government funding.

Additionally, because it focuses on the nature of the employees and guests, rather
than its ownership by tribal governments, the Board implicitly assimilates tribal busi-
nesses to a normative US capitalist marketplace. The NLRB claims the mandate from
the National Labor Relations Act is to “protect and foster interstate commerce,” and
therefore they retain the authority to regulate tribal gaming facilities as any other
“typical commercial” enterprise if they determine that they are involved in interstate
commerce.** The companion San Manuel case in the DC Circuit Court avows that
engagement in interstate commerce is not conventionally or critically governmental,
and therefore not traditionally Indian, and thus reiterates this same rich-Indian logic.
Notably, the DC Circuit judges’ opinion follows neatly the same language as that of
the NLRB:
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First, operation of a casino is not a traditional attribute of self-government.
Rather, the casino at issue here is virtually identical to scores of purely commercial
casinos across the country. Second, the vast majority of the Casino’s employees and
customers are not members of the Tribe, and they live off the reservation.

The NLRB presumes that a tribe’s engagement in gaming, including the hiring of
nontribal citizens and catering to nontribal guests, amounts to an acquiescence not
simply to federal labor law, but also to interstate commerce and the norms of the
US marketplace. There is, apparently, no room for an alternate space wherein tribes
might operate in ways that are analogous to other commercial enterprises, but also
different—explicitly because they are tribal, operating in Indian country, and are trying
to create a means to support their communities economically when previously there
was no other substantial, realistic, or ecologically viable way to do so.

We again recall that the Indian Gaming Regulatory Act requires a tribal govern-
ment to directly invest gaming revenues for the general welfare of its citizens. Hence,
when judges equate tribal government gaming to the commercial gaming industry, it
hurts tribes in at least two ways. First, it exposes tribal governments to additional
outside regulation. Second, it engages in Rifkin’s described process of “simulated
consent,” which states that if tribes want to engage in economic activity they must
submit to the dominant, normative modes of commerce even though the commerce
takes place on their land. By extending the NLRA onto tribal lands, the NLRB erased
the key features of tribal gaming: ownership by tribal governments, location on sover-
eign tribal lands, and investment in tribal community priorities.

The judges interpreting laws in these courts are products of a settler-state system
that cannot conceive of what indigenous scholars have termed “tribal capitalism”: an
economic form that may be similar to other kinds of commerce and corporations in
the United States, and may even operate in the same marketplace, but nevertheless
a form that has significantly different institutions, purposes, and goals. As John C.
Mohawk argues, “Indian economic development may be less about creating wealth
than it is about creating the conditions for political power in the context of socially
responsible choices for the continued existence and cohesion of the Indian nation.

The San Manuel cases construct a legal tipping point wherein outsiders define
tribes’ economic activity as so ‘commercial” that it can be judged to be ancillary to the
goal of tribal self-determination and thereby outside of a “need” or “right” to sover-
eignty. As indigenous legal scholar Wenona Singel observes, this is faulty jurisprudence
because “Congress has never pronounced a policy that tribal sovereignty does not
extended to tribal commercial activities. On the contrary, the current congressional
policy toward Indian tribes promotes tribal self-determination and recognizes that
economic development is essential to this aim."¥’ Instead, the San Manuel cases treat
tribal reservation communities with successful gaming enterprises as merely “rich
Indians”—Tlike any other profitable American enterprise—rather than as innovative
tribal nations with strategic and successful economic development plans. Hence tribes
and tribal enterprises are forced to acquiesce to the normative regulatory schema of
the US marketplace that not only establishes the simulated consent of tribes toward
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US normative commerce, but also ensures a contiguity of geopolitical space—in terms
of legal jurisdiction—that ensures safe passage for non-Indian economic interests and
interstate commerce.

After the 2007 DC Circuit Court ruling on the San Manuel case, other tribes chal-
lenged the premise of the NLRB's assertion of jurisdiction over tribal labor relations.
The most notable have been by the Saginaw Chippewa Indian Tribe of Michigan, the
Little River Band of Ottawa Indians, and the Chickasaw Nation. First to challenge
the ruling were the Saginaw Chippewa, doing so very soon after the DC Circuit
opinion was published. Taking an aggressive legal stance, they argued that the San
Manuel rulings were fundamentally flawed, and that moreover, even if the rulings did
employ valid tests in asserting NLRB jurisdiction, the Saginaw Chippewa’s own treaty
exempted them from it. Armed with these two arguments they sought a remedy in the
Sixth Circuit, a different appeals court.*8 The Little River Band also went to the Sixth
Circuit seeking relief from the NLRB's insertion into their tribal regulation of labor
relations, but instead based their case on the fact that they had legislated their own
tribal labor relations code, an essential act of governance, and that an assertion of the
NRLA would usurp this act of governance.®® In comparison, the Chickasaw Nation’s
challenge to the NLRB's assertion of jurisdiction was based on the rights contained in
its treaties with the federal government.5

These three cases had independently been winding their way through the admin-
istrative courts for five to seven years, but the opinions were issued in a very narrow
window between June 4 and July 1, 2015.5! Decided within a month of each other,
with overlapping judges and opinions, these three cases potentially mark a sea change
for how labor relations might be handled in Indian country, and even more impor-
tantly, for how judicial opinions apply rich-Indian logic. While filed at different times
by different tribes in different locales, they are all actions by tribal governments seeking
to maintain their authority over union activity and labor relations at their tribal
governmental gaming enterprises. The Chickasaw Nation was successful in achieving
exemption from NLRB jurisdiction due to treaty language that specified its own
jurisdiction over all people and property within its land and that no state or territory
could pass laws on behalf of the tribe. However, this victory for the Chickasaw Nation
and its tribal self-determination only comes because of its unique treaty language, and
crucially, the decision maintains the NLRB's authority to assert jurisdiction. That is,
the NLRB remains able to determine federal Indian policy by being empowered to
interpret treaties, and in this case exclusively the Board confirmed that the Chickasaw
treaty’s language preempted NLRB jurisdiction. The decision establishes no other
limitations to the NLRB's claim to jurisdiction over tribal labor relations.

Only five days later, the decisive authority of the NLRB was driven home even
more clearly by the Sixth Circuit’s Little River decision. Despite the fact that the
Little River Band already had its own tribal labor relations code, the court denied the
importance of the Little River Band’s treaties and used the same logic and “commercial
nature v. traditional governmental” test as the San Manuel rulings to assert jurisdic-
tion over tribal labor relations. But the last opinion, dispensed by the majority of the
very same Sixth Circuit, is perhaps the most momentous, one that in the future might
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reveal itself to be a pyrrhic victory for all tribes. Overall, the Saginaw tribal govern-
ment lost the Soaring Eagle case: the Sixth Circuit ruled that because it could not go
against its own precedent set in Little River, it could not overturn the NLRB'’s asser-
tion of jurisdiction into tribal labor relations. Nonetheless, the justices condemned
the logic of the San Manuel cases, particularly the distinction between commercial
and governmental functions of tribal entities or operations. They asserted, “we believe
this government-commercial . . . distinction distorts the crucial overlap between tribal
commercial development and government activity that is at the heart of the federal
policy of self-determination.’s2 Moreover, the decision quotes a recent Supreme Court
opinion on the Bay Mills case, authored by Justice Sotomayor, that similarly comments
on the false dichotomy embedded in this distinction: “tribal gaming operations cannot
be understood as mere profit-making ventures that are wholly separate from the
Tribes' core government function.”s® Balancing workers’ rights with well-established
tribal rights of civil jurisdiction, Soaring Eagle makes sound legal arguments to rely
on a series of Supreme Court cases that focus on the relationship between tribes and
nontribal members working in Indian country and the kinds of jurisdiction tribes have
over these workers.>*

RiICH INDIAN RACISM AND TAX-EXEMPT BONDS

In spite of the Soaring Eagle opinion’s shift away from a business-government
dichotomy, these cases on tribal labor relations can be read as part of a larger trend
in federal Indian law, one in which judges and administrative lawmakers use inap-
propriate logic to undermine the legal foundations of tribal self-determination in
order to extend policies that rightfully should not be applied in Indian country. This
trend is expressed in two related ways: an expansion by federal agencies of what
they consider laws of general applicability, thereby making a larger set of federal acts
incumbent on the entire US geopolitical territory of Indian country; and a contraction
of what is legally defined as solely Indian country, thereby exposing jurisdictions that
were formerly under federal or tribal control to state or municipal regulations. These
contractions of tribal sovereignty and expansions of jurisdiction over tribal territories
have relied upon outdated assumptions that label a particular set of functions as
“traditional” or “essential,” while defining others as “commercial” or “ancillary” While
the basis for this distinction is ethereal, over the past thirty years it has become insti-
tutionalized through repeated use in judicial and regulatory policy forums. Moreover,
this growing juridical and administrative definition of a “traditional/essential” tribal
governmental function is contingent upon (rich Indian) racist notions that revenue-
producing enterprises cannot be “traditional” or “essential” to a tribal government. As in
recent policy and legal discourse, the same logic applies here: traditional tribal activity
is equated with subsistence or survival, while tribal economic development activity
such as gaming is framed as creating an unnecessary “surplus” or resulting in waste
or inequality.

Legally fabricated dichotomies such as“traditional versus commercial” and “essential
governmental versus ancillary” reiterate and further codify a long-held, settler-colonial
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matrix in which indigeneity cannot engage in modernity without losing authenticity.
They also naturalize so-called common sense categories that are familiar and trans-
parent to reasonable (jurisprudential and administrative) minds.>> Consequentially,
in negotiating issues that significantly affect tribal political and economic self-deter-
mination, the interpretation of federal law and policy is rarely viewed through a local
or nuanced indigenous perspective. This oversimplified, ‘common sense” framework is
perhaps most clearly revealed in tribal government engagement with bond markets.
Just as rich-Indian logic is employed to justify the NRLB's authority to regulate labor
relations in Indian country, the same logic underpins several arguments forwarded by
the Internal Revenue Service (IRS) that thwart attempts by tribal governments to
raise money by issuing tax-exempt bonds. For decades, tribal governments have sought
to float tax-exempt bonds in order to generate capital for infrastructure improvements
and economic development projects. Like most other US municipalities that employ
this financial instrument, tribal governments seek access to tax-exempt bonds in order
to facilitate access to capital as a way to expand and maintain their infrastructure
without affecting their liquidity.

Tax-exempt bonds are attractive vehicles for raising governmental revenues for
several reasons. First, they provide depositors a way to invest money without having to
pay tax on the earnings of their investment. As bond issuers, tribes can set the interest
rates lower than other kinds of equities, thereby minimizing the revenue streams that
tribal governments need to pay back the investors. At the same time, investors recoup
the loss from a lower interest rate through avoiding tax on the money earned from
the interest on this investment.5¢ Hence, tax-exempt bonds appeal to both non-Indian
investors and tribal governments. Technically, tribal governments have had the option
of issuing tax-exempt bonds for some time. Operationally, however, now that some
tribes are beginning to pursue bond issues, the IRS has developed standards that
limit tribes’ ability to raise funds in this way. Much of this challenge arises from IRS
bureaucratic administrators who evaluate tribal governments’ ultimate use of the funds
generated from tax-exempt bond issues.

The timing of new IRS policy challenges to tribal exempt bonds in the 1980s aligns
closely with NLRB challenges to tribal sovereignty and similar assumptions appear to
underpin the claim that tribes are acting commercially rather than governmentally.
Initially, the IRS chose not to regulate tribal revenue, declaring in 1967 that “the tribe
is not a taxable entity’”” The IRS continued this hands-off approach to Indian country
throughout much of the last quarter of the twentieth century: in 1981, the IRS issued
Revenue Ruling 81-295 “conclud[ing] that the tribal corporation was coextensive with
the tribe itself and that the federally chartered Indian tribal corporation shared the
exempt tax status of the Indian tribe for income earned on the reservation.”s8 Under
this ruling and the attitude generally taken by the IRS, tribes were treated as other
municipalities in the US, and consequently, a handful of tribal governments ventured
into the bond market to raise revenue through issuing tax-exempt bonds.

In 1982, Congress passed the Indian Tribal Government Tax Status Act as a
means to more uniformly institutionalize how the IRS handled federal taxation
of tribes. Ultimately this bill became a compromise between political forces that
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sought to ensure that tribes would be treated like states for taxing purposes and
legislators concerned about abuses of tax-exempt bonds. Therefore, the bill sought to
constrict tribes’ avenues toward public finance through the bond market.® Instead of
putting tribes on a par with municipalities, which can issue tax-exempt debt with few
constraints, the Tax Status Act (and its 1987 amendment) allows tribal governments
only to “issue tax-exempt debt if substantially all’ of the borrowed proceeds are to
be used in the exercise of any essential governmental function, and ‘the term “essen-
tial governmental function” shall not include any function which is not customarily
performed by State and local governments with general taxing powers.”®

It seems clear that Congress is moving to more strictly define the scope of proj-
ects for which tribal governments might gain tax exemptions. As legal scholar Gavin
Clarkson points out, the parameters and bright lines sought by the Act and its 1987
revision are by no means transparent or self-evident.8! Within the legislation there is
only a vague sense of exactly what constitutes a “customary” activity or how to deter-
mine an ‘essential governmental function,” leaving interpretation to future judges and
regulators. Moreover, this distinction closely mirrors the one made by the San Manuel
judges when determining whether the NLRB had the right to assert its jurisdiction
over tribal labor relations. Just as in the case of labor relations and the San Manuel
tribe, the specter of casino gaming dramatically changed the way the federal govern-
ment attempted to discipline the assessment of surplus in Indian country.

Prior to its passage in 1982, the Tribal Tax Status Act was debated in congres-
sional hearings and committees, just as tribal governmental gaming in Indian country
was showing great promise. To most observers it was clear that tribal gaming, predom-
inantly high-stakes bingo at the time, was significantly different than other kinds of
economic development in Indian country. Perhaps one of the best illustrations that
the dominant non-Indian society was taking notice of, and feeling threatened by,
gaming's huge financial potential is that from 1979 to 1982, three separate states
from geographically diverse regions of the US went to federal court seeking injunc-
tions against the operation of tribal gaming facilities within what they saw as their
geopolitical boundaries.52 This generally hostile climate toward tribal gaming reflects
settler-state logic that questions the legitimacy and compatibility of operating gaming
and maintaining “authentic” Indianness.

Ellen Aprill and Gavin Clarkson have both chronicled the drafting and early
implementation of the Tribal Tax Status Act, including the role tribal gaming played
as the backdrop for this legislation and how one activist legislator attempted to use
federal tax law to stem the success of tribal gaming.®> Our analysis adds to Aprill and
Clarkson by reading against the grain of this legislative history to more cleatly illumi-
nate the role rich Indian racism played in the development of federal policy for tribes
seeking to raise funds through bonds. In detailed research, both Aprill and Clarkson
reveal the outsized role that Florida Congressional Representative Sam Gibbons
played in fashioning the Tribal Tax Act and its 1987 revision and the ethos behind
both pieces of legislation, describing a lawmaker who undermines tribal sovereignty
and verges on being anti-Indian.6* A powerful congressman, Gibbons rose to chair the
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House Ways and Means committee, and along the way had the ear of the Treasury
Department, Treasury Secretary James Baker, and IRS administrators.

In the two years prior to the passage of the Tribal Tax Act, Representative Gibbons
was involved in a land transaction in his home district that appears to have soured
him on casino gaming as an acceptable economic venture for tribal governments.®> In
1979, Gibbons leveraged his congressional power to help solve an ongoing dispute
in his district between Tampa Bay area land developers and the Seminole Tribe.
The land developers had unearthed several Seminole burial remains while building a
parking garage, thereby halting the construction until a solution could be found for
the disturbed remains. Gibbons helped broker a deal between the private developers
and federal, state, and tribal governments that expedited putting land into trust that
Seminoles had purchased near Tampa—making it legally Indian country, reservation
land—so that they could reinter their ancestors’ remains and the land developers could
continue to build their parking lot.®¢ This solution seemed to satisfy the parties until
it became clear that the Seminoles had contracted with a private company to build a
smoke shop and 1,400-seat bingo hall on this newly granted trust land. Gibbons inter-
preted the Seminole Tribe’s proposed land use as an illegitimate use of Native land
and an unfair betrayal of the deal, so much so that he helped the State of Florida file
a lawsuit to nullify the trust status of the land. The Seminoles ultimately prevailed in
the federal court,” but it is clear that Gibbons carried this distrust of tribal governance
into other areas of policymaking and embarked on a mission to curtail the powers and
purview of tribal governance.

This perspective is borne out when we examine Gibbons’ involvement with
the Tribal Tax Act. In a congressional conference on the bill Gibbons pushed for
language that would have restricted tribal usage of tax-exempt bonds to ventures that
were ‘customarily” provided by governmental entities.®® In fact, according to Robert
Williams, Gibbons originally opposed the legislation altogether because an early draft
had a key provision allowing tribal governments to issue what are known as Industrial
Development Bonds, and Gibbons strongly objected to the potential use of these
bonds for building gaming facilities.® After the Tribal Tax Act passed in 1982, several
tribal governments were able to successfully float tax-exempt bonds since the IRS
took its cues for interpreting the law from lawyers representing tribal governments.”
However, when Gibbons learned that tribes were able to participate in bond markets
in spite of the legislation, he implored the Secretary of Treasury to rein in the IRS,
and sponsored the Revision of the Tribal Tax Act that passed after being added to the
1987 Omnibus Budget Reconciliation.

Between the establishment of the Tribal Tax Act in 1982 and its legislative revi-
sion in 1987, only seven tax-exempt bonds were issued by the more than 450 federally
recognized tribes that were eligible to do s0.7! Only one of these bonds was used for
an on-reservation enterprise, a health-care facility for the Fond du Lac Band of Lake
Superior Chippewa Indians in Minnesota. Among the others were bonds issued by
the Salt River Pima-Maricopa and Passamaquoddy tribes to purchase off-reservation
cement factories in order to create revenue streams for their respective tribal govern-
ments.”? Despite the fact that very few tribes issued bonds, Rep. Gibbons was not
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only unhappy with what he saw as illegitimate tax-exempt bonds, but also with the
role that tribal attorneys played in persuading the IRS to interpret the Tribal Tax
Act’s ambiguities in favor of indigenous interpretations, rather than test tribes’ use of
bond revenue for “customary” or “essential functions” of government. Consequently, he
sought a way to redirect these administrators and force them to regulate the way he
saw fit.

One of Gibbons's most vociferous protests was a letter to Treasury Secretary
Baker urging him to investigate the issuing of all seven of these tax-exempt bonds, in
which he clearly stated that a commercial enterprise owned and operated by a tribal
government did not perform any essential governmental function. Gibbons declared,
‘cement plants and mirror factories are far a cry from schools, streets, and sewers.73
Furthermore, in order constrain IRS regulators’ flexibility in applying the tax code to
tribal bonds, Gibbons used the committee report on the Revision of Tribal Tax Act
to establish a legislative history that would institutionalize his position. According to
Aprill, Gibbons’s public statement included unusually exacting language proclaiming
that

the committee wishes to stress that only those activities that are customarily
[emphasis in original] financed with governmental bonds (e.g. schools, roads,
government buildings, etc.) are intended to be within the scope of this excep-
tion [that allows tribes to issue tax-exempt bonds], notwithstanding that isolated
instances of a State or local government issuing bonds for another activity may
occur. Further, the fact that the Bureau of Indian Affairs may provide Federal assis-
tance for Indian tribal government to engage in commercial and industrial ventures
as tribal government activities is not intended to be determinative for purposes of
the Internal Revenue Code (Any existing Treasury Department regulations that
may infer a contrary result are to be treated as invalid).”

This report directs IRS regulators and others toward a specific notion of what does
and does not qualify as an authentic tribal governmental economic venture. Under
this formulation, tribal governments are not afforded opportunities to raise revenue
in a way that is commensurate with the sovereignty they are entitled to under other
principles of federal Indian Law. It is when the financial stakes are high that a settler
state arbitrarily asserts its power to intervene in and regulate tribal self-determination.

Trying to account for this arbitrary quality, Clarkson argues that Gibbons’s atti-
tudes and actions likely come from a generalized anti-Indian racism that influenced
him while he was growing up and attending law school in Florida in the first half of
the twentieth century.”s Yet Gibbons's expression of rich Indian racism seems direct
and explicit. At the time Gibbons took his opportunity to influence federal Indian
policy, his greatest objection was that tribal governments were raising large sums of
money and financing their governmental operations in ways that were at odds with
his notion of Indianness. It is highly significant that he uses the term “customarily”
in proximity to discussions of indigenous peoples, a word is nearly synonymous with
“traditionally.” This implies the notion that Indians are a people of “tradition,” an
appeal to the past that is reinforced further when Gibbons discusses the “customs”
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of normative American local governments and municipalities. This word choice also
implicitly links and limits tribal governmental functions to the past, and thereby
posits modern “commercial” acts like engaging in the bond market as exceeding what
is allowed under the Act.”¢ Under Gibbons's framework, customary tribal economic
development would be limited to basic infrastructure development or service provi-
sion to tribal government citizens. Clearly the limited view of tribal government and
community activities advanced by Gibbons and codified in this legislation creates an
uneven playing field for tribes with regard to access to bond markets.

Gibbons's insistence on the distinction between commercial and customary govern-
ment functions as a test for the legality of tribal bond issuance is perhaps most odious
because similar bright lines are not drawn for governments outside of Indian country.
Aprill points out that this distinction is so vague for tax purposes that the IRS has
exempted almost all revenue-raising activities of states and municipalities.”” Moreover,
in 1985 the Supreme Court also concluded that assessing whether a function was
“essential” or “integral” to a government was untenable for deciding taxation. In Garcia
v. San Antonio Metro Transit Authority the justices ruled that such a distinction was
“unsound in principle and unworkable in practice . .. [because] [a]ny such rule leads
to inconsistent results . .. and ... breeds inconsistency.’78 Clarkson reports that states
and municipalities regularly issue tax-free bonds for “airports, docks, community
facilities, utilities, mortgages, public golf courses, and even state lottery buildings and
horse race tracks.”” Although these activities would be considered “commercial” in
Indian country, they are classified as “customary” for nontribal governments. Once
again, the standards for Indianness have created an uneven playing field in the name of
“preserving tribal tradition.”

Despite the Supreme Court’s acknowledging the fallacy of this distinction in its
1985 ruling, only two years before the Revision of the Tribal Tax Act, and multiple
examples of nontribal governments issuing tax-exempt bonds for commercial activity,
the IRS did not apply the same reasoning in regard to Indian country. This inconsis-
tency was justified by the rich-Indian rhetoric that Gibbons used to frame the debate.
By naturalizing the distinction between “rich Indians” and “real Indians,” Gibbons
and others have undermined how tribal governments engage in market capitalism by
claiming that any commercial activity is akin to acquiescence to the norms and laws
of these markets. In this context, Native acquiescence to the settler state is presumed
to exist on a scale so large that not only are indigenous constitutional rights or treaty-
based sovereignty rights obscured, but the notion of a tribe as government is entirely
erased. As Rifkin illustrates, the settler state cannot allow for alternate, interior geopo-
litical spaces to change its uniformity and dominance.8o Now enshrined in the methods
used by the IRS to apply the standards in the Revision to the Tribal Tax Act, this kind
of rich Indian racism—one that both marks Indian economic activity as anti-modern
and tries to divorce indigeneity from contemporary tribal economic development—can
be seen as Gibbons's legacy.

As with any federal policy, IRS application of the Tribal Tax Act becomes even
more contentious when it involves tribal government gaming. In nearly all cases where
a tribal nation has pursued gaming, its revenues represent the bulk of the tribal
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government budget.8! Despite this reality, the IRS has been unwilling to define tribal
governmental gaming operations as “essential” to the tribal government. For example,
from 2002 to 2006, the IRS scrutinized tax-exempt bond deals of two prominent
gaming tribes, the Morongo Band of Mission Indians in California and the Seminole
Tribe of Florida.82 During this time, both Native nations pursued tax-exempt bond
deals to expand their gaming properties. The IRS field agents continued to employ
Gibbons's outdated framework distinguishing commercial from governmental activity.
For example, IRS field manager Chris Anderson, when commenting on the Morongo
Tribe’s plan for a $145 million bond for hotel/casino construction, asserted, “the use
of the financing for commercial facilities was not intended to be within the scope of
[Tribal Tax Act] ... It's our position that clearly tax-exempt bonds for things like
restaurants, resorts, casinos, and things related to that function were not an essen-
tial government purpose’$ Under Anderson’s field leadership, any tribal economic
development related to tribal government gaming was automatically classified as
commercial, not essentially governmental, in spite of the fact that the Indian Gaming
Regulatory Act limits tribal gaming ownership to tribal governments and explicitly
directs all tribal gaming revenues investments toward the general welfare of the tribe.34
In a similar move, the IRS denied tax-exempt status to $345 million in bonds
issued by the Seminole Tribe of Florida to build a new Hard Rock Hotel and Casino
that included a convention center in Hollywood, Florida. In rejecting its tax-exempt
status, the IRS claimed that the construction of the Seminole Tribe’s hotel would
be unlike the customary actions of state or municipal governments outside of Indian
country.85 This analysis overlooks that state and local governments have the power to
tax and raise revenues in ways that do not include operating a business. Anticipating
this denial, the Seminoles provided the IRS with fifteen examples of tax-exempt bonds
issued by states or municipalities to fund urban hotels associated with convention
centers. They also identified several lodges located in state parks that were funded
with tax-exempt bonds. Yet the IRS memorandum rejected the tax-exempt status of
the Seminoles’ bond offerings in spite of this evidence, using flawed logic to distin-
guish the project as commercial: “although . . . there are a small number of state park
lodges with considerably more guest rooms, very few approach the size and ameni-
ties of the [Seminole] project. ... According, we do not find the [Seminole] project
comparable.’86 Judged to have more amenities than comparable state park lodges, the
perceived luxury and comfort of the Seminole Tribe's proposed property (and likely its
brand name “Hard Rock”) is used to undermine its status as a governmental project.
In another example of questionable reasoning, the Morongo Tribe of California
made several adjustments to their bond proposal in order to preempt IRS objections.
First, the Morongo Tribe lowered the price of its tax-exempt bonds by nearly $100
million and narrowed the focus to infrastructure improvements, including redevel-
oping the water supply and waste facilities and expanding on-reservation public roads
and parking.8” The IRS, however, chose to focus on the construction of a new parking
lot. Its analysis questioned whether a parking lot for 7,000 vehicles constituted an
essential governmental function for a tribe with approximately 1,000 members.88
To the IRS, any use of the parking lot by nontribal members or residents could be
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deemed commercial. Of course, states and municipalities outside of Indian country
provide access to amenities such as parking lots for both residents and nonresidents.
The same is true for municipal golf courses which generate revenue by catering to
residents and nonresidents alike. Yet when IRS field manager Anderson made the
case to deny tax-exempt bonds to the Las Vegas Paiute Tribe for tribal golf course
development, he again invoked rich-Indian rhetoric: “If there are more golf holes than
tribal members it is probably commercial and intended solely for tourists. If no tribal
members work there and they all collect a dividend, it is probably commercial ... I
don't think Congress ever anticipated several dozen people getting six-figure checks
due to a resort financed by tax-exempt bonds."3

As Clarkson accounts, there are more than one hundred state or municipal golf
courses built with the aid of tax-exempt bonds and several thousand golf courses in
the United States that are owned and operated by state and municipal governments.%
However, the IRS has rebuffed efforts to support construction of tribal golf courses
with tax-exempt bonds on the grounds that golf courses are something “other than
[an] essential governmental function.”! The key argument to the IRS’s denial of a
bond to the Las Vegas Paiute was that the golf course would not be “intended to meet
the recreational needs of” the tribe.92 Like the rejection of tax-free funding for the
Morongo's parking lot, this reasoning holds tribal governments to a higher standard
when determining either commercial use or essential governmental function.

Rich-Indian logic is employed so tribal governmental enterprises can be judged
differently than nontribal governmental activities when granting tax-exempt status for
bonds. Paradoxically, IRS field agents and federal lawmakers argue in favor of treating
tribal ventures as commercial, not essentially governmental, because they see these
ventures to be the same as any other commercial venture in the United States and
therefore want normative commercial economic laws to apply. Yet in refusing to see
tribal ventures as analogous to those of other governments, they produce idiosyncratic
exceptions for why tribal enterprises are not like other governmental enterprises, such
as claiming that their facilities serve too many non-citizens or are too luxurious. This
flawed reasoning reflects an inability to understand tribal economic development
success—not simply subsistence—as a part of tribal community tradition.

As part of the 2009 American Recovery and Reinvestment Act, the Treasury
Department temporarily relaxed its attitude towards tribes and tax-exempt bonds.
In response to the economic crisis, the IRS expanded the definition of “essential
government function” to allow tribal governments access to $2 billion of tax-exempt
economic development bonds. As part of this stimulus, Treasury approved 134 appli-
cations for approximately eighty tribal projects.” Prior to this stimulus package, these
projects were subject to great scrutiny and generally rejected by the IRS for being
“not essential” The stimulus instituted by the Treasury Department resulted in an
examination of “whether to ‘eliminate or otherwise modify’ the essential governmental
function standard for Indian tribal tax-exempt bond financing.”** In a 2011 report, the
Treasury Department recommended to cease using notions of “customary” and “essen-
tial” governmental functions, due both to their vagueness and the fact that states and
municipalities do not have these restrictions. However, key to the recommendations
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was an assertion for “a restriction against financing certain gaming facilities” with tax-
exempt bonds.% Yet nowhere does the department define the scope of this limit on
“certain gaming facilities.” For example, does the restriction apply only to gaming facili-
ties themselves? Does it include hotels associated with gaming? Convention centers?
Golf courses? What about the ancillary services such as parking lots, water-treatment
plants, or power-generating facilities that support tribal communities, but may also
service the gaming facility?

The department did acknowledge that a “large majority” of tribal comments on
the finding disagreed with this restriction on gaming facilities. But the potential
for a positive change in attitude toward tribal economic development financing was
discouraging when a June 17, 2015 Senate Committee on Indian Affairs Oversight
hearing reported that nearly four years later, these Treasury recommendations had not
resulted in any policy changes. The language of “essential governmental function” is
still enshrined in the tax code; and due to the short-term nature of the Recovery and
Reinvestment Act and other restrictions, tribal government access to funds under the
Act remains limited or nonexistent.%” It is clear that biased notions of tribal govern-
ments’ economic development and wealth, including how Indians ought to relate to
wealth, continue to provide the foundation necessary to justify policies that limit tribal
access to services and exemptions that other governments and entities enjoy.

CONCLUSIONS

Few American Indian scholars have articulated a more sophisticated understanding
of the role of Indians and Indianness in developing American modernity than Philip
J. Deloria. Through his chronicling of American (Indian) modernity, Deloria has
advanced some very useful theoretical tools to try to understand the ways Native
people can carve out indigenous modernities and actively self-determine narratives
of indigeniety. % Of course, an essential part of American modernity is the form of
market capitalism practiced in the United States. Subsequent research by Cattelino and
Kamper have employed Deloria’s theoretical frameworks to try to parse settler-state
responses to the most recent, and most financially successful, indigenous engagement
with market capitalism and the shaping of American modernity: tribal governmental
gaming.® In particular, Cattelino and Kamper have gravitated toward Deloria’s formu-
lation of expectations, the anomaly, and the unexpected.

In brief, “expectations” are the set of meanings normatively accepted as defining
Indianness in relation to modernity.1% That is, in settler-colonial America, indigeniety
is characterized by a set of representational expectations that define it as anti-modern.
Deloria’s contribution is a framework for understanding moments when Indianness
doesn’t meet Anglo American normative expectations—fundamentally because they
are engaging modernity. This he argues can happen in two ways: the “anomaly” and
the “unexpected.” The anomaly runs counter to expectations, but does so in a way that
reinforces rather than subverts expectations; it is the exception that proves the rule.
The unexpected is distinguishable from an anomaly because it unsettles expectations
by “resist[ing] categorization,” thereby clearing the way for changes in categories of
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race, class, and nationhood.!0? Kamper has used this framework to look at the way
rich Indian racism, in its various manifestations, has positioned tribal governmental
gaming as an anomaly of Native life. This anomaly is interpreted by most Americans
as a form of “reparations” granted to tribal governments and communities to atone for
poor treatment. Importantly, this narrative obscures the fact that tribal government
gaming is a tribal economic development innovation that was developed by sovereign
tribal actors to express and mobilize tribal self-determination.102

Similarly, Cattelino employs Deloria’s framework to help better understand the
double bind for indigenous communities in settler states in which their self-determi-
nation is often diminished when it is redefined as “need-based” sovereignty. In the way
that Deloria argues that the unexpected poses the potential for new kinds of transfor-
mative categories, Cattelino asks us to question ways in which tribal gaming can be an
anomaly or an example of unexpected success.!% As she notes, “proposals occasionally
pop up in U.S. Congress to assess the federal obligation to individual tribes not
on the basis of treaty rights or sovereign recognition but, rather, by ‘means-testing,
whereby federal allocations would be measured by an indigenous group’s financial
‘need.”104 For many gaming tribes, this kind of misapplied means-testing results in
loss. Moreover, to suggest that treaty rights and sovereignty not be respected because
a few tribes can now afford to support themselves expresses a rich Indian racism on
the part of both legislators and the constituents whom they fear to alienate. This
settler-colonial view is a key aspect of the contemporary casino era that, as Cattelino
asserts, hems indigenous people into a double bind “in which it is only a short step
from wondering whether Indians with gaming are losing their culture to skepticism
over whether indigenous people with economic power can and should remain legiti-
mately indigenous and sovereign."10>

Like Deloria and Cattelino, we have explored in this article what is at stake
for tribal political economies in the legal categories that circulate around tribal
governmental gaming. In particular, we have shown that the arbitrary labels and
categories imposed on tribal economic activity—ranging from “commercial,” to “essen-
tial,” “traditional,” “customary,” or “governmental’—are essentially value judgments
created by outsiders that can be used to make juridical, legislative, and bureaucratic
decisions about the proper uses of tribal self-determination. While we have focused
on how these frameworks are used in labor relations and tax policy, overall the
continued deployment of rich-Indian logic undercuts tribes’ ability to fully engage in
market capitalism while maintaining their sovereignty as indigenous communities.
Herein lies the transformative potential of tribal governmental gaming: its ability
to generate new political and economic categories that challenge the settler state
to reconcile Indianness with modernity. Native communities themselves have been
forced to adapt to changing geographies, economies, and political environments
while maintaining their own sense of Indianness in relationship to the contemporary
world. Tribal gaming produces anxiety because nontribal governments, communities,
and individuals are now being forced to adapt their attitudes about contemporary
Indianness as well.
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