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THE NEW COMMONWEALTH MODEL
OF CONSTITUTIONALISM: THEORY AND
PRACTICE*

Stephen Gardbaum

s a recent and ongoing experiment in constitutional design, the new

Commonwealth model of constitutionalism may be something new

under the sun. It represents a third approach to structuring and
institutionalizing basic constitutional arrangements that occupies the intermediate
ground in between the two traditional and previously mutually exclusive options
of legislative and judicial supremacy. It also provides novel, and arguably more
optimal, techniques for protecting rights within a democracy through a reallocation
of powers between courts and legislatures that brings them into greater balance
than under either of these two lopsided existing models. In this way, the new
Commonwealth model promises to be to forms of constitutionalism what the mixed
economy is to forms of economic organization: a distinct and appealing third way in
between two purer but flawed extremes. Or, it may be, as some have claimed, more
like a comet that shone brightly and beguilingly in the constitutional firmament for a
brief moment but quickly burned up, a victim of the inexorable law of the excluded
middle. In exploring the theory and practice of the new Commonwealth model, the
book from which this article is excerpted assesses whether ink or eraser is the better
response to its current penciled-in status on the short list of alternatives from which
constitutional drafters everywhere make their momentous decisions.

“The new Commonwealth model of constitutionalism” (“the new model” for short)
refers to a common general structure or approach underlying the bills of rights
introduced in recent years in Canada (1982), New Zealand (1990), the United
Kingdom (1998), the Australian Capital Territory (ACT) (2004) and the state of
Victoria (2006). This approach self-consciously departs from the o/d or traditional
Commonwealth model of legislative supremacy, in which there is no general,
codified bill of rights; rather, particular rights are created and changed by the
legislature through ordinary statutes on an ad hoc basis. Under this traditional
model, courts have no power to review legislation for infringing rights, as rights
are not limits on legislation but its product, and are changeable by it. In this way,
legislatures are supreme because they ultimately determine what legal rights there
are and how rights issues are resolved. The judicial function is limited to faithfully
interpreting and applying whatever laws the legislature enacts.
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At the same time, however, the new model also contrasts with the alternative standard
option for institutionalizing basic constitutional arrangements: namely, judicial or
constitutional supremacy. Here, there is a general, codified bill of rights, which
imposes constitutional limits on legislative power. These limits are enforced by
authorizing courts to review legislation for consistency with the bill of rights and to
invalidate statutes that, in their final view, infringe its provisions. As a result, courts
are supreme because they have the last word on the validity of legislation and the

resolution of rights issues, at least within the existing bill of rights.

The new model carves out a distinct third answer to the general question of how
constitutionalism’s core limits on governmental power should be institutionalized in
a democracy. Its novel approach calls for the enactment of a bill of rights—although
not necessarily one that imposes constitutional limits on the legislature—and its
enforcement through the twin mechanisms of judicial and political rights review
of legislation, but with the legal power of the final word going to the politically-
accountable branch of government rather than the courts. In this way, the new
model treats legislatures and courts as joint or supplementary rather than alternative
exclusive protectors and promoters of rights, as under the two traditional models,
and decouples the power of judicial review of legislation from judicial supremacy or

finality.
1. WHAT IS NEW n essence, the new Commonwealth model of constitutionalism consists of the
ABOUT THE combination of two novel techniques for protecting rights. These are mandatory
NEW MODEL?

pre-enactment political rights review and weak-form judicial review.

The first technique requires both of the elective branches of government to engage
in rights review of a proposed statute before and during the bill’s legislative process.
The formalized, mandatory and deliberate nature of political rights review under the
new model distinguishes it from characteristic practices under both other forms of
constitutionalism, where if any such review occurs it tends to be ad hoc, voluntary
and unsystematic.! Political rights review is a direct and alternative response to the
standard concerns about legislative/majoritarian rights sensibilities that underlie
the traditional argument for judicial review of legislation. It is designed to take
this concern seriously and to address it directly, at the horse’s mouth as it were,
by ensuring that the general rights consciousness of the executive that proposes
bills and the legislature that considers and enacts them is raised and that specific
rights concerns are identified and aired during the legislative process.? In other
words, political rights review provides an internal solution to this potential problem
that transfers some of the responsibility for rights protection from the external and

more indirect mechanism of judicial review to the legislature itself. As such, it also
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supplements a purely ex post technique of rights protection with an ex ante one,
with many of the associated general advantages of this type of regulation. In this
context, ex ante regulation provides the only protection against those outputs of
the legislative process that are never litigated for one reason or another,® and a

second layer in addition to ex post review for those that are.

The second technique of rights protection that is constitutive of the new model is
weak-form judicial review. It is this technique that decouples judicial review from
judicial supremacy, meaning that although courts have powers of constitutional
review they do not necessarily or automatically have final authority on what the
law of the land is. Unlike the case under judicial supremacy, their decisions are
not unreviewable by ordinary legislative majority. This is because one of the
defining features of the technique (and so of the new model) is that it grants the
legal power—but not the duty—of the final word to the legislature. That is, in giving
political discretion to the legislature on whether or not to use it in any particular
case, the new model creates a gap between this legal power and its exercise that
distinguishes it from the other two models. Whereas under both strong-form
judicial review and legislative supremacy, the institution with the power of the final
word is essentially bound to exercise it and does so routinely, almost automatically—
courts in the context of deciding a case or abstract review and legislatures because
the act of passing a law /s the final word—this is not so under the new model. In
deciding whether (rather than how) to use their power, legislatures may be heavily

influenced by the prior exercise of weak-form judicial review.

Here it is necessary to clarify both the relevant sense of judicial supremacy that
the new model rejects and what is novel about the technique. The term judicial
supremacy has become a little clouded as a result of the rise of “dialogue theory,”
which originated and has its strongest hold in Canada. Its proponents argue that
the frequency of “legislative sequels” following the judicial invalidation of statutes
means there is judicial-legislative dialogue and often de facto legislative supremacy,
especially where such sequels are upheld by the courts.* Even in the United
States, it has been noted that a similar practice of legislative sequels and inter-
institutional dialogue sometimes occurs, as exemplified by Congress’ continuing
to create hundreds of legislative vetoes of executive action after the practice was
declared unconstitutional by the Supreme Court in LN.S. v. Chadha.®> This, it has
been argued, means that in reality the meaning of the Constitution depends on
interpretations put forward by legislators in opposition to those proposed by the
judiciary and that no single institution, judiciary included, has the final word on

constitutional questions.®
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Putting aside the fact that this Chadha episode is unrepresentative of U.S.
constitutional law as a whole because on separation of powers (as distinct from
rights) issues it is well-known that legal resolutions generally play a lesser role than
political ones,” this train of thought misses the specific and relevant finality issue.
This is who has the final legal word on the validity and continuing operation of the
particular existing law at issue in the litigation, not whether the judicial decision
binds future legislative or executive acts—an issue about which there has long been
divided opinion in the United States.® But on this relevant issue for our purposes,
there is no doubt or controversy: short of constitutional amendment, the judiciary
has the final word on whether the specific law (or part of it) challenged in Chadha
is the law of the land—and indeed, on the validity of any of the subsequently enacted
legislative vetoes that may come before them. This is what, in context, strong-form
judicial review refers to.° By contrast, weak-form judicial review under the new
model means that the legislature and not the judiciary has de jure finality, the legal
power of the final word with respect to the specific law at issue, unlike in the United
States or other regimes of judicial supremacy.

On the novelty of the technique, the concept of weak-form judicial review per se
may not be original to the new model. This is because there are arguably other
pre-existing constitutional theories that have a similar basic structure of judicial
review without judicial finality and so can perhaps properly be called such. These
include certain versions of departmentalism (each branch of government is the
final interpreter of its own powers)® and popular constitutionalism (the people are
the final interpreters of constitutional meaning).!* Nonetheless, weak-form judicial
review as institutionalized within the new model is innovative in at least three ways.
First, it is the general mode of judicial review under the new model, whereas it is only
a partial or supplementary mode under these other theories, employed in certain
areas but not others (e.g., separation of powers type issues under departmentalism)
or triggered exceptionally or only periodically (e.g., popular constitutionalism).
Secondly, the new model’s general mechanism of “penultimate judicial review"'?
followed by possible exercise of the legislative override power is not one that is
present in the other theories, because either courts defer to the relevant other
branch in the first place or it is the people themselves who have the final say.
Indeed, the new model’s distinctive allocation of powers provides a far more
tangible and concrete institutional mechanism of judicial non-finality than is present
in most versions of popular constitutionalism and departmentalism.’* Thirdly, two
of the new model’s specific mechanisms of weak-form review were entirely novel
when introduced: namely, the “notwithstanding mechanism” contained in section
33 of the Canadian Charter of Rights and Freedoms 1982 (the Charter) and also
section 2 of its predecessor, the Canadian Bill of Rights 1960 (CBOR),* and the
power of the higher United Kingdom courts to issue declarations of incompatibility
under section 4 of the Human Rights Act 1998 (HRA).%
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These two techniques of political rights review and weak-form judicial review,
which in combination define and distinguish the new model, can be further broken
down into the following four essential institutional features, or jointly necessary and
sufficient conditions. The first is a legalized and codified charter or bill of rights—as
distinct from purely moral and political rights, residual common law liberties or a
piecemeal collection of specific, stand-alone statutory rights. This bill of rights forms
the subject-matter or focus of both political and weak-form judicial review and may
have either constitutional or statutory status.

The second feature is mandatory rights review of legislation by the political
branches before enactment. This is typically institutionalized by a requirement that
a government minister provide a formal statement where he or she is of the opinion
that a bill is incompatible with protected rights on its introduction in the legislature,
which triggers both prior executive vetting and subsequent legislative scrutiny.

The third is some form of constitutional review of legislation by the courts. That
is, a form of judicial power to protect and enforce these rights going beyond an
interpretive presumption that the legislature does not intend to violate them or
ordinary modes of statutory interpretation. From the perspective of traditional
legislative supremacy, these are enhanced or greater judicial powers to protect
rights than previously existed. As we shall see momentarily, the required form of
constitutional review may range from a duty to interpret legislation consistently with
protected rights where reasonably possible to a judicial power of invalidation.

The fourth feature, notwithstanding this judicial role, is a formal legislative power
to have the final word on what the law of the land is by ordinary majority vote.
The specific form of this legislative power will vary according to the version of
the constitutional review power granted to the courts, ranging from the power to
amend legislation as interpreted by the courts under their rights-respecting duty to
the power to override the judicial invalidation of legislation, with others in between.

In combination, the first and third features distinguish the new model from
traditional legislative supremacy and the fourth from judicial or constitutional
supremacy. These essential features of the new model are quite general and permit
a range of different specific instantiations, particularly with respect to the second
and third features, some of which have in fact been adopted in various countries.
So, on a spectrum in which traditional judicial and legislative supremacy mark the
two poles, the new model has at least five different possible variations, thereby
occupying five slightly different intermediate positions.

Starting from the judicial supremacy pole, the first of these is exemplified by
the Charter: (1) a constitutional bill of rights (2) granting the judiciary power to
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invalidate conflicting statutes but (3) with a formal legislative final word in the
form of the section 33 power exercisable by ordinary majority vote.!” The second
is a statutory bill of rights granting the judiciary the same power to invalidate
conflicting statutes, with a similar legislative override power. This position is most
closely, although not exactly, illustrated by the still operative CBOR.!® The third
version is exemplified by the HRA, the ACT Human Rights Act 2004 (ACTHRA) and
the Victorian Charter of Human Rights and Responsibilities Act 2006 (VCHRR): a
statutory bill of rights without the power of judicial invalidation of legislation but
instead one new judicial power to declare statutes incompatible with protected
rights that does not affect their continuing validity, and a second new judicial
power (and obligation) to give statutes a rights-consistent interpretation wherever
possible. Both types of judicial decision—declaratory and interpretive—are subject
to the ordinary legal power of the legislature to have the final word, a default power
in the case of the former and requiring affirmative action in the case of the latter.
The fourth variation is a similar statutory bill of rights containing the second judicial
power, the interpretive power/duty, but lacking the first or declaratory power. This
was exemplified by the New Zealand Bill of Rights Act 1990 (NZBORA), at least
until 2000 when the latter power was seemingly implied by the courts.® A fifth
variation would be granting the courts the declaratory power but only ordinary and
traditional powers of statutory interpretation.?

A statutory bill of rights alone without either the interpretive duty or the declaratory
power would not satisfy the third necessary feature of the new model and thus,
whatever its independent merits, does not depart from traditional parliamentary
sovereignty. Similarly, pre-enactment political rights review alone, with or without
a bill of rights.??  Weak-form judicial review by itself is also insufficient, which is
why certain stand-alone legislative override mechanisms in non-Commonwealth
jurisdictions amount to no more than a “partial” adoption of the new model.??

We have already seen that what is new about the new model is the following: (1)
it transcends the standard dichotomy in institutional forms of constitutionalism,
providing a third choice; (2) it does so by combining two novel techniques of rights
protection; and (3) as part of this second feature, it provides a clear institutional
mechanism for decoupling judicial review from judicial supremacy. Also as part and
parcel of these characteristics, the new model establishes a distinctive and more
balanced allocation of powers between courts and legislatures than under the two
lopsided existing models. Thus, with their authority to engage in constitutional
review, courts have greater powers than under political constitutionalism but
their lack of de jure finality means less power than under any form of legal
constitutionalism. And conversely, legislatures are faced with greater legal and
judicial constraints on their actions than under political constitutionalism, but fewer
than under legal constitutionalism.
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This allocation of powers demonstrates that the new third option is specifically
an intermediate one in between the two standard and traditional choices. Its
intermediate nature can be further elaborated and explained in the following ways.
First, it takes certain key ideas from each of the other two models and combines
them into a distinct third option. By borrowing from both, the new model creates
something in between. From the “big-C" version of legal constitutionalism, the
new model first takes the importance of a comprehensive set of affirmative legal
rights,?® as distinct from the (a) mostly moral and political, (b) ad hoc statutory
and/or (c) default, or negative, conception of rights and liberties as whatever
is left unregulated by government that characterizes the traditional model of
parliamentary sovereignty. It also accepts the importance of judicial protection and
enforcement of rights, as compared with exclusively political. And from legislative
supremacy, the new model takes the importance of the notion that there is no form
of law set above and wholly immunized from legislative action.

Secondly, the new model can be said to create a distinct blending of legal and
political constitutionalism across the board. Although the discourse of political
versus legal constitutionalism tends to suggest that the choice is an either-or one,
in reality most legal systems have elements of both even where one or the other
is predominant.2* Thus, a paradigmatically legal constitutionalist regime such as
the United States still has swathes of putatively constitutional law that are typically
politically rather than judicially enforced, such as separation of powers between
Congress and the President.?> Australia is perhaps the best example of a formally
"mixed regime” at the national level, with a legal constitutionalist treatment of
structural issues—federalism and separation of powers—and a mostly political
constitutionalist treatment of rights.?

By contrast with such formally or informally mixed regimes that apply one or other
model to different substantive areas, the new model blends political and legal
constitutionalism across the board. It provides a sequenced role for both legal and
political modes of accountability as its general mode of operation. In its various
instantiations the new model begins with political rights review at the legislative
stage, whereby the government is required to consider whether proposed legislation
is compatible with protected rights and make its conclusion known to parliament.?”
The second stage involves judicial rights review, whereby in the context of a litigated
case courts may exercise one or more of their enhanced powers to protect and
enforce the rights. The third and final stage involves post-legislative political rights
review, whereby the legislature may exercise its power of the final word and enforce
any disagreement with the courts. Indeed, the new model not only combines
legal and political modes of accountability, but also (1) legal and moral/political
conceptions of rights and (2) judicial and legislative rights reasoning,?® rather than
a general systemic choice of one rather than the other.
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Thirdly, and most formally, the new model offers a set of intermediate legal positions
to the essential and conflicting postulates of constitutional and legislative supremacy.
Despite interesting differences in the institutionalization of legal constitutionalism
since the end of World War Il, most notably between centralized and decentralized
judicial review, contemporary systems of constitutional supremacy around the world
uniformly adhere to the basic principles first established by the United States in its
legal revolution against Great Britain that closely followed the political one. These
are that the written—or, rather codified—constitution, including its rights provisions,
is (1) the supreme law of the land, (2) entrenched against ordinary majoritarian
amendment or repeal and (3) enforced by the judicial power to invalidate
or disapply conflicting statutes and other government actions, against whose
decisions the legislature is powerless to act by ordinary majority vote. The contrary
principles of traditional parliamentary sovereignty, which the U.S. Constitution was
deliberately designed to reject, are that statutes are (1) the supreme law of the land,
(2) not entrenched against ordinary majoritarian amendment or repeal and (3) not
subject to a judicial power of review and invalidation on substantive grounds.?

The new model provides intermediate positions on each of these three basic issues.
In a legally significant sense, the protected rights have some form of higher law
status compared to ordinary statutes but not one that wholly immunizes them from
legislative action. This may, for example, be conventional constitutional status but
subject to a legislative override, as in Canada, or “constitutional statute” status
as has been argued for under the HRA® and occasionally applied in practice in
New Zealand, whereby the earlier statutory right prevails over a conflicting later
ordinary statute unless expressly amended or repealed.?* Such non-application of
the normal doctrine of implied repeal also provides a mode of partial entrenchment
that straddles the full and no entrenchment of the other two models.3? And, as
discussed, the new model grants courts greater powers to protect rights than under
traditional parliamentary sovereignty, powers that amount to forms of constitutional
review, but not powers against which legislatures are wholly powerless to act by
ordinary majority, as under constitutional supremacy. These include the power of
Canadian courts to disapply conflicting statutes subject to the legislative power in
section 33, the power of higher U.K. courts to issue declarations of incompatibility
under section 4 of the HRA, and the power/duty of U.K. and New Zealand courts
to interpret statutes consistently with rights provisions whenever possible.** These
new, “weak-form” powers occupy the space in between strong-form judicial review
against which there is no legislative recourse by ordinary majority vote vis-a-vis the
particular statute at issue and no constitutional review at all.

The Commonwealth model does not only, however, provide a new form of judicial
review; it also provides a new justification of judicial review. For once shorn of
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judicial supremacy, the task of defending a judicial role in rights protection is a
different—and easier—one. A model of constitutionalism that provides for judicial
rights review of legislation but gives the legal power of the final word to ordinary
majority vote in the legislature is normatively, and not only practically, different from
one that does not.

rom a systemic perspective, the new model suggests the novel possibility Il. THE FULLER
that the universe of constitutionalism, rather than a bifurcated one clustered SPECTRUM

around one or other of two mutually incompatible poles, is more of
a continuum based on the scope and role of legal/judicial versus political/
legislative decision-making in resolving rights issues and enforcing other limits on
political power. The continuum stretches from what can be thought of as pure
political constitutionalism or strong legislative supremacy at one end to pure legal
constitutionalism, or what has been termed “the total constitution,”?* at the other.
On this continuum, unlike on the bipolar model, many constitutionalist systems will
occupy positions somewhere between the two ends.

For pure political constitutionalism, the answer to the general question of what type
or number of rights-relevant issues and conflicts in a society should be resolved by
judicially enforceable higher law is zero. All such issues/conflicts should be resolved
politically, through ordinary, non-constitutional laws made and executed by political
actors who remain fully accountable for them to the electorate. The judicial role is
limited to fairly interpreting and applying this law. The opposite answer is given by
pure legal constitutionalism. lts instrument is the “total constitution,” a constitution
that decides or strongly influences virtually all rights-relevant issues and conflicts in
a society. It does this by broadly defining the rights it contains, imposing affirmative
duties on government and/or by creating greater horizontal effect on private law and
private individuals.® In this way, the total constitution effectively constitutionalizes
all law by requiring it to be not merely consistent with, but effectively superseded
by, the comprehensive higher law of the constitution. Here there is relatively little
room for discretionary, autonomous political decision-making or lawmaking as the
total constitution provides mandatory answers to almost all issues, leaving ordinary
law in effect as a form of administrative law. What defines this polar position, then,
is the scope or reach of legal constitutionalism.

Moving along the continuum from total constitutionalism, we come to more
standard or limited versions of legal constitutionalism, in which the written or
unwritten higher law as construed and applied by the constitutional judiciary
resolves some but not all of the rights-relevant issues and conflicts in a society.
Again, as compared with the polar version, this will typically be because of its fewer
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and more narrowly defined rights, lesser reach into the private sphere and/or fewer
affirmative duties on government. Here, legal constitutionalism still leaves significant
space for discretionary and autonomous political decision-making in that it removes
some but not all topics from the political sphere and, within those remaining, some
but not all approaches to those topics. In other words, within conventional legal
constitutionalism, higher law (as interpreted and applied by the courts) provides
answers to certain issues and narrows the range of permissible political options on
others, but its lesser scope compared to the pure or polar version maintains greater
space for politically accountable decision-making. Just as important as its better-
known function of taking some issues off the political agenda® is that ordinary legal
constitutionalism /eaves others on it—and this has been central to its appeal in an era
that has seen the rise of world constitutionalism alongside, and as part and parcel
of, the rise of world democracy.*’

The new Commonwealth model occupies that part of the continuum in between
this more limited and common form of legal constitutionalism on the one side and
pure political constitutionalism on the other. With its blending and sequencing
of legal and political accountability and modes of reasoning, its form of judicially
enforced higher law influences but does not automatically or necessarily resolve any
rights-related issues, distinguishing it from the neighboring positions on either side.
Within the space occupied by the new model and on the basis of the introductory
discussion of the range of different specific instantiations above, it might be
suggested that Canada is slightly closer to the limited legal constitutionalism part
of the continuum than the other new model jurisdictions, with the original version
of the NZBORA slightly closer to the political constitutionalism pole than the HRA,
ACTHRA and VCHRR.

To give a concrete example of how these various positions on the continuum affect
how and by whom rights issues are decided, let us consider the case of abortion.
On this issue at least, Germany approximates pure legal or total constitutionalism.®
As interpreted by the Federal Constitutional Court, the Basic Law largely determines
how this most controversial issue is resolved, leaving relatively little space for
discretionary political decision-making. As is well-known, because the fetus’ right to
life is protected by Article 2(2)*° and the state has a constitutional duty to protect
this life even against its mother, the state must treat all abortions as unlawful with
the exception of the few judicially defined “unexactable” situations, such as rape,
incest or severe birth defects.*° Discretionary political decision-making is limited
to the narrow window of selecting constitutionally permissible means, apart from
the criminal law, for effectively fulfilling the state’s duty while still maintaining
the required general unlawfulness of abortion. Even here, however, the Federal
Constitutional Court has prescribed much of the content of mandatory counseling
as a permissible alternative.*!
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The United States exemplifies the second position on the continuum, the more
conventional or limited version of legal constitutionalism, in its written or enacted
form. Here, judicially enforced higher law determines what legislatures cannot do—
namely, as currently interpreted by the Supreme Court, prohibit or place “undue
burdens” on pre-viability abortions or post-viability ones necessary to protect the
life or health of the mother—but leaves a greater amount of space for discretionary
political decision-making within the parameters of the constitutionally permissible.*
Thus, the scope of legislative choice runs from no regulation of abortion at all to
twenty-four hour waiting periods, prohibiting so-called partial birth abortions, and
perhaps mandatory viewing of fetal ultrasounds.*

In the U.K,, the HRA as interpreted and applied by the judiciary may influence
the abortion issue but does not definitively decide any aspect of it—either what
legislatures must or cannot do. So, even if a higher court were to interpret
Convention rights as bestowing a right to life on the fetus and declare the current
U.K. abortion statute inconsistent with it—or, conversely, declare a future statute
criminalizing abortion inconsistent with a woman'’s right to privacy—Parliament
would be free to exercise its power to disregard the declaration.** Indeed, this first
was the specific scenario cited by the Home Secretary during legislative debate
on the HRA as the type of situation where Parliament might reject a declaration.
Similarly, if a court were to interpret the current abortion statute narrowly to render
it consistent with its finding of a right to life, Parliament would be free to amend the
statute to make its intention and disagreement with the judicial decision clear.

At the federal level in Australia, one of the last surviving bastions of a fairly pure
form of political constitutionalism in the rights context, the abortion issue is fully
and exclusively decided by politically accountable lawmaking, with no substantive
role for the judiciary—apart, of course, from interpreting it according to traditional
principles of statutory interpretation and applying it in litigated cases.

To be sure, other factors than the four defining the new model and differentiating
it from both conventional legal and pure political constitutionalism may also help
to locate the relative position of any particular system on this continuum. These
are factors that might be said to affect the depth or strength of legal/judicial
decision-making, as distinct from its breadth or scope, such as the ease or difficulty
of constitutional amendment,*® the independence and tenure of the judiciary, and
access to (individual standing) and systemic consequences of judicial review. Thus,
on these issues, the U.S. system, with its very high bar for constitutional amendment,
life tenure for federal judges without a mandatory retirement age, relatively easy
access to judicial review due to individual standing and decentralization, and
system-wide effects of judicial decisions is closer to the polar position than most
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other systems of conventional legal constitutionalism or constitutional supremacy.
At the margin, this may even result in some blurring of the boundary between
pure and ordinary legal constitutionalism, especially if or where a total constitution
bestows lesser depth to legal/judicial decision-making through its position on these
issues. Ultimately, however, depth issues of this sort are subordinated to the prime
criterion of the scope of such decision-making within the political system.
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University Press. Reprinted with permission.
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