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ROLLING EASEMENTS AS A VIABLE TOOL
TO ADDRESS RISING SEA LEVELS IN US
COASTAL COMMUNITIES
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INTRODUCTION

Over the next 30 years, sea levels along the US coastline are projected to
rise by 10 to 12 inches, on average.! Remarkably, this projection is equivalent to

1. William V. Sweet, et al., Global and Regional Sea Level Rise Scenarios for the
United States: Updated Mean Projections and Extreme Water Level Probabilities Along U.S.
Coastlines (Nat’l Oceanic & Atmospheric Admin., 2022), https://oceanservice.noaa.gov/
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the total sea level rise observed over the past 100 years.> As greenhouse gas emis-
sions and global surface temperatures increase, the combined effects of thermal
expansion and ice melt will prolong sea level rise into the foreseeable future.’
Rising sea levels pose a threat to coastal communities by inundating low-lying
lands, eroding beaches, intensifying coastal flooding, and increasing the salinity
of estuaries and tidal wetlands.* Sea level rise, coupled with extreme weather
events, will undoubtably continue to cause severe property damage in the future.
As shorelines shift with changing sea levels, coastal municipalities must be able
to balance private property rights against the public’s right to future access.

To protect their property from the threat of rising sea levels, coastal
owners generally implement two types of armoring practices: hard armoring,
which uses structures like seawalls, jetties, and bulkheads; and soft armoring,
which uses soft, natural materials like sand and vegetation.’ In fact, armor-
ing structures cover at least one-tenth of California’s 1200-mile coastline,
including one-third of its southern coast.® While shoreline armoring may tem-
porarily protect coastal property from rising sea levels, armoring structures
ultimately damage that which they seek to protect by eroding beaches below
walls, blocking public access, destroying nursery habitats of estuarine species,
and diminishing inland property values by obstructing oceanfront views.’

Another tool to combat sea level rise in coastal communities is the imple-
mentation of rolling easements. Rolling easements arise from regulations,
interests in land acquired from property owners who want to preserve the value
of their realty, or environmental interests that allow wetlands, beaches, or access
along the shore to migrate inland.* Generally,under a rolling easement, property
owners yield a right of way to naturally migrating shorelines with the interest in
land attaching to the shoreline no matter where it moves.” Accordingly, the public

hazards/sealevelrise/noaa-nos-techrptOl-global-regional-SLR-scenarios-US.pdf [https:/
perma.cc/U6AT-8QYL].

2. Id atl

3. Gerald A. Meehl, et al., How Much More Global Warming and Sea Level Rise?,307
Scr. 1769, 1771 (2005).

4. James G.Titus, et al., State and Local Governments Plan for Development of Most
Land Vulnerable to Rising Sea Level along the U.S. Atlantic Coast,4 ENV’T RsCH. LETTERS 1,
2 (2009).

5. James G.Titus, Rolling Easements (U.S. Env’t Prot. Agency, 2011), http://water.epa.
gov/type/oceb/cre/upload/rollingeasementsprimer.pdf [https://perma.cc/T32R-N7PJ].

6. Molly L. Melius & Margaret R. Caldwell, 2015 California Coastal Armoring Report:
Managing Coastal Armoring and Climate Change Adaptation in the 21st Century 18 (Stan. L.
Sch. Env’t & Nat. Res. L. & Pol’y Program, Working Paper, 2015), https://law.stanford.edu/
wp-content/uploads/2015/07/CalCoastArmor-FULL-REPORT-6.1715.pdf  [https://perma.
cc/7524-4E7H].

7. Serena Liss, Shoreline Armoring and the Public Trust Doctrine: Balancing Public
and Private Interests as Seas Rise, 46 ENv’'T L. REP. NEws & ANALysIs 10033 (2016).

8. Titus, supra note 5, at 166.

9. James G. Titus, Rising Seas, Coastal Erosion, and the Takings Clause: How to Save
Wetlands and Beaches Without Hurting Property Owners, 57 Mp. L. REv. 1279, 1313 (1998).
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retains a reversionary interest'’ in the moving shoreline."! Under the Public Trust
Doctrine,' shoreline boundaries only shift from gradual events—variations in
the height and width of sandy beaches, shoreline erosion or accretion, and uplift
or subsidence of land —which change the location of where the mean high tide
line meets the shoreline.”* Conversely, rolling easements may also be created
when boundaries shift suddenly through avulsive events like intense storms that
cause acute flooding."* To this end, rolling easements are well suited to a world
where climate change is intensifying and increasing the likelihood of extreme
weather events like hurricanes and severe storms.

Texas was the first US state to adopt rolling easements through the Texas
Open Beaches Act in 1959.5 The Act provided the public with a “free and
unrestricted right” to the area extending from the “line of mean low tide to the
line of vegetation bordering on the Gulf of Mexico.”'® Such a right could be
acquired via prescription, dedication, or by virtue of a continuous right in the
public.” Essentially, the Act imposed a public beach access easement on all
property up to the natural vegetation line, irrespective of whether such prop-
erty had ever been used by the public.’® However, in 2012, the Texas Supreme
Court’s ruling in Severance v. Patterson overturned longstanding judicial and
statutory precedent by rejecting the definition of rolling easements under the
Texas Open Beaches Act.”” The Severance court held that private-public prop-
erty boundary demarcations follow the common law’s definition, which only
considers shifts in the shoreline through gradual processes like erosion and
accretion.” To this end, the court reasoned, “avulsive events such as storms

10. A reversionary interest is the grantor’s right to resume ownership if and when
certain conditions are met. For example, a deed may include terms triggering a change in
ownership back to the grantor if the grantee does not comply with the covenants of the
deed. Patricia L. Pregmon & Andrew M. Loza, Reversionary Interest, WECONSERVEPA (2022),
https://conservationtools.org/guides/21-reversionary-interest [https://perma.cc/RMB4-
WSVE] (last visited April 25,2022).

11.  Titus, supra note 9, at 1371.

12. The public trust doctrine provides that a state holds in trust for public use the
“waters of the state owned by and available to all citizens equally for the purposes of
navigation, hunting, fowling, and fishing, and that the trust is not invalidated by private
ownership of the underlying land.” Titus, supra note 5, at 166.

13. Charles Lester, Protecting Public Trust Shoreline Resources (Marine Science
Institute, 2022), https://documents.coastal.ca.gov/assets/slr/Lester %20Prot %20Public %20
Trust%20Res %20Face %200f %20SLR.pdf [https:/perma.cc/THBR-PW7S].

14. BartOoN H. THOMPSON ET AL., LEGAL CONTROL OF WATER RESOURCES: CASES AND
MATERIALS 633 (W. Acad. Publ’g, 6th ed., 2018).

15. Richard J. McLaughlin, Rolling Easements as A Response to Sea Level Rise in
Coastal Texas: Current Status of the Law After Severance v. Patterson,26 J. LAND USE & ENv'T.
L.365,369 (2011).

16. Tex. Nat. REs. CopE ANN. § 61.011(a) (West 2019).

17 1Id.

18. McLaughlin, supra note 15, at 367

19. Severance v. Patterson, 370 S.W.3d 705 (Tex. 2012).

20. Id. at 723.
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and hurricanes that drastically alter preexisting littoral boundaries do not have
the effect of allowing a public use easement to migrate onto previously unen-
cumbered property.”?' Although the court’s ruling in Severance limited the
application of rolling easements in Texas, rolling easements, as established
under the Texas Open Beaches Act, remain a viable tool to address sea level
rise in US coastal communities. Considering that more than 40 percent of
Americans currently live in coastal counties® and extreme weather events are
projected to become even more frequent in the future due to climate change,
incorporation of rolling easements into coastal management plans will become
increasingly necessary to protect public safety, minimize future recovery costs,
and preserve coastal environments and economies.

This Article will first evaluate the viability of rolling easements as a tool
to combat rising sea levels in US coastal communities. Then, it will propose
how coastal municipalities can use the rolling easement doctrine established
under the Texas Open Beaches Act as a model for balancing dual responsi-
bilities of protecting private property rights and safeguarding public access
to coastal waters. Finally, it will consider applications of rolling easements to
states positioned along the Atlantic and Pacific coasts, namely in New Jersey
and California, where sea levels are expected to rise considerably in upcoming
decades and profoundly affect the lives of tens of millions of Americans.

I.  ViaBiLiTy oF ROLLING EASEMENTS AS A MITIGATION TOOL TO
CoMmBAT SEA LEVEL RISE

A. Authority for Rolling Easements

Rolling easement provisions can be streamlined relatively seamlessly
into state statutes, zoning ordinances, or environmental regulations that have
similar objectives. State legislatures have plenary authority to regulate land
use and activities in intertidal zones including prohibiting or discouraging new
shore protection structures.”® For example, South Carolina prohibits new sea-
walls along the Atlantic Ocean,* while Texas discourages all structures that
interfere with coastal processes along the Gulf of Mexico.” States also com-
monly adopt permit programs for shoreline protection as part of their wetlands,
mudflat, or beach programs.?® In Texas, rolling easements are directly incorpo-
rated into all executory contracts where a purchaser “expressly acknowledges
that he has acquired an easement up to the vegetation line and that structures

21. Id.at72s.

22. Nat’l Oceanic & Atmospheric Admin. Off. for Coastal Mgmt., Fast Facts: Economics
and Demographics, https://coast.noaa.gov/states/fast-facts/economics-and-demographics.
html [https://perma.cc/V2GY-H673] (last visited April 25,2022).

23. Titus, supra note 5, at 89.

24. S.C.CoDE ANN. § 48-39-290 (West 2020).

25. Tex. NatT. REs. CopE ANN. § 61.013 (West 2019).

26. Titus, supra note 5, at 89.
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seaward of the vegetation line or that become seaward as a result of natural
processes are subject to a lawsuit by the state to remove such structures.”” For
example, the following warning is listed for every transaction in Texas convey-
ing land positioned seaward of an Intracoastal Waterway:

If the property is in close proximity to a beach fronting the Gulf of Mexico,

the purchaser is hereby advised that the public has acquired a right of use

or an easement to or over the area of any public beach by prescription,

dedication, or presumption, or has retained a right by virtue of a con-

tinuous right in the public since time immemorial, as recognized in law

and custom.”

Additionally, zoning ordinances in coastal and coastal overlay zones may
include restrictions on shore protection and armoring.” In Virginia, zoning
ordinances “provide for . . . the safety from flood . . . for the preservation of
agricultural and forest lands and other lands of significance for the protection
of the natural environment.”* Here, localities can create zones regulating “the
use of land, buildings, structures, and other premises for agricultural, business,
industrial, residential, flood plain, and other specific uses . . . and provide ade-
quate provisions for drainage and flood control.”® Floodplain and wetland
regulations also discourage development to avoid harm to beaches, mudflats,
or vegetated wetlands and to allow natural migration inland.* Such regula-
tions operate in concert with zoning practices to protect low, dry lands that
gradually become wetlands.*

The extent of armoring restrictions varies by jurisdiction. In northeast-
ern (MA, RI,NJ, ME), south-Atlantic (NC, SC), and western states (OR, WA)
and in Texas, hard armoring (e.g., seawalls, jetties, and bulkheads) is prohibited
within dunes and in some estuaries, while soft armoring (e.g., beach renourish-
ment and grade elevation) is allowed so long as these practices offset erosion
without impairing beach access.** Given California’s dedication to providing
public beach access and promoting ecological stability, some may find it sur-
prising that California’s Coastal Act permits hard armoring. However, such
armoring is allowed under the Act to protect existing structures or structures
in danger from erosion or in circumstances where there are no other envi-
ronmentally less damaging, feasible alternatives.® It should be noted that a
state’s public trust rights always trump armoring rights. In cases where armor-

27.  McLaughlin, supra note 15, at 372.

28. Tex. Nat. REs. ConpE ANN. § 61.025 (West 2019).

29. Titus, supra note 5, at 41.

30. Va.CopE ANN. § 15.2-2280,2283,2241(3) (West 2016).

31 Id

32. Titus, supra note 5, at 46.

33. Id. at 89.

34. Id. at 46.

35. Chloe Angelis, The Public Trust Doctrine and Sea Level Rise in California: Using
the Public Trust to Restrict Coastal Armoring, 19 HAsTINGS W. Nw. J. ENVTL. L. & PoL’y 249,
255 (2013).
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ing privileges are overly broad and therefore violate public trust principles by
encroaching on public lands below the “ordinary high-water mark,” the inter-
est of the public trust prevails to extinguish any armoring privileges regardless
of whether an administrative permit was granted.”’

In some situations, coastal property owners may decide to pursue alter-
natives to armoring such as minimally invasive, living shorelines which reduce
erosion, decrease wave energy, and filter runoff.®® For example, property
owners recently proposed positioning mangroves on either side of a road to
prevent washout during storm surges and protect properties along coastlines
at Miami’s Morningside Park.* Living shorelines in the form of riprap break-
waters,* oyster reef balls,* and marshes are quite popular in Texas, including
in Galveston Island, where such materials help stabilize shorelines and pre-
vent property damage.** Additionally, property owners may provide means for
public access such as walkways or promenades along the crests of armoring
structures. In such instances, it would seem counterproductive to restrict these
activities under a rolling easement doctrine, since they neither impair public
access nor disturb environmental function.

36. The “ordinary high-water mark” is defined as the “demarcation between publicly
owned land along the water and privately owned land.” The demarcation is typically based
on the mean high-water line. However, it can also be based on the “line of vegetation, the
water mark caused by wave run-up, or surveys of elevation of mean high-water” depending
on jurisdiction. Titus, supra note 5, at 165.

37 Id. at273.

38. Erika Bolstad, Living Shorelines’ Will Get Fast Track to Combat Sea Level Rise,Scl.
Awm. (July 6,2016), https://www.scientificamerican.com/article/living-shorelines-will-get-fast-
track-to-combat-sea-level-rise [https:/perma.cc/D4Y2-TF2B].

39. Alex Harris, Can mangroves save Miami? ‘Living shorelines’ a sea rise solution
struggling to take root, Miam1 HERALD (April 15,2022), https://www.miamiherald.com/news/
local/environment/article260166170.html#storylink=cpyhttps://www.miamiherald.com/
news/local/environment/article260166170.html [https:/perma.cc/3ZFB-USMQ)].

40. Riprap is defined as a “layer of large stones that protects soil from erosion in areas
of high or concentrated flows.” By preventing erosion, riprap is oftentimes used in coastal
regions to help stabilize shorelines. Stormwater Best Management Practice: Riprap, U.S.
Env’t Prot. Agency (December 2021), https://www.epa.gov/system/files/documents/2021-11/
bmp-riprap.pdf [https:/perma.cc/H33J-EBVM] (last visited, February 4,2023).

41. Opyster reef balls are artificial, concrete structures installed in coastal regions
experiencing high wave energy. With their abundant open spaces, they attract oyster larva
which naturally form reefs along the shoreline. Because the vertical growth of oyster reefs
typically exceeds the rate of expected sea level rise, they can function as wave breaks to
protect shorelines against erosion. Oyster Reef Balls: Strengthening Shorelines with Oyster
Communities, Tampa BAy WaTcH, https://tampabaywatch.org/restoration/oyster-communities/
oyster-reef-balls [https://perma.cc/MRM9-SNTM] (last visited February 4,2023); Antonio B.
Rodriguez, et al., Oyster Reefs Can Outpace Sea Level Rise, 4 Natr. CLIM. CHANGE 493-97
(2014).

42. Kelsey Calvez, Aw Shucks: Rebuilding Oyster Reefs along the Texas
Coast, PENN. St. Univ. (October 13, 2021), https://storymaps.arcgis.com/stories/
d5£c90c87f0d41b18a7416dbf5£3d8ff (last visited, February 4, 2023).
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Government agencies can also create rolling easements via acquisition or
dedication. In existing communities which have limited public beach access or
have non-rolling beach access, government agencies can acquire rolling ease-
ments by: (1) purchase of an easement from a willing buyer, (2) donation of a
rolling easement from a landowner, (3) eminent domain, or (4) as a condition
for a permit to develop land (i.e., exaction).* In new communities with public
beach access, developers often dedicate a rolling affirmative easement on the
dry beach through deed language expressly stating that the “easement shifts
with the vegetation line or extends inland of the mean high tide line and shifts
as the mean high tide line shifts.”* In Texas and Florida, government agencies
can ask a court for permission to establish a rolling easement, adjust a prop-
erty line, or remove a shore-protection structure on common law grounds.®
In Washington state, rolling easements may be granted by a court to Native
American tribes where the US owns tidal lands in trust for the tribe.** While
eminent domain is a popular method for establishing easements in New Jersey,
it is prohibitively expensive in California.”

Whether or not an interest acquired by a government agency to estab-
lish a rolling easement is recognized as a property interest depends on how it
is acquired. In many states, exacted conservation easements are not recog-
nized as a property interest due to the issue of voluntariness.”® To this end,
exacted conservation easements do not arise out of personal motivations to
protect the value of the land, but are, instead, entered into unwillingly where
property owners are generally coerced into creating or contributing to exacted
conservation easements.” Per the court’s ruling in Nollan v. California Coastal
Commission, unless an exaction “serves the same governmental purpose as
[would a] development ban, the building restriction is not a valid regulation of
land use but an out-and-out plan of extortion.”® Consequently, in Nollan, the
court considered an exaction requiring immediate access along the dry beach
in exchange for a building permit to be a taking.’! This issue, however, can be
averted if a developer conveys a rolling easement to a land trust.”? Further,
the power of governments to create rolling easements via eminent domain is
limited when a rolling easement is purchased shortly after issuance of a rolling

43. Titus, supra note 5, at 59.

44. Id.

45. Id. at 61.

46. Id.

47 Carolyn Ginno, Do Mess with Texas . . . ? Why Rolling Easements May Provide a
Solution to the Loss of Public Beaches due to Climate Change-Induced Landward Coastal
Migration, 8 SAN DIEGO J. CLIMATE & ENERGY L. 225,243 (2017).

48. Id. at 101.

49. Jessica Owley, The Enforceability of Exacted Conservation Easements, 36 VT. L.
REV. 261,269 (2011).

50. Nollan v. Cal. Coastal Comm’n, 483 U.S. 825,837 (1987).

51 Id

52. Id
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easement regulation.™ Per the court’s ruling in Riggs v. Long Beach Town-
ship, when the government issues a regulation reducing property values in a
concerted effort to take the land through eminent domain, a court may inval-
idate the regulation or award the owner the fair market value of his property
before the regulation was adopted.* There may also be questions surround-
ing whether a government regulation prohibiting shoreline protection or
mandating the removal of structures constitutes an unconstitutional taking
requiring just compensation. The takings issue will be addressed in exhaustive
detail in Part II.

B.  Property Rights Considerations Surrounding Rolling Easements

In the context of rolling easements, it is important to consider funda-
mental property rights questions including: which private property rights roll
inland under a rolling easement doctrine? Would rolling design boundar-
ies based on time, rates of shoreline migration, or elevation above sea level
better protect private property interests than current designs by reducing risks
associated with ownership? Once a rolling design boundary is created, what
limitations can be imposed on private property rights seaward of the bound-
ary? If a submerge date is realized much earlier or later than projected, how
can property owners be protected?

Rolling design boundaries define the landward boundary of certain rights
or restrictions in a rolling easement.”> There are three ways in which rolling
design boundaries can be established. Traditionally, rolling design boundaries
are determined by existing public access (or coastal ecosystem) shoreline bound-
aries that migrate inland.*® These boundaries prohibit protection of structures on
or seaward of dunes, require the removal of existing structures if they encroach
seaward of the boundary between public and private land (e.g., mean high tide
line), and limit new development within a given distance inland of the dune
vegetation line.”” Alternatively, a rolling design boundary can be established in
the area of public access initially shrinking before a shoreline begins migrating
inland from erosion.® This permits property owners to continue to occupy the
coastal area but prohibits shore protection practices in the area.” Finally, rolling
design boundaries can be determined by the area landward of the current public
access boundary.”” Here, private-public boundaries are redesigned to provide
the public with enhanced future access along the shore.®!

53. Riggs v. Long Beach Township, 538 A.2d 808 (N.J. 1988).
54, Id.

55. Titus, supra note 5, at 166.

56. Id. at 115.

57 Id. at118.

58. Id. at 120.

59. Id.

60. Id. at122.

61. Id. at115.
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Titus has proposed alternate rolling design boundaries based on time,
shore migration, or elevation above sea level that might be better suited to the
needs of coastal property owners.®> For boundaries based on time, an ease-
ment allowing shore protection for a specified period would increase certainty
in a property’s value for current and future buyers and sellers of a property
subject to a rolling easement. Predetermined rates of shore migration used
in rolling design boundaries would also provide property owners with greater
certainty surrounding their land tenure, especially in vulnerable coastal areas
which are particularly susceptible to inundation in the immediate future. For
rolling design boundaries based on elevation above sea level, deeds with condi-
tions specifying that rolling design boundaries must reset inland when sea level
rises by a given amount above current levels would similarly increase certainty
for current and future owners of coastal property.

Once a rolling design boundary is created, a property owner must be
aware of the limitations imposed on his private property rights. Depending on
jurisdiction, rolling easements may impose the following restrictions on owners
positioned seaward of a rolling boundary: (1) limits on shore protection includ-
ing hard- and soft-armoring; (2) prohibitions on new development; (3) removal
of pre-existing structures including homes, utilities, retaining walls, driveways,
etc.; (4) public access provisions; and (5) “subject to” provisions for develop-
ers and prospective buyers of coastal property.®® However, some restrictions
imposed by rolling easements may be relaxed or even ignored under certain
circumstances. As mentioned, many jurisdictions allow shore protection in cir-
cumstances where a protection mechanism offsets erosion without impairing
access (e.g., beach renourishment) or is minimally invasive and maintains eco-
logical function (e.g., living shoreline). Additionally, structure removal may be
delayed to accommodate a landowner’s interests or if a local government or
land trust lacks the resources or will to remove such structures. To this end,
municipal budgets are limited in how much money they can allocate towards
structure removal, particularly when municipalities prioritize more urgent
matters involving public safety.

Furthermore, coastal property owners will likely voice fierce opposi-
tion to crush any political will behind structure removal, especially in states
where recalls are common like California. In fact, in the city of Del Mar, city
council members unanimously struck down any modifications to their adapta-
tion plan, including those calling for the removal of structures as an option to
combat rising sea levels.* City officials rebuffed Coastal Commission requests
to incorporate such modifications into the city’s adaptation plan, conclud-

62. Titus, supra note 5, at 115.

63. Id. at 123-25.

64. Phil Diehl, California Coastal Regulators Blast Del Mar for Rejecting “Retreat”
From Sea Level Rise, L.A. TiMes (October 18, 2019), https://www.latimes.com/environment/
story/2019-10-18/coastal-commission-blasts-del-marfor-stance-on-sea-level-rise [https:/
perma.cc/53DF-MKY3].
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ing that they were: “simply impractical due to the high property values in the
city.”® According to Del Mar Mayor Dave Drucker, “the number of proper-
ties and the expense at purchasing these properties is too high . . . where would
these people move . . . who would be liable for losses when beachfront prop-
erties in Del Mar are valued at over $20 million dollars?”® Imperial Beach
Councilmember Ed Spriggs echoed Mayor Drucker’s concerns about the pos-
sibility of incorporating managed retreat into future local coastal management
plans (LCP): “the words ‘managed retreat’ evoke fears that people will lose
their homes, and this stops any rational discussion of preparing for sea level
rise . . . there should be no mandate requiring managed retreat or planned relo-
cation on a large scale in LCPs.”?’

Both Mayor Drucker and Councilmember Spriggs concede that coastal
residents do not deny that sea levels are rising, but, instead, take issue with
projections about the timing of sea level rise, including when residents should
expect rising sea levels to have direct impacts on them and their properties.*
As noted by Mayor Drucker, “Del Mar residents will be more interested in
incorporating managed retreat mechanisms when they see actual impacts of
sea level rise on a more weekly or yearly basis, and it is not some theoretical
event far into the future.”® Lastly, managed retreat mechanisms are often-
times imposed upon coastal property owners against their will which further
explains their staunch opposition to managed retreat plans. As observed by
Professor Phillip King, “when you ask people to leave their homes, even if you
fully compensate them 100% economically, you will still pull them away from
their communities which complicates managed retreat efforts.””® Apparently,
Del Mar and Imperial Beach officials understood that any discussion of man-
aged retreat mechanisms like rolling easements would likely cost them their
political seats in the future and ceded concerns over community-wide impacts
of rising sea levels to the interests of private property owners.

Issues involving insurers who may stop offering coverage in risky coastal
areas, the relocation of taxpayers who fund the city government through prop-
erty taxes, and flooding in areas behind removed or relocated homes also thwart
municipal efforts to implement rolling easements in coastal communities.”

65. Id.

66. Coastal Cities Wrestling with ‘Managed Retreat’ Ramifications of a Rising Sea,
KPBS Public Media (July 31, 2019), https://www.kpbs.org/news/midday-edition/2019/08/01/
coastal-cities-managed-retreat-rising-sea-levels [https://perma.cc/DV76-M3LM].

67 Id

68. Id.

69. Id.

70. Lindsey Smith, California’s radical plan to defend homes from sea level rise: move
them, S.F. CHRON. (Apr. 28, 2022), https://www.sfchronicle.com/travel/article/California-
coast-sea-level-rise-17091737php [https://perma.cc/UEC7-7ULN].

71. Rosanna Xia, The California coast is disappearing under the rising sea. Our choices
are grim, L.A. Times (July 7 2019), https://www.latimes.com/projects/la-me-sea-level-rise-
california-coast [https://perma.cc/J6XK-T3BT].



2023 ROLLING EASEMENTS ASAVIABLE TOOL 109

Homeowners are typically offered insurance policies, hazard grants, and federal
relief to rebuild, not to relocate.”” As rising sea levels threaten coastal properties,
the risks of home ownership increase which drive up the price of insurance pre-
miums. Insurers may stop covering risky properties altogether, shifting the risks
of home ownership to the states and ultimately to the taxpayers.

To address this, renowned legal scholar Joseph Sax suggested a surety
bond or sinking fund to serve as a compensation mechanism to property
owners in advance of the submerge date (date at which a rolling design bound-
ary naturally migrates inland of a structure on a parcel of land subject to a
rolling easement).” The proceeds from the fund could later be invested and
provided to the property owner who would assume risks associated with sea
level rise.™ Should sea levels rise more slowly than expected, then the owner
would be paid more than what the property was worth.” On the other hand,
should sea levels rise more rapidly than expected or should the property owner
continue to make improvements as the submerge date approaches, then the
owner would be paid less than what the property was worth.”

While Sax’s proposal still awaits adoption, it offers an innovative
approach that converts the risk of coastal property loss into an annual buyout
mechanism, which would be more politically expedient than conventional,
uncompensated rolling easement policies. The closest any state has come to
implementing a compensation mechanism is Texas through its rolling ease-
ment policy, which covers up to $50,000 dollars for home relocation costs.”
Under this policy, homes encroaching seaward of dune vegetation lines are
relocated to new land parcels on the bay side of the dune line.”® While limita-
tions on property rights are imposed by rolling easements, they can be relaxed
under certain circumstances like when a protection mechanism offsets erosion
without impairing access (e.g., beach renourishment) or is minimally invasive
and maintains ecological function (e.g.,living shoreline). Consequently, rolling
easements are more palatable to property owners than other adaptation tools
used to address rising sea levels like no-development easements.

C.  Cost-Benefit Analysis of Rolling Easements

Rolling easements have long been proposed as a means of combating
rising sea levels in coastal communities. Rolling easements adjust private
property lines landward when sea levels rise to defined benchmarks at some
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submerge date.”” To preserve public access, rolling easements typically pre-
vent new construction and require removal of structures impairing access.®
Additionally, rolling easements expand the public trust to include shoreline
shifts from avulsive processes like hurricanes, which is especially important in a
future where storm events are expected to become more frequent and intense
due to climate change.®

During the 2016 El Nifio season in northern California, Pacifica residents
were caught off guard when storm waves broke through heavily armored sea-
walls, subsequently causing $16 million dollars in property damage —nearly half
of the town’s operating budget.®> Shortly thereafter, Pacifica officials began to
reconsider current armoring strategies that proved to be largely inadequate in
holding back the sea from strong storm waves. To this end, officials seriously
considered incorporating climate adaptation options like rolling easements into
local coastal management plans.> By removing or relocating current properties
and steering new development away from areas at high risk of future inundation
from rising sea levels, rolling easements could minimize losses by anticipating
rather than reacting to future coastal property damage from rising sea levels.

Rolling easements are an appealing tool for addressing rising sea levels,
because they provide benefits to coastal property owners and the public alike.
To this end, rolling easements allow coastal wetlands and beaches to migrate
naturally while, at the same time, give coastal property owners the opportunity
to develop and beneficially use their property in the years preceding inun-
dation.* Accordingly, rolling easements impose no costs on owners until sea
levels actually rise. In effect, rolling easements encourage rational property
owners to sell rather than to renovate or improve their property as inunda-
tion becomes increasingly apparent in order to minimize economic losses from
property damage. Hence, rolling easements give a property owner the flexi-
bility of being able to develop before inundation is expected and to sell once
inundation becomes likely. Indeed, rolling easements are preferable to no-de-
velopment easements which prohibit the development or profitable use of the
land by property owners.*

Additionally, rolling easements allow time for costs associated with sea
level rise to be incorporated into reasonable investment-backed expectations.”’
For example, Texas requires warnings for all executory contracts that shore
erosion may move the public beach to where a buyer’s property is located and
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that the state can force a buyer to remove the property and pay for removal
should the public beach migrate in the future.®® Hence, rolling easements give
property owners advanced warning that their properties are subject to removal
so that they can sell in advance of inundation and not lose significant invest-
ment tied to improvements on their land.

Finally, rolling easements generally prohibit or severely restrict coastal
armoring.¥ To this end, a rolling easement could require the removal of
pre-existing structures seaward of a specific migrating shoreline (e.g., dune
vegetation line, mean high-water mark, or the upper boundary of tidal wet-
lands).” As mentioned, rolling easements provide benefits to the public by
preventing erosion of beaches below walls, obstruction of public access, and
destruction of nursery habitats of estuarine species to minimize damage to
fragile and dynamic environmental resources.”’ Accordingly, rolling easements
are preferable to hard- (e.g., seawalls) and soft- (e.g., beach renourishment)
armoring which steepen beaches and increase coastal erosion.”” Moreover, by
prohibiting or severely restricting armoring, rolling easements provide bene-
fits to private property owners by preserving inland property values which are
significantly reduced from obstructed beachfront views when coastal property
owners armor their properties.” Such restrictions would also presumably pro-
vide benefits to both private property owners and the public by reducing costs
to municipalities for upkeep of shoreline protection structures.

However, it should be noted that rolling easements do impose direct
costs on municipalities via purchase, inspection, management, and relocation
and litigation costs when owners attempt to avoid the terms of a rolling ease-
ment.* Further, implementation of rolling easements is oftentimes marred
by politics. In the Pacifica example described earlier, even the prospect of
rolling easements resulted in mayors being ousted, planning documents being
rewritten, and recall campaigns being waged against city officials.”” Indeed,
Pacifica property owners, egged on by aggressive realtors, flooded city meet-
ings and organized against rolling easements over concerns that their valuable
properties would be “condemned” and that their town would descend into
an “economic wasteland.”” Despite the fact that seawalls had already failed
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to protect the town, Pacifica city officials caved to public pressure by voting
to extend seawall coverage along Pacifica’s coast.” By so doing, city officials
essentially chose to take their town a step backwards by voting against adopt-
ing proactive adaptation strategies like rolling easements, which would have
better protected private and public properties from future storms of similar or
greater magnitude. As environmentalists later pointed out, Pacifica property
owners’ concerns regarding their property values would become moot if their
properties were to ever succumb to rising sea levels in the future.”

Before dismissing other viable means of addressing rising sea levels in
favor of rolling easements, certain questions must first be considered. For one,
if coastal municipalities do not start adapting to climate realities from rising
sea levels now, how much will it cost them in the future? Next, do oceanfront
property owners who place great importance in the aesthetic value of their
properties really want their coastal towns or cities to become one armored wall
of concrete against the ocean? Also, how do inland property owners whose
ocean views are obstructed by shoreline armoring factor into a municipali-
ty’s decision-making process? Why should these property owners’ concerns
be devalued to protect the interests of oceanfront property owners? Finally,
will there even be beaches to enjoy in the future or oceanfront properties
remaining should municipalities continue to respond to rising sea levels by
implementing the same strategies that have failed in the past?

Another important consideration when examining the costs versus ben-
efits of rolling easements is the value of the natural shore versus the value of
private property lost to a rolling easement. Coastal communities must decide
whether the value of preserving a natural shoreline is greater than the value of
assets threatened by sea level rise less the cost of shore protection.” For exam-
ple, in California, $150 billion dollars of coastal property is at risk of flooding
and two-thirds of the state’s beaches and salt marshes could vanish by 2100.!%
However, for most people, the time value of money factors in where the year
2100 is seen as too far into the future to be of concern to them in the present.
To this end, owners of highly valued oceanfront properties are not going to
readily give them up now for some event that may or may not materialize in
the future. In fact, many owners will likely not give up their properties until
inundation is imminent, perhaps even up to the point where their properties
are physically underwater.

Additionally, tax consequences weigh heavily on a property owner’s deci-
sion to sell his highly valued oceanfront property. For one, capital gains taxes
associated with the sale of such property would likely dissuade the owner
from selling.'”! While the owner could defer capital gains taxes through a 1031
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like-kind exchange or an umbrella real estate investment trust (UPREIT),
this requires time and effort on the part of the owner to meet the exhaus-
tive requirements under both deferral options.!'”? Further, capital gains taxes
would eventually come due upon the sale of the substituted property in a 1031
like-kind exchange or upon the conversion of operating partnership units into
REIT shares in an UPREIT.!”® Finally, the 2017 Tax Act under IRC Section
67(g) has limited any deductions from casualty losses (both business and per-
sonal) to those attributed to federally declared disasters in the taxable years
from 2018 to 2025.1 Since the owner benefits from the deferral of capital
gains by excluding them from his gross income and may or may not be allowed
a deduction for casualty losses, the property owner will likely be incentivized
to hold rather than to sell his property to minimize tax burdens if the submerge
date is sometime far into the future.

Perhaps rolling easements are best applied in rural, undeveloped coastal
areas where land is less valuable and owners are more open to the idea;
however, at some point, rolling easements will need to be considered as an
adaptation tool to combat rising sea levels in densely developed coastal cities
where land is highly valued and private property owners are overwhelmingly
hostile to rolling easements. In crafting adaptation strategies, local govern-
ments must find a way to preserve coastal resources threatened by rising sea
levels while, at the same time, acknowledging the concerns of private property
owners, including diminution of property values and tax consequences associ-
ated with future sales of highly valued coastal properties.

II. TAKINGS JURISPRUDENCE SURROUNDING ROLLING EASEMENTS

An issue of concern surrounding rolling easements is whether a coastal
owner’s concomitant loss of private property rights constitutes an unconsti-
tutional taking without just compensation under the Fifth and Fourteenth
Amendments to the US Constitution. To this end, if a coastal property owner
has the right to hold back the sea, then what degree of interference with this
right rises to the level of a government taking? Can a coastal property owner
bring a takings challenge for a rolling easement regulation before a property
is threatened, or must he wait until the property is under immediate threat
of inundation?

Rolling easements interfere with a property owner’s “bundle of sticks”
rights, including (1) the right to exclude the public from private property by
giving the public access to areas once considered private property and (2)
the right to protect private property with shoreline protection by prohibit-
ing armoring. Takings claims arise when government actions involve: (1) the
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actual physical occupation of a property via eminent domain, which requires
just compensation and (2) the imposition of regulations that are “so onerous
that their effect is tantamount to ouster.”'® Regarding regulatory takings,“per
se takings” eliminate all economic use of the land and require just compen-
sation.!”® Purchased and donated rolling easements eliminate the risk of a
successful takings claim, since the government or easement holder compen-
sates (or receives through a donation) an interest from the property owner that
might otherwise be taken. However, in other situations involving rolling ease-
ments, the takings question is less clear. This Article will evaluate whether a
rolling easement constitutes an unconstitutional taking under the Lucas, Nol-
lan-Dolan, and Penn Central tests.

A. Lucas Test

Under the Lucas test, per se takings require compensation when a reg-
ulation denies all economically beneficial or productive use of the land.'”” If
a regulation codifies limits on uses already existing under background princi-
ples,'%® then a regulation is shielded from a Lucas takings claim.!” Accordingly,
when a government regulation codifies background principles of law that
would have been imposed on property use by the state even in the absence of
the regulation, no taking results."® Background principles include customary
use and the Public Trust Doctrine.!'! Rolling easements would survive a Lucas
takings claim because they allow property owners to develop and beneficially
use their property in the years preceding inundation and thus, do not deny all
productive use of the land. As summarized by Titus:

Although productive use would eventually end if and when the sea level

rises to a particular elevation, the regulation itself does not prevent pro-

ductive use when instituted. Moreover, because the contingency would

generally be decades—perhaps centuries—away, the impact on property
values would be very small.!?

Moreover, if considered as part of a state’s background principles (e.g., as
a nuisance or under the public trust doctrine, custom, or public necessity), pro-
hibitions on shoreline protection under a rolling easement do not constitute
a taking under Lucas, since they do not change the existence of fundamental
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property rights enjoyed by the property owner. The easement has always been
there—it does not place any imposition on the property owner but rather, is
part of the nature of the property itself.!® Since the easement inherently bur-
dens the property, the owner never had a right to construct a structure to hold
back the sea in the first place, especially if the structure (e.g., a seawall) signifi-
cantly accelerates erosion near neighboring properties.

Rolling easements rooted in customary use shield them from takings
claims under Lucas. In Severance v. Patterson (Texas) and Daytona Beach v.
Tona-Rama, Inc. (Florida), both courts held that the public obtained an ease-
ment to privately owned, dry sand beaches from longstanding public use based
on the doctrine of custom.!* Generally, customary use can be used to grant
an easement over beach property by demonstrating that the use has been
“ancient, continuous, peaceable, and free from dispute” in addition to being
“reasonable, certain, obligatory, and consistent with other laws.”''> Custom-
ary use easements rely on the same rationale as prescriptive public easements
where long-established public use creates an expectation that the public has a
right to use the property, even if use is confined exclusively to access.!!¢ In Ste-
vens v. City of Cannon Beach, the court held that a rolling easement regulation
prohibiting a seawall did not rise to the level of a taking under Lucas, since
other beneficial uses like improvements to the property (e.g., provision of utili-
ties and construction of streets) were possible.!'” The court also held that since
the public had a longstanding right to access along the shore, building a seawall
was never part of the property owner’s title to begin with.!

Rolling easements also rooted in the Public Trust Doctrine further
immunizes them from takings claims. Coastal property owners do not have an
inherent right to violate the Public Trust Doctrine, which limits coastal devel-
opment to protect the public’s interest in land." In Matthews v. Bay Head
Improvement Association and Raleigh Avenue Beach Association v. Atlantis
Beach Club, Inc., New Jersey expanded the public trust further than any US
state has by giving the public the “right to cross from the nearest road or path
to the water’s edge —perpendicular access—as well as lateral access along the
wet sand.”'? Recently, California’s Land Commission added language to title
settlements and boundary line agreements indicating that “lands not currently
part of the public trust may become inundated by sea level rise in the future and
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subject to a public trust easement.”'*" Finally, in the context of beach access, to
the extent that a rolling easement is adopted by dedication of a piece of prop-
erty from the private property owner to the public (expressly or impliedly) or
by prescription —where public use of a property occurs for an extended period
of time without a grant from the property owner—government regulation of
the beach is not considered a taking.'”? Therefore, since rolling easements do
not completely deny coastal property owners of all economically beneficial or
productive use of their land and are typically rooted in background principles,
they are not considered a taking under the Lucas test.

B.  Nollan-Dolan Test

Under the Nollan-Dolan test, the state must establish that a rolling ease-
ment regulation is legitimate and not arbitrary.'” As noted earlier, legitimate
purposes of rolling easements as established by a state legislature include: (1)
promoting health and safety by keeping people and structures out of the dan-
gers from rising sea levels and (2) preserving beaches and beach access. For
one, as discussed previously, the easement line only shifts when the ocean is
precipitously close to the dune. At that time, reinforcing permanent structures
like beach houses becomes prohibitively expensive or physically impossible.
Accordingly, the structure is already in immediate peril from sea level rise
when it is scheduled to be removed or relocated. Additionally, there are no
large economic deprivations for property owners, since decades pass before
the property may be lost from rising sea levels (which most experts project to
occur sometime during the second half of 21* century).'** Accordingly, rolling
easements would have no immediate practical impact on how coastal prop-
erty owners use their land. Finally, rolling easements are not arbitrary, since
they attach to all high-hazard coastal properties to achieve important safety,
environmental, and municipal goals. Therefore, since rolling easements serve
legitimate purposes and are not arbitrary, they are not considered a taking
under the Nollan-Dolan test.

An exaction of a rolling easement in exchange for a permit to develop
vacant land is also not considered a taking under the Nollan-Dolan test if: (1)
the rolling easement mitigates a type of harm otherwise caused by the devel-
opment and (2) mitigation is proportional to the harm expected from the
development.'” In the permitting process, Titus recommends that a rolling
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easement be obtained as an exaction to prevent a takings claim, since success-
ful claims would have to be litigated at the time of the exaction rather than at
the time such claims would normally be brought when the structure is at high
risk of inundation from sea level rise and is subject to removal by the state.!?
For example, if a property owner wants to build where sea levels are expected
to rise in upcoming decades, a permitting entity can condition approval on
the owner dedicating land to preserve public beaches at a high risk of dis-
appearing. In Texas, individual structures, coastal land development projects,
and activities involving the filling of wetlands are considered “subject to” roll-
ing easements as a condition for obtaining a building permit."”’ However, this
dynamic may be futile in states like California where developers exert great
influence over planning commissioners and would balk at any additional con-
ditions imposed on them when taking out construction loans or other future
advances. To demonstrate the power wielded by developers over California
planning commissioners one only has to look to the city of Los Angeles where
planning commissioners have granted 90 percent of exception requests by
developers (i.e., variances) since the year 2000.!%

C.  Penn Central Test

Under Penn Central, a court uses an ad-hoc factors test that analyzes:
(1) the regulation’s character or whether the regulation supports legitimate
health and safety concerns, (2) the regulation’s economic impact on the parcel
as a whole, including whether there is any remaining value in the entire parcel,
and (3) a landowner’s distinct investment-backed expectations.'”” As it con-
cerns character, rolling easements protect coastal communities from sea level
rise hazards, preserve ecosystem habitats, and expand public access. Regard-
ing their economic impact, rolling easements allow coastal property owners to
fully use their property until some future submerge date when predetermined
benchmarks are met. Accordingly, this prong is inapplicable, as an owner can, in
fact, derive economic value from his property until it is completely inundated.
With respect to a coastal property owner’s investment backed expectations,
such expectations are shaped by: “(1) knowledge of heightened flood and ero-
sion risks for coastal properties and the (2) likelihood that the property may be
subject to greater regulation because of these risks.”'* As described by Titus:
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Rolling easements . . . do not impair the property’s use today, and by the
time they must be enforced, many decades may have passed. As a result,
the rolling easement will have plenty of time to become part of the invest-
ment backed expectations in areas that are developed in the future, and
perhaps even in areas that have already been developed.'?!

Rolling easements implemented via regulations are generally considered
to provide adequate notice to property owners about limitations on their prop-
erty rights as a consequence of sea level rise.’*> Under the so-called Notice
Rule, a takings claim based on a regulation is extinguished upon the sale of a
property under the theory that “activities prohibited by the regulation would
not be among the property rights the owner has purchased, since he had notice
that the property did not include those rights.”'** For example, the Texas Open
Beaches Act provides statutory notice to buyers that their title is subject to loss
as a result of natural events.!** However, in Palazzolo v. Rhode Island, the US
Supreme Court held that the Notice Rule imposed an unfair burden on coastal
property owners wishing to sell their property before a claim is litigated.'®
Nevertheless, the court in Palazzolo was silent on whether regulations altering
rights associated with land titles must always require compensation.'* Since
rolling easements adhere to many of the Penn Central factors, they should sur-
vive a takings claim under the test.

As demonstrated above, rolling easements are likely to be immunized
from takings claims under the Lucas, Nollan-Dolan, and Penn Central tests.
Accordingly, states have legal authority to establish a rolling easement over a
particular land parcel through statute, regulation, purchase, donation, or per-
mitting. Such legal certainty lends support to the viability of rolling easements
as an adaptation tool to address sea level rise in coastal communities.

III. ApPLICATION OF ROLLING EASEMENTS IN TEXAS

A. Texas Open Beaches Act

Texas was the first US state to adopt rolling easements in 1959 through
the Texas Open Beaches Act (TOBA).!*” Rather than being rooted in envi-
ronmental concerns, Texas’ application of rolling easements was based on a
150-year tradition stemming from its early days as a Republic.!*® Since 1836,
Texans have had unfettered beach access along barrier islands facing the Gulf
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of Mexico (approximately 367 miles of beaches) for activities like transporta-
tion,camping, fishing, swimming, and other public uses.”** Up until 2012 (before
Severance v. Patterson, discussed in detail below), TOBA gave the Texas Gen-
eral Land Office the authority to implement a dynamic public beach easement
for public use activities that covered all dry sand areas from the mean high tide
line to the natural line of vegetation —wherever that line moved.'*

The easement could be created from gradual processes like accre-
tion (e.g., erosion) or rapid processes like avulsion (e.g., storms) so long as it
unearthed new, dry sand areas.'*! In other words, whenever land lost vegeta-
tion and became a dry sandy area, the rolling easement allowed the conversion
of private beachfront land into public beaches.'*?

Further, TOBA prohibited coastal property owners from “creating, erect-
ing, or constructing any obstruction on the ‘dry beach’ that prevented public
access to the beach and waters of the Gulf of Mexico.”'** The authority for
creating a rolling easement on dry sand beaches derived from background
principles of Texas law including prescription, dedication, and continuous
right." According to TOBA:

If the public has acquired a right of use or easement to or over an area by

prescription, dedication, or has retained a right by virtue of a continuous

right in the public, the public shall have the free and unrestricted right of

ingress and egress to the larger area extending from the line of mean low

tide to the line of vegetation bordering on the Gulf of Mexico.

TOBA also permitted the state to impose several restrictions on coastal
owners when private property was positioned seaward of the vegetation line
and considered to be on a “public beach” easement.' These restrictions
included: (1) any structure on land seaward of the vegetation line being subject
to uncompensated removal as an encroachment on the public beach ease-
ment;* (2) banning repairs undertaken by owners of homes on such property
after storm damage;'¥’ (3) preventing owners from excluding the public from
such property or representing such property as private;'*s (4) prohibiting the
rebuilding of homes or other structures in the event of destruction by storms;'*
and (5) banning construction of a vacant parcel on land seaward of the vegeta-
tion line by the owner.'
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Prior to Severance v. Patterson, Texas courts were highly deferential to
policies administered under TOBA. Consequently, the public acquired ease-
ments by prescription or dedication along Texas beaches facing the Gulf of
Mexico.’! From the 1980s until the end of the 2000s, the Texas legislature
amended TOBA to reinforce the rolling easement doctrine as described below.
One such amendment was a requirement that all executory contracts contain
language expressly providing that a “purchaser acknowledge that [he] has
acquired an easement up to the vegetation line” and that such acquired prop-
erty be “subject to a lawsuit by the state to remove [the property] should it
become seaward of the vegetation line.”'> In effect, such language put pur-
chasers and lessees on notice that their properties were subject to a rolling
easement and could be removed if found to be in violation of TOBA. The
Texas legislature also eliminated a requirement that the public easement be
“subject to proof.”! Instead, a common law right or easement in favor of
the public would be presumed for beaches located seaward of the vegetation
line.’™* In 2009, the legislature further strengthened TOBA via a referendum
supported by 77 percent of the voters, which made it exceedingly more difficult
for future legislators to weaken or change TOBA.'»

In addition to statutory developments favoring TOBA’s rolling easement
doctrine, case law from the 1980s to the end of the 2000s typically granted sum-
mary judgment to the government for removal of structures seaward of the
vegetation line, even when there was no public use in the disputed areas.' For
instance, in Feinman v. State, the court addressed whether TOBA required the
state to reestablish its rolling easement each time the vegetation line moved.'’
This case arose in 1983 after Hurricane Alicia relocated several homes in Gal-
veston seaward of the new vegetation line."® Former Texas Attorney General,
Jim Mattox imposed a rolling easement which prevented property owners
from repairing hurricane-impacted homes and instead required the homes to
be removed from the beach."® The Feinman court held that the vegetation line
is not stationary and rolling easements are implicit in TOBA, since the purpose
of TOBA is to provide the public with unrestricted access to Texas beaches.'®
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Accordingly, in order to adequately provide public access, the court reasoned
that the easement must automatically move with a changing vegetation line
whether the changes occur inland or toward the sea.!*!

In Arlington v. Texas General Land Olffice, the court addressed whether
the state is required to prove that the public actually uses the area bounded
by the new vegetation line.'®® In 1998, Tropical Storm Frances damaged the
Arlington family’s Galveston beach house and subsequently moved the vege-
tation line of the beach onto their property.!'® The Arlington court held that,
once a public beach easement is established, it is implied that the easement
moves up or back to each new vegetation line, and the state is not required
to continually reestablish that an easement exists up to the new vegetation
line.'™* Instead, the state only needs to make a showing that the vegetation
line has moved.'®

In Brannan v. State, the court addressed whether rolling easements
applied equally to existing structures as they do to new structures.'®® Following
the destruction of properties on Surfside Beach from Tropical Storm Frances
in 1998, property owners received letters from the state informing them that
their homes were slated for removal, since they were considered as encroach-
ments on the public beach.'”” The Brannan court held that TOBA’s authority
to enjoin encroachments on the public easement applied equally to existing
structures, such as longstanding homes, and new structures introduced onto
current public easement areas.'® Hence, TOBA applied to any structure that
interfered with the public’s use of a rolling easement. Moreover, the Brannan
court held that no regulatory taking occurred “either under common law or
under [TOBA], because the public’s easement was established by dedication
under the common law” which constitutes a background principle of Texas law
and is hence immunized from a takings claim under Lucas.'®

For years, private property owners were reluctant to challenge TOBA
due to the weight of statutory and judicial precedent which entrenched the roll-
ing easement doctrine in Texas. Instead, coastal property owners accepted that
Texas beaches would be eternally burdened by public access easements. Then, in
2006, Carol Severance —a California resident who bought beachfront properties
in West Galveston as rental investments —finally contested TOBA’s authority in
a battle that would forever change Texas’ rolling easement doctrine.'”
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B.  Severance v. Patterson Rejects TOBA’s Definition of Rolling Easements

The 2012 Texas Supreme Court’s ruling in Severance v. Patterson took a
knife to the heart of the rolling easement doctrine established under TOBA.
Before Severance, Texas had long prided itself in providing the public with
unrestricted access to beaches along its 367-mile coastline."”! The procedural
history of Severance is quite complex. Following the aftermath of Hurricane
Rita in 2005, Severance received a letter from Texas’ General Land Office
informing her that her Galveston properties were now on a “public beach.”!”?
The vegetation line had moved “partly” or “wholly” inland of Severance’s
properties that were now subject to removal by the state and Severance would
be reimbursed $40,000 dollars for removal costs.”® In response, Severance
filed a complaint in federal court a year later alleging that: (1) there was no
common law “rolling easement” doctrine in Texas; (2) TOBA could not man-
date public access on land that was never proven to be subject to an easement;
and (3) imposition of public access on Severance’s dry sandy land is an unrea-
sonable seizure of private property and a taking without just compensation.'™
The district court summarily dismissed Severance’s complaint.””> On appeal,
in a two-to-one decision, the circuit court affirmed that Severance had stated a
claim for seizure of her properties through imposition of a public beach ease-
ment.'”® The circuit court punted the question of reasonableness to the Texas
Supreme Court who would have to answer questions about the lawfulness and
scope of TOBA under Texas law in order to determine whether the state’s sei-
zure of Severance’s properties was ‘“unreasonable.”!”’

The issues before the Texas Supreme Court in Severance were: (1) does
Texas recognize a “rolling” public beachfront access easement?; (2) if Texas
recognizes such an easement, is it derived from common law doctrines or from
construction of TOBA?; and (3) if a rolling easement shifts onto a lot previ-
ously unencumbered by any easement, is the property owner entitled to any
compensation?'”

Upending longstanding judicial and statutory precedent, the Texas
Supreme Court ruled that rolling easements exist under Texas law if they are
created by slow processes like erosion and accretion but do not exist if created
by sudden processes like avulsion.” Thus, the court held that rolling ease-
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ments are no longer applicable in providing public access to beaches impacted
by hurricanes and other storms: “avulsive events such as storms and hurricanes
that drastically alter pre-existing littoral boundaries do not have the effect
of allowing a public use easement to migrate onto previously unencumbered
property.”'® Instead, private beachfront property owners could now exclude
the public from using significant portions of the state’s beaches and prevent the
state from removing structures currently obstructing public easements or dis-
rupting dune rehabilitation.'!

The Texas Supreme Court also held that public beachfront access ease-
ments are not considered to “roll” with shifts in Gulf of Mexico waters and
vegetation lines and, hence, the state cannot force the relocation of homes built
on the beach within the beachfront access easement without compensation to
property owners.'® The court reasoned that it would be unreasonable to assume
that a “public easement can suddenly encumber an entirely new portion of a
landowner’s property that was not previously subject to that right of use.”!®

Finally, the Texas Supreme Court ruled that “if changes occur suddenly
and perceptibly to materially alter the boundaries of the beachfront property,
the easement attached to the land lost to the ocean is also lost to the public
trust.”®  Accordingly, the state must seek to “establish another easement as
permitted by law on the newly created dry beach.”’® The court reasoned that
it would simply be “unfair” and “unlawful” to impose such demanding con-
ditions on a property owner without compensation.'® The Severance ruling
stunned the Texas legal community. Former Texas land commissioner, Jerry
Patterson echoed how many Texans felt about Severance’s weakening of public
access to Texas beaches by dubbing it the “Californication of Texas beaches”
in an apparent slight to California resident, Carol Severance, who brought the
suit against TOBA in the first place.'” Following Severance, several limitations
of the majority’s ruling became quite apparent, as will be discussed below.

C.  Limitations of Severance v. Patterson

When evaluating the Supreme Court’s ruling in Severance, several
limitations stand out. For one, the court’s “avulsion” versus “erosion” char-
acterization is a false distinction, since coastal erosion is, in of itself, a process
which is not static in nature. As observed by Professor Richard McLaugh-
lin: “no coastline can be viewed through the ‘snapshot’ of a limited span of
time . . . coastal erosion is episodic, not either ‘imperceptible’ or ‘avulsive’ as
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indicated in the court’s majority opinion.”’® Indeed, “imperceptible” shifts
may narrow a beach to accelerate coastline degradation, even in the absence
of an avulsive event. Additionally, formation of naturally protective dunes will
not occur if structures are permitted to remain on the beach. Consequently,
the state is arguably abandoning its duty to prevent the degradation of Texas’
coastline by no longer requiring the removal of structures seaward of the dune
vegetation line.

In fact, a week after the Texas Supreme Court issued its initial ruling in
Severance, a $40 million dollar beach renourishment project was immediately
cancelled, which would have prevented the erosion of beaches on the west end
of Galveston Island."® Additionally, several Home Owners Associations in
Kemah (approximately 25 miles west of Galveston Bay) promptly started man-
dating hard armoring, including bulkhead obstructions in front of every single
newly acquired private property.'® By narrowing beaches, accelerating coastal
erosion, and failing to protect against strong storm surges, additional armor-
ing in Kemabh further exacerbates problems rolling easements are designed to
fix. The court’s ruling also resulted in the public’s exclusion from increasingly
larger portions of Gulf-facing beaches as property washed away from avulsive
events now continues to be held by private property owners rather than pass-
ing over to the public trust. As noted by Justice Lehrmann in her dissent, this
would seem antithetical to the purpose of TOBA, which was to provide the
public with “unrestricted access to Texas beaches facing the Gulf of Mexico.” !

Moreover, there is no clear definition of “avulsion” which will likely
result in ambiguity requiring clarification from courts in the future. In his
dissenting opinion, Justice Medina harshly criticized the majority’s “erosion”
versus “avulsion” distinction as “a game of semantics.”? Indeed, the Sever-
ance court did not establish a narrow definition of “avulsion.” Accordingly,
the court left unresolved the question of whether the definition of “avulsion”
only includes storms that result in the migration of public easements. Since
the court did not constrain the meaning of the term “avulsion,” coastal prop-
erty owners could claim all types of storms to be avulsive. And if characterized
as avulsive, property owners would then have the authority to rebuild or for-
tify structures seaward of dune vegetation lines, which would further hinder
the state’s ability to effectively respond to the impacts of sea level rise on
coastal communities. While the avulsion doctrine post-Severance intended to
protect coastal property owners against unreasonable government seizures
from sudden or unexpected weather events, the doctrine should evolve to a
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world where severe weather events and flooding are frequent and predictable
occurrences due to climate change.

Additionally, the court’s precise definition of an easement is not work-
able in the context of many coastal regions because shorelines are dynamic. As
noted by one observer, the Severance court viewed Galveston Island as a “single
entity, which, once underwater, would be destroyed.”'”® However, McLaughlin
has noted that “daily tidal fluctuations, sea level rises, and catastrophic weather
events” in coastal communities suggest that easements over dry sand beaches
“should not be treated as precise, permanent boundaries but should shift with
dynamic natural changes of the beachfront.”** Indeed, by freezing the easement
in place, the court ignored the properties of expansion or contraction inherent
to rolling easements which possess boundaries that shift naturally with changes
in the shoreline. To best secure and preserve public beach access, the boundary
should instead be dynamic to mimic real-world conditions.

Finally, the court prioritized oceanfront owners’ private property inter-
ests at the expense of wider community interests. Rather than establishing a
balance between private property interests and the public’s right to shoreline
protection and access, the court elevated oceanfront owners’ private property
interests over wider community interests of public access, recreation, and pres-
ervation of Texas beaches. As discussed in Justice Lehrmann’s dissent, the
majority’s ruling is particularly unfair to non-littoral property owners who pur-
chased property near beaches assuming that they would have access to the
beach.” In fact, non-littoral property and rental values have decreased, on
average, following the Texas Supreme Court’s ruling in Severance.'*

Limitations present in the Severance court’s ruling create confusion and
issues with respect to the status of TOBA that require clarification. In 2013,
the Texas Legislature responded to Severance by passing House Bill 3459 which
allocates decision-making authority to the General Land Office which can sus-
pend determination of the vegetation line after it is destroyed by a “sudden
meteorological event.””” Accordingly, Texas’ Land Office is now given latitude
on how to determine a new location for the vegetation line to protect beaches
from future erosion.'”

Despite its limitations and statewide unpopularity, the ruling in Sever-
ance continues to be the law of the land in Texas. Nevertheless, Severance is
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only persuasive authority in other states and the application of a rolling ease-
ment doctrine is still possible as a means of addressing sea level rise in coastal
communities throughout the US. Accordingly, states should continue to look
to TOBA as a model on how to incorporate rolling easements into coastal
management plans. The next section will explore the potential application of
rolling easements to states positioned along the Atlantic and Pacific coasts,
namely in New Jersey and California.

IV. ApPrprLICATIONS OF ROLLING EASEMENTS TO NEW JERSEY AND
CALIFORNIA

A. Application to New Jersey

In 2012, Hurricane Sandy stunned coastal communities in New Jersey.
Never before in its 225-year history had New Jersey experienced such a pow-
erful storm. The storm was estimated to cost New York and New Jersey over
71 billion dollars.””” Unfortunately, coastal communities in New Jersey did not
learn any lessons from Hurricane Irene, which ravaged New York a year ear-
lier. In fact, in the coastal town of Mantoloking, 56 homes were wiped directly
off their foundations by floodwaters during Hurricane Sandy, while another
200 homes were destroyed.”” In nearby Seaside Heights, the town’s iconic
beachfront amusement park and boardwalk were completely decimated.?!
Incredibly, the amusement park’s Jet Star Rollercoaster was still submerged in
ocean waters five months after Hurricane Sandy made landfall.*

In the aftermath of Hurricane Sandy, it became quite clear to New Jersey
officials and residents alike that current armoring mechanisms employed by
coastal property owners were woefully inadequate. Then-Governor Chris
Christie attempted to push for implementation of rolling easements on beach-
front properties but was met with fierce resistance from private property
owners, who threatened litigation.*”® In brash New Jersey style, Governor
Christie threatened to publicly name coastal property owners who believed
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that “their view of the Atlantic Ocean was more important than the lives and
the property of their neighbors.”?

Governor Christie’s municipal acolytes including Long Beach Township
mayor Michael Mancini (not to be confused with the Melrose Place character)
went one step further by listing property owners’ addresses on the township’s
website.? Mayor Mancini even enforced a never before used ordinance
requiring property owners who did not sign storm reduction easements to con-
struct their own dunes at cost to the property owner.?*

Governor Christie and his municipal acolytes did everything in their
power to inflame already raw tensions between private property owners and
government officials. In fact, many New Jersey coastal residents shrugged off
the Governor and local officials’ warnings. They would simply not be pressured
into signing anything, especially if it meant losing control of their properties or
decreasing their property values.?”” Echoing the words of Ronnie from the
popular MTV show, The Jersey Shore, New Jersey residents effectively told
Governor Christie, “Come at me, bro.” One New Jersey resident succinctly
summed up the conflict between private property owners and government
officials in the aftermath of Hurricane Sandy: “people from New Jersey are a
breed of their own . . . they have this ‘let’s come back together stronger and
better’ attitude . . . they would rather rebuild their communities than retreat
from them.”?® Heightened tension between property owners and city offi-
cials further highlights the challenges that municipalities face when seeking to
implement rolling easements in coastal communities.

Given that New Jersey is the most densely populated state in the US and
that 80 percent of New Jersey’s 127-mile coastline is highly vulnerable to flood-
ing,*” a comprehensive adaptation plan should include rolling easements as a
means of combatting rising sea levels. If New Jersey residents have learned
anything from Hurricane Sandy, it is that New Jersey cannot carry on with the
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status quo of armoring to hold back rising sea levels if the state intends to pre-
serve coastal environments and economies.

Northeastern states like New Jersey are projected to experience higher
than average levels of sea level rise. Specifically, climate change is expected to
increase sea levels along north Atlantic coastlines by 10 to 14 inches, on aver-
age, over the next 30 years.?! Unlike other parts of the country, New Jersey’s
coastline is also highly susceptible to nor’easters, which can be even more dev-
astating than hurricanes in terms of their toll on coastal communities.?!! Rising
sea levels will not just shift New Jersey’s coastline inland but will also acceler-
ate coastal flooding through storm surges comparable to or even greater than
the one experienced during Hurricane Sandy.*'?

Historically, New Jersey has adopted shoreline armoring as a means of
preventing coastal degradation and preserving beaches.?® From a 15-foot sea-
wall in Sea Bright and Monmouth Beach to a beach renourishment program
in Long Beach, shoreline armoring is the most common approach to hold back
the sea in New Jersey.”* Strong storm waves can penetrate armoring structures
to cause significant damage to coastal communities. Thus, should New Jersey
continue on its current path of ineffective shoreline protection, coastal prop-
erties may one day succumb to a rising sea. Consequently, rolling easements
should be seriously considered in coastal management plans as an alternative
approach for addressing sea level rise in these communities.

Post-Severance, states like New Jersey have grappled with the question
of how to incorporate avulsive events into rolling easement doctrines. Under
New Jersey law, when avulsion occurs, property lines do not shift, and the pre-
vious mean high-water mark remains the dividing line between public and
private property.?’> Recently, the New Jersey Supreme Court’s holding in
City of Long Branch v. Liu expanded the avulsion doctrine in New Jersey to
include both natural and man-made events.*® In City of Long Branch v. Liu,
the government pursued the Lius’ land through eminent domain.?"” For val-
uation purposes, the Lius contended that the 225-foot extension of dry beach
placed in front of their home by the government extended their property to
the mean high-water mark, which the Lius claimed they were entitled to under
their deed.”® The court held that man-made additions of dry beach in front
of the Lius’ home was an avulsive event, and, thus, “state-held public land.”?"
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As described by legal scholar Kevin Mahoney, the court’s holding in Liu was
unique by showing that the “avulsion doctrine can actually assist in New Jer-
sey’s restoration efforts by shielding newly created beaches from claims by
nearby private property owners.”??

One suggestion proposed by Titus is a de facto rolling easement pro-
gram prohibiting coastal property owners from armoring their properties to
allow the rising sea to naturally migrate inland without any obstruction.??! This
policy would put future owners or lessees on notice of the risks associated
with property ownership and tenancy near the shore, including the inability to
hold back the sea through shoreline armoring.”> However, this policy would
likely be political kryptonite for New Jersey officials seeking reelection, as
residents of dense coastal communities in that state —particularly on barrier
islands—rely on armoring to protect their valuable properties. Additionally,
as discussed in Section I.B regarding the case study in Del Mar, once local
officials start talking about retreat, coastal property owners equate the word
“retreat” to “condemnation” and are no longer interested in any further dis-
cussion on the topic.

In New Jersey, the issue of just compensation is an important consid-
eration relating to the implementation of rolling easements, since state and
local officials largely acquire rolling easements through eminent domain. In
Borough of Harvey Cedars v. Karan, the court addressed whether quantifiable
increases in a property’s value from shore protection efforts can be used to
offset a property’s loss of value from obstructed oceanfront views when deter-
mining the amount of just compensation in a partial takings claim.?*® Here,
the Borough sought an easement over the Karans’ beachfront property to
construct a 22-foot dune which obstructed the Karans’ oceanfront views and
reduced their property’s value.?* The Borough later acquired the easement via
eminent domain after the Karans refused to convey it The Karans sought
compensation not only for loss of their property’s value but also for loss of
their beach and oceanfront views.?”

The New Jersey Supreme Court acknowledged two types of benefits aris-
ing from a public project: general benefits enjoyed by the subject property and
public, and special benefits unique to the property owner that increase the value
of the property taken.?”” In New Jersey, general benefits are not considered when
setting compensation for a partial takings claim, while special benefits are.””® As
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noted in the majority’s ruling, “[only] the benefits that both a willing buyer and
seller would agree enhance the value of the property should be considered.” 2
Accordingly, a rational buyer would likely place value on the protection that a
dune barrier provides to the property by preventing storm damage. In effect,
the court held that quantifiable benefits from dune barrier protection must be
considered when determining the amount of just compensation, irrespective of
whether others in the community are enjoying similar benefits.*

Incorporating benefits of shore preservation efforts into compensation
awards for takings claims undoubtedly resulted in significantly less litiga-
tion pursued by property owners post-Harvey Cedars, as the costs of litigation
became prohibitively expensive. In fact, the plaintiffs in Harvey Cedars settled
with the Borough for only one dollar when their house was worth a fair market
value of $1.9 million dollars.?*! Tt stands to reason that New Jersey officials can
use the leverage granted to them by the court’s holding in Harvey Cedars to
incorporate a rolling easement doctrine via eminent domain to preserve eroding
beaches along New Jersey’s coastline. In fact, Governor Christie implemented
an executive order in 2013 authorizing New Jersey’s Attorney General to “coor-
dinate . . . legal proceedings necessary to acquire [roughly 1000] easements or
other interests in real property for the system of Flood Hazard Risk Reduction
Measures.”?? Further, the executive order authorizes the creation of the Office
of Flood Hazard Risk Reduction Measures within New Jersey’s Department of
Environmental Protection to “acquire the necessary interests in real property
to assist in flood reduction along the New Jersey Coast.”?* To date, Governor
Christie’s easement acquisition program remains in effect in New Jersey with
over 80 percent of the easements sought after for beach preservation efforts suc-
cessfully acquired by the government via eminent domain.>*

As New Jersey emerged from the devastation of Hurricane Sandy, alter-
native adaptation tools were adopted including the forceful use of eminent
domain to acquire beachfront easements to reduce flooding along the state’s
coastline. Judicial rulings in Liu and Harvey Cedars expanded the use of emi-
nent domain for beach preservation projects at lower costs to the state. In the
future, such an approach can be used to acquire rolling easements in an effort
by the state to adapt to rising sea levels threatening vulnerable communities
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along New Jersey’s coastline. If successful, New Jersey may succeed in preserv-
ing its coastline for generations to come.

B.  Application to California

By 2050, sea levels are projected to rise by at least a half a foot in California
due to climate change, placing communities along California’s 1200-mile coast-
line at great risk.” In fact, sea levels are already rising at approximately two
millimeters per year in the San Francisco/Monterey region.” Increased coastal
flooding and intensified beach erosion from strong storm waves pose acute dan-
gers to homes and businesses worth at least $1.4 trillion dollars in value that
are positioned only an eighth of a mile from the coastline.”” According to the
United States Geological Survey, in Southern California alone, bluffs could
erode by nearly 100 feet and up to 67 percent of beaches could vanish over the
next 80 years.”® California’s underlying geology, comprised largely of uncon-
solidated materials, complicates the issue when intense El Nifio storms pound
the coastline and trigger the collapse of bluffs and the structures they support.”’

In addition, disappearing beaches along California’s coastline may cause
the state to lose a core part of its identity. When polls asked Americans to
name a word that they relate to California, respondents consistently chose
the word “beaches” which was among the top five words used to describe the
state.”® Given that over 85 percent of Californians reside in coastal counties,!
the state would be well advised to amend its coastal management programs
to include adaptation strategies like rolling easements in its efforts to combat
rising sea levels and adapt to the realities of climate change.

Similar to New Jersey residents, Californians prefer armoring (e.g., sea-
walls and beach renourishment) over managed retreat strategies (e.g., rolling
easements) as a means of protecting their coastal properties. In fact, one-tenth
of California’s shoreline has some form of a seawall, including one-third of
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southern California’s shoreline.” For example, the Embarcadero Seawall
protects the financial district and Market Street in San Francisco, while break-
waters, jetties, and other retention structures hold in sand for beaches in Santa
Monica and Venice.”* California’s Coastal Act allows shoreline armoring so
long as structures maintain public trust rights.*** The California Coastal Com-
mission typically grants armoring permits if: “(1) there is an existing structure,
public beach, or coastal-dependent use that is (2) in danger from erosion and
(3) the shoreline protection is both required to address the danger (i.e., the
least environmentally-damaging, feasible alternative) and (4) designed to
eliminate or mitigate impacts on sand supply.”** However, armoring rights are
not absolute in California— public trust rights always trump armoring rights.>*
While armoring may provide temporary relief against rising sea levels, it
has proven to be ineffective in holding back the sea during large storm events,
as witnessed during the aforementioned 2016 El Nifio season where storm
waves broke through existing seawalls to cause $16 million in property damage
to the town of Pacifica near San Francisco Bay.**’ In Gleason Beach (San Fran-
cisco), shattered seawall pieces from previous storms still surround beach
houses perched over crumbling cliffs which are at high risk of succumbing to
the sea.”®® Further, shoreline armoring poses distinct problems, including the
narrowing of California’s beaches, which also hastens coastal erosion.?* For
example, Santa Cruz’s scenic bluff-top roadway, West Cliff Drive, is continuing
to erode and could imminently collapse, endangering nearby homes—despite
the city’s longstanding beach renourishment program where sand has been
added 58 times to offset erosion since 1965 at a cost of $18 million dollars.?°
Additionally, costs of updating seawalls may be excessively high. The
Embarcadero Seawall, for instance, requires improvements estimated to cost
over two billion dollars.>' Since over 80 percent of California’s coastline is
actively eroding,>? armoring may not be the best approach to combat rising
sea levels. Instead, rolling easements provide a better alternative for Califor-
nia’s coastal communities to address the impacts of climate change —including

242. Caldwell & Segall, supra note 115, at 539.

243. Xia, supra note 71.

244. Caldwell & Segall, supra note 115, at 554.

245. CAL.CoastaL ComMm’N,SEA LEVEL RISE PoLicy GUIDANCE: INTERPRETIVE GUIDELINES
FOR ADDRESSING SEA LEVEL RISE IN LocaL CoASTAL PROGRAMS AND COASTAL DEVELOPMENT
PerwMITs (2015).

246. Caldwell & Segall, supra note 115, at 559.

247 Xia, supra note 71.

248. Id.

249. Titus, supra note 5, at 3.

250. Smith, supra note 70.

251. Xia, supra note 71.

252. Gary B. Griggs, California’s Coastline: El Niiio, Erosion and Protection, Proc. from
Cal’s Coastal Nat. Hazards Conf. 36,36-55 (1998).



2023 ROLLING EASEMENTS ASAVIABLE TOOL 133

accelerated rates of sea level rise, enhanced erosion, and inundation from
storms that are projected to become even more frequent and severe.

There is ample legal authority for rolling easements in California via: (1)
the Public Trust Doctrine, (2) customary use, (3) public nuisance principles,
and (4) permit conditions.

1. Public Trust Doctrine

In California, courts have long acknowledged that “navigable waters and
the public beaches along them are held in trust for the public’s benefit by the
state.”?? In National Audubon Society v. Superior Court, California expanded
its Public Trust Doctrine to include preservation of ecosystem functioning.>*
California courts consequently interpret the Public Trust Doctrine to include
protection of “ecological units for scientific study, an open space, and environ-
ments which provide food and habitat for birds and marine life.”> Therefore,
it stands to reason that the Public Trust Doctrine could support regulatory and
statutory efforts to prohibit armoring under rolling easements should armor-
ing impair public trust rights (e.g., by threatening coastal habitats). According
to California’s Coastal Act, overly broad armoring privileges which violate
public trust principles were never held by coastal property owners despite the
existence of administrative permit grants.>*

In California, the public trust attaches to the shoreline no matter where it
moves.”” The ambulatory nature of California’s Public Trust Doctrine was reaf-
firmed in Lechuza Villas West v. California Coastal Commission.>® In this case,
the Coastal Commission denied a developer a permit on grounds that: (1) the
mean tide line had extended onto lands planned for development through the
gradual erosion of the shore and (2) the development project encroached on
public tidelines”® The Lechuza court’s rationale can be applied to shoreline
prohibitions included in rolling easements, since armoring structures like sea-
walls oftentimes prevent the mean high tide line from migrating inland to deny
the public its reversionary trust interest.”® Hence, with rising sea levels, such
armoring would be considered an encroachment on public tidelines in violation
of public trust rights of access, navigation, fishing, and ecosystem functioning.*!

2. Customary Use

Another source of legal authority for rolling easements is customary use.
In the companion cases Gion v. Santa Cruz and Dietz v. King, the courts held
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that the public can acquire a prescriptive easement over private, dry sand areas
of beach so long as they can show “genuine,” past public use.?® The applica-
tion of prescriptive easements based on customary use is best described by the
Gion court: “[plaintiffs] seeking to show that land has been dedicated to the
public need only produce evidence that persons have used the land as they
would have used public land . . . if the land involved is a beach or shoreline
area, they should show that the land was used as if it were a public recreation
area.””* To this end, under California law, prescriptive easements allow for
natural migration of the shoreline where customary use follows the beach as it
moves.”® Application of easements in this context is confined to preservation
of popular beaches rather than to preservation of California’s shoreline as a
whole.”® Therefore, a rolling easement can be based on customary beach use,
but the degree to which the customary use doctrine applies will vary based on
the history of use for a particular beach.

3. Public Nuisance Principles

Additionally, public nuisance principles can be used to implement rolling
easements. California defines public nuisance as “an obstruction to freely use a
property, so as to interfere with the comfortable enjoyment of life or property,
or unlawfully obstruct the free passage or use of any navigable bay, stream,
canal, or basin.”*® Armoring structures could be included under this defini-
tion, since such structures would “interfere with the public’s use of coastal
public lands and would unlawfully obstruct such use and interfere with the
comfortable enjoyment of life or property.”?’ Further, harms caused by hard
armoring structures like seawalls such as “increased erosion, visual blight, loss
of public beaches and ecosystem services, and creation of physical and hazard-
ous conditions” could also be considered as public nuisances under California
law.?® In fact, in Scott v. City of Del Mar, the court held that the legislature
has the power to declare certain uses of property as a nuisance and can define
armoring in vulnerable locations as a nuisance.?® The Scott court found that
private seawalls, riprap, and patios on the plaintiffs’ properties completely
obstructed access to a public sidewalk area.?’’® Accordingly, the court deemed
the plaintiffs’ improvements to be nuisances per se and ruled that the city of
Del Mar had the power to declare them as such and subsequently remove
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them.?”! Therefore, armoring prohibitions embedded in rolling easements can
be based on public nuisance principles.

4. Permits

Finally, rolling easements can be implemented via permits. Under Califor-
nia law, coastal land use is regulated by the Coastal Commission.””> The Coastal
Commission’s recent Sea Level Rise Policy Guidance advises use of rolling ease-
ments in a section on Adaptation Strategies where rolling easements can be
implemented by the Coastal Commission through a permit, lease, or other regu-
latory device that is not considered to be an easement per se.?”? For example, the
Coastal Commission has the authority under Section 30253 of the Coastal Act
to require all new structures to be setback from the coast by a certain amount
that is calculated based on historical erosion and slope stability data.”” This was
recently reaffirmed in Lindstrom v. California Coastal Commission, where the
court found that the California Coastal Commission did not abuse its discretion
by requiring that the Lindstrom’s house be set back from the edge of a bluff as a
condition for authorizing a permit that allowed the owners to build on a vacant
oceanfront lot in the city of Encinitas.?> While not technically an easement, this
condition does provide for the managed retreat of the shoreline.

Additionally, structures along the coast can be removed in California via
permit when the sea reaches a certain threshold level.””® At the aforemen-
tioned Gleason Beach, a municipal project known as the “Bridge Project” is
scheduled to remove a culvert from a nearby creek as well as debris on the
beach and cliffs from old armoring and uninhabitable houses.?’”” The cliffs will,
instead, erode naturally to replenish sand on the beaches below and restore
habitat at the mouth of the creek, which will allow the waterway and nearby
wetlands to revert back to a more natural state.””®

Finally, the Coastal Commission can place “no future armoring” con-
ditions in future permits where public trust rights are at stake.?”” Therefore,
rolling easements restricting development of armoring structures and requir-
ing the removal of structures when the sea reaches a certain threshold level can
be implemented via permits.

Undoubtedly, there is pre-existing legal authority for rolling easements
in California, which renders their implementation easier than in other states.

271. Id. at 1305.

272. Cal. Coastal Comm’n., Our Mission, https://www.coastal.ca.gov/whoweare.html
[https://perma.cc/SBTM-N2LH] (last visited April 25,2022).

273. CAL. CoastaL COMM’N, supra note 245.

274. Cal. Pub. Res. Code § 30235 (West 2016); Cal. Coastal Comm’n, Memorandum:
Establishing Development Setbacks From Coastal Bluffs (2003).

275. Lindstrom v. Cal. Coastal Comm’n., 40 Cal. App. Sth 73,99-103 (2019).

276. Smith, supra note 70.

277 1d.

278. 1d.

279. Caldwell & Segall, supra note 115, at 535.



136 JOURNAL OF ENVIRONMENTAL LAW V41:1

Currently, California is at a crossroads. The state has two options: carry on with
the status quo using the same ineffective, and oftentimes, counterproductive
shoreline armoring, or implement novel adaptative retreat tools like rolling
easements. In either event, climate change will continue to fundamentally
reconfigure California’s coastline, both gradually through erosion and rapidly
through intense storm events. Ultimately, the choice the state makes has dire
consequences for preserving the future of its beaches and coastlines.

CONCLUSION

Impacts of rising sea levels from climate change have forced coastal com-
munities in the US to reevaluate armoring instruments that they have used to
hold back the sea for generations. This Article explored the possibility of roll-
ing easements as a viable tool to address sea level rise in coastal communities.
Whether by statute, regulation, purchase, donation, or permitting, rolling ease-
ments may be implemented to help coastal areas circumvent the inconvenient
economic and environmental impacts of rising sea levels on coastal commu-
nities. Accordingly, local and state governments would be well advised to
anticipate rather than to react to future property damage from rising sea levels.

The Texas Open Beaches Act was the first widescale adoption of a roll-
ing easement doctrine in the US and can serve as a model for other states that
are serious about incorporating the doctrine into future coastal management
plans. While Severance limited the rolling easement doctrine in Texas, rolling
easements may still be used to address rising sea levels in coastal communities
throughout the US, such as in New Jersey and California. Eventually, state and
local governments will be forced to take action as acute impacts of rising sea
levels directly threaten coastal economies and environments.

As noted by California State Controller Betty Yee, “the riskiest response
to sea level rise is inaction.””® Hopefully, states get ahead of these impacts
before it is too late. Otherwise, state and local budgets will be decimated,
and beaches may not be around for future generations to enjoy. As astutely
observed by Norwegian actor Christopher Heyerdahl: “Mother Nature is the
great equalizer. You can’t get away from it.”?!
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