UC Irvine
UC Irvine Previously Published Works

Title
Pesticide Use and Civil Rights in Central California: Slow Violence and the State

Permalink
bttgs:ggescholarshiQ.orgéucgitem48wg810td
Journal

Environment Science and Policy for Sustainable Development, 66(6)

ISSN
0013-9157

Authors

Macey, Gregg
Farrell, Caroline
Anderson, Kayla

Publication Date
2024-11-01

DOI
10.1080/00139157.2024.2394005

Copyright Information
This work is made available under the terms of a Creative Commons Attribution License,
available at bttgs://creativecommons.orq/licenses/bv/4.0,|

Peer reviewed

eScholarship.org Powered by the California Diqital Library

University of California


https://escholarship.org/uc/item/8wq810th
https://escholarship.org/uc/item/8wq810th#author
https://creativecommons.org/licenses/by/4.0/
https://escholarship.org
http://www.cdlib.org/

Slow Violence and the State

by Gregg Macey, Caroline Farrell, Kayla Anderson, Angel Garcia, Yanely Martinez,
Jane Sellen, Alexis Temkin, and Mark Weller

hyhas modern envi-
ronmental policy,
after more than half
a century, failed to
address racial dis-
parities in access to clean air and water,
safe working conditions, and community
health?! A growing chorus of social
scientists and legal scholars argue that

existing environmental justice policy
does not advance the principles of
environmental justice.” For example, the
first decade of environmental justice
policy in California, which began in 1999
and involved the enactment of more than
20 laws, was described as “symbolic
politics,® a narrow view of environmental
justice that “stagnated at the point of

procedural justice” or participation and
achieved few results “translating broad
themes into actual, enforceable law>
Federal and state actions largely “deviate
from core movement goals” and fail
to reduce environmental burdens”
Scholars point to legal approaches such
as Equal Protection claims under the U.S.
Constitution and challenges to agency
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decisions under civil rights law that are
rarely successful (for example, adminis-
trative complaints filed with the U.S.
Environmental Protection Agency (EPA)
under Title VI of the Civil Rights Act of
1964 had a success rate of 0.3% by 2014).”
And they call for a “fundamental rethin-
king”® of the social movement’s approach
to and reliance on the state to redress
environmental harms.

At the same time, environmental jus-
tice policy could benefit from more pre-
cise analysis of the mechanisms by which
the state perpetuates, or organizes only
limited response to, environmental
harms experienced disproportionately
according to race, gender, age, physical
ability, and other factors. To address this
research question, we compare the pre-
vailing civil rights framework for envi-
ronmental justice scholars, attorneys, and
agency staff—referred to as “disparate
impact analysis” under Title VI of the
Civil Rights Act of 1964 and state laws
such as California Government Code §
11135—to the experience of environ-
mental harm by farmworker communi-
ties® in Central California. To do so, we
apply an approach to the dynamics of
environmental harm known as “slow vio-
lence” to the daily lives, risk avoidance,
and caretaking responses of farmworkers
and their families.

Compared to traditional approaches
to environmental justice research, the
concept of slow violence holds the poten-
tial for more robust analysis of how forms
of brutality beyond direct acts work in
combination in a given context.!? To give
a sense of the theoretical potential of the
concept of slow violence, legal scholar
Aya Gruber juxtaposes violence accord-
ing to criminal law, such as the murder
of an unarmed civilian by the police, and
slow violence, such as “the cumulative
conditions of racialized inequality and
disenfranchisement [that] leave an island
vulnerable to a hurricane!! The concept,
developed by Rob Nixon in his book Slow
Violence and the Environmentalism of the
Poor, shares a vibrant intellectual history
in the United States and abroad,'? includ-
ing its use to explain the progression and
impacts of slow-onset events such as cli-
mate change, contamination of soil and
groundwater with hazardous substances,
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and natural disasters that interact with
infrastructure in complex ways.!

The diverse disciplines that inform
slow violence build on a structural
approach to environmental harm—it is
produced by combinations of practices
and institutions (“assemblages”) that sus-
tain, routinize, and normalize suffering
over time. Slow violence also centers on
patterns of harm experienced by the
human body—“the state originates pop-
ulation-wide health crises as much as it
responds to them” and “upon originating
these ecological and health crises, the
state then withholds protection.”!* A slow
violence approach to environmental jus-
tice policy responds to sociologist Jill
Harrison’s call for researchers to treat the
state as more than monolithic and
entirely repressive. Rather, she argues,
we should engage in more nuanced
accounts of the state as a “necessary site
of struggle,” an “ensemble of institutional
structures and practices” that yield con-
tradictions and inconsistencies and offer
the potential for policy change.!> Appli-
cation of the concept of slow violence in
this research continues the work of geog-
raphers such as Laura Pulido who argued
that environmental racism is reproduced
through a range of public and private
actions at multiple spatial and temporal
scales.!® She was among the first to
rebuke the forms of statistical analyses
that predominated in early environmen-
tal racism research.”

Slow Violence and Civil Rights
Law

Beyond viewing the state as an enabler
of environmental harm, the concept of
slow violence encourages us to identify
the mechanisms by which state actions,
processes, and neglect produce or inten-
sify “group-differentiated vulnerability to
premature death”!® The drivers of envi-
ronmental racism often operate beyond
classic distributive causes (e.g., siting a
certain land use within poor or minority
communities) and procedural challenges
(e.g., denial of adequate notice and com-
ment for environmental review or rule-
making).’” From deprivation to death,
environmental harms are difficult to
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trace from a single act or decision.
Instead, the root causes of harm are
ongoing and spatially extended. The
nature of slow violence—the gradual
accretion of harms “out of sight” and “dis-
persed across time and space”—explains
why it is so difficult to identify, research,
or remedy, and is largely ignored by gov-
ernment agencies.?

In response to the representational
challenge of slow violence, scholars iden-
tify its characteristics through case study
research and critical social science meth-
ods. Slow violence can be, at once, dis-
persed (the source of damage is spatially
distant or scattered across time), ambig-
uous (crossing multiple boundaries),
delayed (temporally distant), incremental
(specific contributions to damage may be
small), durative (damage accrues over
time in repetitive or periodic ways and
produces a sense of “stalled present”),
cumulative (accretion of harm occurs in
additive or synergistic ways over time),
entangled (damage is linked to historical
practices), the product of assemblages
(such as layers of oil and gas infrastruc-
ture in former plantation towns along the
Mississippi River that result in displace-
ment, constriction, sensory siege, and
disruption or erosion of social patterns),
corporeal (subtle and acute changes occur
to the human body), and invisible (dam-
ages are difficult to see and track).?! What
is less understood is how these dynamics
operate within specific geospatial con-
texts and produce the slow violence
effects that most affect socially vulnera-
ble communities and persons according
to race, gender, age, physical ability, and
other factors.

Documenting these dynamics and
comparing them to existing legal and
other state-centric forms of redress is
vital if we are to carefully assess the extent
to which underserved communities
can or should rely on the state for recog-
nition, restorative, or social justice.”
Importantly, those who are subject to
slow violence are already attuned to it—
their “slow observation” or bearing wit-
ness to slow violence shares little with
traditional forms of participatory com-
munity science.”® Thom Davies, who
writes about the petrochemical assem-
blages of Cancer Alley,?* argues that “it is
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not the toxic materiality of pollution that
is necessarily invisible. Rather, it is the
people themselves who are reduced to
invisibility—their stories, perspectives,
and lives overlooked and unnoticed—to
the point they are rendered expend-
able”? Their bodies, as with those of
family members, co-workers, and neigh-
bors, lie at the center of human and mate-
rial entanglements—“toxic mundane
encounters”?*—that intensify the state’s
discrete decisions, practices, and formal
and informal institutions through feed-
back loops, tipping points, and other
dynamics. They are attuned to subtle
changes to their bodies, their immediate
physical and natural world, and the scales
and speeds at which violence propagates.
And they have already begun to respond
to slow violence, to build paths of resil-
ience through interpersonal connections,
risk avoidance practices, and networks
of care.

By comparison, one of the two most
important sources of environmental jus-
tice legal authority in California®—
California Government Code § 11135—
holds little space for farmworker families
or their observations of slow violence.
Section 11135 provides:

No person in the State of California
shall, on the basis of sex, race, color,
religion, ancestry, national origin,
ethnic group identification, age,
mental disability, physical disability,
medical condition, genetic informa-
tion, marital status, or sexual orien-
tation, be unlawfully denied full and
equal access to the benefits of, or be
unlawfully subjected to discrimina-
tion under, any program or activity
that is conducted, operated, or
administered by the state or by any
state agency, is funded directly by
the state, or receives any financial
assistance from the state.?®

Section 11135 is an analogue to a fed-
eral civil rights law, Title VI of the Civil
Rights Act of 1964. On paper, it is also
more expansive than its federal counter-
part: It prohibits discrimination—inten-
tional as well as unintentional (in the
form of disparate impact)—by state-
funded agencies and programs against a
greater number of protected classes. Yet
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case law narrows the focus on discrimi-
nation to linear relations between a state
practice and harm through a series of
questions: What decision, program, or
activity can be identified? Was it suffi-
ciently and directly state-funded or
-operated? What is the population base
affected by the policy? What is the group
negatively affected by the policy within
that population base? What is the statis-
tical disparity between the two popula-
tions? Is the disparity greater than two or
three standard deviations? If not, is there
some other reliable indicator of disparate
impact? As a program or activity that is
operated or funded by the state is identi-
fied and investigated for whether it
results in a disparate impact to a pro-
tected class, much of the lived experience
of slow violence and its production of
environmental harm falls away.?

Disparate Impact versus
Ongoing Civil Rights Violation

Agricultural pesticide use is, by nature
of growing practices and land use pat-
terns, concentrated in certain geographic
regions of the state (see Figures 1 and 2).
The well-documented demographic ele-
ments of pesticide use in California are
striking. For example, 11 majority
Latino/a counties experience 900% more
pesticide use per person and per square
mile than the 25 counties with the lowest
Latino/a populations.*® Use of 13 active
ingredients linked to childhood cancer is
similarly concentrated according to pro-
tected classes under state civil rights law
such as race and national origin.*! In
Fresno County, there is 17.8 times more
pesticide use per person than in the 25
counties with the lowest Latino/a popu-
lations.*> Kern and Tulare counties
experience similar pesticide use patterns
(12.1 and 6.9 times more pesticide use
per person vs. the 25 counties with the
lowest Latino/a populations in California,
respectively).’®

By any measure, from lack of occupa-
tional safeguards to residential- and
school-based exposure to acute and
chronic health outcomes, farmworkers
and agricultural communities are among
the least protected and most vulnera-
ble populations in the United States.
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According to the Public Policy Institute
of California, 96.5% of California farm-
workers are Latino/a and 90.8% are
immigrants.* Latino/a children in
California are 91% more likely than
non-Hispanic White children (defined
according to U.S. Census data) to attend
school with the highest levels of hazard-
ous pesticide use nearby.*® Historically,
counties with the most pesticide use
issued few fines for pesticide misuse or
failure to adequately protect workers or
the public.’® By the close of the 20th cen-
tury, the average life expectancy of a
migrant farmworker in the United States
was 49 years, compared to the national
average of 75 years.”’

Stark demographic figures regarding
pesticide use and where people live,
work, and attend school are quickly mud-
dled by civil rights practice. For example,
it took EPA a half century to make its first
preliminary finding of a violation of Title
VI of the Civil Rights Act of 1964. Not
surprisingly, the issue regarded pesticide
use in California. The case is known as
Angelita C.* In 1999, an administrative
complaint was filed with EPAs Office of
Civil Rights against the California Depart-
ment of Pesticide Regulation (CDPR). Its
claim was simple: CDPR renewed reg-
istration for methyl bromide without
considering its potential health effects on
children who attend schools within 1.5
miles of where it was applied. Greater
amounts of methyl bromide were applied
in areas near schools with high percent-
ages of Latino/a schoolchildren, com-
pared to areas near schools with lower
percentages of Latino/a schoolchildren.
Therefore, CDPR, a recipient of federal
funds, made a decision that resulted in a
disparate impact on Latino/a schoolchil-
dren in the state.

Angelita C. and other attempts to
show that agencies charged with protect-
ing the public from pesticide use, oil and
gas production, and other practices vio-
late civil rights laws tend to rely on com-
plex epidemiological, geospatial, and
other data to show patterns of exposure
and disparate impact.*® This is a product
of the disparate impact standard, which
is established under federal and state laws
and rules and articulated through court
proceedings and agency practice. For
example, to establish disparate impact in
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Figure 1. Average annual pesticide use in California by county in 2017-2021.
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Figure 2. Average annual pesticide use in Central California by
township section (1 square mile) in 2017-2021.
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Angelita C., the complaint focused on a
discrete act by CDPR that involved a sin-
gle pesticide—use of CDPR authority to
issue permits for methyl bromide, a
highly toxic pesticide the use of which is
banned globally, notwithstanding critical
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use exemptions. The complaint defined
the impacted population as children
attending public schools within 1.5 miles
of the application of at least 35,000
pounds of methyl bromide over the
course of a year. The complaint relied on
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the most conservative estimates of acute
and chronic health effects of exposure to
methyl bromide on children as the basis
for its claim of environmental harm.*
EPA staff processed the complaint.
Data analysis proceeded as follows: EPA
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staff statistically analyzed data from
monitoring sites throughout the state
combined with methyl bromide usage
data, local weather patterns, and distance
to predict concentrations within one-
square-mile blocks. Then they calculated
schools with one or more predicted expo-
sures above an existing standard and
labeled those schools “affected” Then
EPA staff carried out another assessment
of “disparity” EPA used algorithms to
estimate the number of Latino/a and
non-Latino/a children present at each
school during an exceedance over a
7-year period. EPA then calculated the
probability that Latino/a and non-
Latino/a children would experience an
exceedance at a school.*! The result was
apreliminary finding of disparate impact.
The investigation into the complaint,
which concerned the lives of thousands
of students, took more than a decade to
complete. It did not result in any notable
change in regulatory practice.*?

Given EPAs focus on developing a
model to predict daily air concentrations
of methyl bromide at California schools
“based on nearby methyl bromide usage
for the same day as well as previous days,
modified by factors including proximity,
wind speed, wind direction, and tem-
perature,’* farmworker observations of
slow violence did not inform the analysis.
Their collective role as complainant was
reduced, to use EPA’s own word in a pol-

icy document, to that of a “tipster.**

Pesticide Use in California’s
Central Valley

Our case study concerns the experi-
ence of pesticide use, exposure, and harm
by farmworker communities in Cali-
fornia’s Central Valley and Central Coast.
In California, roughly 200 million
pounds of pesticides are applied per year.
Approximately one-fifth by volume of the
pesticides are carcinogenic.*® People who
live, work, and attend school near agri-
cultural sites face an elevated risk of
exposure to pesticides. Farmworkers
commonly experience this during
“routine work—not applying pesti-
cides™ (see Figure 3). Pesticides move
beyond areas of application as dust or
droplets—they persist in the immediate
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environment and can drift for miles*
(see Figure 4). What this means for a
given community can be devastating. For
example, if an active ingredient such as
the fumigant 1,3-dichloropropene (1,3-D)
can drift for up to several miles, entire
communities such as Watsonville in
Santa Cruz County, California, are
potentially exposed to the compound.*
Farmworker and agricultural communi-
ties experience acute and chronic effects
of exposure to pesticides; for example,
exposure to organophosphates can result
in headaches, respiratory distress, blurred
vision, cognitive and psychomotor defi-

cits, seizures, and an increased risk of
stomach and brain cancer as well as non-
Hodgkin’s lymphoma.*’ Long-term expo-
sure is inevitable for workers and for
families who live or attend school nearby.*

To provide a clear overview of the
civil rights challenges faced by Cali-
fornia’s farmworker communities, we
analyzed pesticide use data and vulner-
ability indicators statewide as well as by
township for each county within our
case study region. CDPR requires pesti-
cide use reporting for agricultural pesti-
cide application throughout the state.
Data records for pesticide use were

Figure 3. Farmworker harvesting in California’s
Central Coast.

Figure 4. Pesticide application in California’s
Central Valley.
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Data sources to identify carcinogenic pesticides included EPA’s 2022 report, “Chemicals Evaluated for Carcinogenic
Potential,”? for classifications listed as “suggestive,” “possible;,” “probable;” and “likely”; International Agency for
Research on Cancer (IARC) Monographs, Volumes 1-136, for groups 1, 2A, and 2B;>* Proposition 65 (Prop65)
listings by California’s Office of Environmental Health Hazard Assessment; and the harmonization classifications
found in European Chemicals Agency (ECHA) Annex XI to the Classification, Labelling, and Packaging (CLP)
legislation for chemicals listed as Carc 1A, 1B, and 2.>* In total, 158 carcinogenic active ingredients were included
in the analysis. Restricted use pesticides were identified as outlined in Title 3, California Code of Regulations (3
CCR) section 6400 and summarized on CDPR’s website (https://www.cdpr.ca.gov/docs/enforce/dpr-enf-013a.pdf)
and included 44 active ingredients. Federal restricted-use pesticides included were those listed at Title 40, Code of
Federal Regulations (40 CFR) section 152.175.%° The restricted-use pesticide list may not be fully comprehensive
of all federal restricted use pesticides, as the classification is given to registered pesticide products and not
necessarily by active ingredient, while PUR data from CDPR are aggregated by active ingredient for all registered
products. A full list of pesticides included in our analysis and associated classification can be found in the
Supplementary Material available online.

obtained from the California Pesticide
Use Reporting (PUR) website (https://
www.cdpr.ca.gov/docs/pur/purmain.
htm) for the years 2017 through 2021.
Carcinogenic pesticides were identified
using multiple authoritative lists for can-
cer classifications as previously described
in Temkin et al.>! with the addition of
one data source.

To develop county- and town-
ship-level pesticide use datasets, statisti-
cal software®® was used to join the
California PUR data and the lists of
identified carcinogenic pesticides and
restricted use pesticides to calculate the
total pounds of all active ingredients,
total pounds of carcinogenic active ingre-
dients, and total pounds of restricted use
active ingredients. Data were aggregated
to the county level for all California
counties and to the township section
level for all township sections located
within Fresno, Kern, Kings, Monterey,
Santa Cruz, Tulare, and Ventura counties
in California’s San Joaquin Valley and
Central Coast, which include counties
represented at the People’s Tribunal (see
below) as well as neighboring counties.

To analyze the overlap of pesticide use
and community vulnerability indicators,
we replicated the methodology outlined
in Temkin et al. and applied by Uche
et al.’” Using the National Historical
Geographic Information System, we
downloaded the U.S. Census Bureau’s
American Community Survey (ACS)
5-year estimates at the block group and
county levels for the years 2017-2021 for
pre-identified community vulnerability
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variables. These variables include race
and ethnicity, proportion of households
that speak limited English, proportion of
the population without health insurance,
proportion of children with public health
insurance, and proportion of households
with at least one member with a disabil-
ity. For race and ethnicity variables
we used the following Census catego-
ries: Not Hispanic or Latino/a: Black or
African American alone; Not Hispanic
or Latino/a: White alone; and Hispanic
or Latino/a.

Our analysis provides a visual and spa-
tial representation of pesticide use and
vulnerability among Central California
farmworker communities. Pesticide use,
including the use of carcinogenic or
restricted-use pesticides, is heaviest
within a subset of California counties and
further concentrated within a subset of
square-mile township sections within
counties (Figures 1 and 2). Strikingly,
many of these counties and township
sections also have high proportions of
community vulnerability indicators.
There is clear overlap between high pes-
ticide use, for carcinogenic active ingre-
dients, and areas with a high percentage
of Hispanic residents for counties and for
township sections within a subset of
counties (Figures 5A and 6A). Areas with
a high percentage of non-Hispanic White
residents notably have some of the lowest
amounts of pesticide use (Figure 6C).
Other demographic and community
vulnerability indicators including the
proportion of non-Hispanic Black indi-
viduals, children and adolescents with
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public health insurance, individuals with
disabilities, and households that speak
limited English also frequently overlap
with areas of high carcinogenic pesticide
use at the county and township level
(Figures 5B, 5C, 6B, 6D, and 6E).
Importantly, neighboring townships with
similar demographic makeup regarding
vulnerability indicators may also be
impacted by pesticide use due to pesti-
cide spray drift or transport in dust, or
via take-home pathways from farmwork-
ers, even if pesticide use in the township
is reportedly low.

California Pesticide
Regulation: State and Local
Authority and Responsibility

Given the concentration of pesticide
use and community vulnerability within
California counties and townships, how
does the regulatory system seek to pro-
tect farmworkers and their families? In
the United States, pesticide regulation
begins with the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
and its implementing regulations. FIFRA
gives EPA the authority to regulate the
sale, use, and distribution of pesticides to
preserve the environment and protect
human health. The statute favors broad
approval of pesticides over protection of
human health and grants primacy to con-
sumers over workers or communities.*
Historically, FIFRA was plagued by slow
rulemakings and notable, long-standing
failures to regulate certain active

VOLUME 66 NUMBER 6
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Figure 5. Carcinogenic pesticide use overlayed with community vulnerability
indicators in California by county in 2017-2021.

Overlap of Average Annual Carcinogenic Pesticide Use and Community Vulnerability Indicators by County
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ingredients such as methyl bromide.®
FIFRA’s foundational approaches such as
risk assessment and reentry intervals—
during which farmworkers should not be
allowed to enter recently sprayed fields—
and their failure to consider and protect
vulnerable subpopulations are well-
known.®! For example, reentry intervals
were initially determined based on a 154-
pound adult male without preexisting
health conditions exposed to a single
pesticide and no synergistic effects of
combinations of active and inert ingre-
dients.%2 From the outset, such standards
would not have afforded sufficient pro-
tection to people weighing less or subject
to synergistic interactions.

FIFRA grants primary authority to
enforce pesticide-related regulations to

NOVEMBER/DECEMBER 2024

states. In California, farmworkers could
not organize and were excluded from fair
labor standards until the late 1960s.
Agencies such as the CDPR carry out
limited air quality monitoring.*® There is
a near-complete absence of public health
surveillance, or the ability to track the
extent to which pesticides enter and per-
sist within environments where disad-
vantaged communities live, work, and
attend school.* In other words, there is
a surprisingly limited attempt within the
regulatory community to gauge the air
that people breathe near agricultural sites.

In California, civil rights violations
related to pesticide use were recognized
by the California Environmental Pro-
tection Agency (CalEPA) and CDPR
years ago. For example, in 2015, CalEPA

WWW.TANDFONLINE.COM/VENV

identified areas of the state “that dispro-
portionately experience pollution bur-
dens, including pesticide exposure”® In
1999, California was among the first
states in the United States to codify envi-
ronmental justice into law. State law
defines environmental justice as “the fair
treatment and meaningful involvement
of people of all races, cultures, incomes,
and national origins, with respect to the
development, adoption, implementation,
and enforcement of environmental laws,
regulations, and policies”®® Environ-
mental justice includes, “but is not lim-
ited to,” ensuring “a healthy environment
for all people”” CalEPA works with
boards, departments, and offices, includ-
ing CDPR, “to achieve environmental

justice through various efforts”®
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Using ArcGIS Pro 18.3.2, county-level ACS data were joined with county boundaries and then linked to the county
pesticide use dataset using the county name as the unique identifier. For township-level analysis, areal interpolation
was used to assign community vulnerability variables to township sections. See Temkin et al. (note 51) for a
detailed description of this process. This approach assumes an even population distribution across each block
group and does not account for possible spatial heterogeneity within the block groups. The interpolated data were
then linked to the township pesticide use dataset using co_mtrs as the unique identifier.

Annual pesticide use per county and township for all active ingredients, carcinogenic active ingredients, and
restricted-use active ingredients was calculated in ArcGIS Pro by dividing the pounds of active ingredients by five
to account for the 5-year time period. These data are visualized using the quantile breaks for all active ingredients
for county and township, respectively (see Figures 1 and 2). Bivariate choropleth maps were used to explore the
overlap of carcinogenic pesticide use, given the serious health risks from exposure to this group of pesticides, and
community vulnerability indicators (see Figures 5 and 6).5

Figure 6. Carcinogenic pesticide use overlayed with community vulnerability
indicators in Central California by township section (1 square mile) in 2017-2021.

Overlap of Average Annual Carcinogenic Pesticide Use and Community Vulnerability Indicators by Township
Fresno, Kern, Kings, Monterey, Santa Cruz, Tulare, & Ventura Counties | California, USA | 2017-2021
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Note. Community vulnerability indicators were assessed for population variables collected within American Community Survey data, including
percent Hispanic (a), percent non-Hispanic Black (b), percent non-Hispanic White (c), percent under age 19 years on public health insurance
(d), and percent households that speak limited English (e).
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Among the commitments made by
CalEPA departments a quarter century
ago, CDPR stated in 1999 that it would
resolve sources of ambiguity over its role
vis-a-vis County Agricultural Commis-
sioners to better prevent disproportion-
ate exposure.®’ In addition, CDPR stated
that it needed to design and implement
performance standards—written, up-to-
date, uniform guidelines for County
Agricultural Commissioners to follow—
and provide better protection of farm-
workers via outreach and education,
enhanced illness reporting, and improved
incident investigation.”

Today, CDPR remains the “agency
responsible for delivering an effective
statewide pesticide regulatory program.”!
Its regulations are designed “to assure agri-
cultural and pest control workers of safe
working conditions””> CDPR claims to
achieve “strict control” through evaluation
of health effects, including estimates of
levels of exposure that may cause or con-
tribute to adverse health effects,” as well
as through registration, licensing, reevalu-
ation,”* canceling registrations,” illness
surveillance and risk assessment, environ-
mental monitoring, preventing drift, and
field enforcement.”

CDPR’s website states that the agency
“regulates pesticides under a comprehen-
sive program that encompasses enforce-
ment of pesticide use in agriculture and
urban environments”’” EPA vested pri-
mary responsibility to CDPR to enforce
federal pesticide laws in California. For
example, CDPR has a duty to investigate
all reports of potentially significant adverse
effects,”® to reevaluate pesticides,” to mon-
itor pesticide exposure, to collect data on
potential exposure patterns, to assess the
effectiveness of existing controls,*® and to
conduct inspections to prevent misappli-
cation or drift and possible contamination
of workers or the public.3! CDPR in turn
directs and oversees County Agricultural
Commissioners “who carry out and
enforce pesticide and environmental laws
and regulations locally”®* While CDPR
frequently minimizes its responsibility for
pesticide program implementation and
enforcement, it does recognize and assert
its oversight authority regarding agricul-
tural commissioners and is responsible for
their compliance with pesticide law and
civil rights protections.
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CDPR and County Agricultural Com-
missioners are responsible for implemen-
tation and enforcement of the pesticide
program in California. The roles and
responsibilities are outlined in a coopera-
tive agreement with EPA, the state’s Food
and Agricultural code, and the Health and
Safety Code. CDPR provides oversight,
guidance, review, and approval to County
Agricultural Commissioners and thus is
responsible for their action or inaction.
The range of grower responsibilities mon-
itored and enforced by CDPR and County
Agricultural Commissioners to protect
farmworkers and their families is vast.®®

People’s Tribunal Community
Testimony

The purpose of the People’s Tribunal
on Pesticide Use and Civil Rights in
California was to focus on and bring
attention to farmworkers and their slow

observations of violent harm. For the
past three decades, a coalition of com-
munity organizations in California has
amassed a record of state practices that
limit the effectiveness of pesticide
regulatory programs. In 2023, the coa-
lition, Californians for Pesticide Reform
(CPR), worked with the University of
California, Irvine School of Law to carry
out interviews and focus groups with 55
participants, including farmworkers and
their families, as well as regulators, pub-
lic officials, and researchers who focus
on pesticide use, exposure, and impacts.
In addition, we organized a People’s
Tribunal in Lindsay, California. We
invited the public to meet and give tes-
timony in a forum that was not bound
by the strictures of an official proceed-
ing such as a civil discovery process,
rulemaking, or legislative session
(see Figure 7). More than 100 farm-
workers and their families attended.

Figure 7. Californians for Pesticide Reform flyer
for the People’s Tribunal distributed
in fall 2023.

A People's Tribunal on Pesticide Use and Civil

Rights in California

September 12, 2023 1:00 - 4:00 PM (PDT)
Lindsay Wellness Center 860 Sequoia Ave, Lindsay, CA 93241
attend virtually: https://conta.cc/44wziDf
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Californians for Pesticide Reform

Figure 8. Farmworkers present testimony before a panel of judges at the
People’s Tribunal on Pesticide Use and Civil Rights in Lindsay, California
(September 2023).

Community testimony was provided on
September 12, 2023% (see Figure 8).
Community testimony at the People’s
Tribunal was presided over by individ-
uals of great stature within the commu-
nity.® The judges presented an advisory
opinion based on community testimony
at a press conference in Watsonville,
California on February 15, 2024 (see
Figure 9).

Slow observations provided at the
People’s Tribunal reveal that farmworkers
endure dynamics that do not fit neatly
within a disparate impact frame.

Specifically, community testimony points
to practices beyond subjecting farm-
workers and their families, as members
of a protected class (such as according to
race, national origin, and ethnic group
identification), to discrimination in the
form of greater exposure to a pesticide
through a permit decision. Farmworkers
identified ongoing and unique combina-
tions of practices that impair or even
defeat state programs that are designed
to regulate pesticide use and ensure their
health and safety. In other words, these
practices gradually or completely strip

away protections and leave farmworker
communities to fend for themselves,
endure repeated and illegal pesticide
exposures, and develop their own net-
works of risk avoidance and caretaking
as stand-ins for state oversight, monitor-
ing, and enforcement.

The results, which are presented
in Table 1 and include representative
excerpts from community testimony and
interviews, are clear and consistent:
Farmworkers and their families reported
a set of daily practices that impair
and defeat state-operated and -funded

Our analysis is based on data reduction, thematic coding, and triangulation across interview, focus group, and
tribunal testimony; archival data, including agency and nongovernmental organization websites, reports,
correspondence, and media accounts; and relevant case law, statutes, rules, and policy and guidance documents.
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Figure 9. Community leaders present findings from the People’s Tribunal in
Watsonville, California
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programs designed to protect public health
and safety in areas of agricultural pesticide
use. First, community testimony demon-
strates that CDPR and County Agricultural
Commissioners do not receive most
reports or complaints that they would oth-
erwise receive from the Latino/a and trans-
national Indigenous communities they
serve. “We can't complain—we don't speak
the language” Farmworkers almost never
report when they want to. They fear doing
so. Many are undocumented. They have
close family members or co-workers who
were retaliated against when they tried to
report. “What would it mean for me and
my family if I did [speak out]?” Among
other things, crew leaders do not call them
back to work. Farmworkers state that “if
you complain, next year you won't get
work. They note your name. You are
‘marked” “The companies know each

NOVEMBER/DECEMBER 2024
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The stewards know each other”
“They form a chain” The only way to
speak out is as a group. “We all have to
speak up to not lose our jobs” Most of the
time, they do not. “For every 100 cases that
warrant a complaint, one may be filed”
Resigned to this reality, farmworkers “must
come silently to work and not speak about
anything”

Second, community testimony demon-
strates that CDPR and County Agricultural
Commissioners do not ensure that warn-
ings, trainings, and other essential protec-
tions for Latino/a and transnational
Indigenous farmworkers are equally avail-
able. When farmworkers build up the
nerve to speak out, they do not know what
questions to ask, what they are exposed to,
or what protections they should take.
They often do not know what is being
sprayed. Applicators do not know what
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(February 2024).

7 SN

they are mixing into air blast sprayers.
They work in fields with posted signs that
the stewards “don’t respect.” Stewards fail
to pass along reports to the supervisors.
“[The stewards] don't tell you anything
about pesticides” “They don't give us any
notice” “They don't provide information
to us” Farmworkers provided multiple
examples of working in fields that were
recently sprayed. The foreman ignores
when they fumigate and has people work
immediately adjacent to it. “They’re spray-
ing while were picking” “We're out where
the tractors are spraying” “They spray
without warning” “It burns the eyes,
throat, and stomach” “We get allergies,
skin allergies, itching and rashes all over
the body” Farmworkers use the word
“inside” to mean “in the field” A company
leaves after spraying, and workers go right

back “inside” Many farmworkers do not
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Table 1. Slow Violence and Observation by Central California Farmworkers

Spatial/Temporal Dynamics
(Harm Production)

Representative Community Testimony
(Slow Observation)

Residents endure exposure to
pesticides on a daily, yearly, and long-
term basis. This includes sensitive
populations such as pregnant
farmworkers (FW), who continue to
work into their third trimester.

Air blast sprayers seen and heard at a distance from homes.
Residents “feel” pesticides as they drift near front yards, backyards,

” "

and inside homes. “We are surrounded.” “We are invaded.” “We

must come silently to work and not speak about anything.” “They
bring us in there until 7 or 8 months.”

FW carry out responsibilities in fields
that were recently sprayed.

“The foreman ignores when they fumigate and has people work
immediately adjacent to it.” “They’re spraying while we're picking.”
“We’re out where the tractors are spraying.” FW go right back
“inside” after an area is sprayed.

Growers spray without warning in fields,
near schools.

“It's without warning.” “It burns the eyes, throat, and stomach.” “We
get allergies, skin allergies, itching and rashes all over the body.”

Pesticides accumulate in soil, on crops,
in trees, and other elements of FW
immediate environment.

FW harvest, prune, remove tarps, and carry out other activities that
trigger exposure.

Lack of information regarding potential
exposure.

FW do not know what is being sprayed. Applicators do not know
what they are mixing into air blast sprayers.

Lack of information regarding protective
post-exposure action.

FW feel droplets/experience complex symptomatology and do not know
where to go or whom to call. FW do not know what questions to ask.

Lack of information sharing regarding
exposure.

Stewards do not pass along reports to supervisors. Q: What

happens when you report? “Nothing.” “They don'’t tell you anything
about pesticides.”

Information asymmetry between FW/
families and growers, regulators. At best,
FW have 1x1 square mile, years-old
pesticide use reporting data or air
monitoring at a few locations statewide or
underreported illness data—these do not
tell the FW, household, or community
how to protect themselves.

“The best data are in the hands of growers, commissioners, and
the state.” “They have real-time grower-to-grower notification data
among growers and commissioners.” “They have exact locations.”
“They have shapefiles that identify fields with permit numbers.”
“They know where risk assessment found unacceptable risk and
where mitigations have yet to be put in place.”

Lack of adherence to formal (e.g.,
statutory, rule-based) precautionary
practices by growers; lack of
enforcement of formal precautionary
practices by County Agricultural
Commissioner or CDPR staff.

FW in fields with posted signs that stewards “don’t respect.” “A
class for one’s safety, there isn’'t any.” “They don’t give us any
notice.” “They don’t provide information to us.” “Sign this
acknowledgment of training so you can work.” Many FW do not
wear personal protective equipment so that certain crops will “yield
more.” Their hands “break out all over.”

Interaction with growers after pesticide
exposure report (e.g., stewards,
supervisors).

”

FW told to sit down. “It’s allergies.
sick.” “You're too delicate.” “You’re always behind.

go home.”

You’re the only one who got
” “If you're sick,

Interaction with public officials after
pesticide exposure report (e.g.,
teachers, County Agricultural
Commissioners).

FW told grower is “within his right,” has a “right to farm.” FW told what
they experience is “water,” the pesticide is “not a restricted material,”
“smell is not exposure.” FW are asked very specific questions and do
not know the answers: “What’s the name of the company near that
field?” “Give me the exact location.” “We come with real cases,
evidence of what's happening to us.” “You do your best to show them
your skin. You show them you have rashes, your red face, your eyes
are crying.” “The commissioner doesn’t receive you.” “They never call.”

18 ENVIRONMENT

WWW.TANDFONLINE.COM/VENV

(Continued)

VOLUME 66 NUMBER 6



Table 1. Continued

Spatial/Temporal Dynamics
(Harm Production)

Representative Community Testimony
(Slow Observation)

Grower retaliation.

Personal, close family member, and co-worker accounts. “We are
afraid.” “What would it mean for me and my family if | did speak
out?” “If you complain, next year you won’t get work. [Crew leaders]
note your name. You are ‘marked.”

Cross-grower retaliation.

“The companies know each other.” “The stewards know each
other.” “They form a chain.”

Interpersonal isolation.

The only way to speak out is as a group. “We all have to speak up

to not lose our job.” “For every 100 cases that warrant a complaint,
one may be filed.”

Language isolation.

Vast majority of FW do not speak English fluently. Often Spanish is
not well understood. “We can’t complain—we don’t speak the
language.” Complaint response letters are in English. “You don't
know what to do anymore.” FW speak one of over 20 transnational
Indigenous languages and dialects. Little to no training in those
languages. Agricultural Commissioners often do not have someone
to address concerns brought to office, “even when the concerns are
brought in Spanish.”

FW children as early warning system/
risk avoidance/networks of care.

Children of FW have a sense of smell that has not degraded. They
develop allergies at school. They return home with bumps on their
hands and feet. They require stronger inhalers when the fall
growing season begins. At times many students at a school leave
with eye and skin allergies, vomiting, and fever. Parents afraid to

ask teachers about it.

FW children and indirect exposure/risk

avoidance/networks of care.

FW do not know where to change before picking up their children

from school, day care. “We bring the sickness to our children.” FW

fear hugging their kids.

Note. FW =farmworker(s); CDPR = California Department of Pesticide Regulation.

know that it is not okay to be sprayed
upon. This is attributed to a lack of train-
ing. “A class for on€’s safety, there isn't any.”
There is also a strong transnational
Indigenous presence in several regions of
the state, including Central California and
the Central Coast. Many farmworkers
in those regions speak one of more than
20 Indigenous languages and dialects.
There is no training in those languages.
Sometimes, farmworkers are told to “sign
this acknowledgment of training so you
can work” Many do not wear personal
protective equipment, so that crops such
as strawberries will “yield more” Their
hands “break out all over” When they har-
vest, prune, or remove tarps, their eyes
burn from pesticide-laden dust that
remains in trees, soil, and on crops. They
continue to work. They work through
pregnancy. “They bring us in there until 7
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or 8 months [of pregnancy]” They feel
droplets and do not know where to go or
whom to call. In place of adequate warn-
ings, trainings, or protections, farmwork-
ers build their own networks of care.
Often, their children serve as their early
warning system, because they have a sense
of smell that has not degraded. Their chil-
dren develop allergies at school, return
from school with bumps on their hands
and feet, or require strong inhalers when
the fall growing season begins. At times,
students who attend a particular school
leave together with eye and skin allergies,
vomiting, and fever. But their parents are
afraid to ask the teachers about it. Even as
they rely on their children, farmworkers
endure a daily fear of “bringing the sick-
ness” home. They do not know where to
change before they pick up their kids from
daycare. They fear hugging their children.

WWW.TANDFONLINE.COM/VENV

Third, community testimony demon-
strates that CDPR and County Agri-
cultural Commissioners miss multiple
opportunities to find that health hazards
appear generally throughout a farm-
worker community, triggering a field
inspection and potentially canceling per-
mits or specifying that no additional per-
mits be issued. What happens when
farmworkers report a potential health
hazard? “There’s hardly any reporting”
On rare occasions where they report at
work, to teachers, or even to their agricul-
tural commissioner, they are told that
“smell is not exposure” or that a farmer is
“within his right” or has a “right to farm.
They are told that what they experienced
is “water” or “not a restricted material?”
Often, an agricultural commissioner will
not have someone to address concerns
brought to their office, “even when the
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concerns are brought in Spanish”
Farmworkers and their families are asked
“many questions we don’t know;” such as
“what’s the name of the company near
that field?” or “give me the exact loca-
tion”—“and that's when you know
English” “Sometimes the commissioner
doesn’t receive you.” Or “they never call”
“We come with real cases, evidence of
what’s happening to us, because we all
bring examples, testimony” “We're
ignored” “You do your best to show them,
and you show them your skin. You show
them you have rashes, your red face, your
eyes are crying” While “the best data are
in the hands of the growers, commission-
ers, and the state,” these data are not used
to inform the individual, household, or
community how to protect themselves in
the near term or as growing cycles and
seasons shift. Instead, farmworkers are
told to “go sit down” “It’s allergies”
“You're the only one who got sick” “You're
too delicate” “You're always behind” “We
already talked about those things” “If
you're sick, go home”

Given these complaint and reporting
dynamics, community testimony also
makes clear that CDPR and County
Agricultural Commissioners lack much
of the available data to give adequate
attention to local conditions when grant-
ing permit approvals, including the
effects that pesticides will have on
Latino/a and transnational Indigenous
communities. In the absence of such
data, CDPR and County Agricultural
Commissioners also lack available data
that should result in reevaluation of pes-
ticides and whether pesticide use prac-
tices must change—analyses that are
supposed to be triggered when agencies
have reason to believe that pesticide use
may cause unreasonable adverse effects
to people or environment.

The picture that emerges from com-
munity testimony lies in stark contrast to
the duties of growers to employees and
communities, and of agencies to ensure
that grower and state responsibilities are
enforced. For example, growers must
post mandatory information and warn-
ings, and inform farmworkers of the
location where pesticides are applied.
They must provide on-site notice of pes-
ticide applications®” that must include
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dates, start times, estimated end times of
scheduled applications, the location and
description of the field to be treated, pes-
ticide product names, active ingredients,
and applicable restricted entry inter-
vals.®® They must provide specific
instruction to workers who actively apply
pesticides,® as well as sufficient personal
protective equipment® and decontami-
nation supplies.”? Growers are not
allowed to spray pesticides while workers
are in the fields, and farmworkers should
not be allowed to enter recently sprayed
fields during prohibited reentry inter-
vals.”? Trainings must include informa-
tion about protecting yourself from
pesticide exposure.”®> Growers must pro-
vide trainings to all workers “in a manner
that the worker can understand”—a right
based on not only pesticide law but other
laws as well, such as the Migrant and
Seasonal Agricultural Worker Protection
Act, Proposition 65, and the California
Translation Act.”* When farmworkers
register a complaint, growers are to
refrain from retaliation® and are not to
take any action that prevents or discour-
ages workers from complying with the
law. In the event of pesticide exposure,
growers must give prompt transportation
to an appropriate emergency medical
facility?® and inform medical personnel
as to the type of pesticide involved and
circumstances of exposure.”” And under
California law, it is their duty to not
knowingly or intentionally expose any
individual to a chemical known by the
state to cause cancer or reproductive tox-
icity, without first giving a clear and rea-
sonable warning to that individual.”®
This complex legal tapestry of
responsibility and duty of care is shat-
tered by the slow observations of farm-
worker communities. Farmworkers
point to breakdowns of notification,
reporting, and complaint processing
due to language and other barriers,
including fear, isolation, misinforma-
tion, intimidation, and retaliation. In
light of these breakdowns, CDPR fails
to investigate all reports of potentially
significant adverse effects, adequately
assess the effectiveness of existing con-
trols, ensure that County Agricultural
Commissioners conduct inspections to
prevent misapplication or drift and
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possible contamination of workers or
the public, and ensure that County
Agricultural Commissioners investigate
pesticide illnesses and injuries, revise
their understanding of local conditions,
or condition approval of restricted
materials permits on appropriate miti-
gation measures.

Through these breakdowns, commu-
nity testimony points to adverse and dis-
proportionate impacts to members of
protected classes by state programs as
well as state-funded programs, which
begin with CDPR’s Restricted Materials
Permitting, Pesticide Illness Surveillance,
Pesticide Notification, Worker Health
and Communication, and Registration
and Reevaluation programs and also
include the County Agricultural
Commissioners responsible for enforcing
state pesticide programs in the San
Joaquin Valley and Central Coast. In
Kern, Tulare, Fresno, Ventura, Santa
Cruz, and Monterey counties, “disparate
impact” as traditionally understood
under civil rights law is a faint shadow of
the experience of communities that
endure pesticide exposure and its impacts
on a daily basis.

Discussion

Importantly, we did not determine the
nature of civil rights violations on
California farms and in agricultural com-
munities through complex civil discovery
or epidemiological study with human
subjects. The dynamics of slow violence
were characterized by farmworkers who
share a deep connection to otherwise
inaccessible spatial and temporal scales.
Their observations center on embodied
encounters through which violence is
organized in California’s Central Valley
and Central Coast. Through slow obser-
vation, farmworkers and their families
are attuned to the ebb and flow of toxic
releases and exposures, gradual accumu-
lation of environmental stressors, other-
wise prosaic encounters with agency and
corporate staff, altered rhythms of daily
life, and caretaking and risk avoidance (a
reworking of personal networks and rela-
tions) that emerge as stand-ins for
administrative responsibility.
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These encounters, practices, and
behaviors become taken for granted,
even as people remain in harm’s way. The
brutality is incremental, ongoing, accre-
tive, rhythmic, recurring, and scattered.
Because the infrastructure of state-sanc-
tioned violence is built around embodied
experience and interactions, it is largely
out of sight and leaves few visible traces.
The characteristics of slow violence out-
lined in Table 1 form an “ongoing pres-
ent” of farmworker experience—the
gradual wearing down of a population
over time. The corporeal violence is
administered through unique amalgams
of spatial and temporal dynamics. It is, at
once, durative (e.g., working in fields into
the third trimester of pregnancy), repet-
itive (e.g., working in fields recently
sprayed; growers spraying without warn-
ing near schools and in fields), periodic
(e.g., harvesting, pruning, or removing
tarps in areas where pesticides regularly
accumulate for varying periods of time),
entangled (e.g., historical practices that
result in language isolation, lack of infor-
mation available or shared regarding
potential exposure or post-exposure
action; institutionalized grower and
County Agricultural Commissioner
responses that minimize perceived risk
or farmworker reporting capabilities),
and within unique socio-material assem-
blages (e.g., grower/agricultural commis-
sioner equipment and practices for
monitoring, reporting, enforcement, and
notification that result in grower retalia-
tion, cross-grower actions, and interper-
sonal isolation). In each instance, the
violence is incremental and delayed and
therefore difficult to see and track.

The People’s Tribunal showed the
innerworkings of slow violence in Central
Californias farmworker communities,
with implications for research, legal prac-
tice, and community organizing. An
important feature of slow violence is its
ability to conceal intentionality. While
attorneys and legal scholars spent much
of the past several decades concerned with
disparate impact standards, our research
argues in favor of a renewed focus on slow
violence as intentional discrimination.
Exposure assessments and disparity anal-
ysis are laborious and rarely carried out
in the context of pesticide use near
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farmworker communities. In contrast,
slow observation renders the production
of environmental harm visible, identifying
the mechanisms that degrade or com-
pletely nullify state protections and safe-
guards. These dynamics are well known
not only to farmworkers but also to agency
staff. Therefore, future research should
revisit legal arguments for intentional dis-
crimination—such as deliberate indiffer-
ence® under Title VI—as an alternative to
presenting claims of disparate impact.

Our findings also point to the potential
for proactive or affirmative civil rights
enforcement by state agencies. To date,
California, the world’s fifth largest
economy, takes few steps to limit the daily
discrimination that Latino/a and trans-
national Indigenous farmworkers and
their families face. Staff at multiple envi-
ronmental agencies note that there is “not
alot of understanding of civil rights laws,”
civil rights claims are “not in common
discussion,” and state civil rights law in
particular “lacks visibility”'® State agen-
cies “need guidance” because “11135
expertise is lacking”!°! and there is no sys-
tem in place to “gauge disparate impacts
of programs or decisions” or “adapt equity
metrics and add them to various pro-
grams”12 These arguments collapse
under slow observation. Testimony at the
People’s Tribunal makes clear that perfor-
mance measures beyond differential
exposure or impact—measures that gauge
the gradual or complete erosion of regu-
latory programs and safeguards over
time—are vital, necessary under existing
law, practicable, and would benefit from
more robust forms of community engage-
ment than currently exist.

Conclusion

The framework presented here for
analysis of the social dynamics of environ-
mental harm in Central California farm-
worker communities opens new avenues
for environmental protection, legal prac-
tice, and social science research. Slow
observation, provided by residents at the
People’s Tribunal for Pesticide Use and
Civil Rights, described the mechanisms by
which civil rights violations persist in the
Central Valley and Central Coast. These
civil rights violations do not require a
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statistician, epidemiologist, or attorney to
point them out. They do, however, war-
rant more careful analysis of how slow
violence proliferates at unique and over-
lapping spatial and temporal scales and,
in turn, the prospects for state interven-
tion. Our research makes clear that inter-
mittent activities by the state, referenced
in California Environmental Protection
Agency program updates, such as appoint-
ing a liaison, limited hiring of bilingual
staft, workshops, declaring environmental
justice “a priority,” or the distribution of
brochures,'” do little to address more
insidious dynamics that result in dispro-
portionate harm.
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