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The SEC and Climate Risk

Lisa Benjamin

ABSTRACT

The time has never been better for the Securities and Exchange Commis-
sion (SEC) to regulate climate change disclosures; however, the agency has a
poor track record in mandating climate and other specialized disclosures from
public corporations. Its 2010 guidance on climate-related disclosures was
sparsely enforced. Its 2012 conflict minerals rule was partially invalidated by
the courts, and in 2019 and 2020, the agency failed to include climate disclosures
when modernizing rules and guidelines on corporate disclosures. These past
failures were due to agency inertia, which was facilitated by a combination of a
lack of political feasibility, strong business resistance to specialized disclosures
(despite investor enthusiasm), and rising judicial hostility to the SEC. These
past failures should not dictate agency approaches to climate disclosures moving
forward. Regulating climate change is high on the agenda of the Biden Admin-
istration. Investors are demanding that public corporations be more transparent
about climate-related risks. The SEC is starting to act, issuing a call for public
input on climate-related disclosures and enhancing its focus on climate-related
disclosure in public company filings.

These political, investor, and agency shifts are primarily due to the rising
awareness of the potential systemic nature of the risks of climate change to finan-
cial systems, both in the U.S. and internationally. This article assesses the policy
feasibility of climate-related disclosure rules. It argues that past SEC failures
can and should inform SEC rulemaking on climate change disclosures moving
forward. Regulating climate disclosures benefits not only investors and capital
markets, but also companies, due to the systemic nature of climate risk. This arti-
cle argues that robust cost-benefit analysis and industry-specific, flexible but firm
regulatory approaches will improve policy feasibility.
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INTRODUCTION

Historically, the Securities and Exchange Commission (SEC) has been
unsuccessful at regulating climate-related financial disclosures. A 2017 report
by the Sustainability Accounting Standards Board (SASB) found that despite
the wide-spread adoption of sustainability disclosures by companies, almost
half of these disclosures contained boilerplate and vague statements, and less
than one-third of disclosures contained any performance metrics.! A 2020

1. SUSTAINABILITY ACCOUNTING STANDARDS BOARD, THE STATE OF D1sCLOSURE 14 (2017),
https://www.sasb.org/wp-content/uploads/2019/08/StateofDisclosure-Report-web112717-1.
pdf [https://perma.cc/RC4J-B72D]; see also SUSTAINABILITY ACCOUNTING STANDARDS BOARD,
CLMATE Risk TEcHNICAL BULLETIN 2021 EbrtioN 19 (2021), https://www.sasb.org/wp-content/
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report by the U.S. Government Accountability Office (GAO) found that while
most companies disclosed sustainability information, the metrics used differed,
and so the disclosures were not comparable, clear, or useful for investors.? For
example, most public companies’ disclosures reviewed by GAO differed in
their reporting of carbon dioxide, disclosing direct (Scope 1), indirect (Scope
2), value chain (Scope 3) and/or reductions in emissions.?

The SEC’s hesitancy to effectively manage climate disclosures stems
from three interrelated factors. The first is lack of political feasibility. Climate
change is one of the most politically sensitive issues in the United States, and,
until recently, mandating climate disclosures by public corporations has never
been a high political priority. While the SEC is an independent agency, its reg-
ulatory reluctance on this issue has persisted through both Republican and
Democratic administrations. The second factor is a clash of voices between
public companies resisting calls for more climate-related disclosure, and inves-
tors, many of whom want increased disclosure from the public companies they
invest in. While investors have repeatedly expressed a strong desire for clearer
and better disclosures, the SEC has not catered to those concerns. Instead,
the SEC focused on the entities it directly regulates — public companies. The
agency has acceded to businesses, and industry’s general resistance to man-
dated disclosures. Businesses have generally resisted agency initiatives to
impose mandatory environmental, social, and governance (ESG) disclosures,
especially climate disclosures. This resistance is particularly strong in public
corporations that issue securities and are subject to the SEC’s regulatory regime
(“issuers”). Many issuers do not want to disclose the risks that climate change
poses to their business as this may make investors more reluctant to invest in
them and therefore decrease their share price. Issuers at greater risk of cli-
mate impacts have an inherent incentive to hide or obscure climate-related
risks, making regulation requiring uniform disclosures all the more important.
The third and final factor is rising judicial hostility to the expanded remit of the
SEC, and recently to independent agencies more broadly. These three factors
have contributed to past agency inertia on climate disclosures.

This article explores existing barriers to the SEC in creating a mandatory
climate change disclosure regime. It also identifies opportunities for effec-
tive rulemaking on the issue. It recommends that the SEC issue flexible but
firm rules mandating climate-related disclosures from issuers, which are indus-
try specific and that also include a robust cost-benefit analysis. While many
barriers have shifted and investor enthusiasm has increased recently, it is likely
that any rule that mandates disclosures will be challenged in the courts. This

uploads/2021/05/Climate-Risk-Technical-Bulletin2021-042821.pdf ~ [https://perma.cc/BRF9-
NFQZ] (providing more detailed rules around disclosure in response to the 2017 findings).
U.S. Gov’t AccouNTABILITY OFF., GAO-20-530, PuBLic COMPANIES: DISCLOSURE OF
ENVIRONMENTAL, SOCIAL AND GOVERNANCE FACTORS AND OPTIONS TO ENHANCE THEM 17-18,
32 (2020), https://www.gao.gov/assets/gao-20-530.pdf [https://perma.cc/S3MC-R6R4].
3. Id at26,32.
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article provides recommendations as to how these remaining barriers can be
overcome or mitigated, particularly regarding judicial review. While a number
of authors have addressed SEC action on ESG disclosures,* this article focuses
exclusively on climate-related disclosures and assesses the policy feasibility of
mandatory rules on climate-related financial disclosures, as this is the first ele-
ment of ESG disclosures that the SEC appears willing to tackle. The costs and
benefits of climate-related financial disclosures are also easier to identify and
articulate, making them a reasonable starting point for the SEC to address.
Even if the SEC does not choose this regulatory option, this article adds to the
policy process literature specifically on climate disclosures, suggesting ways to
frame cost-benefit analysis on climate disclosures.

This article moves the debate forward by focusing on the risks and ben-
efits of SEC rulemaking in this area, incorporating a selection of comments
(both positive and negative) received by the SEC in the 2021 call for public
input around climate-related financial disclosures. It identifies the SEC as the
most appropriate agency to regulate climate disclosure, despite its past fail-
ures. It explores unsuccessful attempts over the past decade by the SEC to
regulate climate and social disclosures, including the SEC 2010 guidance on
climate-related disclosures, the SEC 2012 rule requiring disclosure of use of
conflict minerals, and the SEC’s modernization of general corporate disclo-
sures in 2019-2020. It applies lessons from those past attempts, and proposes
recommendations that could mitigate persisting barriers.

Despite past failures in this area, political and financial approaches to
the risks of climate change have shifted dramatically in the past few years
to varying degrees. Climate change is a major policy priority for the Biden
Administration. Many businesses, particularly institutional investors, express
a strong desire for uniform climate disclosure regulation. Some issuers (some-
times referred to interchangeably as public corporations in this article) even
express enthusiasm for climate disclosures, although some prefer a volun-
tary disclosure regime, and only a few support a mandatory rule. Generally,
however, business resistance to climate-disclosure rulemaking, and judicial
hostility, remain important factors for the SEC to consider. Despite the risks
of rulemaking, this article argues that the time has never been better for the
SEC to use rulemaking to regulate climate change disclosures.

This is particularly so due to the escalating risks of climate change to
financial actors and systems. Several authors have advocated over the years for
ESG disclosure rules by the SEC.* This article adds to these calls but highlights

4. See, e.g., Cynthia A. Williams & Donna M. Nagy, ESG and Climate Change Blind
Spots: Turning the Corner on SEC Disclosure, 99 TEx. L. Rev. 1453 (2021); Virginia Harper
Ho, Modernizing ESG Disclosure, U. ILL. L. REv. (forthcoming 2021), https://papers.ssrn.
com/sol3/papers.cfm?abstract_id=3845145 [https://perma.cc/LBX4-KWTEF].

5. Cynthia A. Williams, The Securities and Exchange Commission and Corporate
Social Transparency, 112 Harv. L. Rev. 1197 (1999); Jill E. Fisch, Making Sustainability
Disclosure Sustainable, 107 Geo. L.J. 923, 950-51 (2019); Virginia Harper Ho, Disclosure
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some of the internal failings by the SEC over the years, as well as some of the
pitfalls facing the agency as a result of past agency failures and recent judicial
decisions, and then provides some recommendations. These recommendations
may improve the odds of successful regulatory efforts going forward for cli-
mate-related financial disclosures.

This Article proceeds as follows. Part I establishes a taxonomy of shifting
political, business, and judicial landscapes on climate risk regulation. Political
and investor shifts are due in large part to increased concern about the financial
risks of climate change. Part II charts agency inertia of the SEC on specialized
disclosures. It fleshes out examples of the hurdles and agency approaches iden-
tified in Part I that have contributed to agency inertia. The 2010 SEC guidance
on climate change was rarely enforced by the agency. The 2012 conflict miner-
als rule and the agency’s 2020 proposal regarding Regulation S-K disclosures
demonstrate persistent business resistance and judicial hostility, including
the Supreme Court’s recent decision in AFPF v Bonta which demonstrates
increasing judicial hostility towards disclosure regimes.® Part III advocates for
SEC regulatory action despite the risks identified in Part II. This Part focuses
on the systemic character of climate risks, and the important role that the SEC
plays as a regulatory bulwark against future escalation of climate change to a
systemic financial risk. It also analyzes a selection of public responses to the
recent SEC call for comments on climate disclosures in 2021, illustrating inves-
tor enthusiasm but also continuing business resistance. Part IV weighs the
risk and benefits of a rule mandating climate-related disclosures, and it also
suggests some strategies and recommendations that may prove useful to nav-
igating these barriers and harnessing rising political and investor enthusiasm
for regulating climate-related disclosures while also mitigating countervailing
issuer and judicial hostility. It advocates for robust cost-benefit analysis, a flex-
ible yet firm regulatory approach that incorporates industry specific rules, and

Overload? Lessons for Risk Disclosure and ESG Reporting Reform from the Regulation S-K
Concept Release, 65 VILL. L. REv. 67 (2020); Virginia Harper Ho, Nonfinancial Risk Disclosure
and the Costs of Private Ordering,55 AM. Bus. L.J. 407 (2018) (arguing that the current model
of nonfinancial risk disclosure based on the principles of materiality and leaving investor
access to information solely to private ordering mechanisms such as obtaining information
through voluntary reporting and private standard setting organizations is ineffective,
costly to investors, issuers and regulators, and undermines the mission of the SEC); Hana
V. Vizcarra, ENTERING A NEW ERA IN CLIMATE-RELATED DISCLOSURES AND FINANCIAL Risk
MANAGEMENT IN THE U.S. (2021), http://eelp.law.harvard.edu/wp-content/uploads/Vizcarra-
ALI2021-ClimateFinanceRiskOutlook.pdf [https://perma.cc/BI8U-FC42]; Madison
Condon, Market Myopia’s Climate Bubble UtaHn L. REv. 1 (forthcoming 2021), https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=3782675 [https://perma.cc/ WENA-JJAS]; Daniel C.
Esty & Quentin Karpilow, Harnessing Investor Interest in Sustainability: The Next Frontier
in Environmental Information Regulation, 36 YALE J. oN REG. 625 (2019) (suggesting a
mandatory environmental, social and governance (ESG) reporting requirement); Melissa K.
Scanlan, Climate Risk is Investment Risk,36 J. ENV'T. L. & LiTic. 1 (2021).
6.  Americans For Prosperity Foundation v Bonta,594 U.S. ___ (2021).
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is in keeping with existing international standards, thereby increasing policy
feasibility.

I.  SHIFTING PoLITICAL, INVESTOR, BUSINESS AND JUDICIAL
LANDSCAPES

Climate-related disclosures by public corporations did not receive much
political attention in the U.S. until the Biden Administration. During the previ-
ous Democratic and Republican administrations, the issue was never a political
priority. This is partly related to investors and financial regulators’ lack of
focus on the financial-related risks of climate change. The escalating financial
risks of climate change have affected political approaches to the issue, with the
Biden Administration closely tracking scientific and investor approaches to cli-
mate disclosures.

A. Shifting Political Landscapes

The election of President Obama in 2008 marked a significant shift in
U.S. climate policy. Before taking office, then President-elect Obama declared
to a group of U.S. governors that his presidency would “mark a new chapter in
America’s leadership on climate change that will strengthen our security and
create millions of new jobs in the process.”” When he took office, however, cli-
mate change ultimately took a back seat to President Obama’s key priorities
of managing the fallout from the 2008 financial crisis and healthcare reform.?
Eight years later, President Obama’s climate legacy is hotly contested. Critics
point to his failure to enact cap-and-trade legislation and the granting of per-
mits to drill for oil in the Arctic, while supporters celebrate the success of the
2015 Paris Agreement and the range of regulations passed by the EPA and
other federal agencies.’

When it came to the SEC and other financial regulatory agencies, the focus
of the Obama Administration was squarely on addressing regulatory gaps and
oversight issues to repair the damage to the U.S. economy and financial system
from the 2008 financial crisis.'” The SEC’s 2010 interpretive guidance on cli-
mate change disclosure was prompted not by the White House, but instead
by a rulemaking petition filed in 2007 by investor groups, NGOs, and senior

7. John M. Broder, Obama Affirms Climate Change Goals N.Y. TiMes (Nov. 18,2008),
https://www.nytimes.com/2008/11/19/us/politics/19climate.html  [https:/perma.cc/9DTX-
KAVN].

8. Cass R. Sunstein, Changing Climate Change, 2009-2016, 42 HArv. ENV’T. L. REV.
231,245 (2018).

9.  See Christopher J. Bailey, Assessing Obama’s Climate Change Record,28 ENv’T POL.
847,847-48 (2019); David Bookbinder, The Obama Climate Legacy, NIskaNEN CTR. (Apr. 11,
2017), https://www.niskanencenter.org/greenwashing-obama-climate-legacy [https://perma.
cc/C8SV-SXCX].

10. Remarks on Financial Regulatory Reform, 1 PuB. PapErs 843 (June 17, 2009),
available at https://www.govinfo.gov/content/pkg/PPP-2009-book1/pdf/PPP-2009-book1-
doc-pg843-2.pdf [https://perma.cc/2XW3-HO6MC].
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government officials from California, New York, Vermont, and nine other
states.!! President Obama did not publicly announce his support for or offer
any opinions on this issue. Nevertheless, the SEC’s vote in favor of the petition
was led by its new Chair, Mary Schapiro, whom President Obama appointed on
his first day in office —January 20, 2009.

In 2017 almost immediately after taking office, President Trump sub-
mitted a notice to withdraw the United States from the Paris Agreement and
started to unwind domestic regulation and policies on climate change. Many
of these policies had been pursued via Executive Action under the Obama
Administration and so were easily undone by the incoming Administration.'
The U.S. departure from the Paris Agreement had a negative effect on inter-
national efforts to mandate climate-related disclosures within the Group of 20
or G-20 (an intergovernmental forum of finance ministers and central bank
governors from the world’s largest economies).'? President Trump appointed
Jay Clayton as Chair of the SEC in 2017 as part of the Administration’s dereg-
ulatory agenda for financial firms and markets."* In his statement announcing
the nomination of Clayton, President Trump expressed a desire to undo the
many regulations that he believed stifled investment in American businesses.”
During Clayton’s tenure, the SEC did not issue any new rules on climate-re-
lated disclosures, and, in fact, issued a number of regulations which restricted
shareholder voting, and which limited investors’ ability to request climate risk
disclosures.!

11.  Petition for Interpretive Guidance on Climate Risk Disclosure, California Public
Employees’ Retirement System, et al., Petition for Rulemaking, (Sec. Exch. Comm’n, Sept.
18, 2007), https://www.sec.gov/rules/petitions/2007/petnd—-547pdf, [https:/perma.cc/7UPB-
P2MX].

12. See Chris Wold, Climate Change, Presidential Power, and Leadership: “We Can’t
Wait,” 45 Case W. REs. J. INT’L L. 303, 304-07 (2012) (noting that even though the Obama
Administration demonstrated some progressive action on climate change, the issue was not
pursued with sufficient urgency and the action that was taken was done primarily through
executive action which is vulnerable to changing administrations).

13. Ciara Linnane, Trump Administration Stymies Push for Improved Climate-
Risk Disclosure Among Companies, MARKETWATcH (Jul. 31, 2017, 3:26 PM), https://www.
marketwatch.com/story/trump-administration-stymies-push-for-better-climate-risk-
disclosure-2017-07-24 [https://perma.cc/SB99-UW2R].

14. Brian V. Breheny, et al, Trump’s Focus on Deregulation Could Shape SEC Priorities
in 2017, SKADDEN (Jan. 30, 2017), https://www.skadden.com/insights/publications/2017/01/
trumps-focus-on-deregulation-could-shape-sec-prior [https://perma.cc/EAMP-7KSS]; Marcy
Gordon, SEC Chair Clayton Leaving Post as Top Financial Regulator, AP NEws (Nov. 16,
2020),  https://apnews.com/article/joe-biden-donald-trump-financial-markets-jay-clayton-
financial-crisis-6ae5762aeledd38cc34f4857934751e2 [ https://perma.cc/ A2AP-8ANV].

15. Renee Merle, Trump to Tap Wall Street Lawyer Jay Clayton to Head SEC, WASH.
Post (Jan. 4, 2017, 11:40 AM), https://www.washingtonpost.com/news/wonk/wp/2017/01/04/
trump-to-tap-wall-street-lawyer-jay-clayton-to-head-sec [https://perma.cc/ HCUS5-SXUB|.

16. See e.g Press Release, Sec. Exch. Comm’n, SEC Adopts Amendment to
Modernize Shareholder Proposed Rule (Sept. 23, 2020), https://www.sec.gov/news/press-
release/2020-220 [https://perma.cc/238X-J5V]] (among other things, raising the threshold
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The political landscape on climate change shifted dramatically with the
Biden Administration. Climate change has been high on President Biden’s
agenda since the early days of his Presidential campaign in 2019, when he
announced an ambitious plan to address climate change and environmental
justice. The President’s goal is to “ensure the U.S. achieves a 100% clean energy
economy and reaches net-zero emissions no later than 2050”7 On his first
day in office, President Biden both re-joined the Paris Agreement and signed
Executive Order 13990, which directed agencies to immediately commence
work to confront the climate crisis.”® One week later, President Biden signed
Executive Order 14008, which incorporated the goal to achieve net-zero emis-
sions by 2050, originally laid out in President Biden’s campaign, and set out a
whole-of-government approach to climate change policy."” It also established
a federal government policy to “drive assessment, disclosure, and mitigation of
climate pollution and climate-related risks in every sector of our economy.””

Executive Order 14008 also mandated action by financial regulators.
It called for the preparation of a Climate Finance Plan focusing on interna-
tional climate finance.?! The final version of this plan was published on April
22,2021.2 It called for a large-scale increase in international climate finance,
noted that the U.S. Treasury will work with U.S. regulators to support and
guide the International Financial Reporting Standards Foundation, the Inter-
national Organization of Securities Commissions (IOSC), and the Financial
Stability Board (FSB) towards shaping consistent, comparable and reliable
climate-related financial disclosures including through recommendations and
international standards.” Finally, Executive Order 14008 directed the Secretary
of the Treasury to participate in international fora and institutions working on

amount and duration of ownership of shareholding for shareholder proposals to be included
in proxy statements); Public Statement of Sec. Exch. Comm’n Commissioner Robert J.
Jackson Jr., Statement on Proposals to Restrict Shareholder Voting (Nov. 5, 2019), https:/
www.sec.gov/news/public-statement/statement-jackson-2019-11-05-open-meeting  [https:/
perma.cc/3XRY-L3Z7] (critiquing the amendment as reducing the accountability of CEOs
and corporate management to investors).

17 Valerie Volcovici, Biden Unveils $1.7 Trillian Climate Plan to End U.S. Carbon
Emissions by 2050 ReuTERs (June 4, 2019) https://www.reuters.com/article/us-usa-election-
biden-climate/biden-unveils-1-7-trillion-climate-plan-to-end-u-s-carbon-emissions-by-2050-
idUSKCNITS15R [https:/perma.cc/S84F-K97W].

18. Exec. Order No. 13990, Protecting Public Health and the Environment and
Restoring Science to Tackle the Climate Crisis, 86 Fed. Reg. 7037 (Jan. 20,2021).

19. Exec. Order No. 14008, Tackling the Climate Crisis at Home and Abroad, 86 Fed.
Reg. 7619, 7622 (Jan. 27,2021).

20. Id.

21. Id. at 7620.

22. THe WHITE Housk, U.S. INTERNATIONAL CLIMATE FINANCE PLAN 12 (Apr. 22,2021),
https://www.whitehouse.gov/wp-content/uploads/2021/04/U.S.-International-Climate-
Finance-Plan-4.22.21-Updated-Spacing.pdf [https://perma.cc/47J8-UGAP].

23. Id. at12.
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managing climate-related risks.” This international collaboration is important,
as the U.S. has fallen behind its allies on the issue of climate-related disclosures.

On May 20, 2021, President Biden signed an executive order addressing
climate-related financial risk, declaring it the policy of his Administration to
advance “consistent, clear, intelligible, comparable, and accurate disclosure of
climate-related financial risk”® In setting out the new policy, Executive Order
14030 comments that the failure of financial institutions to appropriately and
adequately account for and measure climate-related financial risks threatens
the competitiveness of U.S. companies and markets, the life savings and pen-
sions of U.S. workers and families, and the ability of U.S. financial institutions
to serve communities.” The Order specifically includes the enhancement of
climate-related disclosures by regulated entities, supporting the SEC’s recent
call for comments on whether corporate disclosure rules should be expanded
to explicitly address climate-related risks.?’

As an independent agency, the SEC is not directly subject to Executive
Orders except to the extent permitted by law, and so despite this high level of
activity at the executive level, there has been no change in regulatory require-
ments on climate disclosures at the SEC as of yet. There is no federal regulation
that explicitly mandates disclosure on climate-related risks by public corpora-
tions. Instead, public corporations (issuers) disclose climate-related risks if
they consider them to be material to their business. The current policy gap
in the U.S. on climate disclosures is not mirrored abroad, particularly in the
EU, where disclosure of ESG indicators, including those related to climate, is
becoming a regulatory requirement.?® Other jurisdictions have moved ahead

24. Exec. Order No. 14008, 86 Fed. Reg. at 7620. The Treasury Secretary Chairs the
Financial Stability Oversight Council (FSOC), which includes the Chair of the SEC, and
can call for agency rulemaking in specific areas as part of the FSOC’s mandate to constrain
excessive risk in the financial system.

25. Exec. Order No. 14030, Climate-Related Financial Risk, 86 Fed. Reg. 27967, 27967
(May 20,2021).

26. Id.

27 Id. at 27968; Madeleine Boyer & Stacey Sublett Halliday, President Biden Issues
Federal Direction on Disclosure of Climate-Related Financial Risk, Nar’L L. Rev. (May
25, 2021), https://www.natlawreview.com/article/president-biden-issues-federal-direction-
disclosure-climate-related-financial-risk?amp [https://perma.cc/P6WV-VPSK].

28. For example, in 2017 the High-Level Expert Group on Sustainable Finance issued
their key recommendations to clarify investor duties and extend associated time horizons of
investments, and to bring greater focus to ESG factors. The Action Plan outlines ten reforms
in three key areas, and is geared towards reorienting private capital to more sustainable
investments. It also aims to manage financial risks stemming from climate change,
resource depletion, environmental degradation and social issues. One of these key areas is
Mainstreaming Sustainability into Risk Management, and includes the recommendation
to clarify institutional investors’ and asset managers’ duties, and to reduce the pressure for
short-term performance by increased transparency. See, Action Plan: Financing Sustainable
Growth, COM (2018) 97 final (Aug. 3, 2018). The EU 10-point Action Plan for sustainable
finance was followed by three key pieces of legislation to promote private sector investment
in sustainable development. These include a Unified EU Green Classification System or


https://www.natlawreview.com/article/
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with mandating climate disclosures, and so with no uniform disclosure regula-
tions, the U.S. is out of step with its major counterparts in other leading capital
markets.”? Policy gaps are not costless. Lack of uniform risk disclosure around
climate change could lead to increasing climate litigation.*® Policy gaps could
also lead to unilateral and uneven investor responses to climate litigation and
climate-related risks more broadly.

B.  Rising Investor Concern

Since the conclusion of the Paris Agreement in 2015, investors have
paid more attention to the financial risks of climate change. These concerns
have only escalated as the physical and transitional risks of climate change
have increased. Scientific reports, which continue to warn of impending cata-
strophic climate-impacts, have been absorbed by many in the financial sector,
particularly institutional investors. The recent 2021 IPCC report expresses
clear alarm around the potential impacts of climate change, and the increas-
ingly narrow window available to mitigate its most severe impacts.> Some
institutional investors are unilaterally requiring climate information and cli-
mate action from the corporations they invest in.

Financial-related concerns over climate change became an international
priority with the September 2015 speech by Mark Carney, the then Governor of

“Taxonomy’, legislation requiring that corporations and investors disclose to their clients the
impact of sustainability (ESG factors) on financial returns and the impact of their investment
decision on sustainability (applicable from March 2021), and finally Climate Benchmarks and
Benchmarks’ ESG Disclosures (creating a new category of low-carbon benchmarks, which
provides investors with better information on the carbon footprint of their investments).

29. See Virginia Harper Ho, Nonfinancial Risk Disclosure and the Costs of Private
Ordering, 55 Am. Bus. L.J. 407 424 (2018).

30. There has been significant scholarly work on climate litigation around the globe,
see, e.g., David Markell & J.B.Ruhl, An Empirical Assessment of Climate Change in the Courts:
A New Jurisprudence or Business as Usual?,64 FLA. L. REv. 15 (2012); UN. Env’t Programme,
The Status of Climate Change Litigation: A Global Review (2017), http://columbiaclimatelaw.
com/files/2017/05/Burger-Gundlach-2017-05-UN-Envt-CC-Litigation.pdf [https:/perma.cc/
BNTS5-JPLH]; R. Henry Weaver & Douglas A. Kysar, Courting Disaster: Climate Change and
the Adjudication of Catastrophe, 93 NoTRE DAME L. REV. 295 (2017); Michael C. Blumm &
Mary Cristina Wood, “No Ordinary Lawsuit”: Climate Change, Due Process and The Public
Trust Doctrine, 67 AM. U. L. Rev. 1 (2017); JACQUELINE PEEL & Harl M. OSoOFsKkY, CLIMATE
CHANGE LITIGATION: REGULATORY PATHWAYS TO CLEANER ENERGY (2015); Lisa Benjamin, The
Road to Paris Runs Through Delaware: Climate Litigation and Directors’ Duties, 2020(2)
UraH L. REv. 313 (2020) (noting an earlier “first wave” of climate litigation in the United
States against corporations floundered and failed, but noting a second wave of corporate
climate litigation, even if not successful in courts, could implicate directors’ duties).

31. INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, Summary for Policymakers, in
CLIMATE CHANGE 2021: THE PHYSICAL SCIENCE Basis 1, 5, 10 (Valérie Masson-Delmotte et al.
eds., 2021), https://www.ipcc.ch/report/ar6/wgl/downloads/report/IPCC_AR6_WGI_SPM.
pdf [https://perma.cc/9X8K-7YBZ] (“It is unequivocal that human influence has warmed
the atmosphere, ocean and land.” and “It is virtually certain that hot extremes (including
heatwaves) have become more frequent and more intense across most land regions since the
1950s.”).
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the Bank of England, to insurers at Lloyds of London.”? Dubbed an “unlikely
climate champion” as a former Goldman Sachs banker,®® Carney highlighted
the enormous risks that climate change posed to UK investors. Carney’s
speech was couched in the language of risk, and set out the broad and systemic
risks that climate change poses to financial systems and financial stability, as
well as the critical role that financial policy makers have in addressing these
systemic risks.* The timing and location of his speech were as important as its
contents. His speech preceded the conclusion of the Paris Agreement on Cli-
mate Change in December 2015 and ushered in the formation by the Financial
Stability Board of the G20 of the Task Force on Climate-related Financial Dis-
closures (TCFD) in 2015.* As a member of the FSB, the SEC contributed to
the formation of the TCFD guidance, and so is familiar with its requirements.
The TCFD guidance on climate-related disclosures has quickly become the
international standard for public corporations around the world, supported by
thousands of asset owners, central banks, financial regulators, and institutional
investors.** One of those supporters is BlackRock, which issued significant
statements in the past two years regarding its shifting expectations on climate
disclosures from the corporations it invests in.

BlackRock is the world’s largest asset management firm, and one of the
“big three” indexed funds in the United States. In January 2020, BlackRock
released its annual letter to CEOs from Larry Fink, as well as a letter from
BlackRock’s Executive Committee to BlackRock’s clients. Both letters cen-
tered on the risks of climate change. In his letter to CEOs, Larry Fink noted
that climate change has become a defining factor in companies’ long-term
prospects.”’ Fink also noted that climate risk is compelling investors to reas-
sess core assumptions about modern finance. While markets have been slow
to reflect climate risk, he believes that a fundamental reshaping of finance is
about to occur. Citing reports from the Intergovernmental Panel on Climate
Change, Fink stated that the risks of climate change are now investment risks,

32. Mark Carney, Governor of the Bank of Eng. & Chairman of the Fin. Stability Bd.,
Breaking the Tragedy of the Horizon — Climate Change and Financial Stability, Speech Given
at Lloyd’s of London, at 11, (Sept. 29,2015), https://www.bankofengland.co.uk/speech/2015/
breaking-the-tragedy-of-the-horizon-climate-change-and-financial-stability [https://perma.
cc/HSVS-SNRV].

33. Ed King, Mark Carney, the Unlikely Climate Champion, CLIMATE HOME NEws
(Dec. 15, 2016, 4:53pm) https://www.climatechangenews.com/2016/12/15/mark-carney-the-
unlikely-climate-champion [https://perma.cc/V6GN-FVAS].

34. Lisa BENJAMIN, COMPANIES AND CLIMATE CHANGE: THEORY AND LAW IN THE UNITED
Kinepom 173-174 (2021).

35. Id. at 173.

36. Support the TCFD, Task FORCE ON CLIMATE-RELATED DISCLOSURES, https:/www.
fsb-tefd.org/support-tefd [https://perma.cc/LITP-5IMG] (last visited Oct. 24, 2021).

37 Letter from Larry Fink, Chairman & Chief Exec. Officer, BlackRock, Larry Fink’s
2020 Letter to CEOs: A Fundamental Reshaping of Finance (2020), https://www.blackrock.
com/corporate/investor-relations/2020-larry-fink-ceo-letter [https://perma.cc/4T5J-3419].
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and that climate risks are driving a profound reassessment of capital allocation.
The letter states that every government, company, and shareholder must con-
front climate change.

A significant section of the 2020 letter emphasizes the need for improved
climate disclosure for shareholders, particularly the need for a widespread and
standardized approach to reporting. In order to make sustainability the new
standard for investing, BlackRock identified three major issues that must be
addressed: the need for a common framework on environmental, social, and
governance investing, transparent data, and objective metrics that can empower
asset owner choice.®® In assessing international jurisdictional approaches, the
BlackRock policy note highlights that the U.S. stands apart from other juris-
dictions by not having prescribed regulations on ESG disclosures. Instead, the
U.S. relies on the SEC principles-based materiality threshold.* The BlackRock
policy states that different jurisdictional approaches can cause confusion, and
a cohesive and better-aligned set of standards would be useful to investors.*

The 2020 BlackRock letter to CEOs was prescriptive about climate dis-
closures. It asked companies that BlackRock invests in to publish disclosures
in line with the Sustainability Accounting Standards Board standards and dis-
close climate risks in line with the TCFD guidance. In particular, the letter
asked companies to disclose their plans for operating under a scenario where
the parties to the Paris Agreement reach the treaty’s goal of limiting global
warming to well below two degrees, as expressed by the TCFD guidelines. If a
company fails to make robust disclosures, BlackRock will assume that compa-
nies are not adequately managing climate risk. BlackRock also believes that
directors should be held accountable for lack of appropriate disclosures, and it
stated its intention to vote against the management and directors of companies
that are not making sufficient progress on sustainability-related disclosures.
In the absence of federal regulations, BlackRock decided to take action and
impose its own disclosure requirements voluntarily, announced through this
letter in 2020. In his 2022 letter, Fink stressed the financial benefits of ESG
investing and stakeholder capitalism.*!

BlackRock was a founding member of the TCFD, and the same month
as the letter was issued to CEOs, BlackRock joined Climate Action 100+, an
investor-led coalition designed to pressure the largest polluting companies to
reduce their emissions. Of course, there is no certainty regarding whether or

38. BARBARA NOVICK ET AL., TOWARDS A COMMON LLANGUAGE FOR SUSTAINABLE INVESTING,
BrackRock PusLic Poricy 3 (Jan. 2020), https://www.blackrock.com/corporate/literature/
whitepaper/viewpoint-towards-a-common-language-for-sustainable-investing-january-2020.
pdf [https://perma.cc/W35N-7PH2].

39. Id. ats.

40. Id. at 6.

41. Letter from Larry Fink, Chairman & Chief Exec. Officer, BlackRock, Larry
Fink’s 2022 Letter to CEOs: The Power of Capitalism (2022), HTTPS://WWW.BLACKROCK.COM/
CORPORATE/INVESTOR-RELATIONS/LARRY-FINK-CEO-LETTER.
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how BlackRock will implement these approaches, and BlackRock had been
criticized for not acting more aggressively and supporting climate-related
shareholder proposals.” In addition, there are valid concerns regarding inves-
tors unilaterally taking up the mantel of regulators in this way.*

In May 2021, BlackRock supported a startling move by activist hedge fund
investor Engine No. 1 to replace several ExxonMobil directors with Engine No.
1’s candidates.** On May 26, 2021, Engine No. 1’s nominees were elected by
ExxonMobil shareholders, who were dissatisfied with disappointing financial
returns, the corporation’s lack of action on climate change, and the lack of dis-
closure over climate-related risks facing the firm.* Engine No. 1 also urged the
corporation to pledge to reduce its emissions to net-zero by 2050, warning that
this was “not just a climate issue but a fundamental investor issue —no differ-
ent than capital allocation or management compensation—given the immense
risk to ExxonMobil’s current business model in a rapidly changing world.”*
A similar call to action—framed as a non-binding shareholder proposal —won
the support of the majority of investors in Chevron on May 26, 2021 as well.¥’
While the Chevron proposal does not include an emissions reduction target, it
illustrates investors’ growing frustration regarding the lack of climate action
by these public corporations. It also illustrates rising investor concern about
the lack of disclosure by these firms in light of the significant risks climate
change poses to their businesses. These recent events are part of a long line
of investor-led initiatives on climate change, illustrating mounting concern by
investors over the financial impacts of climate change. Investors are clamoring
for more and better information by issuers on climate-related risks, but not all
issuers are enthusiastic about making these disclosures.

C.  Business Resistance

Despite the high levels of risk involved, requiring disclosure of cli-
mate-related risks from public corporations remains a challenging regulatory
issue. Public corporations systematically underreport the risks that climate

42. Attracta Mooney, BlackRock Accused of Climate Change Hypocrisy, FIN. TIMES
(May 17,2020), https://www.ft.com/content/0e489444-2783—4f6e-a006-aa8126d2f46 [https:/
perma.cc/655K-REDV].

43. Madison Condon, Externalities and the Common Owner,95 WasH. L. Rev. 1 (2020).

44. Svea Herbst-Bayliss, BlackRock Backs 3 Dissidents to Shake up Exxon Board
— Sources, REUTERs (May 25, 2021, 12:36 PM) https://www.reuters.com/business/energy/
exclusive-blackrock-backs-three-director-nominees-challenging-exxons-board-2021-05-25
[https://perma.cc/3NZV-6VBY].

45. Steven Mufson, The Fight for the Soul — and the Future — of ExxonMobil, WasH. Post
(May 22,2021, 4:00 AM) https://www.washingtonpost.com/climate-environment/2021/05/21/
exxon-faces-shareholder-revolt-over-climate-change [https://perma.cc/BSHS-P7THM].

46. Id.

47 Chevron Investors Back Proposal for more Emissions Cuts, REUTERs (May 26,
2021, 11:44 AM) https://www.reuters.com/business/energy/chevron-shareholders-approve-
proposal-cut-customer-emissions-2021-05-26 [https://perma.cc/RT22-L4HX].
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change poses to their businesses. This resistance stems from two factors. The
first is that assessing the risks of climate change to any particular business is
complex. Climate change is a classic collective action problem, and a “super
wicked” policy problem.* Climate science is complex and involves elements of
risk, probability, and uncertainty. There are uncertain temporal delays between
emissions and their effects. Climate science relies on models that anticipate
various societal and political trajectories, and there is always some uncertainty
on the potential severity of impacts.

The second factor is that disclosure of climate risks could harm invest-
ment opportunities in the businesses that disclose these risks. Certain issuers
are extremely vulnerable to climate-related risks, and so they may not want to
disclose these risks to investors. Firm managers are incentivized not to disclose
negative information that may reduce share prices and their executive com-
pensation. They may overemphasize, and potentially greenwash, their positive
climate activities but underemphasize the risks posed to their businesses from
climate change.* Business resistance to disclosure is compounded by agency
reluctance to regulate climate disclosures.

The SEC’s approach to climate disclosures shifted with the most recent
change in administration. In early 2021, the SEC solicited comments on its
existing policies on climate-related disclosures.® The agency also announced
its intention to enhance monitoring and enforcement of climate-related risks
and created a Climate and ESG Task Force in the Division of Enforcement of
the SEC.%! Prior to this recent activity, the agency had been slow to react to
investor concerns highlighted above. This is in part due to continuous business
resistance to mandatory disclosure requirements.

Responses and comments from industry actors to any proposed cli-
mate disclosure rulemaking are important. While many businesses, such as

48. Richard J. Lazarus, Super Wicked Problems and Climate Change: Restraining the
Present to Liberate the Future, 94 CorNELL L. REv. 1153, 1159 (2009).

49. Kevin Crowley, Chevron ‘Greenwashing’ Targeted in Complaint Filed with FTC,
BrooMBERG (Mar. 16,2021,5:00 AM), https://www.bloomberg.com/news/articles/2021-03-16/
chevron-greenwashing-targeted-in-complaint-filed-with-u-s-ftc [https://perma.cc/Q6B3—
9PFH]; see also Harper Ho, supra note 5, at 441 (citing from behavioral literature that
overconfidence, optimism, and hubris sway managers to dismiss potential risks); Benjamin
et al., ‘Climate-Washing Litigation: Legal Liability for Misleading Climate Communications’
(2022) Climate Social Science Network.

50. Press Release, Allison Herren Lee, Acting Chair, U.S. Sec. & Exch. Comm’n.,
Public Input Welcomed on Climate Change Disclosures (Mar. 15,2021), https://www.sec.gov/
news/public-statement/lee-climate-change-disclosures [https://perma.cc/ 9UAM-86HY].

51. Press Release, SEC, SEC Announces Enforcement Task Force Focused on Climate
and ESG Issues (Mar. 4, 2021), https://www.sec.gov/news/press-release/2021-42 [https://
perma.cc/6W27-Q2LY].
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Amazon* and Shell,” have announced net-zero emission reduction targets, the
willingness of these same businesses to disclose the risks that climate change
poses to them remains questionable. What corporations say matters,> but what
they do matters even more. Not all market actors will be on board. Some
businesses support voluntary disclosures, others prefer the existing materiality
thresholds, and some support mandatory disclosure regimes. Moving for-
ward, it will be important to not only require the disclosure of climate-related
risks by corporations, but also to monitor and penalize false and misleading
statements by corporations on climate action. The SEC should play a role in
regulating corporate statements on climate risks where those statements may
injure investors.

Issuers are economically and politically influential. Large market actors
may exert influence not only over the executive branch, but also over inde-
pendent agencies through the comments they submit to agency regulatory
proposals or through litigation contesting the remit of any rulemaking pro-
mulgated by the SEC. In fact, the SEC and its independent agency status have
been the subject of high-profile cases at both the D.C. Circuit (brought by trade
associations closely linked to fossil-fuel-intensive firms), and, most recently,
at the Supreme Court.”® Thus, corporate and judicial hostility to agency action
remain potential obstacles going forward for the SEC in any climate-related
disclosure efforts.

Despite potential obstacles, regulating climate risks is important, and
standardized disclosure requirements can be useful for corporations and the
general investing public.”’ Assessing agency prospects for success in this area
provides an important piece of the climate solutions puzzle. The absence of
uniform agency regulation and lack of enforcement by the SEC means that
corporations often publish vague, boilerplate statements about climate change
and climate risk. These disclosures provide little to no useful information to
investors about the levels of risks that climate change may pose to the busi-
nesses they invest in. This means investors cannot make clear, informed choices
that avoid or at least mitigate some of the most catastrophic impacts of climate

52. See, e.g.,Amazon Sustainability, ABOUT AMAZON https:/sustainability.aboutamazon.
com [https://perma.cc/WCH8-79ZM] (last visited Oct. 25, 2021) (announcing a net-zero
carbon target by 2040 and powering the entire business with renewable energy by 2025).

53. See, e.g.,, Our Climate Target, Shell (last visited Oct. 25, 2021) https://www.shell.
com/energy-and-innovation/the-energy-future/our-climate-target.html [https://perma.cc/
C82U-TBLJ] (announcing a net-zero emissions target by 2050).

54. See generally Lisa M. Fairfax, The Rhetoric of Corporate Law: The Impact of
Stakeholder Rhetoric on Corporate Norms, 31 J. Core. L. 675 (2006).

55. Nat’l Ass’n of Mfrs. v. SEC. (NAM III), 800 F.3d 518 (D.C. Cir. 2015).

56. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477 (2010); Seila
Law, LLC v. Consumer Fin. Protection Bureau, 140 S. Ct. 2183 (2020).

57 See Vizcarra, supra note 5, at 2 (noting that in the absence of federal regulatory
mandates requiring line-item climate-related disclosures have led to a plethora of private
standards that are confusing and lead to investor dissatisfaction).
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change. Regulation is designed to cure or remediate information assymetries
in markets, and climate-related disclosure is a classic example of information
assymetries that harm the investing public. Investors should be fully informed
of the risks facing the companies they invest in. This is particularly the case
with systemic risks such as climate change, which can damage the integrity of
capital markets as a whole. The existing regulatory gap also means capital can
be misallocated, delaying the transition away from fossil fuels, and intensifying
and worsening the impacts of climate change.

Escalating climate risks are bad for investors, capital markets, and issuers.
Well regulated markets, conversely, provide benefits to all market participants,
and the public. In the ten years since the publication of the original SEC guid-
ance on climate-related disclosures, the risks of climate change have only
escalated in the U.S. and around the world, and so this regulatory void is not
costless. The SEC has a variety of regulatory tools available to it to address
climate disclosures. It could enforce the existing 2010 guidance, issue updated
guidance, and/or promulgate a new rule requiring climate disclosures; how-
ever, regulatory action—such as rulemaking—may encounter resistance from
issuers, and so agency action on climate disclosures is likely to be subject to
judicial review.® As a result, recent pronouncements by the Supreme Court
on the status of independent agencies are relevant to any SEC action on cli-
mate-related disclosures.

D.  Judicial Hostility

For many years, courts deferred to the expertise and independent status
of the SEC, and so the agency enjoyed a significant amount of deference in
its rulemaking and prosecutorial initiatives.”” This level of respect was bol-
stered by judicial deference constructs such as Chevron and Auer deference.
Judicial pushback to the administrative state generally, and to the SEC spe-
cifically, began in the 1980s." This pushback was illustrated through a series

58. Maintaining the status quo and leaving disclosures to private ordering would allow
regulated entities to decide whether climate change is a material risk to their businesses
using a principles-based approach, rather than a more prescriptive line-item disclosure basis,
but see Margaret E. Peloso, An Approach for Investors, Companies,37 ENv'T. F. 27,27 (2020)
(recommending a focus on firm resilience instead by investors and the corporations they
invest in) and Michael P. Vandenbergh, Disclosure of Private Environmental Governance
Risks, WM. & MARry L. REv. (forthcoming 2021), (identifying the risks that the proliferation of
private environmental governance and climate initiatives pose in disclosure regimes which
do not require their disclosure).

59. Roberta S.Karmel, Little Power Struggles Everywhere: Attacks on the Administrative
State at the Securities and Exchange Commission, 72 AbMmIN. L. Rev. 207,209 (2020); see also
SEC v. Chenery Corp., 332 U.S. 194 (1947) (where the Court provided significant deference
to the SEC to decide whether it would use rulemaking or adjudication).

60. Karmel, supra note 59, at 209-10 ( Chevron deference has traditionally been
applied by courts to agency interpretation of statutory provisions, and Auer deference to
agency interpretation of regulations.

61. Id. at210.



2022 THE SECAND CLIMATE RISK 17

of cases at the D.C. Circuit, and also more recent Supreme Court cases, ques-
tioning the legitimacy of independent agencies. Decreased deference to the
SEC is attributed to increased politicization of the courts and the expanded
regulatory remit of the SEC, primarily through the Dodd-Frank Act.®> cases,
combined with changing judicial attitudes to deference owed to agencies more
broadly, increase the risks of rulemaking for the SEC on climate disclosures.

The SEC reflects some of the usual hallmarks of an independent agency.
It was established during the New Deal era, and it was structured in order to
ensure agency expertise and insulation from presidential control. The original
goal of many of the structural features of these early independent agencies was
to ensure expert, impartial decision making.®* The SEC was established with
a multimember Commission with partisan balance. The Chair is appointed
by the President, the agency has broad litigation authority, and its five Com-
missioners enjoy implicit protection from removal.* Despite its assumed
independence, the agency has been involved in a number of high-profile cases
regarding the status of independent agencies at the Supreme Court. While
they did not undermine the SEC’s independent status directly, these cases
illustrate rising judicial hostility to independent agencies more broadly.

The SEC’s enabling statute, the Securities Exchange Act of 1934,% omits
one of the key hallmarks of an independent agency: explicit for-cause removal
protection. Nevertheless, the SEC has long been considered by legislators,
courts, and legal scholars to be an independent agency whose commission-
ers enjoy implied removal protection.®® Two decisions of the Supreme Court
placed this assumption in some doubt, with the majority in each case taking
a limited approach to Congress’s ability to restrict the President’s removal
power and casting doubt on whether a for-cause removal protection should be
recognized absent express statutory language.

In Free Enterprise Fund,” the Court held unconstitutional and severed
explicit for-cause removal provisions protecting the removal of members of
the Public Company Accounting Oversight Board (PCAOB), an adminis-
trative body created to oversee regulation of accounting practices related
to securities markets. The Court described this structure as “dual for-cause

62. Id. at231

63. See Kirti Datla & Richard L. Revesz, Deconstructing Independent Agencies (and
Executive Agencies) 98 CorNELL L. REV. 769, 772 (2013).

64. Id. at 772,819-20 (identifying several indicia of independent agencies but refuting
any hard, binary division of agencies into independent and executive, illustrating many
agencies enjoy a spectrum of these indicia. The authors also note that Chairs of independent
agencies will often align the agenda of the agency with that of the administration for a
number of reasons, being reappointment, access to political rewards, placement in higher
level positions, so the appointment of the Chair by the President can be a very effective tool
of control).

65. Securities Exchange Act of 1934, 15 U.S.C. § 78a et seq.

66. The SEC is not an Independent Agency, 126 Harv. L. Rev. 781, 781.

67 Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477 (2010).
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limitations,” contrary to the vesting of executive power in the President under
Article II of the Constitution and in contravention of the Constitution’s sepa-
ration of powers.®

Although the very finding of “dual for-cause limitations” in Free Enter-
prise Fund suggests the Court accepted the independence of the SEC, some
commentators argue that this issue was not squarely raised and thus remains
unsettled.® In his dissent, Justice Breyer took issue with this assumption of
independence, noting that it is “certainly not obvious that the SEC Commis-
sioners enjoy ‘for cause’ protection,” suggesting that taking away the power of
removal should require “very clear and explicit language” and not “mere infer-
ence or implication.””

A decade later in Seila Law,” the Supreme Court again considered the
validity of a for-cause removal provision concerning an administrative body,
the Consumer Finance Protection Bureau (CFPB). The majority of the Court
found this agency structure “lacks a foundation in historical practice and
clashes with constitutional structure by concentrating power in a unilateral
actor insulated from Presidential control,” thereby violating the separation of
powers.”> The decision in Seila Law signals growing judicial hostility to the
independent status of agencies such as the SEC, although there were many
statements in the judgment that implicitly assumed the independence of the
SEC. While the court showed great skepticism toward independent agencies
generally, if an agency is a multimember one and does not wield significant
executive power, it is probably safe, for now, from the judicial scrutiny evi-
denced towards the PCAOB and CFPB.”

Financial agencies are often granted more independence by Congress
than normal executive agencies, in order to allow them to make prudent
decisions in the short-term that may be necessary but politically unpopular.
Political insulation also allows financial regulatory agencies to avoid capture
by influential market actors, and so enables them to protect vulnerable seg-
ments of the population.™

The independent agency status of the SEC is particularly important in
the context of climate-related disclosures. The goal of political insulation for
independent agencies also serves a broader social utility function—it enables
the agency to protect the public, particularly vulnerable segments of the public,
by avoiding or minimizing regulatory capture.” This is particularly relevant

68. Id. at 492.

69. The SEC Is Not An Independent Agency, supra note 66, at 781-82.

70. See Free Enter. Fund., 561 U.S. at 546.

71. Seila L. LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183 (2020).

72. Id. at 2192.

73. Cass R. Sustein & Adrian Vermule, Presidential Review: The President’s Statutory
Authority Over Independent Agencies, 109 Geo. L.J. 637,639 (2021).

74. Karmel, supra note 59, at 211-12.

75. Rachel Barkow, Insulating Agencies: Avoiding Capture Through Institutional
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where agencies are dealing with collective action problems where the public
is often out-resourced in the political process by well-financed and politically
influential special interests.” Financial institutions in particular should strive
for long-term financial stability and economic growth, which may require
unpopular short-term action.” Independent agencies such as the SEC may
be better able to calculate and cater for low-probability but high-risk cata-
strophic events that may materialize as a result of climate change.”® Rising
judicial hostility also contributed to agency inertia on rulemaking in general,
and in particular on climate and social disclosures.

II. SEC INERTIA ON SPECIALIZED DISCLOSURES

If left unchecked, climate impacts could have significant and cascading
impacts across firms and segments of the financial sector. It could rise to the
level of a systemic risk, with catastrophic financial and social impacts. Taking
advantage of these collective action problems, many public corporations have
sown confusion about climate change in an effort to defer or delay regulatory
action on climate.” This has also led to confusion on the part of investors as
well, further delaying climate action.® Independent agencies, such as the SEC,
are important regulatory bulwarks against the escalation of climate risk to sys-
temic-level risks. Past failures to regulate this issue are instructive for agency
action moving forward.

The SEC regulates the issuance and trading of stocks, bonds, and other
securities in order to protect the investing public and promote the integrity

Design, 89 Tex. L. Rev. 15,17 (2010); see also Lisa Schultz Bressman & Robert B. Thompson,
The Future of Agency Independence, 63 VAND. L. REv. 599 (2010) (arguing that while
independent agencies have long been dominant in financial policy, in fact political oversight
and hybrid regulatory relationships with other agencies dilute this binary definition).

76. Barkow, supra note 75, at 19.

77 Id. at 29.

78. Bressman & Thompson, supra note 75, at 670 (often called the “tail” or “fat
tail” of climate change risk); see Michael E. Mann, The ‘Fat Tail’ of Climate Change Risk,
HurriNnGgTON PosT (Sept. 11,2015, 9:01 AM), https://www.huffpost.com/entry/the-fat-tail-of-
climate-change-risk_b_8116264 [perma.cc/7MFU-NQBRY]).

79. The Union of Concerned Scientists also enumerate the decades-long campaign
described in internal corporate documents carried out by a handful of carbon-major
corporations such as Chevron, BP, Shell, ConocoPhillips, ExxonMobil and Peabody Energy
to deceive the American public by distorting the realities and risks of climate change, block
policies designed to hasten the transition to clean energy,and carry out a coordinated campaign
to spread climate misinformation in order to maintain their profitability. See generally Katny
MULVEY & SETH SHULMAN, THE CLIMATE DECEPTION DoOsSIERS: INTERNAL FossiL FUEL MEMoOs
REVEALED DECADES OF CORPORATE DISINFORMATION 1 (2015), https://www.ucsusa.org/sites/
default/files/attach/2015/07/The-Climate-Deception-Dossiers.pdf ~ [https://perma.cc/TYH3-
HB2L] (providing a summary of seven “deception dossiers” of internal company and trade
association documents that have been leaked to the public as part of a coordinated campaign
to allegedly spread climate misinformation and block climate action); Condon, supra note 5.

80. Condon, supra note 5, at 1.
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of capital markets.®! Investor protection is one of its traditional mandates, as
well as the promotion of efficiency, competition and capital formation.® Full
and fair disclosure of financial information by regulated entities is considered
central to achieving the mandates of the SEC,* and its statutory mandate to
require disclosure is broad.®

Disclosure requirements have primarily revolved around financial materi-
ality grounded in a principle-based approach of materiality. Issuers themselves
decide whether a risk is material enough to be disclosed. The SEC requires
that social and environmental issues be disclosed by issuers. Despite its clear
mandate, however, the SEC has a patchy record regulating issues of climate
risk. This Part charts past agency failures to effectively regulate climate and
specialized disclosures, which can be connected to business resistance and judi-
cial hostility, or simply agency unwillingness to enforce its own guidance and
rules to cater for climate risks.

Regulation S-K forms the foundation of mandatory disclosure require-
ments at the SEC. The key issue in disclosure requirements is whether the
information subject to the disclosure meets a threshold of materiality. This
principle-based approach is triggered by what an issuer considers to be mate-
rial. Information has been defined as material if there is a substantial likelihood
that a reasonable investor would consider it important in deciding how to vote
or make an investment decision.® Since the 1970s, the SEC has maintained dis-
closure rules regarding