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Taxing the Omaha and Winnebago
Trust Lands, 1910-1971: An
Infringement of the Tax-Immune
Status of Indian Country

RICHMOND L. CLOW

Congress exercised its plenary power over the Omaha and Win-
nebago tribes in 1910 and 1916 by passing legislation which
authorized Thurston County, Nebraska leaders to assess a real
estate tax against trust allotments on the Omaha and Winnebago
reservations. Congress’ tax direction to Thurston County violated
a fundamental principle governing relations between the Indian
tribes and the United States: that Indian country, which included
trust land, was immune from state taxes. A result of this infringe-
ment of inherent tribal sovereignty was the eventual loss of
Omaha and Winnebago lands through sale. Those who managed
to save their lands paid land taxes to the country from 1910 un-
til 1971. An ironic corollary to this unfortunate episode was that
tax-paying tribal members did not receive state services because
local leaders considered Indians to be wards of the federal
government and therefore a federal responsibility. The local tax-
ation of Indian allotments in Thurston County also demonstrated
that the United States was unwilling to accept its trust respon-
sibility to individual Indians or to protect tribal integrity.!
Even though the Omaha Treaty of 1854 specified a formula for
the future allotment of Omaha lands, Congress authorized the
first actual land allotments on either the Omaha or Winnebago
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reservations to select Winnebagos in 1871. These eighty-acre al-
lotments were called “Leaming allotments,”” named after the
agent who issued them. Congress controlled these individual
tracts and prevented local taxation through the instrument of a
restricted fee instead of a trust patent. With a restricted fee, the
Indian owned title to the land, but the United States imposed cer-
tain restrictions to protect the land against alienation. This differs
from a trust patent where the United States owned the land but
held it in trust for the individual Indian. Because these initial al-
lotments made on the Winnebago reservation were exempt from
future land taxes, the Leaming allotments were not important in
the tax issue. Instead, individual trust allotments carried the
eventual burden of local land taxes because the 1910 and 1916
laws specified that only trust lands would be taxed.?

Trust allotments were not made to the Omahas until a decade
later. In 1882, a small group of Omahas broke from the central
village and began farming separate tracts of land. They feared los-
ing their farms and improvements because the United States had
not issued patents to them securing title to these Omaha
homesteads. With help from Alice C. Fletcher from the Peabody
Ethnological Institute in Cambridge, Massachusetts, who was liv-
ing with the Omahas at the time, fifty-three tribal members
signed and sent a petition to Congress asking for the passage of
an allotment act to protect their farms. Congress complied with
their request and in the summer of 1882 authorized the issuance
of trust allotments to the homesteading Omahas. Fletcher con-
ducted the allotment process and maintained the allotment
schedule; 954 allotments covering 75,931 acres were issued to
1,194 individuals. In 1884, the United States issued trust paténts
for these allotments, known as the “‘old’”” Omaha allotments. The
twenty-five year trust period would expire in 1909. The remain-
ing Omaha and Winnebago people took allotments in 1893 un-
der the provisions of the General Allotment Act of 1887; the trust
period on these “‘new’’ land allotments would terminate in 1918.
Ironically, Congress initially protected these lands against taxa-
tion to enable the Indians to build and preserve their homes, but
then exposed some of the lands to the full force of local taxing
authority.?

Eventually settlers living on the unorganized lands west of the
two reservations began working to create a county. Local leaders
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successfully petitioned the Nebraska state legislature in 1889 to
organize a new county named Thurston in honor of John M.
Thurston, prominent local Nebraska politician. Pender, located
in the southwest corner of the new county, became the county
seat. Thurston was one of the last counties organized in Nebraska
and nearly all of the Omaha and Winnebago reservation lands
were inside its borders.*

The organization of Thurston County provided local non-
Indian leaders an opportunity to develop their own community,
but in order to do so, they had to raise revenues. That could be
accomplished primarily through land taxes. Nebraska law gave
county officials the power to assess real property within the
county and to collect taxes levied against the land, and the right
to take any land from a landowner for failure to pay land taxes.
Through tax revenues, local officials paid for the construction of
farm-to-market roads, bridges, and schools. Because the United
States held most of the land in Thurston County in trust, it was
tax-exempt; therefore, this land provided no income for the
county. County leaders realized that the region’s prosperity de-
pended upon the removal of restrictions prohibiting the taxation
of Indian lands. Like other whites throughout the county, offi-
cials of Thurston County believed that Indians had to pay their
fair share of the county’s expenses if they were going to assimi-
late into the general society.’

Thurston County residents held the same opinion of the
Omaha and Winnebago tribes that other non-Indian communi-
ties held about their Indian neighbors: that Indians hindered local
development because their lands were tax-exempt, but Thur-
ston’s plight was not unusual. Any non-Indian community es-
tablished on or near a reservation experienced funding problems
because Indian lands were exempt from local taxes. The tax-
exempt status of Indian property often became an emotional is-
sue because communities were separated into taxpaying and
non-taxpaying factions synonymous with whites and Indians.
Local governments, in the absence of Congressional authority,
developed unsuccessful strategies to circumvent the tax-exempt
status of Indian land and collect revenues from Indian people.
By the early twentieth century, tax collection practices that some
local governments attempted to implement included the assess-
ment of the improvements that an allottee made on his or her
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land and the taxation of an Indian’s personal property while his
or her land remained in trust. Indians resisted this outside en-
croachment into tribal affairs, particularly because the tribal peo-
ple did not vote in local or state elections. Federal courts, in the
absence of specific federal authorization, eliminated these at-
tempts to circumvent the principle of tax immunity.®

Instead of following other governments’ failures, Thurston
County did not attempt to levy any taxes against either Indian
lands or personal property, but asked Congress for monetary
relief. County officials, who understood the fundamental rela-
tionship between the United States and tribes, entered into a con-
tract with a local businessman, William A. Peebles, in April, 1892.
Peebles went to Washington, D.C. for help, because Congress
possessed the plenary power to remove restrictions placed
against Indian lands. He hoped to secure passage of an act to
help the county; for his efforts, he would receive ten percent of
any appropriation that Congress made for county relief.”

On September 6, 1893, Nebraska Representative George D.
Meiklejohn introduced a bill in the House of Representatives ti-
tled ““extending relief to Indian citizens, and for other pur-
poses.”’® The other purposes included the taxation of Indian
lands in Thurston County. Commissioner of Indian Affairs
Daniel M. Browning opposed the bill, claiming that an Indian’s
trust property should not be subject to the full force of local tax-
ation. Browning particularly objected to the bill because it pro-
posed that Indian land taxes be paid from existing tribal trust
funds. The Commissioner labeled that proposed method of pay-
ment taxation without consent because Congress would turn
trust money over to the county without Indian approval. Meik-
lejohn’s bill did not pass, but it illustrated the emerging conflict
between local governments and tribes: instead of military cam-
paigns being waged for ownership of tribal land, local govern-
ment fought tribes for the control of land. Officials in Thurston
County and elsewhere struggled to tax Indian land in order to
obtain fiscal resources that the lands had the potential to
produce. The effect of these confrontations was that local govern-
ments entrusted to provide services to all citizens blamed a cul-
tural minority for their own problems, and that attitude created
prejudice.®

Congress’ reluctance to pass any special tax legislation for
Thurston County in 1893 left local officials with no other recourse
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than to wait for the trust period to expire on the individual In-
dian trust allotments. In defense of the county, it should be noted
that the revenue problems were real. In 1900, slightly more than
seven percent of the land in the entire county was taxable and
over ninety-two percent of the land was non-taxable Indian land
under the jurisdiction of the United States.'®

The wait ended in 1909. In that year, the trust period expired
" on the ““old’” Omaha land allotments; thus, a large block of In-
dian land lost its tax-exempt status. The non-Indians were
jubilant because additional lands would be placed on the Thur-
ston County tax rolls. The editor of The Pender Times wrote that
150,000 acres of trust land would be taxable and that these taxes
would greatly increase the county’s revenue. The editor
proclaimed “‘that eventually, all this desirable farm land, as good
as the best in Northeastern Nebraska, will fall into the hands of
the whites, who have awaited this move.”’!! Besides removing
trust restrictions from old Omaha allotments, which would pro-
vide additional tax revenues for the local government, the oppor-
tunity also existed for non-Indians to gain possession of patented
Indian land through eventual tax deeds, mortgage foreclosures,
and land sales.

The county residents” happiness quickly soured when Presi-
dent William Howard Taft extended the trust period on the
“0ld”” Omaha allotment lands for an additional ten-year period.
The extension was not made for any benevolent or humanitar-
ian reasons; it simply granted the Office of Indian Affairs addi-
tional time to determine the competency of the individual Omaha
Indians to manage their own affairs. Because these lands
represented one of the first large blocks of allotments to reach the
twenty-five-year expiration date, the Office of Indian Affairs
preferred to demonstrate caution instead of blindly allowing the
trust period to expire. Government officials wanted to determine
which Omaha Indians were ready to own unrestricted lands and
handle their own affairs and which Omahas were not.

The determination of who was a competent Indian was a sub-
jective decision originating with the guardian-ward relationship
between tribes and the United States. The concept was embodied
partly in the General Allotment Act of 1887 which placed the
twenty-five-year trust restriction against Indian lands. The idea
of competency was reinforced in the Burke Act of 1906 which
stated that an Indian must demonstrate his “civic competency”’
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in order to have any restrictions removed from his land before
the expiration of the twenty-five-year period of trust.!?

In order to release competent Indians from their ward status,
government officials created a competency commission which ex-
amined each individual who held an ““0ld”” Omaha land allot-
ment and decided his or her competency. For the Office of Indian
Affairs the commission represented a compromise between ful-
filling or discharging the nation’s trust obligation to the Omabhas,
who could not manage their own affairs, and responding to pres-
sure from non-Indians to remove Indian lands from trust status
and put them onto the tax rolls.

The competency commission included Andrew G. Pollack, the
Indian agent for the Omaha; William H. McConihe, a special
agent from the Office of Indian Affairs; and H. P. Marble, a lead-
ing citizen from Thurston County. The commission began work
in 1909, and in early 1910 divided the ““old’* Omaha allottees into
three classes. In class one, the commission placed all the com-
petent Omahas. These people were freed from all government
restrictions and received a fee patent to their land, which the
county promptly taxed. Indians placed in class two were judged
partially competent and were not released from government su-
pervision. Their lands remained in trust but they were permitted
to enter into land lease agreements with outsiders without any
government supervision; they also controlled their own monies
which were deposited at the agency in Individual Indian Money
accounts, also known as IIM accounts. Despite the removal of
some restrictions, the land of class two Indians remained in trust.
The class three Omaha Indians were described as non-
competents; this group included the old and the young and the
physically and mentally disabled, as well as minor Indian stu-
dents attending school. They remained under the reservation su-
perintendent’s discretionary power."

The Thurston County citizens disapproved of the ten-year ex-
tension and the government’s plan to give only competent
Omaha Indians fee patents to their lands. Whenever possible, the
Thurston County state’s attorney appeared at the competency
commission hearings and defended the county’s interests, claim-
ing that more taxable lands were needed in order to increase the
county’s operating revenues. When the commission completed
its work in 1910, nearly 17,000 acres of Indian land, instead of the
potential of 75,931 acres, were removed from government con-
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trol. As far as county leaders were concerned, the commission’s
decision did not place enough new Indian lands on the tax rolls,
and they demanded the power to tax Indian trust lands. County
officials began to correspond with state and national leaders at-
tempting to secure authority to tax the remaining trust lands in
the county .

County leaders argued that the Omaha and Winnebago In-
dians should pay land taxes to support county construction
projects because the Indians used these facilities. Some officials
from the Office of Indian Affairs supported Thurston County’s
argument. In 1909, John N. Common, the Omaha agent, stated
that the Indians benefited from the construction of roads and
bridges; therefore, Indians should bear the responsibility of pay-
ing taxes. It should be noted that by 1910 a large percentage of
the individual Omaha allotments were leased to non-Indians
who benefited more than the Indians from the construction of
farm-to-market road and bridges that tied distant allotments to
local markets. Albert Kneale, the Winnebago agent, urged the
county to begin prosecuting Indian offenders who committed
crimes because he believed that it was in the best interest of the
non-Indians to look after their Indian neighbors since “‘Indian
lands will not become subject to taxation until the Indians them-
selves are reasonably industrious and sober.”"!>

Local leaders persuaded Nebraska Senator Norris Brown that
the county’s inability to tax trust lands was unfair, particularly
after the competency commission released very few acres of land
from trust status. Therefore, Norris introduced a bill in the Senate
authorizing the county to levy a land tax against the “‘old”’
Omaha allotments that still remained in trust. The bill proposed
that only allotments made to Omaha Indians before 1885 would
be subject to real estate taxes. The county treasurer would inform
the superintendent of the Omaha reservation which Indian had
not paid his county land taxes and then the Secretary of the In-
terior would have the authority to pay the Indian’s land taxes
from any trust funds that the government held for the Indian,
including money received from land rentals. If no funds were
available, the taxes for that year would be dropped. The bill pro-
hibited the initiation of any foreclosure proceedings on trust land
if the Indian did not pay the taxes.®

The Department of the Interior supported Senator Brown’s bill.
Speaking for the Department, Secretary of the Interior Richard
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A. Ballinger said it was unfair to expect non-Indian residents of
Thurston County to shoulder the entire tax burden for all the resi-
dents of the county, including Indians. As Ballinger noted, the
tax-exempt status of Indian lands had prevented the county from
building a courthouse or obtaining funds to prosecute criminals.
He considered the Brown bill a very fair trade; the county
received additional lands to tax, thereby raising local revenues,
and the Indian’s land increased in value as the county obtained
funds to build roads and bridges. In short, he believed that the
increasing value of the Indians’ land would offset any tax pay-
ment that the Indians would make.”

With this strong support from the Department of the Interior,
the bill encountered little opposition in Congress. In the House
of Representatives, Charles Burke from South Dakota defended
the bill. He claimed that the proposed law was fair, particularly
in light of the fact that the Omaha Indians owned a large percen-
tage of the land in the county. According to Burke, these Indians
shared public facilities, but they did not pay any land taxes; there
was no danger of the Indians losing their land because "’if these
allottees failed to pay taxes that may be levied on these lands the
list will be certified to the Department of Interior and paid from
any funds that may be due to the individual owning the land.”’
Burke added that “if there is any rental money, it will be used
to pay the taxes,”” and no foreclosures would be permitted.
Burke’s defense was the same simplistic argument local leaders
put forth.1®

Several congressmen disagreed with Burke. They believed that
Senator Brown's tax bill was a major piece of legislation that
would affect longstanding relations between tribes and the
United States because it had the potential to change the tax status
of all Indian trust lands in the country. Some members of the
House believed that any extensions of the trust period also car-
ried a blanket tax immunity; the Brown bill changed that prin-
ciple with the ““old”” Omaha allotments and it altered the
relationship between tribes and the United States. Despite the
strong arguments against the bill, it became law, thus giving the
state of Nebraska and Thurston County the power to assess and
collect taxes on pre-1885 Omaha allotments that remained in
trust.1?

Prior to passage of the Omaha tax bill, individual lands were
protected from state taxes. Treaties signed with the Omahas in
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1854 and 1865 prohibited Nebraska from assessing tribal lands
until Congress altered the immune status in 1910. The 1886
Supreme Court decision in Unifed States v. Kagama noted that the
United States can enforce its laws in Indian country, and in 1903
the Court ruled in the Lone Wolf case that Congress can abrogate
treaty provisions when it would be in the best interest of the In-
dians and the country. These decisions reflected Congress’ con-
temporary vision of the nation’s relationships with tribes, but
such a view was not without its problems. The 1910 Omaha tax
bill created a conflict between the nation’s exercise of power over
tribes and its trust responsibility to the tribes; the ward paid land
taxes to the guardian’s citizens.?

This infringement upon Omaha lands did not prevent a county
celebration. The editor of The Pender Times proclaimed “'All
Omaha Lands are Taxable.’"?! No whites opposed the tax bill as
the county obtained tax revenues from the Indians without as-
suming any of the obligations to them; the United States
provided for the restricted Omaha’s education, health, and so-
cial needs. The Omaha, on the other hand, disapproved of the
new law. Hiram Chase, a member of the Omaha Tribe and a
citizen who held the positions of county attorney and county
judge in Thurston, echoed the tribe’s dissatisfaction with the 1910
law as another example of the government ““continually doing
things without the consent of the Indian.”” Like Chase, restricted
Omahas disapproved of the tax law because their rent payments
would decrease, making their often-lucrative leasing arrange-
ments less attractive. Another reason for their disapproval was
that county authorities would control income from trust property
by circumventing the tax-immune status of Indian country.?

The development of a tax collection program was a problem for
the county. Local leaders believed the best way to collect the real
estate tax assessed against the ““old’’ allotments was to take as
many tax dollars as possible directly from individual Omaha land
leases. Many Omaha Indians and non-Indian lessees completed
lease arrangements at local banking institutions. County leaders
wanted the lessee to write two checks, one to the bank for pay-
ment of the year’s taxes and another to the lessor for the balance
of the rent payment. If no money was available to pay, the tax
was canceled for that year because tax foreclosures were not per-
mitted. Tax collection through Indian land leases pleased an as-
sistant cashier of the First National Bank of Pender, who noted
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that, It is very gratifying to us to know that the tax on Indian
land will hereafter be paid out of the rents as the tax problem is
the one drawback to this country.”’s

Five years after the passage of the Omaha tax bill, Commis-
sioner of Indian Affairs Cato Sells proudly proclaimed that the
tax imposed no hardships on the Omaha Indians. Their lands
had been free from taxation for twenty-five years and now they
““should bear the burden of taxation as they are enjoying the
privileges of citizenship and the protection of state laws.”’?*
Another official from the Office of Indian Affairs, Inspector E. B.
Linnen, disagreed and wrote that taxing Omaha lands held in
trust was unconstitutional. In addition, he reported that the In-
dians complained of lessees withholding monies from their rents
in order to pay Indian land taxes. Linnen also noted that the law
discouraged economy and thrift because the Omahas withdrew
their money on deposit at the agency and spent it to avoid pay-
ing county land taxes. It was the non-competent Indians, who
had no control over their funds, who ultimately paid the county
land taxes. The Brown Bill did not encourage an atmosphere of
mutual respect between tribal people and county residents, nor
did it encourage Indian assimilation; instead the Omahas tried
to remain outside the authority of county government even more
than they had before the bill’s passage.?

From 1910 to 1915, nearly 30,000 acres of Omaha and Winne-
bago lands left trust status in Thurston County. This acreage in-
cluded lands of deceased Indians that the living heirs decided to
sell; lands disposed of by individuals who applied for a fee pa-
tent; and non-competent Indians’ lands which were held in trust
for Indian people who could not manage their own affairs and
then sold. Of the 30,000 acres that went out of trust status, nearly
18,000 acres were ““old”” Omaha allotments that were already
taxed. The remaining lands included approximately 10,000 acres
of ““new’” Omabha allotments and only 2,000 acres of Winnebago
allotments. These sales figures demonstrated that after the first
five years of taxing ““old”” Omaha allotments, a trend began; the
[ndians sold their taxed allotments more quickly than allotments
that were not taxed (see Fig. 1). This disposal of their allotments
to escape paying land taxes only made conditions worse for the
Indians as they sold their economic future.

The locals had no sympathy toward the Indians; they sup-
ported the taxation of Omaha lands because of the benefits they
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received. Guy T. Graves, a Thurston resident, rationalized the
situation by arguing that non-Indians, who were less able than
Indians to pay taxes, did so; therefore, the Indians should not
be exempt from this act of citizenship. Many residents beyond
Thurston County shared Graves’s view, believing that Indians
should pay taxes, but should not vote or enjoy the local public
improvements.?¢

By 1915 less than fifty percent of the land in the county was on
the tax rolls, but this was a sizeable reduction of the Indian trust
lands that in 1900 had made ninety-two percent of the land in
Thurston County non-taxable. Taxation of trust property played
an important part in this reduction. Despite the increase in tax-
able property, the county continued to have fiscal problems; to
increase revenues, local officials wanted to tax the “‘new’’ Omaha
and Winnebago allotments. To initiate new taxing authority,
county leaders went to the Nebraska congressional delegation for
aid. Fearful of losing their case before Congress, Thurston
County Commissioners retained Charles J. Kappler, a noted
Washington, D.C. lawyer who specialized in Indian issues, to
lobby for them.?”

In 1916, Senator Norris Brown and Representative Dan V.
Stephens introduced legislation to tax the remaining trust allot-
ments in Thurston County. Brown defended the new bill by
claiming that non-Indians paid taxes and Indians received the
benefits. Stephens concluded that “‘there are few, if any, either
white or Indian who are opposed to its passage.”” Representa-
tive Stephens was either misinformed on the extent of Indian dis-
satisfaction with the bill or he knew that the Indian people were
upset and he did not want to jeopardize the bill’s passage. Ad-
mittedly, some Omaha people actually supported the second bill,
believing that their current land taxes would decline when ad-
ditional trust lands were placed on the county tax rolls.?

Under Stephen’s guidance, the House approved the 1916 bill.
Likewise, the Senate passed it with little debate. Early in Decem-
ber, President Woodrow Wilson signed the bill into law. The 1916
statute specified that the county could not collect a real estate tax
on either the ““new’” Omaha or Winnebago trust allotments until
the first twenty-five-year period of trust expired. That would oc-
cur in 1918. The 1916 law, like the 1910 act, passed without In-
dian consent.?’

In early January of 1917, the Office of Indian Affairs informed
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Omar L. Babcock, superintendent of the Winnebago school, that
the Winnebago would pay land taxes. The Thurston County
treasurer asked Babcock for help in collecting taxes assessed
against Winnebago lands, but the superintendent replied that his
office had no jurisdiction to enforce tax payments and that he
would not act as a collection agency for the county. Some agency
officials were hostile to the taxation laws because they knew the
effects the legislation had on Indian progress.3

The Omaha accepted the new law with few complaints and
protests; a large part of their lands was already taxed, a fact
which made acceptance of the 1916 law easier. The Winnebago,
however, protested. In late January, 1917, a Winnebago delega-
tion travelled to Washington, D.C., hoping to exempt their tribe
from the law. They met Assistant Commissioner of Indian Af-
fairs Edgar B. Merritt on January 23rd, but he would not discuss
any constitutional questions that pertained to the tax law of 1916.
According to Merritt, such questions were the responsibility of
the courts. Merritt told the Winnebago he would ““do everything
in my power to help protect your people, and to see that they
are not unjustly treated under this legislation.”"3

Merritt’s plea for fairness did not alter the fact that the 1916 tax
law was unfair to both tribes. The Winnebago, poorer and less
acculturated than the Omaha, were at a greater disadvantage; the
Winnebago were less able to pay taxes and unable to compre-
hend the law’s provisions. Because the taxation of Indian trust
allotments negated the tribal people’s quest for self-sufficiency,
Isaac Greyhair, a Winnebago, told Merritt they perceived the tax
as another non-Indian effort to control more Indian land. In view
of the increased loss of “old”” Omaha allotments, Greyhair’s ob-
servation was correct. Ranking administrators defended Con-
gress’s decision to change the principle of tribal tax immunity
from local government for the Omaha and Winnebago.?* On the
other hand, F. T. Mann, the superintendent of the Winnebago
agency, disapproved of the new tax law because it divided Win-
nebago Indians, like the Omaha, into tax paying and non-tax
paying groups.3?

The ““new’” Omaha and the Winnebago allottees paid their first
local taxes in 1919. As more restricted Indians began paying
taxes, Thurston leaders developed a comprehensive tax collec-
tion program based on the 1910 and 1916 laws and prior ex-
perience. Both laws contained a provision that “’if the taxes are
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not paid within one year after they become due . . . the Secre-
tary of the Interior . . . is authorized to pay the same from any
funds belonging to the Indian allottees arising from the rental of
their lands or [any other funds] under his control.” When no
funds were available, the county released the land from any taxes
for that year.3*

Experience revealed that the “‘old”” Omaha allottees would not
voluntarily pay taxes; therefore, the county encouraged con-
tinued tax collection directly from land rents. From 1910 through
1918, the lessee either paid the land tax directly to the county and
then reimbursed the Indian lessee the balance of the rent or paid
the rent to the Indian agency. When the lessor paid the entire
rent payment to the agency, the county requested the superin-
tendent to withhold the tax payment from the lease money. The
lessee’s failure to pay taxes was reason for the superintendent
to cancel the lease, which deprived the allottee of all rent income.
To ensure that the lessee paid the taxes, a tax clause was inserted
into the lease agreements beginning in 1919, when the large
number of trust lands were taxed. The tax clause specified that
taxes levied against the property would be taken from the rent
payments that the Indian would receive; the lessee had to pay
the allotment land taxes before the first day of May for the year
the lease was in operation. The taxes were not added to the
negotiated lease price, but were subtracted from the lease price.
As a result, the allottees received less than fair market rent value
for renting their lands.

Taxing leased trust lands decreased the allottee’s unearned in-
come and made lucrative lease agreements less attractive because
tax-paying allottees paid a very high tax when compared to their
overall income. In 1928, the Meriam Report reported that the an-
nual per capita income on the Omaha reservation, including both
tribal and individual sources, was $354.00. In that same year,
Lydia Thomas paid $214.43 in county taxes on her 160 acre trust
allotment. Based on these figures, Thomas spent sixty percent
of her income to satisfy county real estate taxes, leaving her a
spendable income from her land of only $140 for the year. It was
difficult to raise lease rates since the Office of Indian Affairs used
appraised fair market rent values to determine rates and the taxes
paid to the county were subtracted from the lease rent, not ad-
ded to the appraised value. The assessment and collection of
taxes from Indian land lease payments tarnished a long stand-
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ing lease relationship between the Omaha, and later the Winne-
bago, and their white neighbors. Many tribal people had found
leasing an advantageous opportunity to make money, but when
most of the Indians’ lease payment went to pay county land
taxes, they resented the farmers who leased the allotments. Even
Charles Burke, Commissioner of Indian Affairs, stated in his 1927
Annual Report that the acts of 1910 and 1916 not only embar-
rassed the Indian people but created a financial hardship for
them. Burke supported the 1910 law in Congress but when he
discovered that the land leases yielded only enough income to
ay the assessed taxes he advocated corrective legislation.

From 1919 to 1929, allottees paid $398,131.78 in taxes to the
county. During this same period, over 24,000 acres of Indian land
on both the Omaha and Winnebago reservations passed out of
trust status (see Fig. 1). An illustration of Thurston’s dependence
upon the Indian’s land was revealed on July 12, 1929, when the
United States Senate subcommittee on Indian affairs held hear-
ings at the two reservations as part of the Senate’s survey of con-
ditions of Indian affairs. Cecil R. Bougher, attorney for Thurston
County, testified that the county was poor and the tax clauses
inserted into Indian land lease agreements were necessary to sup-
port the county’s day-to-day operations. In counter-testimony,
several Omahas claimed that most of their rent money went to
pay county land taxes. They received $3.00 to $4.00 in rent per
acre but paid a minimum assessment of $1.00 per acre to the
county. With at least one third of their rent income paying local
taxes, many Indian people sold their land in order to escape
county taxation. Because of the high land values of the 1920s, it
was more attractive for the Omaha people to sell their allotments
than to pay the land taxes.?”

The Winnebago told members of the Senate subcommittee that
they objected to the old people paying county land taxes when
land rents were their only source of income. Taxation created a
real economic hardship because the Winnebagos had an annual
per capita income of only $195.00 in 1928. They argued that the
1916 law had not given the Office of Indian Affairs authority to
insert tax clauses into Indian land lease agreements and they
wanted the practice stopped.3®

Besides presenting testimony from the Senate survey, the
Meriam Report of 1928 examined the effect of taxing Indian lands.
The Report stated that any attempt to tax Indian people should
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be done gradually, allowing them time to assume the burden of
taxation as their financial position improved because land was
more valuable to the Indians than tax revenues were to the
county. Instead of a land tax, the authors of the report recom-
mended that an income tax should be levied against Indian peo-
ple. Such a tax reflected an individual’s potential to pay, instead
of having the Indian people immediately bear the full burden of
real estate tax that did not take into account a person’s financial
assets.?

Despite the recommendation of the Meriam Report and the tribal
protests against trust assessments, Indians continued to pay land
taxes to Thurston County. The general pattern from 1910 until
1944 was that non-Indian lessees paid the taxes to the county.
In 1940, Commissioner of Indian Affairs John Collier requested
that the method of payment change in order for the Office of In-
dian Affairs to maintain a better accounting of each Indian’s
money. Winnebago superintendent Gabe Parker altered the col-
lection and payment procedure in 1944. The new regulations re-
quired lessees to pay the full land rental price at the Winnebago
agency; then the agent wrote a check to the county for the land
taxes assessed against each allotment. The last change in the tax
collection procedure occurred in 1965 when some rent monies
were deposited in Special Deposit Accounts established for the
sole purpose of paying taxes to Thurston County. After taxes
were paid from the Special Deposit Account, the remaining rent
monies were deposited in the Individual Indian Money accounts.
These accounting changes did not diminish land taxes. In 1955,
the lone heir to the James Keech allotment of 160 acres of land
received $428.00 annual rent after land taxes were paid. In that
same year, thirteen heirs divided $182.00 after taxes, from an 80-
acre tract.*?

As years passed, the allottees or their heirs not only continued
to pay a high percentage of their lease income for taxes, but also
paid higher taxes than necessary because of their lack of
knowledge of tax assessment procedures. This was particularly
true in the area of improvements. The Omaha and Winnebago
constructed their property improvements at the turn of the cen-
tury; over time, the improvements deteriorated or were de-
stroyed. Non-Indian farmers leasing Indian lands encouraged
the abandonment of out-buildings because they did not want to
move farm equipment around improvements. Although a build-
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ing declined in value, the county continued to assess property
at the higher value because the Indian owner failed to notify the
county assessor that a building was destroyed. Because of social
dynamics that maintained distance between Indians and whites,
the assessor did not examine Indian property.

The allottees or their heirs paid taxes to the county until 1971.
In that year, the Omaha and Winnebago tribal councils requested
the Bureau of Indian Affairs to stop making tax payments, and
after that year, no more land taxes were paid. Attempting to
maintain the flow of Indian tax dollars, the county filed suit in
federal district court seeking to recover back taxes and to obtain
a court order forcing the Secretary of the Interior to collect future
land taxes. The court ruled that both the 1910 and the 1916 tax
acts were only indirect measures that imposed a limited liability
upon the allottee, and as a result the county could not collect a
tax assessed against Indian lands without the consent of the al-
lottees or their heirs. For the Omaha and the Winnebago tribes,
the court’s decision reflected the nation’s return to the principle
of tax immunity for the tribes from outside local governments.

The years that the county collected taxes were costly to the
Omaha and Winnebago. During that period, the tribal members
resented paying taxes to the county, but they were unable to stop
all payments because the United States government controlled
tribal and individual funds. In all, tribal members paid
$1,918,813.03 in taxes to Thurston County, representing a large
percentage of their unearned rent income (see Fig. 2). This in turn
created suffering as Indian people, who were already poor, saw
their spendable income decrease further. On the other hand, the
county’s non-Indian residents believed that the local Indian
population had an obligation to pay taxes and no white people
supported the Indians’ view. The end result was that tribal mem-
bers went through the motions of being tax-paying citizens, but
in reality remained separate from the rest of the county’s
population.

Fortunately the tax-paying experience of the Omahas and Win-
nebagos was not repeated elsewhere. Even during the termina-
tion era of the 1950s when Congress passed Public Law 280
granting select states civil and criminal jurisdiction over Indians,
the law prohibited the states from taxing trust lands, thus main-
taining the principle of Indian country’s tax-immune status. But
during the sixty years of taxation in Thurston County, tribal
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people sold trust lands to eliminate tax payments. Land sales that
were completed to avoid immediate assessments decreased the
future assets of Omaha and Winnebago Indians. Hardships
aside, the tribal people of Thurston County did not willingly pay
local assessments as county or congressional members had en-
visioned because the Omaha and Winnebago people believed in
the tax-exempt status of Indian country.
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