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Shadow Catchers

or Shadow Snatchers?

Ethical Issues for Photographers

of Contemporary Native Americans

LEE PHILIP BRUMBAUGH

Concern over the ethics of depicting Native Americans in photo-
graphs grew out of postmodern critiques of power relations and
representation, as well as the rising political and cultural aware-
ness of Native Americans themselves. Native American activism
and the “Red Power” movement preceded Foucault and Derida,
and the latter postmodern authors reflect the concerns already
raised by minority and indigenous authors.

At the same time as concern over the rights of indigenous
peoples has grown, public interest in Native Americans and the
photographic record of their history has also burgeoned.? The
period from the 1970s to the present has been marked by a spate
of books on photographers of Native Americans. On the whole
these books trace an increasing awareness of the representational
issues raised by both Native Americans and postmodern critics,
although reviewers have accurately pointed out significant areas
for improvement.?

Collections of photographs by Edward Curtis, the best known
photographer of nineteenth-century Native America, illustrate
the evolution of sensitivity to indigenous concerns. Beginning

Lee Philip Brumbaugh is curator of photographs at the Nevada Historical
Society.
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with works whose titles retain the “vanishing race” notion fos-
tered by Curtis (despite his own awareness that it was inaccurate),
one moves through time to Brown’s still ambiguously titled
collection of 1972, The North American Indians, which could be
taken to imply that Indians, like Curtis, are part of the past
(despite the editor’s interior contrary statement). Next, Graybill’s
and Boesen’s 1981 title, Visions of a Vanishing Race, is perhaps
better, for “visions,” in contrast to the earlier “portraits,” could at
least imply a false perception. Finally, in the 1990s, Lyman unam-
biguously titled his Curtis compilation, The Vanishing Race and
Other Illusions.*

I should hasten to add that I do not mean to propose through
this anecdotal illustration that the nation—or even the book-
publishing industry—as a whole has become thoroughly cogni-
zant of Native American issues, or routinely places ethical con-
cerns above profit. The passage of the Native American Graves
Protection and Repatriation Act, as well as the increasing number
of movies (e.g., Dances with Wolves) and television shows (e.g., 500
Nations), which attempt, however imperfectly, to convey indig-
enous perspectives, also support the idea of a growing awareness
of Native American concerns.

The concept of a crisis of representation within anthropology
hasreferred primarily to the literary portrayal of other cultures by
ethnographers; however, it has a quite literal significance within
photography. Few activities by the ordinary outsider raise more
concerns among Native Americans than photography. Violation
of treaty rights, denial of self-government, and adoptive kidnap-
ping of Native American children are all undoubtedly larger
issues, but these are not activities in which very many of us, as
outsiders, are directly involved—although we certainly all share
responsibility. The appropriateness of photographing Native
Americans is an issue faced today not just by museum personnel
and anthropologists, but by the ever-growing number of nonna-
tive attendees at powwows and other indigenous events.

In this brief article, I shall examine some of the practical issues
involved in photographing contemporary Native Americans, as I
personally experienced them in California. Also, for those not
already familiar with the subject, I shall try to convey my sense of
why Native Americans havea particular ambivalence toward this
latest of art media. The present discussion is not intended as a
holier-than-thou diatribe. I cannot say that it initially occurred to
me that dance groups giving public performances, as both culture
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sharing and professional engagements, would have any aversion
to what our culture calls publicity. My discussion here reflects
what I subsequently learned to be the expected cross-cultural
photographic etiquette.

Although I have attempted to address certain broader ethical
concerns and their historical background, the article is not in-
tended to offer advice to Native Americans, either collectively or
individually, about how they should deal with the photography
issue. I would not presume to be qualified to offer such advice.
The original version of this paper was presented to an audience
that included administrators and personnel from museums and
public agencies. The present version is similarly intended as an
introduction for nonspecialists, or for anyone considering photo-
graphing at Native American events for the first time. Many
Native Americans and experienced field anthropologists may
well find my comments to be little more than statements of the
obvious.

From my own experience, I shall describe how a number of
Central California community leaders are attempting to balance
public attendance with the internal spiritual needs of native
participants, often within the same event venue. Again, this
approach, which clearly has its own problems, is not presented
either as an example of what Native American should do, or what
other non-Native Americans should expect in their region. The
problems faced by Native Americans in dealing with photogra-
phy and photographers are different in every regionand forevery
indigenous nation, as well as for each individual. Individual and
tribal policies vary accordingly, and it is not appropriate, in my
opinion, for outsiders, even well-meaning and interested ones, to
attempt to influence native views about this issue, or to “speak
for” Native Americans to other outsiders.

In any photographic situation, rights issues, both for the pho-
tographer and for those photographed, can be divided between
legal issues and ethical issues. A number of basic legal principles
apply to all photography, anywhere in the United States. How-
ever, federally recognized indigenous nations also have the right
to make their own legal regulations, which the photographer
must obtain from the local tribal offices. Within the general U.S.
legal realm (off-reservation), the most relevant laws are probably
those related to copyright and privacy.® At present, a photogra-
pher apparently holds copyright and is free to publish a photo-
graph unless it was taken at a location where the subject has a
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“reasonable expectation of privacy.” For example, from a legal
perspective, a photographer can publish a photograph taken in a
public location without the subject’s permission, but publishing a
photograph taken through the window of a home, without the
occupants’ knowledge or permission, would beillegal. The excep-
tion, of course, is public figures, who basically have no privacy
rights. These legal privacy and publication rules apply to so-
called educational photographs, such as illustrations for newspa-
per or magazine articles. In this context, educational refers to any
medium that disseminates information, as opposed to selling
products. Photographs used in commercial advertising, by con-
trast, legally require a subject’s written permission and prior
determination of financial remuneration to the subject. Photo-
graphic ethics deal with nonlegal concerns over possible harm
done to others through photography.

InCalifornia, as elsewhere, Native Americans sometimes allow
publicattendance at religious or partly religious ceremonies, both
on and off reservations and community rancherias. Media ac-
counts as well as my own experiences suggest that indigenous
people within the United States and elsewhere increasingly feel
that photographs of sacred ceremonies should not be permitted.
Without trying to speak for Native Americans, I believe it is
obvious that photography of certain religious rituals is seen as
potentially harmful. Since it is not currently possible to bar
publication of photographs made in a public place (even on a
reservation, if they were originally permitted under tribal law),
U.S. indigenous nations have sometimes banned photography
entirely. In California, many dance groups take the more moder-
ate approach of barring photography during the sacred dances
and ceremonies but permitting it during the social dances. In such
cases, the spokesperson for the dance group usually announces
when and when not to take pictures. The same rules apply to
everyone present, including Native Americans, so it is not a
matter of discrimination.

However, permission to photograph, in the minds of most
indigenous Californians (and probably most people generally),
does not automatically constitute permission to publish or ex-
hibit. Although in my experience most indigenous Californians
will grant permission for any reasonable use of images, they at
least would like to be asked, as well as to be offered copies of the
photographs and publications. Even though it is not legally
required for educational photographs taken in a public location,
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it would be best for any photographer to get written permission
for use at the time the photographs are taken, as well as addresses
for sending copies. Native Americans often feel that they are not
being treated fairly or with respect if these rules are not followed.
If photographers grant publication approval to the relatively
powerless, they are actually extending a privilege that is not
available to the power elite, who are often public figures and thus
have no photographic privacy rights. However, the ethical posi-
tion is, I believe, to follow the wishes of the individual subjects,
because it is their perception of harm that matters, not the objec-
tive reality, if there is such a thing.

Although banning the use of existing archive photographs
might be considered censorship or even a First Amendment
violation, Native Americans clearly have the right, like any other
group, to control photography of current religious events. Chris-
tian churches do not typically permit photography during ser-
vices, except for special, preapproved purposes. Even if there
were no denotation of a power differential, one can see how the
whirring and snapping of cameras and the associated tourist
atmosphere would not be conducive to religious experience. This,
of course, was less of a problem earlier in the century, when only
a few people had cameras. On the down side, I would note,
banning photography means that the photographic history of
Native Americanreligious growth and transformationis nolonger
being preserved. The old photographs of indigenous ceremonies
are just as valuable to tribal historians and native educators as
they are to anthropologists. For example, in California, the early
photographs, along with the material collections of museums,
have been used by some indigenous groups to help revive the old
dance costumes and other material aspects of ceremony. Usually,
this has involved a revitalization of existing ceremonies, but in
some cases long-discontinued dance styles have been revived. I
am, of course, not trying to influence Native Americans in favor
of unlimited photography, but merely noting that the old-time
permissiveness did have some positive consequences in its pe-
riod. It is better, today, I would think, to have active, healthy
traditions that do not need to be revived.

In recent times, there has been an effort to portray anthropolo-
gists and museums strictly as cultural appropriators and exploit-
ers of indigenous cultural traditions. In my own view, one of the
functions of anthropology museums has always been to educate
the public about the beauty and worth of other cultures and their



38  AMERICAN INDIAN CULTURE AND RESEARCH JOURNAL

arts. Anthropology museums once followed the nationalistic
paradigm that other cultures were only preludes to the glory of
Western civilization. But such extremes of museological ethno-
centricity have not been the norm for many decades. Those who
prefer a monolithic picture of the white oppressor, I believe, tend
to ignore the positive contributions of anthropology and muse-
ums in promoting the value of non-European cultures.

However, the “bad rap” of museums among Native Americans
is not entirely undeserved. Museum curators traditionally have
seen little need to consult with members of the cultures they
displayed and promoted, and were thus operating—if uncon-
sciously—on the same hegemonic principle that they saw them-
selves as opposing. This was/is probably not always a matter of
Eurocentric arrogance. A sensitive, reflexive, and politically cor-
rectshow isalso a show thatis more expensive than the traditional
arrangement, in which the curator hauls some artifacts up from
the basement and slaps a few hastily typed labels on the wall next
to them. In many cases, curators would probably have loved to
consult with indigenous people about the meaning and signifi-
cance of the objects or photographs in their collections, but fund-
ing for such “new research” was not available. Increasingly, it
may not be politically possible to have exhibitions of Native
American materials without such consultation, and museums
will have to come up with the money required. I believe the new
knowledge obtained through such consultation and preserved
with the collected photographs and objects will far outweigh any
drawbacks of the potential thematic restrictions.

Inmy experience, the different uses of photography also present
different kinds of ethical problems for the photographer. Mass-
market publications, for example, often do not allow the photog-
rapher final say on captions and may introduce errors or drop out
the names of the individuals photographed. A typical mass-
market caption might be something like, “Maidu woman prepar-
ing acorn soup.” Should one therefore, on ethical grounds, refuse
to contribute images to general audience publications, or can their
value in educating the public about Native American issues be
seen as outweighing their flaws? In the case of one popular book
to which I personally contributed, the text is strongly pro-Native
American, but, without the last-minute addition of a few of my
contemporary photographs, the publication might have unwit-
tingly furthered the notion that indigenous Californians are ex-
tinct.
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Mass-market publications often do not include the names of the individuals photo-
graphed, even if the photographer has provided them. This photograph of Rose Enos was
titled “Maidu Dancer” in one publication. Although it is not the publisher’s intent,
such generic titles can be seen as contributing to the dehumanization of other cultures.
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Certainly the safestapproach for the anthropologist working in
Native America is to avoid doing photography, unless it is essen-
tial to her or his project. Barring that perfect solution, it is crucial
to determine indigenous rules and expectations regarding photo-
graphy. Projects planned and published or exhibited by Native
Americans are perhaps the least likely to be controversial. For
example, I shot one series of photographs for a well-known Karuk
artist/activist, who used them in articles and lectures promoting
preservation of spiritual power-quest areas in northwest California.

However, no photographic project is likely to be beyond criti-
cism. Native American groups often are divided (among other
ways) between factions termed the “traditionalists” and the
“progressives”; the traditionalists favor preservation or revival of
the old ways and the progressives champion European-style
economic development over other values. In the case of the GO
(Gasquet-Orleans) Road controversy, the progressives saw the
economic advantages of a new log-transport road to the coast as
more important than the consequent infringement on sacred
geography. By providing photographs to the traditionalists, I
was, in effect, taking sides in an internal conflict. For a number of
reasons, anthropologists tend to align themselves with the tradi-
tionalists. First, most anthropologists are more interested in tradi-
tional culture than they are in the highly acculturated lifestyles of
many progressiyes. Further, anthropologists tend to be politically
liberal to leftist, while indigenous progressives are often per-
ceived as conservative.

Within anthropology, supporting the native equivalent of the
left is usually seen as perfectly desirable and ethical, whereas
anthropologists who actively support right-wing causes are typi-
cally denounced as unethical. The possibility of finding an indig-
enous-sponsored photography project that has the support of all
tribal factions is remote. In any event, one cannot assume that
because a project has native support or official tribal-office sanc-
tion it will be free of controversy or ethical problems.

Photographs for publications that are primarily by or for Na-
tive Americans, especially if they do not pay their photographers,
are also likely to be received favorably. For example, I have made
a number of photographs for News from Native California, a non-
profit newsletter for Native Californians and anyone interested in
their current activities. In one series, I documented a fundraiser
organized by Native Americans to support continued publication
of this newsletter.®
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On this mountain traditional doctors in northwest California seek spiritual power.
Native American authors and lecturers have used photographs in their efforts to protect
sacred sites; however, publishing the exact location of such sites could be harmful to
traditional practitioners.

In another News from Native California article, Julian Lang of the
Karuk tribe used some of my photographs to illustrate his article
on the G-O Road protest at Six Rivers National Forest Headquar-
tersin Eureka, California.” Itisadvisable to get written permission
from anyone photographed even if the author of an illustrated
article is Native American and has permission to do the article.
Such permission given to the author may or may not be seen as
including the use of photographs.

Donation of photographs toa publicarchive creates yet another
set of problems. The managers of such archives do not necessarily
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24 MV NEWS FROM NATIVE CALIFORNRA

Providing the photographs for a layout of volunteer supporters of News from Native
California was comparatively safe ethically, since the participants approved of the
project and no payment was involved.
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This layout of Julian Lang’s article on the anti-G-O Road march in Eureka is another
example of volunteer photography for nonprofit activities by Native Americans.
Although this kind of photography is not entirely free of ethical dilemmas, at least it
precludes the accusation of exploitation.
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check with individuals to see if public use has been approved.
Ethical considerations often are largely up to the donor. Photo-
graphs intended for permanent inclusion in a public archive
actually need to be accompanied by more than a simple model
release. From an ethical position, one should also obtain letters
from tribal councils and religious leaders authorizing publication
and other public use of the images on behalf of the tribe and its
legitimate authorities. Individuals now or in the future may or
may not be deemed to have the right to grant permission to use
theirimages. This is especially the case if individuals are involved
in ceremonial activity or wearing ceremonial costumes.

The photographer and archivist should not assume that present
distinctions between secular and sacred costumes or activities
will necessarily hold in the future. For example, in California, the
Big Head dance has alwaysbeen sacred, but there is nothing in the
literature to suggest that the Big Head outfit itself used to be
considered too sacred to be photographed, as it is today. Posed
photographs of individuals wearing the Big Head regalia in the
P.A. Hearst Museum collection—dating from the early 1900s—
probably were not in any way illicit, but, to my knowledge, there
is no documentation with the negatives to show that they were
authorized by either the individuals or the appropriate dance
leader and elders.

Before beginning my concluding discussion, I would like to
suggest that the rise of the conservative right should be taken into
account in the current political debate over control of our public
museum collections. Unless all multiculturalists work together,
there may soon be no public museums under anyone’s control.
The far right would be glad to close our public museums, or at
least rid them of any non-Christian elements, but it certainly
would not be out of any multiculturalist sentiments. We should
keep in mind that so far as Newt Gingrich is concerned, we are all
“enemies of normal Americans.”

The uneasiness of Native Americans toward photography, as
well as the guilt-tinged, newly discovered ethical concerns of
anthropologists, I would argue, can be understood only in their
historical context. A number of recent histories of the photogra-
phy of Native Americans summarize the so-called revisionist
view of American history.® According to this perspective, with
which [ am certainly in agreement, a major part of the history of
Native America since the arrival of the Europeans has been one of
conquest and exploitation by Europeans, based on the numerical
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superiority of the invaders and the power advantages of their
technologies. Photography not only recorded that history but in
some cases became a tool of it. The early expeditionary photogra-
phers saw the indigenous people as part of the natural scene and
as curiosities whose images could be sold at a profittoincredulous
easterners. After the Western conquest was completed, live ex-
amples of the native personage were displayed and endlessly
photographed at a series of expositions and world fairs. Then, as -
the influence the romantic movement permeated photography,
the Pictorialist photographers saw in the indigenous people a
vision of a noble but doomed race. For these romantics, the Native
Americans were essentially the New World equivalent of the ancient
Greeks, whose more noble civilization inevitably fell before the
crass but more powerful imperial order of the Romans. The emo-
tional piquancy of Pictorialist imagery was based on the assump-
tion that their idealized native subjects would soon be extinct.

When the anticipated racial extinction of the Indian did not
arrive but the automobile did, a new wave of tourist photogra-
phers descended in person upon the Indian reservations of the
West. Their motives as photographers were even less clear than
those of their predecessors, signifying perhaps a token of passage,
but it is clear that tourist photographers typically had little sense
of Native Americans as individual people with rights to privacy
and dignity. The ordinary tourist was frequently joined by the
anthropological field worker, who at this time saw in the more
traditional Native Americans an opportunity to approximate
visually the precontact lifeways of those they regarded as “primi-
tive.” To these insults within the still-photography genre were
soon added the full range of negative and racist stereotypes
promulgated through the medium of “moving pictures.”

The “taking” of photographs by whites has been one of the most
recent of a series of disastrous takings, including the taking of
Native American lives, the taking of Native American lands, in
many cases the taking of the Native Americans’ means of liveli-
hood, and the taking of their freedom and sovereignty asindepen-
dent nations. In my personal experience I have found that Native
Americans are often remarkably forgiving of these rather extreme
grievances. When photographers, even anthropological photog-
raphers, attempt to redefine the photographic act as a mutually
agreed-upon “giving,” rather than a “taking,” their efforts, even
if naive, will often be well received.’ This attitude of giving, 1
believe, means more than just handing out free prints; it means
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accepting Native American limits and conditions for the making
and use of photographs. It also means putting in the time and
effort to understand and accurately portray each separate culture
and each individual being photographed. Still, one must be
careful even here. Revisionist history and politically correct ac-
commodation can become one more facet of hegemony and
misunderstanding if they involve a rhetorical “speaking for”
Native Americans or an assumed contract.’’ Only the views
directly expressed by the Native Americans and tribal authorities
have validity in determining whether photography is an appro-
priate part of cross-cultural experience.
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