UCLA
Documenting Discrimination on the Basis of Sexual Orientation
and Gender ldentity in State Employment

Title

Employment Discrimination Based on Sexual Orientation and Gender Identity in West
Virginia

Permalink

https://escholarship.org/uc/item/80n6v43m|

Authors

Mallory, Christy
Hasenbush, Amira
Liebowitz, Sarah

Publication Date
2013-12-01

eScholarship.org Powered by the California Diqital Library

University of California


https://escholarship.org/uc/item/80n6v43m
https://escholarship.org
http://www.cdlib.org/

Employment Discrimination /Ry the
Based on Sexual Orientation and | J) Williams
Gender Identity in West Virginia stk INSTITUTE

Christy Mallory, Sarah Liebowitz and Amira Hasenbush December 2013

Executive Summary

More than four percent of the American workforce identifies as lesbian, gay, bisexual, or
transgender (LGBT). Approximately 25,500 of these workers live in West Virginia." West
Virginia does not have a statewide law that prohibits discrimination based on sexual orientation
or gender identity in employment.?

This report summarizes evidence of sexual orientation and gender identity employment
discrimination, explains the limited current protections from sexual orientation and gender
identity employment discrimination in West Virginia, and estimates the administrative impact of
passing a law prohibiting employment discrimination based on these characteristics in West
Virginia.

Key findings of this report include:

e |n total, there are approximately 47,000 LGBT adults in West Virginia, including
approximately 25,500 who are part of the West Virginia workforce.

e Media reports and lawsuits document that a number of West Virginia employees have
faced discrimination because of their sexual orientation or gender identity; these
include reports from a school teacher and a mine worker.

e Disparities in wages are also a traditional way that discrimination has been measured.
Census data show that in West Virginia, the median income of men in same-sex couples
is 10% lower than men in different sex marriages.

e National surveys also confirm that discrimination against LGBT workers persists. Most
recently, a 2013 Pew Research Center survey found that 21% of LGBT respondents had
been treated unfairly by an employer in hiring, pay, or promotions.

o As recently as 2010, 78% of respondents to the largest survey of transgender people to
date reported having experienced harassment or mistreatment at work, and 47%
reported having been discriminated against in hiring, promotion, or job retention
because of their gender identity.

e Five West Virginia localities provide protection from sexual orientation and/or gender
identity discrimination by local ordinance.

e Approximately 95% of West Virginia’s workforce is not covered by a local ordinance
prohibiting employment discrimination based on sexual orientation or gender identity.

e Even within those localities that do have such ordinances, the coverage, enforcement
capacity and remedies vary greatly.

e Twenty-one of the state’s twenty-five largest employers have internal corporate policies
prohibiting sexual orientation discrimination.



e Adding sexual orientation and gender identity to the state’s current non-discrimination
law would result in approximately 12 additional complaints being filed with the West
Virginia Human Rights Commission each year.

e Enforcing complaints of sexual orientation or gender identity discrimination is likely to
be negligible. A conservatively high estimate suggests that enforcement would cost the
state approximately $53,750 annually; 2.9% of the West Virginia Human Rights
Commission’s annual budget.

Evidence of Discrimination

Survey Data and Specific Examples of Sexual Orientation and Gender Identity
Discrimination in West Virginia

Research shows the existence of widespread and continuing discrimination against LGBT
workers in the U.S. In response to surveys, LGBT workers consistently report having
experienced discrimination, and non-LGBT people often report having witnessed discrimination
against their LGBT co-workers. For example, a national survey conducted by Pew Research
Center in 2013 found that 21% of LGBT respondents had been treated unfairly by an employer in
hiring, pay, or promotions.®>  Additionally, the nationally representative 2008 General Social
Survey found that 27% of gay men and lesbians had experienced workplace harassment in the
last five years, and 7% had lost a job because of their sexual orientation.® As recently as 2010,
78% of respondents to the largest survey of transgender people to date reported having
experienced harassment or mistreatment at work, and 47% reported having been discriminated
against in hiring, promotion, or job retention because of their gender identity.’

Employment discrimination against LGBT people has also been documented in court cases, state
and local administrative complaints, complaints to community-based organizations, academic
journals, newspapers, books, and other media. Additionally, a number of federal, state, and
local administrative agencies and legislative bodies have acknowledged that LGBT people have
faced widespread discrimination in employment.®

Several recent instances of employment discrimination against LGBT people in West Virginia
have been documented in court cases and the media:

e In March 2013, the Lincoln County Board of Education voted to fire a middle school
teacher. While the details of the dismissal are private, the teacher told the Lincoln
Journal that the school system “trashed” her sexuality and “so-called lifestyle.”’

e In November 2012, a Kanawha County Circuit Court jury found that the board members
of a community center violated public policy by rescinding a job offer they had made to
a female applicant after finding out she was dating a woman.? A judge had previously
held that the applicant’s sexual orientation claim could not proceed, since sexual
orientation is not protected under the state’s Human Rights Law.’ The judge also held,
however, that the case could proceed on theories of sex discrimination, public policy,
and intentional infliction of emotional distress.

e In December 2010, a West Virginia coal miner sued his former employer, describing
widespread discrimination and harassment on the basis of his sexual orientation.”® The



miner stated that workers shook their penises at him, wrote slurs on his locker and
dinner bucket, made violent threats, and placed a sign on his car stating: “I like little
boys.”™ In January 2012, the case was settled for an undisclosed amount.*

Wage Inequity

Census data show that men in same-sex couples in West Virginia earn less than men married to
different-sex partners. On average, men in same-sex couples in West Virginia earn $31,301 each
year, less than the $37,641 average for men married to different-sex partners.”> The median
income of men in same-sex couples in West Virginia is $27,000, or 10% less than that of men
married to different-sex partners ($30,000).* Men with same-sex partners earn lower wages
despite the fact that they are more likely to have a college degree than men married to
different-sex partners,”® a comparison that supports the possibility that people in same-sex
couples are not treated equally by employers. A 2009 study suggested that the wage gap for
gay men is smaller in states that implement nondiscrimination laws, suggesting that such laws
reduce discrimination against LGBT people.®

Women in same-sex couples earn less than married men as well as men in same-sex couples.’
Women in same-sex couples in West Virginia earn an average of $26,649, which is more than
married women, whose earnings average $20,078.%%

These findings are not unique to West Virginia. Analyses of national data consistently find that
men in same-sex couples and gay men earn 10-32% less than similarly qualified men who are
married to different-sex partners, or men who identify as heterosexual.  Surveys of
transgender people find that they have high rates of unemployment and very low earnings.?

Current Protections from Discrimination

West Virginia does not have a statewide law that prohibits discrimination based on sexual
orientation or gender identity in employment, though efforts have been made to pass a sexual
orientation non-discrimination law during the four most recent legislative sessions.*

Five West Virginia localities — Charleston,”* Morgantown,”® Lewisburg,?* Harpers Ferry,” and
Buckhannon? — have local ordinances that prohibit discrimination based on sexual orientation
and/or gender identity. Approximately 95% of West Virginia’s workforce is not covered by a
local ordinance prohibiting employment discrimination based on sexual orientation or gender
identity.”’

Even within those localities that provide protections from discrimination based on sexual
orientation and/or gender identity, there is great variation in terms of enforcement and
remedies. For example, Lewisburg’s human rights ordinance authorizes the formation of a
human rights commission, but it only exists on the books and not in reality, leaving the
protections asserted to be largely symbolic.”® In Morgantown, there is a functioning human
rights commission, but all complaints filed locally are referred to the state’s human rights
commission for enforcement.” If a complaint alleges discrimination based on sexual orientation
or gender identity, there is no protection at the state level, and there is no process to deal with
the complaint locally, leaving the local ordinance unenforceable when there is discrimination
against an LGBT person.*® Buckhannon’s city council resolution provides explicit protection for



city employees based on sexual orientation.®! The substance of the resolution, which has been
incorporated into the city employee handbook, covers its 80 government workers, though there
have been no complaints filed to date.>* Buckhannon’s resolution provides encouragement to
private individuals to end discrimination based on sexual orientation, but no affirmative
requirement, and the resolution does not provide any protections based on gender identity.**
On the other hand, Charleston’s city attorney’s office addresses complaints based on sexual
orientation or gender identity that are filed under their local human rights ordinance.>® Their
local state trial court has even gone so far as to deny a motion for summary judgment in a
private wrongful termination claim, holding that discrimination based on sexual orientation is
against public policy.”> Though the court did not explain its reasoning, it considered in the
pleadings a motion that asserted Charleston’s local human rights ordinance’s inclusion of sexual
orientation and gender identity supported a finding that such discrimination was a violation of
public policy.* The differences between localities can mean the difference between a person
having actual protection against discrimination or no remedies at all, based exclusively on which
locality in which the discrimination takes place. In addition to the concerns about the
patchwork of laws that exists, local ordinances may potentially be subject to legal challenges.®’

Among the state’s top 25 private employers, 84% (21) have internal policies prohibiting
discrimination based on sexual orientation.®® These companies include Appalachian Power,
Frontier, CAMC, Covenant House, and Create West Virginia.39 Additionally, several of the state’s
colleges prohibit discrimination against employees based on sexual orientation and/or gender
identity, including West Virginia University,*® Marshall University,*" and West Virginia Wesleyan
College.*

Administrative Impact

Complaint Estimate

Despite the persistence and pervasiveness of employment discrimination against LGBT people,
studies show that enforcing sexual orientation and gender identity provisions in non-
discrimination laws has only a minimal burden on state agencies. Complaints of sexual
orientation discrimination are filed by LGBT people at approximately the same rate as
complaints of race and sex discrimination are filed by people of color and women.** However,
because the LGBT population is so small, the absolute number of sexual orientation and gender
identity complaints filed under state non-discrimination laws is very low.*

We find that adding sexual orientation and gender identity to West Virginia’s employment non-
discrimination law would result in approximately 12 additional complaints filed with the West
Virginia Human Rights Commission each year. To reach this estimate, we drew on Gallup polling
data and Census data from West Virginia to estimate the size of the LGBT workforce in the state,
and applied a national sexual orientation and gender identity complaint rate to that population.
We have previously used this methodology to estimate the number of complaints that would be
filed on the basis of sexual orientation and gender identity in other states, including Utah,*
South Dakota, *® Texas,*” Missouri*® and Pennsylvania.*

Results from a 2012 Gallup poll show that 3.1% of people in West Virginia identify as LGBT.*

Applying this percentage to the number of people in West Virginia's workforce (826,469
indicates that there are 25,621 LGBT workers in West Virginia.
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Next, we apply the rate of complaints filed on the basis of sexual orientation or gender identity
to the number of LGBT workers in West Virginia to determine how many complaints will be filed
annually if these characteristics are added to the employment non-discrimination law. We use
the national average complaint rate from a 2008 study that analyzed administrative complaint
data from 17 states that prohibited sexual orientation discrimination at that time.*®> The study
found that across these states, the average rate of complaints filed on the basis of sexual
orientation was 4.7 per 10,000 LGB workers.”® There is not sufficient data to make a similar
calculation of the average rate of complaints filed on the basis of gender identity. >* Therefore,
we assume that this rate is also 4.7 per 10,000 transgender workers.

Applying the national complaint rate (4.7 per 10,000 LGBT workers) to the number of LGBT
workers in West Virginia suggests that 12 complaints of sexual orientation and gender identity
discrimination would be filed annually if these characteristics were added to the state’s
employment non-discrimination law. Using information from the West Virginia Human Rights
Commission Fiscal Year 2012 report, we can estimate the cost associated with handling the
additional 12 complaints.

Cost of Enforcement

Using information from the 2012 Annual Report of the West Virginia Human Rights Commission,
we can estimate the cost associated with handling the additional 12 complaints that would be
filed if sexual orientation and gender identity were added to West Virginia’s employment non-
discrimination law.

In fiscal year 2012, the Commission handled 409 discrimination complaints.>®> The Commission
operated on a budget of $1,831,990.*° Dividing the Commission’s budget by the number of
complaints received suggests that enforcement costs an average of $4,479 per complaint filed.
Based on this assumption, if 12 complaints of sexual orientation or gender identity
discrimination were filed each year, it would cost the state approximately $53,750 to enforce
them, or 2.9% of the Commission’s budget.

Conclusion

Documented evidence shows that LGBT people face a widespread and persistent pattern of
employment discrimination across the country, including in West Virginia. There is currently no
law that prohibits employment discrimination based on sexual orientation or gender identity in
West Virginia. Adding these characteristics to the state’s employment non-discrimination law
would provide protection from discrimination to approximately 25,500 LGBT workers in the
state. Based on data from other state administrative enforcement agencies, we estimate that
approximately 12 complaints of sexual orientation or gender identity employment
discrimination would be filed in West Virginia annually if the law were amended. Data from
West Virginia’s Human Rights Commission suggests that it would cost the state approximately
$53,750 to enforce these complaints each year; 2.9% of its current annual budget.
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