UC Berkeley
Boalt Working Papers in Public Law

Title
The Constitutional Status of Commercial Speech

Permalink
https://escholarship.org/uc/item/7v4049d\

Author
Post, Robert

Publication Date
2000-06-01

eScholarship.org

Powered by the California Diqital Library

University of California


https://escholarship.org/uc/item/7v4049dv
https://escholarship.org
http://www.cdlib.org/

© Robert Post
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The Constitutional Status
of Commercial Speech

by

Robert PostT

In 1976 the Supreme Court reversed its |ongstandi ng
conclusion that “the Constitution inposes no
restraint on governnment” regul ation of “purely comerci al

advertising.”?!

The announcenent spawned what has since
becone known as “commerci al speech” doctrine, a notoriously
unst abl e and contenti ous domain of First Amendnent
jurisprudence. No other realmof First Anmendnent | aw has
proved as divisive. Sone adamantly support the Court’s

original position depriving comercial speech of

constitutional protection,? whereas others are unable to

T Alexander F. and May T. Morrison Professor of Law. | am nost gratefu
for the comrents and advice of Stephen Bundy, M chael Chesterman, Jesse
Choper, Meir Dan- Cohen, Mel Eisenberg, Charles Fried, Danie

Hal berstam Don Herzog, David McGowan, Paul M shkin, Steve Shiffrin,
Reva Si egel, Stephen Sugarman, WIIliam Van Al styne, Jan Vetter, Eugene
Vol okh, and James Weinstein. | would especially like to thank Sanbhav
Sankar for his indefatigabl e assistance.

! valentine v. Chrestensen, 316 U.S. 52, 54 (1942). Chrestensen was
reversed in Virginia State Board of Pharmacy v. Virginia Citizens
Consumer Council, Inc., 425 U. S. 748 (1976) (hereinafter “Virginia
Pharmacy”) .

2 See, e.g., Thomas H. Jackson and John Calvin Jeffries, Jr., Conmerci al
Speech: Econom ¢ Due Process and the First Amendnent, 65 Va. L. Rev. 1
(1979); Lillian R BeVier, The First Amendnment and Political Speech: An
Inquiry Into the Substance and Linmts of Principle, 30 Stan. L Rev.

299, 352-55 (1978); C. Edwi n Baker, Commercial Speech: A Problemin the




di scern any “philosophical or historical basis for
asserting that “conmercial’ speech is of | ower value' than
“noncommerci al* speech. "3

Striving to preserve a m ddl e ground between these two
extrenmes, the Court has sought to fashion a doctrine that
“rests heavily on "the commpn-sense distinction between
speech proposing a commercial transaction . . . and other

varieti es of speech.’”*

This distinction is said to justify
t he conclusion “that “conmmercial speech [enjoys] a linmted
measure of protection, comensurate with its subordi nate

position in the scale of First Amendnent values,’ and is

Theory of Freedom 62 lowa L. Rev. 1 (1976); Vincent Blasi, The

Pat hol ogi cal Perspective and the First Anmendment, 85 Colum L. Rev.
449, 484-89 (1985); Virginia Pharmacy, 425 U. S. at 787-90 (Rehnqui st,
J., dissenting); Central Hudson Gas & Electric Corp. v. Public Service
Commi n of New York, 447 U.S. 557, 598-99 (1980)(Rehnquist, J.

di ssenting) (hereinafter “cCentral Hudson"); cf. Valentine v.
Chrestensen, 316 U.S. 52 (1942); Akhil Reed Amar, Intratextualism 112
Harv. L. Rev. 747, 812-818 (1999).

3 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 522 (1996) (Thonsas,
J., concurring) (hereinafter “44 Liquormart”). See Al ex Kozi nski and
Stuart Banner, Who's Afraid of Comercial Speech, 76 Va. L. Rev. 627
(1990); Rodney A Snolla, Information, Imagery, and the First Anendnent:
A Case for Expansive Protection of Commercial Speech, 71 Tex. L. Rev.
777 (1993); Martin H Redish, The First Amendnent in the Marketplace:
Commer ci al Speech and the Val ues of Free Expression, 39 Geo. Wash. L.
Rev. 429 (1971); cf. Kathleen M Sullivan, Cheap Spirits, Cigarettes,
and Free Speech: The Inplications of 44 Liquormart, 1996 Sup. Ct. Rev.
123.

4 Zauderer v. O fice of Disciplinary Counsel, 471 U S. 626, 636 (1985)
(quoting Ohralik v. Chio State Bar Ass’'n, 436 U S. 447, 455-56 (1978))
(hereinafter “Zauderer”).



subj ect to "nodes of regulation that m ght be inperm ssible
in the real mof noncommercial expression.’”?

Al t hough the Court has persistently adjudged
commerci al speech to be “subordinate,” it has never
expl ai ned why this might be true.® Lacking firm
jurisprudential foundations, commercial speech doctrine has
veered wi Il dly between divergent and inconsistent
approaches. A 1986 decision by the Court was so solicitous
of governnent restrictions as to suggest to commentators
t hat conmercial speech doctrine was “left for dead,”’
whereas a 1996 decision was so protective as to render it
“uncl ear why “~commrercial speech’ should continue to be

treated as a separate category of speech isolated from

general First Amendnent principles.”®

5> Board of Trustees v. Fox, 492 U.S. 469, 477 (1989)(quoting Chralik v.
Ohio State Bar Assn., 436 U.S. 447, 456 (1978)).

6 “ITlhe still-dominant test devised by the Court is sinply a
quantitatively-reduced protection afforded to comerci al speech, as
conpared to noncomerci al speech.” Daniel Hal berstam Comrercia

Speech, Professional Speech, and the Constitutional Status of Socia
Institutions, 146 U Pa. L. Rev. 771, 792 (1999). For a recent spirited
def ense of the Court’s commercial speech jurisprudence, as well as a
full account of the critical dissatisfaction that it has engendered,
see Nat Stern, In Defense of the Inprecise Definition of Commercia
Speech, 58 Md. L. Rev. 55 (1999).

" sullivan, supra note 3, at 123. The decision was in Posadas de Puerto
Ri co Associates v. Tourism Co., 478 U. S. 328 (1986). For

cont enpor aneous comrentary, see Philip B. Kurland, Posadas de Puerto
Rico v. Tourism Company: “ Twas Strange, ~Twas Passing Strange, "~ Twas
Pitiful, ~Twas Wondrous Pitiful,” 1986 Sup. Ct. Rev. 1

8 Sullivan, supra note 3, at 126. The decision is 44 Liquormart, Inc. v.
Rhode Island, 517 U. S. 484 (1996).



The Court has proved susceptible to such w de sw ngs
of perspective because its “common-sense” attitude to
commer ci al speech has systematically obscured two critical
guestions. These were concisely stated, appropriately

enough, by WIlliam Van Alstyne in his 1995 N mrer Menori al

Lecture: “What is ~commercial’ speech, and, ... how, if at
all, may commercial speech be treated differently, or |ess
favorably, than other speech . . . ?"° In this Ninmer

Menorial Lecture, the first of the 21° Century, | propose

to pursue the two inquiries posed by Van Al styne.

In Part | of this Lecture, | discuss how the
constitutional category of “commercial speech” should be
defined for purposes of the First Anendnent. A definition
of the category nust explain, first, how conmmercial speech
differs fromforms of expression that receive “core”'® First
Amendnent protections. And it nust explain, second, how
the category of commercial speech should be distinguished
fromthe innunmerabl e kinds of comrercial comunicati ons,

rangi ng from professional speech to product safety

® Wlliam Van Al styne, Remembering Melville Ninmer: Some Cautionary
Not es on Commerci al Speech, 43 UCLA L. Rev. 1635, 1637 (1996).

10 Frederick Schauer, Commercial Speech and the Architecture of the
First Anendnent, 56 U Cin. L. Rev. 1181, 1185 (1988). On the First
Anmendnent contrast between “core” and “periphery,” see David F
McGowan, A Critical Analysis of Comercial Speech, 78 Calif. L. Rev.
359, 430-36 (1990).




war ni ngs, that do not receive even the First Amendnment
protections of conmercial speech.

| argue, in brief, that core First Anmendnment
protections extend to those fornms of communication that are
deened necessary to ensure that a denocratic state remains
responsive to the views of its citizens.* The Court has
call ed these fornms of communication “public discourse,”??
and it has endowed themw th constitutional val ue because
they are regarded as constituting participation in the
process of denocratic self-governance. Comrercial speech
by contrast, consists of communicati on about comrerci al
matters that conveys information necessary for public
deci si onmaki ng, but that does not itself form part of
public discourse.

Commerci al speech thus differs from public discourse
because it is constitutionally valued nerely for the
information it dissenm nates, rather than for being itself a
val uabl e way of participating in denocratic self-
determ nation. Comercial speech doctrine protects only

certain kinds of commercial conmunications that di ssem nate

11 See Robert Post, “Between Denocracy and Community: The Lega
Constitution of Social Form"™ NOMOS XXXV ("Denocratic Comrunity") 163-
90 (1993).

12 See, e.g., Rosenberger v. University of Virginia, 515 U S. 819, 831
(1995); Hustler Magazine v. Falwell, 485 U. S. 46, 55 (1988).



i nformation, however, and | argue that these are
comruni cati ons distributed through an inpersonal public
communi cati ve sphere in which persons are understood to be
i ndependent and rational. Comercial conmunications that
do not receive the First Anmendnent protections of
comrerci al speech doctrine, by contrast, typically occur in
soci al settings that are personal, or that involve persons
who are deened dependent, vulnerable or not fully rational.
In Part Il of this Lecture, | argue that the
particul ar constitutional values that define comrerci al
speech illum nate many of the doctrinal rules that apply to
it. lronically, the “subordi nate” status of comrerci al
speech is a consequence of the fact that commerci al speech
doctrine expresses the theory, first articul ated by
Al exander Mei kl ej ohn, that the constitutional function of
comruni cation is to informan audience of citizens about
matters pertinent to denocratic decisionmaking. First
Amendnent protections of public discourse, by contrast,
tend to focus on safeguarding the capacity of speakers to
participate in the process of self-governance. This
contrast between a Meikl ej ohni an account of self-

determ nati on and what m ght be called a participatory



t heory of self-governance®® illuminates why conmmerci al
speech doctrine does not prohibit conpelled speech,
over broad governnment regul ations, or prior restraints.

The fundanmental flaw in contenporary commercial speech
doctrine, however, is that its primary doctrinal standard,
the so-called Central Hudson test, is so vague and
abstract as entirely to fail to express any specific
constitutional values. Allegiance to the formal terns of
the Central Hudson test has masked grow ng differences
within the Court about the rationale and purpose of
commerci al speech doctrine. In recent years these
di fferences have grown so sharp that they threaten the very
coherence of the doctrine. | conclude this Lecture by
assessing these differences and suggesting possible
reformul ati ons of the Central Hudson test that m ght enable
it more accurately to reflect the theoretical

justifications of commercial speech doctrine.

3 On the distinction between Meiklejohnian and participatory theories
of denocratic self-government, see Robert C. Post, Constitutional
Domai ns: Denocracy, Comrunity, Managenent 268-89 (1995); Robert Post,
“Equal ity and Autonony in First Amendnent Jurisprudence,” 95 M chigan
Law Revi ew 1517 (1997) (hereinafter "“Equality”).

14 Central Hudson Gas & Electric Corp. v. Public Service Commn of New
York, 447 U.S. 557, 566 (1980). For a full statement of the test, see
text at note 151 infra.



I. Defining Commercial Speech

Comrer ci al advertising conprises the core of the
constitutional category of “comercial speech.” But
sonetimes advertising is deemed to be public discourse
rat her than commercial speech, ® and soneti nes expression
that would not ordinarily be regarded as advertising is
included within the category of comrercial speech.* The
boundari es of the category are thus quite blurred.

It m ght be thought that we coul d sharpen our
apprehension of the category by identifying particul ar
characteristics uniquely shared by all conmunicative acts
withinit. But efforts to pursue this line of analysis
have proved frustrating. Commercial speech can not be
defined by a set of characteristics uniquely shared by its
speakers, because no such characteristics can be specifi ed.
Although it is true that comercial speakers are typically
paid for their speech and that they communicate in order to
earn profits, so also do many speakers whose conmuni cati ons
receive the “full” protection of the First Amendnment earn

reconpense for their speech and publish for profit.?'

15 See, e.g., New York Times, Inc. v. Sullivan, 376 U S. 254, 256-57
(1964) .

16 See, e.g., Bolger v. Youngs Drug Products Corp., 463 U. S. 60 (1983).

7 Smith v. California, 361 U S. 147, 150 (1959 (books); Joseph Burstyn,
Inc. v. Wlson, 343 U S. 495, 501 (1952) (notion pictures).



Al though it is true that commercial speakers seek to
“solicit” for the sale of goods, so also do many speakers
who engage in fully protected forms of speech.!®

If we instead seek to define commercial speech by its
content, rather than by the attributes of its speakers, we
confront the paradox that the classification of any
particul ar comruni cati on can soneti nes depend entirely upon
the identity of its speaker. A pharnmaci st who adverti ses
drug prices is said to engage in comrercial speech, !® but
the publication of these same prices by Consumer Reports
woul d likely merit full First Anmendnment protection.?°
Certainly the panphl et describing venereal disease and
condons, which the Court deenmed commercial speech when

1

di stributed by a condom manufacturer,? would receive ful

protection if published by an AIDS prevention group. ?

8 See, e.g., Murdock v. Pennsylvania, 319 U.S. 105 (1943); Village of
Schaunburg v. Citizens for A Better Environnent, 444 U.S. 620, 630-32
(1980); Thomas v. Collins, 323 U.S. 516, 531 (1945) (First Amendnent
protection can not be denied merely because “an organization for which
the rights of free speech . . . are clainmed is one "engaged in business
activities’ or that the individual who leads it in exercising these

ri ghts receives conpensation for doing so.” ).

¥ virginia Pharmacy, 425 U.S. at 761.

20 See Lowe v. SEC, 472 U.S. 181, 210 n.58 (1985); Steven Shiffrin, The
First Amendnent and Economi ¢ Regul ati on: Away From a General Theory of
the First Amendnment, 78 Nw. L. Rev. 1212, 1257 (1983); Dani el Farber
Commerci al Speech and the First Amendnment, 74 Nw. U. L. Rev. 372, 381-
83 (1979).

2! Bol ger v. Youngs Drug Products Corp., 463 U S. 60 (1983). The eight

page panphl et discussed “at |ength the problem of venereal disease and
the use and advantages of condons in aiding the prevention of venerea

di sease.” 1d. at 63 n.4.
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The inmpossibility of uniquely identifying the
attributes of comrercial speech has been nuch noted. In
1976 Justice Bl acknmun asserted that the very obscurity of
the category of commercial speech nmeant that it could not
be entirely without First Amendnent protection.?® In recent
times commentators have urged that this sane obscurity
inplies that commercial speech can not be systematically
rel egated to a subordinate First Amendnent position.?*
What ever its inplications, the inpossibility of specifying
the paraneters that define the category of comerci al

speech has haunted its jurisprudence and schol arshi p.

22 Just as it inpossible uniquely to specify the attributes of
comerci al speech, so it is inpossible to specify a set of government
pur poses that apply only to comrercial speech. It is sonetinmes said,
for example, that commerci al speech gives rise to a special governnent
interest in suppressing “msleading” conmuni cation. Thus Justice
Stevens has witten that “any description of comrercial speech that is
intended to identify the category of speech entitled to | ess First
Amendnent protection should relate to the reasons for permtting
broader regul ation: nanely, comrercial speech’s potential to mslead.”
Rubin v. Coor’s Brewing Co., 514 U S. 476, 494 (1995) (Stevens, J.,
concurring). See 44 Liquormart, 517 U.S. at 501 (Opinion of Stevens J.,
j oi ned by Kennedy, J. and G nsburg, J.). But the danger of

“m sl eadi ng” comunication exists in fully protected speech as well as
in comrercial speech. It is certainly as inportant to regulate

m sl eadi ng political advertisenments as it is to police m sleading
commerci al advertisenents for eggs. National Conmm ssion on Egg
Nutrition v. FTC, 570 F.2d 157 (7" Cir. 1977), cert. denied, 439 U S
821 (1978). If the First Amendnent treats the two forns of regulation
differently, as it surely does, Shiffrin, supra note 20, at 1231, it is
not because the governnent interest in ensuring accurate information is
any less for political, than for comercial speech. It is rather
because commercial speech and political discourse inplicate different
ki nds of constitutional val ues.

2 virginia Pharmacy, 425 U.S. at 761-62.

2 See, e.g., Alex Kozinski and Stuart Banner, supra note 3.
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On cl ose inspection, however, this difficulty nay
derive froman inplicit presunption about what ought to
count as a satisfactory definition. W have sought to
define the category of commercial speech by searching for
uni que characteristics possessed by speech acts included
within the category. But the issue may be approached from
a different angle. W mght seek to define the category by
reference to the constitutional values it is designed to
serve. It is not uncommon for First Amendnent categories
to be defined in this way.

| have argued el sewhere, for exanple, that the
boundari es of “public discourse” are normatively defined.
Public discourse is conposed of those processes of
comruni cation that nmust remain open to the participation of
citizens if denmpcratic legitimacy is to be maintained.?®
The basic idea is that denocratic |egitinmcy depends upon
citizens having the warranted belief that their governnent
is responsive to their wishes. Public discourse consists
of the various kinds of communication to which citizens

must have unrestricted access if this belief is to be

2 gee, e.g., Robert Post, Meiklejohn's Mstake: |ndividual Autonomy and
the Reform of Public Discourse, 64 Col orado Law Revi ew 1109 (1993)
(hereinafter “Meiklejohn's Mistake"”); Robert Post, The Constitutiona
Concept of Public Discourse: Qutrageous Opinion, Denobcratic

Del i beration, and Hustler Magazine v. Falwell, 103 Harv. L. Rev. 601
(1990) (hereinafter “cConstitutional Concept”).
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sustained. Wthin public discourse citizens forge, in the
wor ds of Learned Hand, “that public opinion which is the
final source of governnent in a denocratic state.”?® The
possibility of participating in the formation of public
opi ni on authorizes citizens to i mgi ne thensel ves as
included within the process of collective self-
determ nation.? This is what | have called the
“participatory” nodel of denocratic self-governance.

Just as the participatory nodel suggests that the
definition of the category of public discourse is
determ ned by reference to constitutional values,?® so
shall argue in this Lecture that the category of comrerci al
speech should al so be defined by reference to
constitutional values. The question, therefore, is what
constitutional values the category of commercial speech
nm ght be designed to serve.

When he invented the contenporary category of

commercial speech in his opinion in Virginia Pharmacy,

%6 Masses Pub. Co. v. Patten, 244 F. 535, 540 (S.D.N.Y.), reversed, 246
F. 24 (2d Gir. N.Y. 1917).

27 For an argunent that the right to vote is by itself insufficient to
mai ntain this sense of inclusion, see Post, Equality, supra note 13, at
1525- 28.

28 For a full discussion, see Post, Constitutional Concept, Ssupra note
25, at 667-84.
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Justice Bl ackmun proposed that the category was necessary
to inplement two distinct constitutional val ues:

Advertising . . . is nonethel ess dissenm nation of
information as to who is producing and selling what
product, for what reason, and at what price. So |ong
as we preserve a predom nantly free enterprise
econony, the allocation of our resources in |arge
measure will be made through nunmerous private econom c
decisions. It is a matter of public interest that
t hose decisions, in the aggregate, be intelligent and
well infornmed. To this end, the free fl ow of
comrercial information is indispensable. . . . And if
it is indispensable to the proper allocation of
resources in a free enterprise system it is also
i ndi spensable to the formation of intelligent opinions
as to how that system ought to be regul ated or
altered. Therefore, even if the First Amendnent were
t hought to be primarily an instrunment to enlighten
public decisionmaking in a denocracy, we could not say
that the free flow of information does not serve that
goal . 2°

Bl acknmun’s first suggestion is that comercial speech
ought to be constitutionally protected in order to ensure
“the proper allocation of resources in a free enterprise
system” Generalizing fromthe needs of consunmers who nay
urgently require informati on about drug prices, Blacknmun in
Virginia Pharmacy concludes that “society may al so have a
strong interest in the free flow of comerci al
information.”%® He argues, in effect, that “the efficient

al l ocati on of resources” depends “upon infornmed consuner

2 virginia Pharmacy, 425 U.S. at 765.

30 14., at 763-64.
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choices,”3 which in turn require the free circul ati on of
comrercial information. Later cases have specifically
reaffirmed this reasoning.

Al t hough econom c efficiency is no doubt an inportant
consi deration for governnent policy, it is difficult to see
why it should be a specifically First Amendnent concern.
As Steve Shiffrin pointedly asks, “Wiy should all ocation of
resources be a First Amendnent worry?”3*®* The First
Amendment does not require courts to scrutinize government
actions that directly interfere with the efficiency of the
mar ket, as for exanple by setting prices or prohibiting
products. Wy then should the First Amendnent be concerned
with the nore indirect effects of advertising regul ations

on market efficiency?

3! Friedman v. Rogers, 440 U.S. 1, 9 (1979).

32 1n his opinion for the Court in Rubin v. Coors Brewing Co., 514 U.S
476, 481-82 (1995), for exanple, Justice Thomas cites economc

ef ficiency as the reason why the First Amendnment protects comrercia
speech:

Though we once took the position that the First Amendnent does
not protect comrercial speech, . . . we repudiated that position
in Virginia Board of Pharmacy v. Virginia Citizens Consumer
Council., 425 U.S. 748 (1976). There we noted that the free fl ow
of conmmercial information is “indi spensable to the proper

all ocation of resources in a free enterprise systeni because it

i nforms the numerous private decisions that drive the system
Id., at 765. Indeed, we observed that a ”"particul ar consuner’s

interest in the free flow of commercial information . . . may be
as keen, if not keener by far, than his interest in the day’s
nost urgent political debate.” 1Id., at 763.

3 Steven H. Shiffrin, Dissent, Injustice, and the Meani ngs of Anerica
40 (1999).




15

A tenpting response to this question is that
advertising is a formof comrunication, and the First
Amendnent is always triggered when the governnent regul ates

“speech as such.”3

There are, however, three reasons why
this tenptation ought to be firmy resisted. The first is
that it is probably false to say that the First Amendnent
is triggered whenever government regul ates “speech as

"3% | have el sewhere argued this point at |ength,3® but

such.
suffice it to say that social life is full of comrunicative
processes that are routinely regulated w thout the benefit
of First Amendnent analysis. The process of contract
formati on, for exanple, consists entirely of conmunication
but its regul ation does not trigger First Amendnment
scrutiny. Such scrutiny is brought to bear only when the
regul ation of comuni cation affects a constitutional value
specifically protected by the First Amendnent.

Second, even if “speech as such” were to trigger sone

formof First Amendnent protection, we would not know the

nature of that protection until we could assess the

3% @ickman v. Wleman Brothers & Elliott, Inc., 521 U.S. 457, 478
(1997) (Souter, J., dissenting). See Smolla, supra note 3, at 780.

% Frederick Schauer denonstrated this point alnbst two decades ago. See
Frederick Schauer, Categories and the First Amendent: A Play in Three
Acts, 34 Vand. L. Rev. 265, 268-73 (1981).

% Robert Post, Recuperating First Amendment Doctrine, 47 Stanford Law
Revi ew 1249 (1995) (hereinafter “Recuperating”).
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constitutional values potentially inperiled by governnent
regul ation. First Amendnent safeguards vary dependi ng upon
the constitutional significance of the speech that the

governnent seeks to regul ate, ¥’

and this significance is
measured by the constitutional values that we understand
the First Amendnent to serve. \Whatever constitutional
values we attribute to the First Amendnent, however, wl|
necessarily distingui sh between comruni cative acts that are
pertinent to their fulfillnment and those that are not. 38
This is true even of the nost general kinds of First
Amendnent val ues, |ike “autonony” or self-realization. 3 It
is not clear, then, what it would even nmean to claimthat
“speech as such” is constitutionally protected, because as
soon as one specifies the constitutional values necessary
to give shape and substance to that protection, particular

communi cative acts that do not serve these values will be

excl uded.

37 See text at notes 209-212, infra; Post, Constitutional Dommins, note
13 supra, at 16-17.

%8 Post, Recuperating, supra note 36, at 1271-73. So, for exanple, if
the constitutional value of speech is thought to lie inits “the truth-
seeking function,” Hustler Migazine v. Falwell, 485 U S. 46, 52 (1988),
then the Constitution will protect only those speech acts that
facilitate this function.

% See Post, Recuperating, supra note 36, at 1272-73; Baker, supra note
2.
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Third, even if “speech as such” were to nmerit sone
formof First Amendnent protection, there is no reason
what ever to believe that the constitutional value by which
such protection should be nmeasured is that of efficiently
allocating resources in a free market society. To |locate
such a value in the First Amendnment would be to justify
Chi ef Justice Rehnquist’s charge that the jurisprudence of
commerci al speech is really a revival of “the discredited
doctrine” of substantive due process “of such cases as
Lochner and Tyson & Brother v. Banton.”%® It is both
i npl ausi bl e and damaging to the First Amendnent to view it
as a repository of mcro-econonm c theory, as the chanpion
of a particular (and contested) view of proper market
functioning. Indeed the Court has itself el sewhere
cautioned against relying “on the First Anendnent as a
basis for review ng economic regul ations.”*

For these reasons, commercial speech doctrine shoul d
not be defended on the ground that commercial advertising

serves the First Amendnent val ue of market efficiency. W

must turn, then, to the second constitutional principle

40 central Hudson, 447 U.S. at 591 (Rehnquist, J., dissenting). See id.
at 589; Jackson and Jeffries, supra note 2, at 3-31; Cass Sunstein
Lochner’s Legacy, 87 Colum L. Rev. 873, 883-84 (1987); David Yassky,
Eras of the First Anendnent, 91 Colum L. Rev. 1699 (1991).

1 dickman v. Wleman Brothers & Elliott, Inc., 521 U.S. 457, 476
(1997).
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t hat Bl acknun articulates in Virginia Pharmacy. This
principle concerns the enlightenment of “public
deci si onmaki ng in a denocracy.” Blacknmun contends that
commerci al speech facilitates a “free flow of comrercia
informati on” that “mmy be of general public interest.”%?
According to this approach, comercial speech should
receive constitutional protection in order to safeguard
“the essential role that the free flow of information plays
in a dempcratic society.”*

Underlying this approach is the notion is that
citizens may acquire information from conmercial speech
that is highly relevant to the formati on of denpcratic
public opinion. Denocratic public opinion, in turn, is the

ultimate source of governnent decisionnmaking. |If citizens

| earn fromcomercial advertising that pharmacy drugs are

42 virginia Pharmacy, 425 U.S. at 764.

4 44 Liquormart, 517 U.S. at 512 (Qpinion of Stevens, J.) (joined by
Kennedy, J., Souter, J. and G nsburg, J.). The year after Virginia

Pharmacy, Bl ackmun again referred to the two distinct constitutional

justifications for commercial speech doctrine, but with a slightly

di fferent enphasis:

The listener’s interest is substantial: the consumer’s concern
for the free flow of comercial speech often nmay be far keener
than his concern for urgent political dialogue. Mreover,
significant societal interests are served by such speech
Advertising, although entirely conmercial, may often carry
informati on of inport to significant issues of the day. . . . And
comrerci al speech serves to informthe public of the
availability, nature, and prices of products and services, and
thus perforns an indispensable role in the allocation of
resources in a free enterprise system

Bates v. State Bar of Arizona, 433 U S. 350, 364 (1977).
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too expensive, for exanple, they m ght organize politically
to advocate within public discourse for the creation of a
nati onal health insurance. |If they learn from comrerci al

advertising that the cost of gasoline is on the rise, they
m ght organi ze politically to advocate within public

di scourse for governnment price controls.

Commer ci al speech m ght also be relevant to the
formati on of public opinion in a second and ultimtely nore
prof ound sense. Although public discourse includes
specific debates about potential policy decisions, it is
al so an arena suffused with intense and contenti ous
articulations of collective identity.* Wthin public
di scourse heterogeneous and conflicting visions of national
identity continuously collide and reconcile. These visions
may or may not have imrediate policy inplications, but they
are nevertheless highly significant for the general
orientation of the nation. Visions of the good life
articulated within comrerci al advertisements are highly
relevant to this process. Any observer of the Anmerican
scene woul d report that advertising deeply influences our

sense of ourselves as a nation.“* The canonical photographs

4 Post, Meiklejohn’s Mistake, supra note 25, at 1116-19.

4 See, e.g., Stuart Ewen, Advertising and the Devel opnment of Consumer
Society, in lan Angus & Sut Jhally, eds., Cultural Politics in
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of Wal ker Evans, for exanple, poignantly chronicle the
significance of conmmercial advertisenents as enbodi nents of
personal and national ideals.* This kind of influence is
probably as inportant to the formati on of denocratic public
opi ni on, and hence to public decisionmking, as the
di screte price information at stake in Virginia Pharmacy.
Thi s explanation of the constitutional value of
commerci al speech resonates with traditional First
Amendment reasoning.*’ Alnpst fromthe outset of its First
Amendnent jurisprudence, the Court has viewed freedom of
speech as serving the purpose of denocratic self-

t48

gover nnmen There are, however, conpeting theories about

how t hi s purpose shoul d be understood.

Contenprary Anerica 82-95 (1989).

4% The recent Evans exhibition at the Metropolitan Museum of Art in New
York, for exanple, illustrates the extent to which Evans was seized by
mani fol d ways in which the utopian aspirations of mass marketing i nmages
af fected the perspectives of his subjects, particularly anmd the harsh
realities of the Depression. See Wal ker Evans, et al., Wl ker Evans
(2000).

47 “The Court recogni zed that commercial advertising indirectly
contributes to the ends traditionally served by the first anendnent by
supplying the public with information, inmges, and val ues that may
enter into discussion of public issues . " Comment, First
Amendnent Protection for Conmercial Advertising: The New Constitutiona
Doctrine, 44 U Chi. L Rev. 205, 226-27 (1976).

“ 1n one of its earliest opinions, for exanple, the Court reasoned that
“The mai ntenance of the opportunity for free political discussion to
the end that government may be responsive to the will of the people and
that changes nmmy be obtai ned by |awful neans, is a fundanental
principle of our constitutional system” Stronmberg v. California, 283
U S. 359, 369 (1931).
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One theory, which has deeply informed the devel opnent
of First Amendnent jurisprudence, is the participatory
model , whose outlines |I have already sketched. The
participatory nodel enphasizes the inportance of preserving
uncensored access to public discourse so that citizens can
mai ntain the warranted sense that their government is
responsive to them“ The participatory nodel protects
public discourse in order to preserve a necessary (but not
sufficient) precondition for denocratic legitimtion.
Comrer ci al speech, however, does not seema |ikely
candidate for inclusion within public discourse, because
persons who are advertising products for sale are not
seeking to influence public opinion. They do not invite
reci procal dialogue or discussion; their speech is not an
effort to make the state responsive to them It is instead

an attenpt to sell products.®

4 For a brief explanation of the participatory nodel, see text at notes
25 to 27 supra

5 To characterize comercial speech in this way is not to adjudge the
actual notivations of particular speakers, but instead to articulate a
categorical judgnent concerning a generic class of speech acts. It is
not uncommon for First Amendnment jurisprudence to enploy categorica
judgments in this way, to deci de what kinds of comrunicative acts will
be included or excluded from public discourse. A simlar categorica
judgment is visible, for exanple, in the Court’s effort to distinguish
public discourse fromobscenity: “  The protection given speech and
press was fashioned to assure unfettered interchange of ideas for the
bri ngi ng about of political and social changes desired by the people,

. But the public portrayal of hard-core sexual conduct for its
own sake, and for the ensuing conmercial gain, is a different matter.”
MIller v. California, 413 U S. 15, 34-35 (1973). For other exanples,
see Post, Constitutional Concept, supra note 25, at 676-77. Such
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It remains true, however, that comrercial speech
affects public discourse. The inpact of commercial speech
on the formation of public opinion my be conceived as a
by- product of the effort to sell products. To capture this
i nsight, Blackmun appeals in Virginia Pharmacy to a theory
of denocratic self-governance that is quite different from
the participatory nodel. Blacknmun summons instead the
account of Al exander Mei Kkl ej ohn.

Mei kl ej ohn famously argued that “the final aini of
First Amendnment freedomis to ensure the circul ati on of
opi nion and information necessary for “the voting of w se

»%1 Mei kl ej ohn believed that constitutional

deci si ons.
protections should be focused on the rights of citizens to
receive information, rather than on the rights of speakers
to express thenselves. That is why he concluded that “Wat
is essential is not that everyone shall speak, but that

"52  |'n the succinct

everything worth saying shall be said.
words of a nodern Mei kl ej ohnian: “We all ow people to speak

so others can vote. Speech allows people to vote

categorical judgnments are the neans by which constitutional |aw

di stingui shes and eval uates discrete social practices. For exanples,
see Post, Recuperating, super note 36, at 1274-5; text at notes 63 to
66 infra.

51 Al exander Mei kl ej ohn, Political Freedom The Constitutional Powers of
the People 26 (1960).

52 1 d.



23

intelligently and freely, aware of all the options and in
possession of all the relevant information.”>® Meiklejohn's
influence is perceptible in various areas of First
Amendnent doctrine, nost notably in the regul ati on of
br oadcast nedi a, where the Court has held that “It is the
right of viewers and listeners, not the right of the
br oadcasters, which is paranount.”5

The Court’s devel opnent of commercial speech doctrine
closely tracks Mei kl ejohn’s analysis. The Court has been
quite explicit that comrerci al speech shoul d be

constitutionally protected so as to safeguard the

53 Onen Fiss, LiberalismDivided: Freedom of Speech and the Many Uses of
State Power 13 (1996). O course it is somewhat ironic to attribute
protection for conmercial speech to a Meikl ej ohni an anal ysis, because
it was Meiklejohn hinmself who remarked that “The constitutional status
of a merchant advertising his wares . . .is utterly different fromthat
of a citizen who is planning for the general welfare.” Meiklejohn
supra note 51, at 37. See Hal berstam supra note 6, at 805-15; Redi sh,
supra note 3, at 434-38. Meiklejohn took the town neeting as the
essential model for protected speech, and he thus m ght well have
assuned that constitutional safeguards extended only to those who,

unli ke nerchants advertising their wares, neant to participate in the
public dial ogue of the town neeting. But his sharp focus on the
constitutional inportance of the flow of information to voters is in
tension with this assunption, and there is certainly a plausible

Mei kl ej ohnian logic to the position that information about comrercia
prices and products is necessary in order to inform denocratic

deci si onmaki ng.

> Red Lion Broadcasting CO. v. FCC, 395 U.S. 367, 390 (1969). For a

di scussi on, see Robert Post, Subsidized Speech, 106 Yale L. J. 151
158-61 (1996). The speech of broadcasters is regulated in ways that
woul d be plainly unconstitutional if applied to participants in public
di scourse. See, e.g., FCC v. National Citizens’ Conm For Broad., 436
UsS. 775, 800 (1978); Mam Herald Publishing Co. v. Tornillo, 418 U S.
241 (1974). The difference lies in the fact that broadcasters, unlike
newspapers, are constitutionally regarded as public trustees for the
interests of the public, rather than as independent participants in
public discourse. See, e.g. Red Lion, 395 U. S. at 389-90.
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circulation of information. |t has therefore focused its
anal ysis on the need to receive information, rather than on
the rights of speakers. Two years after Virginia Pharmacy,
for exanple, the Court declared that “the First Amendnent
goes beyond protection of the . . . self-expression of
individuals to prohibit the government fromlimting the
stock of information fromwhich menbers of the public may
draw. A commercial advertisenent is constitutionally
protected not so nmuch because it pertains to the seller’s
busi ness as because it furthers the societal interest in
the ‘free flow of comercial information.””> And in the
authoritative case of Central Hudson, the Court flatly
pronounced that “The First Amendnent’s concern for
comrerci al speech is based on the informational function of
advertising.”>®

This focus on information introduces an inportant
point of difference fromthe “ordinary” First Amendment
protections that apply to public discourse. It is a
necessary condition for denocratic |legitinmacy that citizens
have free access to public discourse, because censoring a
citizen's ability to contribute to public opinion renders

the governnent, with respect to that citizen, *heterononous

% First National Bank of Boston v. Bellotti, 435 U S. 765, 783 (1978).

% Central Hudson, 447 U.S. at 563. See Farber, supra note 20, at 384.
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and nondenocratic.”®’

Many of the First Amendment

saf eguards of public discourse therefore are speaker-
oriented.®® Commercial speech doctrine, by contrast, is
sharply audi ence-oriented. Froma constitutional point of
view, the censorship of comercial speech does not endanger
the process of denocratic legitimtion. It does not
threaten to alienate citizens fromtheir governnent or to
render the state heterononmous with respect to speakers.

I nstead it nmerely jeopardizes the circul ation of
information relevant to “the voting of wi se decisions.”>°
We may thus construct a rough and inconplete

definition of comrercial speech as the set of comrunicative

acts about commercial subjects that conveys information of

5 Robert C. Post, Racist Speech, Denobcracy, and the First Amendnent, 32
Wn & My. L. Rev. 267, 290 (1991). For a full discussion, see id. at
279- 85.

%8 See Post, Equality, supra note 13, at 1526-28. | do not nean to

i mply, of course, that ordinary First Amendment protections do not also
extend to audi ences. For one thing, the participatory nodel of
denocratic sel f-governance seeks to preserve the potential for the

ki nds of speaker-audi ence rel ati onships that constitute our concept of
“participation.” See Board of Education v. Pico, 457 U S. 853, 867
(1982) (Opi nion of Brennan, J.); Martin v. Struthers, 319 U S. 141, 143
(1943). For another, the participatory nodel stresses the inportance of
col l ective self-determ nation, which requires constitutional protection
for the dial ogue and exchange of information within which that self-
deternmination can responsi bly proceed. See Post, Constitutiona

Domai ns, supra note 13, at 272-76. These protections nust extend to
bot h speakers and audi ence.

% See Burt Neuborne, A Rationale for Protecting and Regul ating
Conmer ci al Speech, 46 Brooklyn L. Rev. 437, 454 (1980); Hal berstam
supra note 6, at 831-32. | should stress that the “information”

di ssem nated by comrerci al speech includes the visions of collective
identity powerfully present in adverti sing.
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rel evance to denocratic decisionmaki ng but that does not
itself formpart of public discourse. There are, however,
two difficulties with this definition. The first is that
it does not explain how speech can provide information of
rel evance to public decisionmking and yet not be part of
public discourse. The second is that the definition is
vastly overinclusive, because there are nunmerous forns of
speech about comrercial subjects that contain information
rel evant to denocratic decisionmaking and yet which do not
recei ve even the weak protection afforded to comrerci al
speech. A lawyer’s discussion of the state of the stock
mar ket with her client, for exanple, would not be
conceptual i zed as commerci al speech

To understand the definition |I have proposed,
therefore, it is necessary carefully to explore two
distinctions that are inplicit within it. The first
concerns the difference between commercial speech and
public discourse; the second concerns the difference
bet ween commerci al speech and the many comruni cative acts
about comercial subjects that are not included within the

First Amendnent protections of commercial speech doctrine.
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A. The Distinction Between Commercial Speech and
Public Discourse

It is useful to investigate how the Court constructs
t he boundary between public di scourse and commerci al speech
in the context of specific cases. Consider, for exanple,
Murdock v. Pennsylvania, ® in which the Court had before it

a city ordinance requiring that “all persons
soliciting . . . orders for goods . . . or nerchandi se of
any kind” purchase a license.® The Court found it
unconstitutional to apply this ordinance to Jehovah
W t nesses engaged in “door to door” solicitation for the
purchase of “certain religious books and panphlets.”% The
Court stated:

The alleged justification for the exaction of

this license tax is the fact that the religious
literature is distributed with a solicitation of

funds. . . . Situations will arise where it will be
difficult to determ ne whether a particular activity
is religious or purely comrercial. . . . As we stated

only the other day, in Jamison v. Texas, 318 U S 413
417, “The states can prohibit the use of the streets
for the distribution of purely comrercial |eaflets,
even though such leaflets may have "a civic appeal, or
a noral platitude’ appended. . . . They nmay not

prohi bit the distribution of handbills in the pursuit
of a clearly religious activity nmerely because the
handbills invite the purchase of books for the

i nproved understanding of the religion or because the
handbills seek in a |lawful fashion to pronote the

0 319 U.S. 105 (1943).
61 1d. at 106.

62 | d.
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rai sing of funds for religious purposes.” But the
mere fact that the religious literature is “sold” by
itinerant preachers rather than “donated” does not
transformevangelisminto a commercial enterprise.

The constitutional rights of those spreading their
religious beliefs through the spoken and printed word
are not to be gauged by standards governing retailers
or whol esal ers of books. The right to use the press
for expressing one’s views is not to be neasured by
the protection afforded commercial handbills. . . . It
is plain that a religious organization needs funds to
remain a going concern. . . . [T]he problem of draw ng
the line between a purely comrercial activity and a
religious one will at tinmes be difficult. On this
record it plainly cannot be said that petitioners were
engaged in a comrercial rather than a religious
venture. %3

The passage repays close reading. The Court poses the
guestion of whether the Jehovah’s Wtnesses “were engaged
in a comrercial rather than a religious venture.” This
guestion does not focus on the narrow communi cative act of
selling a Bible, but rather on the |arger “venture” or
“activity” within which the particular comuni cative act is
enbedded. Constitutional characterization of the act of
solicitation depends upon its context, for the Court is
explicit that hawking a Bible would present a different
constitutional issue if it nmerely involved the “venture” of

retailing comrercial goods. ®

63 1d. at 110-11.

64 Actually, the Court refers to the venture of retailing or whol esaling
books. | have varied the reference in text because a nodern
under st andi ng of conmerci al speech doctrine mght well exclude
advertisenents for “activity that itself is protected by the first
anmendnent.” Comrent, supra note 47, at 235.
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Murdock therefore turns on a judgnment about what may
be called the social practice of religion. Essential to
the case is an evaluation of what it neans to be a
Jehovah’s Wtness, as distinct froma retail er of goods.
The Court concludes that the attenpts of the Jehovah’'s
Wtnesses to sell religious books should be understood as
part of their efforts to support and spread “their
religious beliefs.”®°

The conclusion that the Jehovah's W tnesses’
solicitations should legally be regarded as inseparable
fromtheir engagenent in religious “evangelisni
exenplifies the way in which constitutional |aw presupposes
active judicial characterization of the social world. The
conclusion requires the Court to address the question of
whet her “evangelisni should be understood as a protected
effort to shape public opinion. Because the Court is clear
that religious dialogue is “essential to enlightened
opi nion and right conduct on the part of the citizens of a

n 66 It

denocr acy, hol ds that the solicitations of the

8 One can only imagi ne what kind of a conclusion the Court would reach
were it confronted with the case of a scientologist selling Dianetics
by L. Ron Hubbard. Wbuld the scientol ogist be cast as a religious
speaker? as a political disputant? as a nerely comerci al sal esman?
The divi de between comrercial and political speech is constructed

t hrough judgnents |ike these, which involve the characterization of
soci al practices.

66 Cantwell v. Connecticut, 310 U.S. 296, 310 (1940).
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Jehovah’s Wtnesses should receive full constitutional
pr ot ecti on.

The 1 ogic that underlies Murdock is thus conplex and
subtle. It requires the Court to determne, first, the
pl ace of the Jehovah’s Wtnesses' solicitations within the
“venture” of religious evangelism and, second, the place
of such evangelismwthin the creation of the public
opi nion necessary for denocratic self-governance. Both
t hese judgnments are thoroughly eval uative, because both
ultimately turn on charting and classifying the soci al
world in order best to serve the constitutional val ue of
denocratic sel f-determ nation.

This kind of analysis is typical in decisions where
the Court has attenpted to distinguish commercial speech
from public discourse. Take, for exanple, a case like
Thomas v. Collins,® where the Court had to deci de whether a
Texas statute requiring | abor organizers to register with
the state “before soliciting any nenbers for”® their
organi zations was to be construed as a restraint on public

di scourse or instead as a sinple regulation of “business

67 323 U.S. 516 (1945).

68 |d. at 519, n.1.
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practice,”® “like selling insurance, dealing in securities,
acting as conmi ssion merchant, pawnbroking, etc.”’®
The Court observed that “it does not resolve where the
line shall be drawn . . . nmerely to urge . . . that an
organi zation for which the rights and free speech and free
assenbly are clained is one "engaged in business
activities’ or that the individual who leads it in
exercising these rights receives conpensation for doing
so.” ™
These conpari sons are at once too sinple, too
general, and too inaccurate to be determ native. Were
the line shall be placed in a particular application
rests, not on such generalities, but on the concrete
clash of particular interests and the community’s
relative evaluation both of them and of how the one
wll be affected by the specific restriction, the
other by its absence. ’?
The Court explicitly concludes that no sinple fact,
li ke the presence of a business interest or conpensation,
can di stinguish commercial frompolitical speech
Particular facts are of course relevant, but, viewed in
i solation, not determnative. Wat is determnative is the

achi evenent of constitutional purposes. Normative

judgnments of this kind, as the sociologist Philip Selznick

8 1d. at 527.
0 1d. at 526.

1d. at 531.
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n 73

observes, always require “contextual thinking, a cl ose

attention to “textured meani ngs and concrete
under st andi ngs. " ’*

Sel zni ck’ s observati on expl ains why the contenporary
Court has in its commercial speech doctrine persistently
gestured toward “the “comonsense’ distinction’ ”’ between
commerci al speech and “speech at the First Anmendnment’s
core.”’® The eval uations of “commpnsense” are conpl ex,
contextual, and ultimately inarticulate; the Court’s appea
to comopn sense acknow edges that the achi evenent of
constitutional purposes cannot be reduced to any sinple
rule. The appeal contrasts sharply to the Court’s
occasi onal assertion that commercial speech can be
di stingui shed from public discourse nerely on the basis of

its content, as though comrercial speech were any

conmmuni cati on “that does no nore than propose a comerci al

2 d.

” Philip Selznick, “Foundations of Communitarian Liberalism” 4 The
Responsi ve Conmunity 16, 21 (Fall 1994).

 Philip Sel znick, The Moral Conmonweal th 323 (1992).

> Rubin v. Coors Brewing Co., 514 U.S. 476, 482 (1995).

® Florida Bar v. Went For It., Inc., 515 U.S. 618, 623 (1995).
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transaction,”’’ or any “expression related solely to the

econom ¢ interests of the speaker and its audience.”’®
Murdock and Thomas suggest that the distinction
bet ween commerci al speech and public discourse turns
precisely on what it nmeans to relate “solely” to economc
interests, or to do “no more” than propose a transaction
These phrases nust be understood to reflect judgnents about
“the character of the expressive activity” at issue, ’®
judgnents which necessarily entail an assessnment of the
| arger social practice within which that activity is
embedded. 8 That is why commercial speech cannot be
transfornmed into public discourse nmerely by altering its

content to insert assertions about matters of public

concern. 8

" United States v. Edge Broadcasting Co., 509 U S. 418, 426 (1993);
Board of Trustees, State University of New York v. Fox, 492 U S. 469,
482 (1989); Virginia Pharmacy, 425 U.S. at 771 n. 24.

8 Central Hudson, 447 U.S. at 561.
®1nre Prinus, 436 U.S. 412, 438 n.32 (1978).

8 |'n primus, for exanple, the Court held that the solicitation of a
public interest ACLU | awyer shoul d be regarded as public discourse.
This conclusion rested on a categorical judgnment that there was “no
basis for equating the work of |awers associated with the ACLU or the
NAACP with that of a group that exists for the primary purpose of
financial gain through the recovery of counsel fees.” Primus, 436 U S.
at 431. In the Court’s view, “The ACLU engages in litigation as a

vehicle for effective political expression and association,” id., and
public discourse includes “ the opportunity to persuade to action, not
nmerely to describe facts.”” Id. at 432 (Quoting Thomas v. Collins, 323

U.S. 516, 537 (1945)).

81 See, e.g., Central Hudson, 447 U.S. at 563 n.5. The point is nicely
illustrated by the facts of Valentine v. Chrestensen, 326 U S. 52
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In Thomas the Court concluded that the solicitation of
uni on menbers shoul d not be regarded as a narrowy
comrerci al comuni cation. Just as in Murdock the Court had
viewed the solicitation of Jehovah’s Wtnesses as
constitutionally inseparable fromthe practice of religious

evangelism so in Thomas the Court characterized the |abor

(1942), where the city of New York enforced an ordi nance forbidding
“distribution in the streets of commercial and business adverti sing
matter” agai nst a businessman who sought to di ssem nate “a handbi |
advertising” a submarine “and soliciting visitors for a stated

admi ssion fee.” 316 U.S. at 53. The businessman cleverly responded by
a creating “doubl e-faced handbill.”

On one side was a revision of the original, altered by the
renoval of the statenent as to admi ssion fee but consisting only
of conmercial advertising. On the other side was a protest

agai nst the action of the City Dock Departnent in refusing the
respondent wharfage facilities at a city pier for the exhibition
of his submarine, but no comercial advertising. The Police

Department advi sed that distribution of a bill containing only
the protest would not . . . be restrained, but that distribution
of the double-faced bill was prohibited.

Id. The businessman, in other words, sought to transform conmercia
speech into public discourse by inserting words of political protest.
When he was restrai ned by the police, he asserted that “he was engaged
in the dissenmination of matter proper for public information, none the
| ess so because there was inextricably attached to the nedi um of such
di ssemi nation comrerci al advertising matter.” I1d. at 55. The Court,
however, would have none of it:

We need not indul ge nice appraisal based upon subtle distinctions
in the present instance nor assune possi ble cases not now
presented. It is enough for the present purpose that the
stipulated facts justify the conclusion that the affixing of the
protest against official conduct to the advertising circular was
with the intent, and for the purpose, of evading the prohibition
of the ordinance. If that evasion were successful, every nerchant
who desires to broadcast advertising leaflets in the streets need
only append a civic appeal, or a noral platitude, to achieve
imunity fromthe aw s command

Id. It is clear, therefore, that Vvalentine holds that the category of
commerci al speech does turn nerely on the specific content of
particul ar words, but instead on a constitutional appraisal of “the
character of the expressive activity” at issue. The content of words
are relevant to this appraisal, but not determ native.
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organi zer’s solicitation as inseparable fromthe efforts of
union |abor to participate in the formation of public
opi nion.® And the Court had no doubt but that such efforts
were to be included within public discourse, because
“[f]ree discussion concerning the conditions of industry
and the causes of |abor disputes appears to us
i ndi spensable to the effective and intelligent use of the
processes of popul ar governnment to shape the destiny of
modern industrial society.”?8

Thomas thus displays the sanme analytic structure as
Murdock. The Court seeks, first, to ascertain the
“character of the expressive activity” within which a
particul ar speech act is enbedded, and then, second, to
det erm ne whether that activity is to be included within
public discourse.® To include speech within public
di scourse is to signify that it is constitutionally val ued
not nmerely for the contribution it my nake to public

di scussion, but also, intrinsically, for the engagenment it

8 “This case falls in the category of a public speech, rather than that
of practicing a vocation as solicitor.” Thomas, 323 U. S. at 548
(Jackson, J., concurring).

8 |1d. at 532 (quoting Thornhill v. Al abama, 310 U.S. 88, 102-03
(1940)).

8 The Court’s recent line of cases holding that charitable
solicitations are part of public discourse rather than comercia
speech di spl ays anal ogous reasoning. See, e.g. Schaumburg v. Citizens
for A Better Environnent, 444 U S. 620, 632 (1980).
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represents in the public life of the nation. A denocracy
cannot flourish unless its citizens actively participate in
the formation of its public opinion. Such participation is
“precious”® and to be encouraged for its own sake.

Thi s perspective suggests a concise fornmulation of the
First Amendnent difference between commercial speech and
public discourse. The distinction turns on whet her
constitutional value attaches to participation in a given
speech act, or whether constitutional value attaches
instead only to the informati on conveyed by the speech act.

B. The Distinction Between Commercial Speech and

Commercial Communications

The Court is fond of observing that “[o]ur
jurisprudence has enphasi zed that "~commercial speech
[enjoys] a limted measure of protection, comensurate with
its subordinate position in the scale of First Amendment
val ues,’ and is subject to "nodes of regulation that m ght
be inmperm ssible in the real m of noncomerci al

y » 86

expr essi on. But this observation is highly m sl eading,

for it falsely inplies that comercial speech receives |ess

8 Forsyth County, v. Nationalist Myvenent, 505 U S. 123, 131 (1992):
United States v. Robel, 389 U S. 258, 265 (1967).

8 Board of Trustees of the State Univ. v. Fox, 492 U.S. 469, 477 (1989)
(quoting Ohralik v. Chio State Bar Ass'n., 436 U. S. 447, 456 (1978)).
See, e.g., Florida Bar v. Went For It., Inc., 515 U S. 618, 623 (1995).
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protection than all other forns of expression. Although
the First Amendnent protections extended to commerci al
speech are fewer and weaker than those extended to public
di scourse, commerci al speech in fact receives far greater
constitutional protection than many fornms of commerci al
comruni cati on.

It has rightly been observed that there is a “universe
of comrunication relating only to business activity, having
no explicit political or artistic or ideological content,
and yet differing substantially fromthe kind of w despread
public hawki ng of wares represented by the Virginia

"87  These i ncl ude

Pharmacy archetype.
numer ous conmmuni cati ons anong busi ness executives
about prices and business practices now regul ated by
the Sherman Antitrust Act; . . . representations about
products now regul ated by various consuner protection
| aws, by the Uniform Commercial Code, and by the
common | aw of warranty and contract; statenments about
willingness to enter into a contract now regul ated by
the comon | aw of contract; and so on and on. 28

What ever First Anendnment protection the comerci al
conmuni cations within this |arger universe are entitled to

receive, it is clear that they do not receive the specific

87 Schauer, supra note 10, at 1183. See Shiffrin, supra note 20, at
1213-14.

8 Schauer, supra note 10, at 1184.



38

constitutional safeguards created by comercial speech
doctri ne.

Commer ci al speech doctrine is thus not nerely about
t he boundary that separates commercial speech from public
di scourse, but also about the boundary that separates the
category of commercial speech fromthe surroundi ng sea of
comerci al communi cations that do not benefit fromthe
protections of the doctrine. |[If the construction of the
first boundary nust answer to the question of why
commerci al speech receives |less First Amendnent protection
t han public discourse, the construction of the second
boundary nust answer to the question of why comrerci al
speech doctrine extends special First Amendnment protections
to sone commercial communi cations but not to others.

Al t hough there are nunmerous cases in which the Court
has nmore or |less explicitly addressed the distinction
bet ween commerci al speech and public discourse, there are
fewif any decisions in which the Court has addressed the
di stinction between the First Amendnent category of
commerci al speech and these other fornms of commerci al
conmmuni cations. The question is rendered even nore
confusing by the Court’s conclusion that “for commrerci al

speech to come within [the First Amendnent], it at | east
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must concern lawful activity and not be misleading.”% It

is not clear whether “m sleading” speech is sinply
“commerci al speech” that can be regulated by the state, or
whether it is instead excluded even fromthe category of
“commerci al speech.”

Consi deration of the distinction between commerci al
speech and the general category of conmmerci al
comruni cati ons nmust thus be at best tentative and
specul ative. In this section | will offer an analytic
framework intended to illum nate sone of the issues
involved in this distinction.

It is often quite useful to begin analysis by focusing
on paradigmatic cases. State efforts to prohibit
advertisenments for drug prices placed by a pharnacist in a
| ocal newspaper woul d unanbi guously be anal yzed by the
First Amendnent principles of commercial speech doctrine.
An unobtrusive but essential aspect of what nmakes this case
exenmplary is the fact that the pharnacist’s advertisenents
have been placed in a newspaper.® | have argued el sewhere

t hat newspapers are a nedium for the comruni cati on of

8 Coors Brewing Co., 514 U.S. at 482 (Quoting Central Hudson, 447 U.S.
at 566).

% For attenpted regul ation of advertisenents in newspapers, see, e.g.
Bates v. State Bar of Arizona, 433 U. S. 350 (1977); In Re RMJ., 455
U.S. 191 (1982); Zauderer v. Ofice of Disciplinary Counsel, 471 U.S.
626 (1985); 44 Liquormart, 517 U.S. at 490-91.
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i deas, and that such nedia constitute the “structural

skel et on” %t

of a public communicative sphere. Sociol ogists
have defined this sphere as a shared “universe of

di scourse”®? that unites persons who woul d ot herw se be
strangers by exposing them“to simlar social stinmuli.”®
Wthin the public comunicative sphere, persons are

4

presumed to be independent and rational,® and to engage

each other through “critical interaction.”®

The operation
of denobcracy presupposes and requires a public
comuni cati ve sphere. %

A newspaper editorial discussing drug prices would be
protected as public discourse, because it would be regarded
as an effort to participate in this public comunicative
sphere in a manner that enacts the constitutional val ue of
denocratic sel f-governance. A pharmaci st advertising drug
prices in that sane newspaper, however, would not be

regarded as a participant in public discourse, because her

speech woul d not be deenmed to enact the value of denocratic

%1 Post, Recuperating, supra note 36, at 1276.

%2 Clark, The Concept of the Public, 13 Sw. Soc. Sci. Q 311, 313
(1933).

9 J. Bennett & M Tumin, Social Life: Structure and Function 140
(1948) .

% Post, Recuperating, supra note 36, at 1276.

% E. Reuter & C. Hart, Introduction to Sociol ogy 502 (1933).
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sel f-governance. Nevertheless the pharmacist’s
advertisenent, no | ess than the newspaper’s editorial,
woul d di ssem nate information to the public at large and in
this way serve the inportant constitutional function of
sustai ning the public conmmuni cative sphere. This is an
essential insight of commercial speech doctrine.

We m ght contrast the pharmacist’s advertisenent,
therefore, to those fornms of commrercial comrunications that
do not serve to underwite a public communicative sphere.
A paradigmatic exanple m ght be comruni cations that occur
within “fiduciary, person-to-person relationships.”®
Al t hough the conmuni cati on between a professional and her
client m ght concern commercial matters, its regulation
woul d al nost certainly not be conceptualized as an issue of
First Amendnent commrercial speech doctrine. This suggests
t hat we shoul d distingui sh between “i npersonal”
comruni cati ons that sustain a public of independent

strangers, and “personalized communi cations” that

constitute particular relationships of dependence. %

% See Post, Constitutional Concept, supra note 25, at 633-44, 672-76.
9 Lowe v. SEC, 472 U.S. 181, 210 (1985).

% |d.



42

Such a distinction allows us to see that Court’s

narrow focus on “informational function”?®°

is radically
insufficient to define the First Amendnent category of
comrerci al speech. In speaking with their clients, |awers
undoubtedly convey information relevant to the exercise of
citizenship, and yet such comrunicati ons woul d not normal |y
come within the purview of commercial speech doctrine. The
doctrine seens to protect only the distribution of
commercial information which reinforces a public

conmuni cative sphere by addressing strangers who are
presunmed to be independent and self-possessed. The
doctrine stops short of comrercial comrmunications between

persons deenmed to be involved in relationships of

dependence or reliance. %

9 central Hudson, 447 U.S. at 563.

100 For a discussion of these presunptions as thresholds to First
Amendrent protection, see Post, Recuperating, supra note 36, at 1254-
55. For an effort to draw this line, see the remarks of Justice Wite:

One who takes the affairs of a client personally in hand and
purports to exercise judgnent on behalf of the client in the
light of the client's individual needs and circunstances is
properly viewed as engaging in the practice of a profession

Just as offer and acceptance are conmunications incidental to the
regul abl e transaction called a contract, the professional's
speech is incidental to the conduct of the profession. |[If the
government enacts generally applicable |icensing provisions
limting the class of persons who may practice the profession, it
cannot be said to have enacted a |imtation on freedom of speech
or the press subject to First Amendnent scrutiny. Were the
personal nexus between professional and client does not exist,
and a speaker does not purport to be exercising judgnent on
behal f of any particular individual with whose circunstances he
is directly acquai nted, governnent regul ation ceases to function
as legitimate regul ati on of professional practice with only
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| f we imagi ne the pharmaci st’s inpersonal newspaper
advertisements and the | awer’s personal advice to her
clients as the opposite poles of a spectrum we can perhaps
envi sion how nore difficult cases m ght be analyzed. So,
for exanple, consuner product safety warnings are
distributed to the public at large, but they are not
regarded as comerci al speech because consuners in such
contexts are presuned to be dependent and justifiably
reliant upon the care of manufacturers.

By contrast, expression classified as comrerci al
speech is sonmetines dissem nated to particul ar persons,

2 |n such contexts,

rather than to the public at |arge.?!°
however, the Court is careful to assure itself that the

strangers who are addressed by a solicitation are able to

i ncidental inpact on speech; it becones regul ation of speaking or
publi shing as such, subject to the First Amendnent's conmand t hat
"Congress shall nmake no law . . . abridging the freedom of
speech, or of the press.”

Lowe, 472 U.S. at 232 (Wite, J., concurring). For a good discussion,
see Hal berstam supra note 6.

101 gee, e.g., Pavlides v. Galveston Yacht Basin Inc., 727 F.2d 330, 338-
339 (5th Cir. 1984); Knaysi v. A H Robins Co., 679 F.2d 1366, 1369
(11th Gir. 1982).

102 Fdenfield v. Fane, 507 U.S. 761 (1993). Sinilarly, the Court will
sonmetimes regard as public discourse speech directed only at particul ar
persons, as the Court’s invocation of “the |onely panphl eteer who uses
carbon paper or a m neograph” suggests, so long as the speech is
distributed in a way --as for exanple to strangers-- that suggests its
target to be the public at large. Branzburg v. Hayes, 408 U. S. 665,
704 (1972).
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d” 1% wit hout

“assess the value of the information presente
“dangers of conpromni sed i ndependence.”!® The Court seeks
to ascertain whether the circunstances of the solicitation
are “conducive to rational and consi dered

»105  |'f the context of an individualized

deci si onnmaki ng.
solicitation is deened inconsistent with rational
i ndependence, the Court will deprive the solicitation of
the First Amendnent protection of commercial speech
doctrine, citing the possibility of “fraud, undue
i nfluence, intimdation,” or “overreaching.”°

We can thus see that inplicit within comrercial speech
doctrine lie a set of significant but largely unarticul ated
assunpti ons about the context in which the Court will use
the First Amendnent to ensure that “the stream of
comrercial information” flows “freely.”'®” The Court will

intervene only where the stream of information flows anong

strangers who can be concei ved as i ndependent and rational.

108 pgenfield, 507 U.S. at 767
104 1d. at 772.
105 1 d. at 775.

106 hralik v. Ohio State Bar Assn., 436 U.S. 447, 462 (1978). See
Edenfield, 507 U.S. at 775 (danger of “uninformed acqui escence”);
Zauderer v. Ofice of Disciplinary Counsel, 471 U S. 626, 642 (1985)
(regul ation perm ssible to avoid “undue influence” or “pressure” that
is not “conducive to reflection and the exercise of choice.”); Shapero
v. Kentucky Bar Assn., 486 U.S. 466, 474 (1988).

107 pdenfield, 507 U.S. at 768; Virginia Pharmacy, 425 US. At 771-72.
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We can interpret this as a constitutional requirenent that
i nformation nust be di spersed under conditions that are
constitutive of a public communicative sphere.

Where information i s exchanged in circunstances that
are deened inconsistent with this sphere, because persons
are inplicated in relationshi ps of dependence or reliance
requiring |l egal protection, the Court has not applied
commerci al speech doctrine. It has tended instead to
regard the exchange of information within such

({3

rel ati onshi ps as l'inked inextricably’ with the conmmerci al

arrangenent ” 198

in which it occurs, so that regulation of
t he arrangenment can also restrict the speech by which the

arrangenment is constituted.

ITI. Protecting Commercial Speech

We can now formul ate a sonmewhat nore conprehensive
account of the First Amendnent category of commerci al
speech. We can define it as the set of comunicative acts
about commercial subjects that within a public
conmuni cati ve sphere convey information of relevance to
denocratic deci si onmaki ng but that do not thenselves form

part of public discourse. This definition, in turn, should

108 pgenfield, 507 U.S. at 767. See Lowe, 472 U.S. at 228-29 (Wite, J.
concurring).
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illum nate our consideration of Van Al styne’s second
question, which asks what difference it nmakes that a speech
act is classified as commerci al speech. Constitutional
protections for the category of commercial speech ought to
be explicable in terns of the constitutional values the
category is created to serve.

Commer ci al speech doctrine is a sprawing, conplex and
contentious area of jurisprudence, and it is certainly not
my anbition to propose a systematic reconstruction of its
structure and rules. M hope instead is sinply to
illustrate that many of the doctrinal rules that establish
t he subordi nate status of comrercial speech can be
expl ai ned by the difference between val uing speech as a
form of participation in public discourse, and val uing
speech nerely for the information it conveys.

To find a path through this |large and anor phous topic,
| shall divide comrercial speech doctrine into two parts.
First, | shall discuss rules articulated at the very
origins of commercial speech doctrine that describe the
ki nds of regulations that nmay be inposed upon comrerci al
speech, but not upon public discourse. There are a nunber
of such rules that have endured with stability and
resilience, but | shall discuss only three of them those

which (1) enpower states to conpel disclosures within the
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domai n of commercial speech; ! (2) suspend overbreadth
doctrine within the domain of comercial speech; ! and (3)
suspend prior restraint doctrine within the domain of

h. 1! Second, | shall discuss the canonical

commer ci al speec
standard that is used to assess the constitutionality of
regul ati ons that are inposed upon comrercial speech. This
is of course the controversial but still regnant nulti-part
test first set forth in 1980 in Central Hudson Gas &

Electric Corp. v. Public Service Commission. 112

A. Rules that Subordinate Commercial Speech
1. Compelled Disclosures

The First Amendnent ordinarily prohibits the state
fromregul ati ons that conpel speech within public
di scourse. '® The Court has observed that “There is
certainly sonme difference between conpell ed speech and
conpell ed silence, but in the context of protected speech,
the difference is without constitutional significance, for

the First Amendnent guarantees " freedom of speech,’” a term

109 yirginia Pharmacy, 425 U.S. at 772 n.24.

110 pates, 380-81.

1l virginia Pharmacy, 425 U.S. at 772 n.24.

112 447 U.S. 557, 566 (1980).
113 such regul ations are viewed as content-based and hence subject “to
exacting First Amendnent scrutiny.” Riley v National Federation of the
Blind, 487 U.S. 781, 795, 798 (1988).
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necessarily conprising the decision of both what to say and

n 114

what not to say. The essential point is that *“nmandating

speech that a speaker woul d not otherw se make necessarily

"115 and “the First

alters the content of the speech,
Amendnment mandates that we presune that speakers, not the

governnment, know best both what they want to say and how to

say it »116
This rul e does not apply, however, within the donmain
of commercial speech. In Virginia Pharmacy the Court held

that commercial speech could be required to “include such
addi tional information, warnings, and disclainers, as are
necessary to prevent its being deceptive.”!” And in
Zauderer v. Office of Disciplinary Counsel, '® the Court
uphel d a state requirenent that attorney advertisenents

contain particular disclosures. The Court reasoned:

14 1d. at 796-97. In Riley the Court upheld its previous precedents to
the effect that charitable solicitation was public discourse rather
than commercial speech. It therefore struck down a state |aw mandating
t hat professional charitable fund raisers disclose to potential donors
the average percentage of gross receipts actually turned over to
charities.

5 1d. at 795

116 | d. at 790-91. For recent exanples of the Court’s prohibition of
conpel | ed speech, see Mcintyre v. Ohio El ections Conm ssion, 514 U.S.
334 (1995); Hurley v. Irish-Anmerican Gay, Lesbian and Bi sexual G oup of
Boston, 515 U. S. 557 (1995).

17 425 U S., at 772 n. 24.

118 471 U.S. 626 (1985).
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In requiring attorneys who advertise their
wi |l lingness to represent clients on a contingent-fee
basis to state that the client may have to bear
certain expenses even if he |l oses, Ohio has not
attenpted to prevent attorneys from conveyi ng
information to the public; it has only required them
to provide sonmewhat nore information than they m ght
ot herwi se be inclined to present. W have, to be sure,
held that in sone instances conpul sion to speak may be
as violative of the First Amendnent as prohibitions on
speech.

Chi o has not attenpted to “prescribe what shal
be orthodox in politics, nationalism religion, or
other matters of opinion or force citizens to confess
by word or act their faith therein.” . . . The State
has attenpted only to prescri be what shall be orthodox
in commercial advertising, and its prescription has
taken the form of a requirenment that appellant include
in his advertising a purely factual and
uncontroversial information about the ternms under
which his services will be available. Because the
extensi on of First Anmendnent protection to commerci al
speech is justified principally by the value to
consuners of the information such provides.
appellant’s constitutionally protected interest in not
provi di ng any particul ar factual information in his
advertising is mninml.

We hold that an advertlser s rights are
adequately protected as | ong as disclosure
requi renents are reasonable related to the State’s
interest in preventing deception of consumers. *®

The doctrinal discrepancy between public discourse and
conmmerci al speech could not be sharper. But what expl ains
this discrepancy? The First Amendnment strongly disfavors
conpel | ed di sclosure requirenents within public discourse
because such requirenents are understood to infringe the
aut onony of speakers in determ ning the content of their

speech. Disclosure requirenments are perm ssible within the



50

domai n of comrerci al speech, however, because the autonony
of speakers is not at stake, but only the conveyance of
informati on. Hence commercial speech doctrine accords only
“mnimal” value to the interests of speakers “in not

provi ding any particular factual information.”

The doctrinal discrepancy between public discourse and
commerci al speech accurately reflects the distinct First
Amendnment val ues that are understood to be at stake in
these two different fornms of speech. Public discourse is
where citizens attenpt to render the state responsive to
their views, and hence where individual and collective
self-determ nation is reconciled. |n such circunstances,
conpul sory speech disrupts the very point of public
di scourse, for it threatens to conprom se “val ues |ying at
the "heart of the First Anendment[--]the notion that an
i ndi vidual should be free to believe as he will, and that
in a free society one’s beliefs should be shaped by his
m nd and his conscience rather than coerced by the

State.”t??!

19 1d. at 650-51.
120 post, Democratic Community, supra note 11, at 173.

121 g jckman v. W leman Brothers & Elliott, Inc., 521 U 'S. 457, 472
(1997).
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Wthin commercial speech, by contrast, the primary
constitutional value concerns the circulation of accurate
and useful information. For the state to mandate
di scl osures designed nore fully and conpletely to convey
information is thus to advance, rather than to contradict,

pertinent constitutional val ues.

2. Overbreadth Doctrine

State regul ations of public discourse are subject to
overbreadth analysis, but “the First Amendnent overbreadth
doctrine does not apply to” commercial speech.!?” This is
an inmportant point of difference, but its significance is
sonmewhat obscured by the fact that overbreadth anal ysis
itself is so various and ambi guous.

It will be sufficient for our purposes to distinguish
bet ween two di fferent neani ngs of overbreadth doctrine.
First, overbreadth can refer to the formof a legal rule.
To say that a legal rule is overbroad is to say that it is
overinclusive, that its provisions regulate nore behavi or

than can or should strictly be regulated.®® W use the

122 ghapero v. Kentucky Bar Assn, 486 U.S. 466, 478 (1988) (Opinion of
Brennan, J.). See Board of Trustees, State University of New York v.
Fox, 492 U.S. 469, 481 (1989); Chralik v. Onhio State Bar Ass’'n., 436
U S. 447, 462 n.20.(1978).

123 For exanples of this usage, see Brockett v. Spokane Arcades, Inc.
472 U. S. 491, 503 (1985); Massachusetts v. Cakes, 491 U S. 576, 586-88
(1989) (Opinion of Scalia, J.).
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term “overbreadth” in this way whenever we speak of
“overbroad statutes.”

Second, overbreadth can also refer to the ability of a
person to strike down a statute on its face, even if the
statute’s specific application to him m ght be
constitutional. Overbreadth in this sense is often
referred to as a doctrine of third party standi ng desi gned
to avoid the chilling effect that m ght occur when a
statute is unconstitutional in many of its applications but

125 | shal |

| acks proper plaintiffs to challenge it.
separately discuss each of these nmeani ngs of overbreadth

doctri ne.

a. Overbreadth as Overinclusivness
Overbreadth in the sense of overinclusiveness concerns
t he question of how narrowy tailored a |legal rule nust be.
Overinclusiveness is a matter of degree, and the Court has

made clear that it is prepared to accept greater

124 See, e.g., Osborne v. Chio, 495 U.S. 103, 118-19 (1990); Bates, 433
U.S. at 380; Erznoznick v. City of Jacksonville, 422 U S. 205, 216
(1975).

125 Broadrick v. Oklahomm, 413 U.S. 601, 610-13 (1973). There is also a
third neani ng of overbreadth doctrine, which refers to the actua
operation of a legal rule. To say that a legal rule is overbroad in
this sense is to say that, regardless of its precise drafting, its
actual effect is to inhibit the exercise of otherw se protected First
Amendrment freedons. Justice Brennan coined the term “overbreadth” in
NAACP v. Button, 371 U.S. 415, 433 (1963), to describe just this kind
of situation. It is not, however, particularly pertinent to our

consi deration of commercial speech doctrine, and so | have omtted it.
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overinclusiveness in the domain of comrercial speech than
in the arena of public discourse. Wthin public discourse,
it is comonly said that “Precision of regulation nust be
the touchstone in an area so closely touching our nost

preci ous freedons.”!2°

Consi derably greater latitude is
all owed within the domain of comrercial speech, however,
where it is said that “what our decisions require is a
“fit’ between the |egislature’s ends and the neans chosen
to acconplish those ends, . . . a fit that is not
necessarily perfect, but reasonable; that represents not
necessarily the single best disposition but one whose scope
is 'in proportion to the interests served.’”?

The contrast between the two standards can be seen by
conmparing the Court’s judgnments in two cases decided on the

128

sanme day: Ohralik v. Ohio State Bar Assn and In re

Primus. *?°

In Ohralik the Court upheld a broad prophylactic
ban upon in-person solicitation by |lawers. |t noted that

the ban was justified by inherent dangers of overreaching

126 NAACP v. Button, 371 U.S. 415, 438 (1963).

121 pox, 492 U.S. at 480. There is actually a great deal of play in the
j oi nts about how overinclusive a |legal regulation may be in the area of
commerci al speech. Conpare Edenfield, 507 U.S., at 769; Peel v.
Attorney Registration and Disciplinary Comm ssion of Illinois, 496 U S.
91, 107 (1990) (Opinion of Stevens., J.); Shapero, 486 U.S. at 476
Zauderer, 471 U.S. at 649, with ohralik, 436 U.S. at 464.

128 436 U.S. 447 (1978).

129 436 U.S. 412 (1978).
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and undue influence, and the Court held that the ban coul d
be applied to a particular |awer even though the state had

not denonstrated that he had hinself engaged in any such

0

m sconduct . 3 In Primus, by contrast, the Court held that

i n-person solicitation of public interest litigation by an
ACLU | awyer was to be regarded as public discourse, rather
t han as commerci al speech, and hence that it could not be
regul ated by such an overbroad rul e.

The approach we adopt today in Ohralik . . that
the State may proscribe in-person solicitation for
pecuni ary gain under circunstances likely to result in
adver se consequences, cannot be applied to appellant’s
activity on behalf of the ACLU.

At bottom the case against appellant rests on
the proposition that a State may regulate in a
prophylactic fashion all solicitation activities of
| awyers because there nmay be sone potential for
overreaching . . . whenever a | awer gives unsolicited
advi ce and conmuni cates an offer of representation to
a layman. Under certain circunstances, that approach
is appropriate in the case of speech that sinply
“propose[s] a comrercial transaction” . . . . In the

130 The lawyer argued “that nothing |less than actual proved harmto the
solicited individual would be a sufficiently inportant state interest
to justify disciplining the attorney who solicits enpl oynent in person
for pecuniary gain.” 436 U.S. at 464. But, the Court said, the

| awyer’s “argunment misconceives the nature of the State’'s interest.”

The Rul es prohibiting solicitation are prophyl actic neasures
whose objective is the prevention of harmbefore it occurs. The
Rul es were applied in this case to discipline a |lawer for
soliciting enploynment for pecuniary gain under circunstances
likely to result in the adverse consequences the State seeks to
avert. In such a situation, which is inherently conducive to
overreaching and other forms of m sconduct, the State has a
strong interest in adopting and enforcing rules of conduct
designed to protect the public fromharnful solicitation by

| awyers whom it has licensed.
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context of political expression and associ ati on,

however, a State nust regulate with significantly

greater precision.

Notice that the state’'s interest in protecting clients
is exactly the sane in Ohralik and in Primus. Because the
significance of the state’s interest is held constant, the
di stinction between the degree of overinclusiveness all owed
by the two cases nust reflect a difference in the
constitutional value of the speech that the state seeks to
regul ate. A Meikl ejohnian nodel of the First Amendnent
cannot explain this difference, for it regards all speech
as constitutionally valuable because of the information it
provi des for public decisionmaking. W need instead a
theory of the First Amendnent capabl e of recognizing that
public discourse inplicates different constitutional val ues
t han does commercial speech

| have al ready suggested that the participatory nodel
of self-governance offers such an account, because it

all ows us to see that public discourse exenplifies the

constitutional value of denocratic legitimtion, while

131 436 U.S. at 434, 437-38. It should be noted, however, that within
public discourse the Court has only required “precision of regulation”
for legal rules that are content-based. Content-neutral tinme, place
and manner regul ations are pernitted approximately the sanme degree of
overinclusiveness as are regul ations of comercial speech. See Fox, 492
U S. at 477-78, Post Recuperating, supra note 36, at 1260-63. But
regul ati ons of conmercial speech are characteristically content-based,
and so, like the regulation at issue in Ohralik, tend to be too

i mprecise to withstand the strict scrutiny they would receive were they
to be inposed upon public discourse.
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commerci al speech does not. Both public discourse and
comrerci al speech convey information relevant to denocratic
deci si onnmaki ng, but because public discourse is also a
venue of denocratic participation, overinclusive statutes
do nore constitutional damage when applied to public

di scourse than to commerci al speech. Applied to public

di scourse, overinclusive statutes endanger the precious and
fragile value of denocratic engagenment. This value is not

at risk in the regul ation of comercial speech.

b. Overbreadth as Third Party Standing

The doctrine of overbreadth refers not only to the
overincl usiveness of |legal rules, but also to the question
of whether “a party whose own conduct is not protected by
the First Amendnent” can “chall enge a regulation as”
overinclusive “because of its inmpact on parties not before
the Court.®™ The justification for this branch of
overbreadth doctrine is that an overinclusive statute

m ght serve to chill protected speech. First Amendnent

interests are fragile interests, and a person who

contenpl ates protected activity m ght be di scouraged
by the in terrorem effect of the statute. . . . The

use of overbreadth analysis reflects the concl usion
that the possible harmto society from all ow ng

132 peel, 496 U.S. at 107 n.15. For a typical confusion between the two
senses of overbreadth, see id. at 118-19 (White, J., dissenting).
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unprot ected speech to go unpuni shed is outweighed by
the possibility that protected speech will be nuted. *

Thi s aspect of overbreadth doctrine, which m ght be
ternmed overbreadth standing analysis, is said to be
categorically inapplicable to comrercial speech.® The
reason given by the Court for this exclusion is that
“comrerci al speech nmay be nore durabl e than other kinds.
Since advertising is the sine gqua non of comrerci al
profits, there is little likelihood of its being chilled by
proper regulation and foregone entirely.”® “[C]omrerci al
speech is nmore hardy, less likely to be "chilled,’” and not
in need of surrogate litigators.”?%

This reasoning relies upon an enpirical account of the
actual durability of commercial speech, an account that
does “not survive close exam nation.”*® Many forns of
public discourse are fuel ed by an intense and hardy search

for profits: notion pictures, books, magazi nes, and

133 Bates, 433 U.S. at 380.

134 I d

135 Virginia Pharmacy, 425 U.S. at 771 n.24. See Bates, 433 U S. at 381:
“Since advertising is linked to commercial well-being, it seens
unlikely that such speech is particularly susceptible to being crushed
by overbroad regul ation.”

136 pox, 492 U.S. at 481. “Conmercial speech is not as likely to be
deterred as nonconmerci al speech, and therefore does not require the
added protection afforded by the overbreadth approach.” Ohralik, 436
U.S. 462 n.20. See Friedman v. Rogers, 440 U.S. 1, 10 (1979).

137 See Farber, supra note 20, at 385-86
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newspapers, to mention only a few. ¥ The chilling effect of
regul ati on, noreover, “depends as nmuch on the potenti al
penalty as on the notivation for the speech. A five dollar
fine in a political speech case is probably |less of a
deterrent than a jail sentence—er disbarnment—+n a
commerci al speech case.”¥®

At nost, therefore, it m ght be argued that conmerci al
speech is perhaps relatively less likely to be chilled than
public discourse, and the enpirical basis of even such a
tepid generalization is quite shaky. The argunent
certainly does not justify a rule that categorically
forbi ds applying overbreadth standing analysis to
commercial speech. It is nore plausible to understand the
categorical nature of this exclusion as expressing the
perspective which we have already applied to the
overinclusiveness branch of overbreadth doctrine.
Over breadth standing analysis is categorically excluded
from comerci al speech doctrine because of the
constitutional gquality of the speech that m ght be chilled,
rat her than because of its enpirical quantity.

To chill comrercial speech is to lose information. No

ot her constitutional value is at stake. Information is

138 Kozinski and Banner, supra note 3, at 637.

139 Farber, supra note 20, at 386.
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fungi ble. The central insight of Meiklejohnian analysis is
that it doesn’t matter which speaker provides information,
so long as it is provided. |[If a particular speaker is
chilled, therefore, it is quite possible that equival ent
information will becone avail able from ot her sources.

| f public discourse is chilled, by contrast, not only
is information lost, but also the possibility of denocratic
legitimation. Denocratic legitimation is not fungible; it
is earned, speaker by speaker. A person whose
participation within public discourse has been chilled has
by hypot hesis becone that nmuch nore alienated fromthe
state. This inportant difference m ght well explain why
the Court categorically applies overbreadth standi ng

anal ysis to public discourse, but not to comrercial speech

3. Prior Restraint Doctrine
There are heavy presunptions agai nst inmposing prior
restraints upon public discourse.¥ But in Virginia
Pharmacy Bl ackmun specifically notes that these
presunptions m ght be “inapplicable” to commercial speech.

I n Central Hudson the Court even recomends a system of

140 New York Times Co. v. United States, 403 U.S. 713 (1971);
Organi zation for a Better Austin v. Keefe, 402 U S. 415 (1971).

14l virginia Pharmacy, 425 U.S. at 772 n.24; Friedman, 440 U.S. at 10.
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prior restraints as an acceptable nethod of regulating
commerci al speech. ' The Court thus seens to have created a
doctrinal structure in which prior restraints are
presunptively unconstitutional w thin public discourse, but
presunptively constitutional for comercial speech.

A difficulty in explaining this discrepancy lies in
the knotted and anbi guous nature of prior restraint
doctrine, for it is hard to ascertain exactly what val ues
the doctrine is nmeant to serve.* A plausible account,
however, is that offered by the Court in Pittsburgh Press
Co. v. Pittsburgh Commission on Human Relations, in which
the Court asserted that “the special vice of a prior
restraint is that communication will be suppressed, either
directly or by inducing excessive caution in the speaker,
before an adequate determ nation that it is unprotected by
the First Amendnent.”

Al t hough this reasoning cannot begin to provide a ful

expl anation of the entire range of prior restraint

142 central Hudson, 447 U.S. at 571.

143 see, e.g., Stephen Barnett, The Puzzle of Prior Restraint, 29 Stan
L. Rev. 539 (1977); Vincent Blasi, Prior Restraints on Denobnstrations,
68 Mch. L. Rev. 1482 (1970); Vincent Blasi, Toward a Theory of Prior
Restraint: The Central Linkage, 66 Mnn. L. Rev. 11 (1981); John C
Jeffries, Jr., Rethinking Prior Restraint, 92 Yale L.J. 409 (1983);
Martin H Redish, The Proper Role of the Prior Restraint Doctrine in
First Anendnent Theory, 70 Va. L. Rev. 53 (1984).

144 413 U S. 376, 390 (1973).
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doctrine,* it does seempertinent to the Court’s refusal to
apply the doctrine to the area of comercial speech. The
Court has explicitly remarked that “We have observed t hat
comrerci al speech is such a sturdy brand of expression that
traditional prior restraint doctrine may not apply to it.”?s
We can thus interpret the Court’s refusal to apply prior
restraint doctrine to commercial speech as resting on the
noti on that conmmercial speech is too durable to be chilled
by prior restraints.

If this is the Court’s reasoning, the sanme explanation
that we have already articulated with regard to overbreadth
standi ng anal ysis applies to prior restraint doctrine. The
enpirical assertion that commercial speech is nore “sturdy”
t han public discourse is suspect, but the chilling of
public discourse poses distinctive and nore significant
threats to central constitutional values than does the
chilling of commercial speech. The differential
application of prior restraint doctrine, therefore,

expresses the constitutional distinction between

145 1'n a case like New York Tinmes Co. v. United States, 403 U. S. 713
(1971), for exanple, the proposed injunction of the Court could not

possi bly have resulted in a chilling effect, since the injunction would
have extended only to specific materials before the Court, as to which
a full judicial exam nation had been conducted. Yet the proposed

i njunction was regarded as a di sfavored prior restraint.

146 contral Hudson, 447 U.S. at 571 n.13.
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comruni cati on valued only as information, and comuni cation

val ued as constitutive of democratic self-governnent.

B. The Central Hudson Test

After a period of nuch controversy, the Court in 1980
in Central Hudson Gas & Electric Corp. v. Public Service
Commission of New York'’ articul ated a general test for
determ ning the constitutionality of regul ati ons of
comrerci al speech. Although the test has subsequently been
interpreted fromradically different perspectives, ¥ and
al though it has been attacked by numerous justices,* it has
neverthel ess remai ned the dom nant test.'™ The test
provi des:

I n comerci al speech cases, then, a four-part
anal ysi s has devel oped. At the outset, we mnust
determ ne whether the expression is protected by the
First Amendnent. For commercial speech to conme within
that provision, it at |east nmust concern | awf ul
activity and not be m sl eading. Next, we ask whet her
t he asserted governnental interest is substantial. If
both inquiries yield positive answers, we mnust
det erm ne whether the regulation directly advances the
governnental interest asserted, and whether it is not

147 447 U.S. 557 (1980).

148 Conpare, e.g., Posadas de Puerto Rico Associates v. Tourism Co., 478
U.S. 328 (1986) with Rubin v. Coors, 514 U S. 476 (1995). See Note, A
Doctrine in Disarray: Wiy the First Amendnment Demands the Abandonnent
of the Central Hudson Test for Conmmercial Speech, 27 Seton Hall L. Rev.
1626, 1628 (1997); Note, The First Anmendment and Legi sl ative Bans of

Li quor and Cigarette Advertisenents, 85 Colum L. Rev. 632, 635 (1985).

149 gSee, e.g., 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996).

150 gee, e.g., Greater New Ol eans Broadcasting Ass’'n v. United States,
119 S. Ct. 1923 (1999).
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nore extensive than is necessary to serve that
i nterest. ™

The Central Hudson test can be divided into two parts.
The first part of the test articulates threshold conditions
for the application of First Amendment protections. The
second part of the test enunciates the nature of these
protections. | shall discuss each of these parts
separately. M concern will be to explore how the various
aspects of the Central Hudson test can best be interpreted
to reflect the underlying First Amendnment theory that

justifies constitutional protections for commercial speech.

1. The Threshold Requirements

The Central Hudson test inposes two threshold
requi renents before commercial speech can receive First
Amendnent protection. The speech nmust concern | awf ul
activity and it nmust not be n sl eading.

In this brief lecture | shall not discuss the
requi renment of lawful activity. Wthin public discourse,
t he advocacy of illegal actions cannot be sanctioned
“except where such advocacy is directed to inciting or
produci ng i mm nent | aw ess action and is likely to incite

or produce such action.”®™ |n an early case the Court

151 central Hudson, 447 U.S. at 566.

152 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969). For a discussion of



64

actually used this test to shield comercial speech from
regul ati on on the ground that it advertised potentially
illegal action.® But the Central Hudson test has since

drawn a bright |line between comercial speech and public

di scourse with regard to speech connected to ill egal
action.

Sonme have argued that this line is illusory, because
soliciting illegal action is flatly unprotected even within

public discourse.®™ But there does seemto be an inportant
di fference between advocating illegal action and soliciting
illegal action, and nmuch commercial speech woul d appear
closer to the former than the latter. Apart from stressing
the obvious (and to ne significant) constitutional

di fference between penalizing the dissem nation of

i nformati on about illegal acts and penalizing participation
in the process of denobcratic self-governance because of a
possi bl e connection to illegal acts, however, | shall only
observe that this is a dense and obscure area that is best

| eft to another day.

Brandenburg, see Larry Al exander, Incitenent and Freedom of Speech, in
Davi d Kretznmer and Franci ne Kershman Hazan, Freedom of Speech and
Incitement Agai nst Denocracy 101-18 (2000); Kent Greenawalt, Speech
Crime and the Uses of Language (1989).

153 Carey v. Population Services Intl., 431 U S. 678, 701 (1977).

154 gSee, e.g., Sullivan, supra note 3, at 152
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I nstead | shall focus on the threshold requirenent
that commercial speech cannot receive First Amendnent
protection if it is “msleading.”®™ To analyze this
requi renment, we nust distinguish speech that is factually
false from speech that is nmerely msleading. Wth respect
to fal se speech, the Court has held that “there is no
constitutional value in false statenents of fact.”?%

Al t hough the dissem nation of false facts within public

di scourse is nost often protected in order to avoid
chilling the conmuni cation of otherw se protected speech, ¥
the Court has refused to apply this kind of chilling

anal ysis to comerci al speech. As a consequence the | ack
of constitutional protection for false statenents of fact
has had nmore dramatic effects in the real mof comerci al
speech.

Of much greater theoretical inportance, however, is
the distinction between comrercial speech and public
di scourse with regard to the regul ation of m sl eading

speech. Wthin the area of public discourse, the Court has

155 “I'Flal se, deceptive, or nisleading conmercial speech may be banned.”
| banez v. Florida Departnent of Business and Professional Regul ation,
512 U. S. 141, 142 (1994).

156 Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974).

157 See, e.g., New York Times Co. v. Sullivan, 376 U 'S. 254 (1964); St.
Amant v. Thonpson, 390 U.S. 727, 732 (1968).
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been clear that “there is no such thing as a false idea.”?®
But under the Central Hudson test “m sl eadi ng” conmerci al
speech does not nerit any First Amendnent protection at
al | . 1%° This is said to be because “"[t]he First Amendnent
does not prohibit the State frominsuring that the

stream of comercial information flows] cleanly as well as
freely.’ 710

W t hhol di ng First Amendnent protection from m sl eadi ng
speech appears on its face inconsistent with the
Mei kl ej ohni an theory that justifies constitutional

protection for commercial speech. Meiklejohn famusly

158 certz, 418 U.S. at 339. See, e.g., Central Hudson, 447 U.S. at 598
(Rehnqui st, J., dissenting):

[I]n the world of political advocacy and its marketpl ace of

i deas, there is no such thing as a “fraudulent” idea: there may
be usel ess proposals, totally unworkabl e schenmes, as well as very
sound proposals that will receive the inprimatur of the
“mar ket pl ace of ideas’ through our majoritarian system of

el ection and representative governnent.

See Shiffrin, supra note 20, at 1231.
159 See, e.g., In Re RMJ., 455 U S. 191, 203 (1982):

Trut hful advertising related to |awful activities is entitled to
the protections of the First Anmendment. But when the particul ar
content or nmethod of the advertising suggests that it is

i nherently m sl eading or when experience has proved that in fact
such advertising is subject to abuse, the States mmy inpose
appropriate restrictions. M sleading advertising nay be
prohibited entirely. But the States may not place an absol ute
prohi bition on certain types of potentially m sleading
information . . . if the information also nmay be presented in a
way that is not deceptive.

180 pdenfield, 507 U.S. at 768 (Quoting Virginia State Board of Pharmacy
v. Virginia Citizens Consuner Council, Inc., 425 U S. 748, 771-72
(1976)).
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bel i eved that there was an “equality of status in the field
of ideas.”®* |magine, for exanple, the noderator at a
Mei kl ej ohni an town neeting ruling a speaker out of order
because his ideas were “m sl eading.” Meiklejohn would have
been appal | ed:

When nmen govern thenselves, it is they—and no one

el se—who nmust pass judgnent upon unw sdom and

unfai rness and danger. And that means that unw se

i deas nust have a hearing as well as w se ones, unfair

as well as fair, dangerous as well as safe, un-

American as well as Anerican. Just so far as, at any

point, the citizens who are to decide an issue are

deni ed acquaintance with information or opinion or

doubt or disbelief or criticismwhich is relevant to

that issue, just so far the result nust be ill-

considered, ill-balanced planning for the general

good. 62

The threshold requirenent that commercial speech not
be m sleading is especially striking because the Court’s
justification for it is so very weak. The Court has sought
to explain the requirenent on the grounds that “the truth
of commercial speech . . . may be nore easily verifiable by
its dissem nator than, |let us say, news reporting or
political comentary, in that ordinarily the advertiser

seeks to dissem nate information about a specific product

or service that he hinself knows nore about than anyone

161 Mei kl ej ohn, supra note 51, at 27

162 I d
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el se.” But this explanation, |ike the hypothetical
“durability” which the Court has attributed to comercia
speech, has received scathing and persuasive criticism

Putting aside outright false comrunications, the
difficulties of identifying m sleading statenents seem as
form dable in the area of comrercial speech as in the arena
of public discourse.® |ndeed, the Court has itself
acknow edged as nuch:

A brief survey of the body of case |law that has

devel oped as a result of the Federal Trade

Commi ssion’s efforts to carry out its nmandate under 85

of the Federal Trade Comm ssion Act to elimnate

“unfair or deceptive acts or practices in

commerce,” 15 U S.C. 845(a)(1l), reveal s that

di sti ngui shing deceptive from nondeceptive adverti sing

in virtually any field of commerce may require

resol ution of exceedingly conplex and technical

factual issues and the consideration of nice questions

of semantics. %

Especially in an age of “product-imge and produce-

personal ity advertising,”* the notion that comerci al

183 virginia Pharmacy, 425 U.S. at 771 n.24. See Coors Brewing Co., 514
U S. at 495 n.4 (Stevens, J., concurring):

Most of the tinme, if a seller is representing a fact or making a
predi ction about his product, the seller will know whether his
statements are false or nmisleading and he will be able to correct
them On the other hand, the purveyor of political speech is nore
often . . . an observer who is in a poor position to verify its
truth.

164 See, e.g., Farber, supra note 20, at 385-86
185 zauderer, 471 U.S. at 645

166 Ronald K. L. Collins & David M Skover, Commerce & Conmmuni cation, 71
Tex. L. Rev. 697, 702 (1993).
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speech is any nore verifiable than public discourse has a
rat her quaint air about it, as though nostalgic for an era
before “advertising entered the twentieth century.”?
Stripped of this unconvincing justification, the
wi t hhol di ng of First Amendnent protection from m sl eading
commerci al speech appears puzzling, because it seens
inconsistent with the very theory articulated by the Court
to justify constitutionally protecting commercial speech.
The Court has, however, used the Central Hudson
“m sl eadi ng” requirement in two distinct ways, and at | east
one of these can be rendered conpatible with the
Mei kIl ej ohni an foundati ons of commrercial speech doctrine.
Mei kl ej ohn i magi ned the town neeting as an assenbly
“of free and equal nen.” [|nmplicit within the public
communi cative sphere, which defines the [imts of
comrerci al speech, are sinmlar presuppositions.® There are
many soci al settings, however, where persons are neither
equal nor free, but unequal and dependent. A paradigmatic
exanpl e m ght be the reliance of a patient upon the advice

of his doctor. The Court has sonetines used the

187 Kozi nski and Banner, supra note 3, at 635. How, for exanple, m ght
the misleading quality of the claimthat “Burger King' s hanburgers
taste better than MDonal ds’ because they are charbroil ed” be

eval uated? 1d.

168 Mei kl ej ohn, supra note 51, at 25.

169 See text at notes 90-96 supra.
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“m sl eading” requirenment to identify such circunstances and
to deprive them of the constitutional protection of
commer ci al speech doctrine on the grounds that they “pose
dangers that the State has a right to prevent,” |ike
“uni nf ormed acqui escence. ” 17

Used in this way, the “m sl eading” requirenment refers
not to the content of speech, but to the structural
rel ati onshi p between a speaker and her audi ence. Thus the
Court has used the requirenent to distinguish between “in-
person solicitation” and “print advertising,” holding that
the latter “poses nuch less risk of overreaching or undue
i nfl uence” because “nore conducive to reflection and the
exerci se of choice on the part of the consuner.”? In this
context, the m sleading requirenment articulates the
prerequisites for the public communicative sphere that
underwrites the very constitutional category of conmerci al
speech. It is therefore appropriate to use the requirenent
as a threshold precondition for First Amendnent protection

under the Central Hudson test.

170 ohralik, 436 U.S., at 449, 465; Edenfield, 507 U.S. at 774-75; text
at notes 102-106 supra.

1 zauderer, 471 U.S. at 642. See Shapero, 486 U.S. at 475: “In
assessing the potential for overreaching and undue influence, the nopde
of conmuni cation nmakes all the difference.”
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But the Court has sonetinmes depl oyed the m sl eadi ng
requirenment in a second and al together different manner.
The Court has interpreted the requirement to refer to the
content of commercial speech that is unanmbi guously
di ssem nated within the public communicative sphere, as for
exanpl e within newspaper advertisenments. Used in this
way, the m sleading requirenent does not refer to the
structural relationship between a speaker and her audi ence,
but to the nmeaning of a speaker’s words.'® The requirenent
strips of First Amendnent protection speech that, while not
outright false, carries the potential to deceive its
audi ence. ™ This usage of the m sleading requirenent is

controversial,' but neverthel ess enornously significant,

172 gee, e.g., Zauderer, 471 U.S. at 652-53.

178 Hence the Court stated in In Re R MJ. that the First Amendnent woul d
not protect commercial speech when its “particular content or method

. . suggests that it is inherently msleading.” 455 U.S. 191, 203

(1982) (enphasi s added).

174 1't shoul d be said about this usage of the nisleading requirement
that, although the Court has been careful not to inpugn adm nistrative
authority to review comrerci al speech for deceptive meani ngs, Zauderer,
471 U. S. at 645, it has itself been quite chary of using the Central
Hudson m sl eadi ng requirenent to deprive comrercial speech of
constitutional protection on the grounds of its content. Early in the
career of the doctrine, the Court found the use of a trade name that
had “no intrinsic nmeaning” to be deceptive, Friedman, 440 U.S. at 12-
13, and it later authorized conpelled disclosures in order avoid “the
possibility of deception.” Zauderer, 471 U.S. at 652. But for the nost
part the Court has been unsynpathetic to clainms that conmercial speech
is msleading, rejecting “"nmere speculation or conjecture and
insisting that “the State “nust denobnstrate that the harnms it recites
are real.’” Ibanez, 512 U.S., at 143 (quoting Edenfield v. Fane, 507

U S 761, 770-71 (1993)).

S I'n Peel v. Attorney Disciplinary Commin of Illinois, 496 U S. 91
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for it authorizes a “vast regulatory apparatus in both the
federal government and the states . . . to control
potentially m sl eading or deceptive speech.”1®

It is all the nore inportant, therefore, fully to
grasp the deep inconpatibility between this interpretation
of the m sl eading requirenent and the Meikl ej ohni an
justifications for First Anendnent protection of commerci al
speech. “Just so far as . . . the citizens who are to
deci de an issue are deni ed acquai ntance with infornmation or
opi nion or doubt or disbelief or criticismwhich is
relevant to that issue,” Meiklejohn wites, “just so far
the result nmust be ill-considered, ill-balanced planning
for the general good. It is that mutilation of the thinking

process of the community against which the First Amendment

(1990), the Court fractured over the issue of deceptive adverti sing,
with the decisive votes of Marshall and Brennan standing for the
concl usi on t hat

States may prohibit actually or inherently m sleading speech
entirely. . . . The Court has upheld such a ban only when the
particul ar nmethod by which the information is inparted to
consuners is inherently conducive to deception and coercion

Id. at 111-12 (Marshall, J., concurring). Citing Ohralik, Justices

Mar shal | and Brennan would seemto advocate restricting the

“m sl eadi ng” requirenment to circunstances where the relationship

bet ween a speaker and her audi ence does not neet the prerequisites of a
public comruni cative sphere. They seemto argue that within the public
comrmuni cative sphere the state can not ban comerci al speech outright,
but only craft regul ations designed “to ensure that the information is
presented in a nonm sl eading manner.” 1d. at 111

176 sul l'ivan, supra note 3, at 153
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to the Constitution is directed.”'” \Wen the Central Hudson
m sl eadi ng requirenent is used to censor the content of
speech, it invites the state to nmutilate the thinking
process of the community by censoring conmuni cati on which
the state believes m ght potentially be deceptive.

To anal yze this issue, we nust nore precisely specify
what it neans to | abel speech as “msleading.” |If a health
reformer were to publish an essay concluding that “eggs are
heal t hy, "*® the assertion would w thout doubt be viewed as
part of public discourse and protected as an hypot hesis, an
i dea that cannot be sanctioned by the state as “fal se.”
But if a commercial group, the National Comm ssion on Egg
Nutrition, were to assert precisely the sanme proposition,
the statenent m ght very well be branded as “m sl eadi ng”
and hence stripped of First Anendnment protection under
Central Hudson. |t would be feared that consuners m ght
interpret the statenment as a sinple and inaccurate factua
claim

In the case of the health reformer, the focus of

analysis is on the speaker. The distinction between

77 Mei kl ej ohn, supra note 51, at 27

178 This hypothetical is based upon National Conmission on Egg Nutrition
v. FTC, 570 F.2d 157 (7" Gir. 1977), cert. denied, 439 U S. 821 (1978),
and the discussion of the case in Kozinski and Banner, supra note 3, at
642-43.
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“ideas” and “factual statements” is interpreted so as to
maxi m ze the speaker’s freedom of participation within
public discourse.™ |In the case of the National Comm ssion
on Egg Nutrition, by contrast, the focus of analysis is on
t he audi ence. The Conmm ssion’s speech is entirely
circunscri bed by the danger that its audi ence m ght
possibly msinterpret its words. These discrepant foci of
anal ysis are roughly what one woul d expect fromthe
di stinct orientations of the participatory and
Mei kl ej ohni an nodel s of sel f-governance.

The Mei kl ej ohni an nodel, however, requires us to
i magi ne the audi ence for protected speech as anal ogous to
citizens at a town neeting. Meiklejohn would have us
saf equard the flow of information to the “free and equal”
persons “who nmust pass judgnment upon unw sdom and
unf ai rness and danger.”® But when used to regul ate the
content of expression, the “m sl eading” requirenment does
not i magi ne the audi ence of comrerci al speech as
i ndependent and sel f-governing in these ways. Instead, as
Kat hl een Sul |l ivan has perceptively noted, “the consuner is

not expected to have the conpetence or access to

1% See, e.g., Time, Inc. v. Pape, 401 U.S. 279 (1971) (distinguishing
between interpretations and factual assertions).

180 Mei kl ej ohn, supra note 51, at 25, 27.
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i nformati on needed to question the advertiser’s claim and
the correction is not to be left to conpetitors and nere
gover nnent counterspeech.”® The Court has frankly
acknow edged that the “m sl eading” requirenment is prem sed
on the notion that “the public | acks sophistication.”?®
This is why the Central Hudson “m sl eadi ng”
requi renment, when used to prohibit commercial speech based
upon the content of that speech, is inconpatible with the
Mei kl ej ohni an prem ses that justify protecting commerci al
speech. ' | nconpatibility exists to the extent that the
Court interprets the category of “m sleading” speech nore
expansi vely than the category of false factual statenents,
whi ch can be regul ated consistently with a Meikl ej ohni an
nodel . And this discrepancy can be precisely neasured by
the Court’s willingness to attribute to consuners an

i nadequate ability to interpret and eval uate anbi guous

18l sul livan, supra note 3. See US Articles of Drugs, etc., 263 F. Supp
212, 215 (N.D. Neb. 1967).

%2 Inre RMJ., 455 U S. 191, 200 (1982) (quoting Bates v. State Bar of
Arizona, 433 U.S. 350, 383 (1977)). But see Peel, 496 U.S. at 105
(Opinion of Stevens, J.): “We reject the paternalistic assunption that
the recipients of petitioner’s letterhead are no nore discrimnating
than the audience for children’s television.”

183 Notice that this tension does not extend to the Court’s rule that
comrerci al speech which is only “potentially m sleading” may not be
banned, but that the state may require it to be suppl enented by
conpel | ed disclosures so as to offer nore conplete and accurate and
information. See In Re RMJ., 455 U S. 191, 203 (1982).

Suppl enent ati on of speech is consistent with a Mikl ej ohni an nodel
because it increases the information available to denocratic

deci si onmakers.
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information. Such attribution suggests that the Court has
not been able entirely to transcend ol der i mages of
consuners as vulnerable and reliant, images that underl ay
the Court’s earlier refusal to extend any First Amendnent
protection to comercial speech.

For this reason, Central Hudson' s use of the
“m sl eadi ng” requirenment as a threshold precondition for
First Amendnent protection can not, w thout internal
contradi ction, be prem sed upon the content of speech. The
contradi ction can be resolved only by redefining the
“m sl eadi ng” requirement to focus on the specific
conditions that m ght be understood to render consuners
dependent and vul nerable. The Court m ght concl ude, for
exanpl e, that state protections are necessary where the
eval uati on of commrercial information requires unusual
expertise'®™ or where there are reasons to doubt the autonony

of consuners.® Such an approach would shift judicial

184 Justice Rehnquist saw this very clearly when, objecting to the very
creation of comrercial speech doctrine, he argued that consuners,

unli ke citizens, cannot be trusted to know their own interests.
Central Hudson, 447 U.S. 593 n.5 (Rehnquist, J., dissenting).

18 See, e.g., Inre RMJ., 455 U.S. 191, 200 (1982). | owe to Eugene
Vol okh the suggestion that the Court night even regard consuners as
vul nerabl e when an adequat e understandi ng of comercial speech woul d
require nore time and resources than the average consunmer coul d
reasonably be asked to invest.

186 gSee, e.g., Sylvia A Law, Addiction, Autonomy, and Advertising, 77
lowa L. Rev. 909 (1992).
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attention away fromthe content of particular

comruni cations and instead direct judicial scrutiny to the
structural preconditions of consunmer rationality and

i ndependence.

Thi s approach would essentially align the Central
Hudson “m sl eading” requirenment with the first
interpretation we have discussed. It would use the
requirenment to determ ne the boundaries of a public
conmuni cative sphere. It would not define these boundaries
exclusively in ternms of “the particular nethod by which

information is inparted to consuners, ” ¥ put woul d
instead invite the Court to offer a nore discrimnating and
nuanced account of the circunstances under which consuners
are constitutionally to be regarded as “free and equal”
citizens. The inplication of such an approach, however, is
that it would be unconstitutional for the state to suppress
the content of commercial speech as “m sleading” in
structural conditions where consuners are deened to be

i ndependent and conpetent. 1%

187 pee1, 496 U.S., at 112 (Marshall, J., concurring).

18 cutright fraud woul d remain subject to legal control, because falsity
remai ns an elenent of the tort. See Soules v. Ceneral Mtors Corp
79 111.2d 282, 286 (111. Sup. Ct. 1980).
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2. First Amendment Protections

Once the threshold conditions of the Central Hudson
test are satisfied, its remaining three prongs articul ate
the First Amendnent safeguards to which comercial speech
is entitled. These safeguards are astonishingly abstract.
To survive First Amendnent review, the state need only
craft regulations that directly advance a substanti al
interest in a manner that is not too overinclusive; i.e.,
in a manner “whose scope is in proportion to the interest
served.’ "1

The bl and, generic quality of these requirenents are
unconnected to any particular First Amendnent theory, which
is no doubt why they have proved susceptible to such w de
swi ngs of application. In 1986 Justice Rehnqui st was abl e
to convince the Court to apply the test in so deferential a
manner as to virtually strip comrercial speech of al

constitutional protection.? But recently the Central

189 pox, 492 U.S. at 480.

190 posadas de Puerto Rico Assoc. v. Tourism Co., 478 U.S. 328 (1986).
Rehnqui st had previously and conspi cuously taken the position that
commerci al speech doctrine was a m stake, and that conmercial speech
shoul d not receive any constitutional protection. Virginia Pharmacy,
425 U.S. at 781-90 (Rehnquist, J., dissenting); Bates, 433 U.S., at 404
(Rehnqui st, J., dissenting); Central Hudson, 447 U.S., at 588-99
(Rehnqui st, J., dissenting). In Posadas he crafted an opinion that in
effect achieved this sane result. He argued that "“it is precisely
because the governnment could have enacted a whol esal e prohibition of
the underlying conduct that it is perm ssible for the governnent to
take the less intrusive step of allow ng the conduct, but reducing the
demand t hrough restrictions on advertising.” 478 U. S. at 346. By
concl udi ng that the power to regul ate conduct necessarily inplied the
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Hudson test has been applied with a severity that borders
on strict scrutiny.® These extraordinary oscillations
exenplify the essential difficulty of contenporary
commerci al speech doctrine, which is that its nmajor
doctrinal test remains untethered to any particular First
Amendnent theory.

Doctrine fulfills its function when it accurately
acconpli shes the purposes of the law. |[If | amcorrect that
t he purpose of protecting comrercial speech is to realize
the constitutional values articulated in a Meiklejohnian
vi sion of denocratic self-governnent, then comrerci al
speech doctrine ought to articulate and apply those val ues.
Al t hough the specific doctrinal rules applied to commerci al
speech regardi ng conpell ed discl osure, overbreadth, and
prior restraints, do roughly express the inplications of a
Mei kl ej ohni an vi sion, the Central Hudson test does not. As
a consequence inportant aspects of the doctrine have been
left to twist slowy in the w nd.

The rel ationship of First Amendnent doctrine to

constitutional objectives ought to be assessed in two

power to regul ate comercial speech advertising the conduct, Rehnqui st
effectively reduced First Amendnent protections of commercial speech to
t he due process safeguards for the conduct the commercial speech sought
to advertise. It is remarkable that after a decade of commercial speech
deci si ons Rehnqui st was able to assenble a court for this approach

Pl 44 Liquormart, 517 U.S. 484 (1996). See Sullivan, supra note 3, at
141- 45.
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di stinct dinmensions. The first is that of governnment
pur pose. A useful doctrine ought to distinguish governnent
interests that are conpatible with rel evant constitutiona
values fromthose that are not. The second is that of
i npact. A useful doctrine ought to distinguish effects on
speech that are conpatible with relevant constitutional
val ues fromthose that are not.
a. The Central Hudson Test and the Purpose
of Government Regulations

The Central Hudson test sinply asks whether governnent
interests in regulating comercial speech are
“substantial.” We can read this as a rough way of saying
that the “informational function” of comrercial speech
ought to be conpronmised only if there is a pretty good
reason to do so. This is may be an acceptable starting
poi nt for analysis, but doctrine ought to do nore. It
ought to ask whether governnent purposes are consistent or
inconsistent with pertinent constitutional values. The
Central Hudson test pointedly avoids this inquiry.

A careful elaboration of a Meikl ejohnian perspective,
however, would rule out certain governnment purposes as
prima facie inappropriate. |t should be regarded as

i nproper for the governnent to regulate comrercial speech
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in order to affect governnental decisionnmaking. A

prohi bition on advertisenents of Nazi nenorabilia, for
exanpl e, should be prinma facie unacceptable if enacted for
t he purpose of preventing persons fromvoting in ways

i nfl uenced by Nazi ideas.®® For simlar reasons, it should
be regarded as presunptively inproper for the governnent to
regul ate comrercial speech in order to influence the
formati on of public opinion with regard to particular
conceptions of national identity.? A prohibition on
advertisements of attractive cars, for exanple, should be
unacceptable if enacted for the purpose of manipul ating
public opinion in favor of nmass transportation.

Typically, however, the governnment does not prohibit
advertising in order to influence political decisionnmaking
or public opinion, but instead to regul ate consuner
behavior. A governnment will ban “for sale” signs to
di scourage hone sales so as to preserve racially integrated

nei ghbor hoods under threat of bl ockbusting;®® or it will bar

192 I'n the end, of course, we might pernmt the governnent to advance
i nappropriate purposes, if the stakes in doing so were sufficiently
high. It is not the function of doctrine to place the state in a
suicidal straitjacket, but instead to identify the particular

ci rcumstances in which the state nust neet very high threshol ds of
justification, akin to strict scrutiny, before it can act.

193 For a fuller devel opnent of this point, see Post, Meiklejohn’s
Mistake, supra note 25, at 1116-17.

9 Linmark Associates, Inc. v. WIllingboro, 431 U S. 85 (1977).
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energy advertisenents in order to pronote conservation; or
it wll proscribe casino or |iquor advertisenments in order
to aneliorate the evils of ganbling or drinking. In
recent years, these fornms of regulation have becone deeply
controversial, so nuch so that they threaten to unravel the
Central Hudson test itself.

Justice Blackmun in fact dissented from Central Hudson
because he believed that it should be presunptively
i nproper for the state to attenmpt to nodify behavi or by
suppressing truthful comercial information. He argued
that “a strict standard of review' should apply “to
suppression of commercial information, where the purpose of
the restraint is to influence behavior by depriving
citizens of information.” Subsequently Justice Thonas has
written forcefully that the Central Hudson test ought not
to be applied to situations “where the asserted interest is
one that is to be achieved through keepi ng woul d- be

reci pients of the speech in the dark.”'® And Justice

195 central Hudson, 447 U.S. at 568.

1% gSee, e.g., Posadas de Puerto Rico Associates v. Tourism Co., 478 U.S
328 (1986); 44 Liquormart, Inc. v. Rhode Island, 517 U. S. 484 (1996).

197 central Hudson, 447 U.S. at 577 (Blackmun, J., concurring).
198 44 Liquormart, 517 U.S. at 523 (Thomas, J., concurring). |In Greater

New Orleans Broadcasting Ass’n, Justice Thomas concurred specially to
reiterate his view
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St evens has al so argued strongly agai nst the Central Hudson
test, because “The First Amendnment directs us to be
especially skeptical of regulations that seek to keep
people in the dark for what the governnent perceives to be
t heir own good.”1*®

There are (at |least) three distinct reasons for this
growi ng opposition to state suppression of truthful
advertising in order to nodify behavior. These are (1)
anbi guity concerning the purpose of comercial speech
doctrine; (2) the conflation of commercial speech and
public discourse; and (3) hostility to paternalism Each
of these reasons contributes to the centrifugal pressure
currently tearing at the very fabric of comrercial speech

doctri ne.

that “[1]n cases such as this, in which the governnment’s asserted
interest is to keep |legal users of a product or service ignorant
in order to manipulate their choices in the marketplace,” the
Central Hudson test should not be applied because “such an
“interest’ is per se illegitimate and can no nore justify
regul ati on of “conmercial speech’ than it can justify regulation
of “nonconmercial’ speech.”

119 S.C¢t., at 1936 (quoting 44 Liquormart, Inc. v. Rhode Island, 517

U S. 484, 518 (1996) (Thomas, J. concurring)). Justice Thonas,
however, has joined the Court is suppressing comrercial speech for
reasons ot her than keeping consunmers “in the dark.” See, e.g., Florida
Bar v. Went For It., Inc., 515 U. S. 618 (1995).

199 44 Liquormart, 517 U.S. at 503 (Opinion of Stevens, J.). Stevens
opi nion was joined by Justices Kennedy and G nsburg.
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(1) Ambiguity about the Purpose of
Commercial Speech Doctrine

Opposition to the suppression of truthful advertising
to nmodi fy consuner behavi or may express judicial
uncertainty about the constitutional purpose of conmerci al
speech doctrine. |If that purpose were to protect market
efficiency, governnent efforts to shape consuner
preferences by suppressing accurate information about [ egal
goods and services would be presunptively inmproper. Such
efforts would violate an i ndependent First Anmendnent i deal
of consuner autonony, conceptualized as the right of each
consunmer to receive pertinent and truthful information
about market choices. One hypothesis, therefore, is that
current dissatisfaction with Central Hudson reflects a
resurgent commtnent to Blackmun's original claimthat
commerci al speech doctrine serves the constitutional
pur pose of ensuring “the proper allocation of resources in
a free enterprise system”

This account is nost plausible with regard to Justice
Thomas, because he has expressed particul ar approval of
Bl ackmun’ s cl ai n?® while at the same tinme joining
controversi al opinions approving the suppression of

commerci al speech to serve governnment goals ostensibly

200 coors Brewing Co.., 514 U. S. at 481-82.
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consistent with market efficiency, |ike maintaining the
reputation of the bar.? Justice Stevens’ background and
expertise in antitrust has al so seened to endow himw th an
i ntense appreciation of the centrality and significance of
mar ket institutions. 22

Nevert hel ess, the Court has never squarely and
unanbi guously enbraced the free market and consuner
aut onony as i ndependent First Amendnent ideals. |f recent
controversy over the Central Hudson test signifies that the
Court is now ready to reshape First Amendnent doctrine to
reflect a constitutional comnmtnment to market efficiency
and consunmer sovereignty, it would be best to have a full
and candi d assessnment of that anbition.?® As | have already
suggested, | nyself believe that the First Anendnent should

no nore be interpreted to incorporate MIton Friedman than

201 Florida Bar v. Went For It, Inc., 525 U.S. 618 (1995).

202 gee, e.g., Daniel Farber, “The Scholarly Attorney as Lawyerly Judge
Stevens on Statutes,” 1992/1993 Ann. Surv. Am L. XXXV, XXXVi-XXXVii.

203 For a good discussion tending toward this |ine, see Hal berstam supra
note 6. Hal berstam views comrerci al speech doctrine as protecting the
social nornms inplicit in comrercial transactions. He seens to assune,
therefore, that the First Anmendnent incorporates and enforces the norns

of any “bounded speech practice.” Id. at 832-33. Wiile | completely
agree that these norns affect the constitutional values that First
Amendment jurisprudence is willing to |ocate in particular speech

practices, and therefore that these norns are highly material to

| ocating the boundaries of public discourse, it is not clear to ne that
the First Amendnent necessarily accepts these norns as thensel ves
meriting constitutional protection. That case has yet to be nade.
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t he Fourteenth Amendnent should be read to incorporate
Her bert Spencer.
(2) The Conflation of Commercial
Speech and Public Discourse

A second source of contenporary opposition to the
suppression of truthful advertising to nodify consuner
behavior is the conflation of conmercial speech with public
di scourse. Wthin public discourse it is presunptively
i nproper to prohibit speech because it m ght be persuasive.
In its early decisions the Court was prone sinply to apply
to comercial speech First Amendnment principles devel oped
for the protection of public discourse.?* Prohibitions of
truthful advertisenents m ght thus seem especially suspect
because designed precisely to counteract the persuasive
power of speech. 2%

Justice Stevens has cone close to explicitly defending
this perspective. Because of his growng dismay at “the
artificiality of the rigid comercial/noncomrerci al
di stinction,”2% Stevens has sought to restructure

commerci al speech doctrine to focus on the particul ar

204 See, e.g., Linmark Associates, Inc. v. WIlingboro, 431 U.S. 85
(1977).

205 gee id. at 94, 96-97. This theme is explicit in Stevens’ early
opi nions. See, e.g., Central Hudson, 447 U.S. at 581-82 (Stevens, J.,
concurring).

206 coors Brewing Co., 514 U.S. at 494 (Stevens, J. concurring).
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government interests that justify differential treatnent of
commerci al speech. He has argued that “It is the State’'s
interest in protecting consuners from comrercial harns’
that provides "the typical reason why comrercial speech can
be subject to greater governnental regulation than
noncommer ci al speech.’ 727

St evens has accordingly advanced a theory in which
commerci al speech receives the same high degree of
protection as public discourse, subject only to the state’s
specific interests in averting “comercial harns” that
m ght justify nore intrusive regulation of comerci al
speech:

When a State regulates commercial nessages to
protect consunmers from m sl eadi ng, deceptive, or
aggressi ve sales practices, or requires the disclosure
of beneficial consunmer information, the purpose of its
regul ation is consistent with the reasons for
according constitutional protection to commerci al
speech and therefore justifies |less than strict
review. However, when a State entirely prohibits the
di ssem nation of truthful, nonm sl eadi ng commerci al
nmessages for reasons unrelated to the preservation of
a fair bargaining process, there is far less reason to

depart fromthe rigorous review that the First
Amendnent general ly demands. 208

207 44 Liquormart, 517 U.S. at 502 (opinion of Stevens, J.) (quoting
Cincinnati V. Discovery Network, Inc., 507 U S. 410, 426 (1993)). For
a good exanpl e of academ c perturbation at this position, see Van

Al styne, supra note 9, at 1638-48.

208 44 Liquormart, 517 at 501 (Opinion of Stevens, J.). “There is
no question,” Stevens wites, that a ban on |liquor advertising in order
to reduce the consunption of alcohol “serves an end unrelated to
consuner protection. Accordingly, we nmust review the price advertising
ban with “special care,’ Central Hudson, 447 U.S. at 566, n. 9, mndfu
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Thi s passage fundanentally chall enges the entire
conceptual structure of Central Hudson, whi ch conceives
commerci al speech as a discrete category of conmunication
that can be regulated for a wide variety of reasons.
Stevens, by contrast, denies that there is a categorical
di stinction between conmercial speech and public discourse.
He therefore clains that the First Amendnent should apply
to comrerci al speech the protections applicable to public
di scourse, unless the governnment can adduce interests
specifically applicable to commercial speech, |ike “the
preservation of a fair bargaining process,” which justify
di m ni shing these protections. [|f Stevens’ prem ses are
accepted, prohibiting advertisenents to nodify consuner
behavi or would violate the First Amendnment, because such
prohi bitions would not seek to redress specifically
“commercial harms” and because such prohibitions would be
per se unconstitutional if applied to public discourse.

There is good reason, however, to reject Stevens’
prem ses. Stevens accepts as a baseline for constitutiona
protection for speech a certain kind of “rigorous review
that the First Amendnent generally demands,” and he

bel i eves variations fromthis baseline should occur only as

that speech prohibitions of this type rarely survive constitutiona
review” 1d. at 504.
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requi red by the pressing necessities of distinct governnent
interests. But Stevens never inquires how this baseline of
“rigorous review' has itself been determned. |[If that
baseline was actually devel oped to protect a specific
constitutional communicative function, rather than “speech
as such,” it would be inappropriate to apply it to
expressi on not serving that function. Stevens never asks
this question, however, because he inplicitly assunmes that
all speech serves the sanme constitutional function and
hence that all speech should be subject to the sanme

ri gorous “baseline” of protection.

But this assunption is manifestly fal se, as we have
al ready seen in our conparison of the Ohralik and Primus
deci sions. ? Although the state’s interests in protecting
clients fromthe potential harms of in-person |egal
solicitation were identical in each case, the Court
neverthel ess enployed radically different constitutional
st andar ds, dependi ng upon whether it understood public
di scourse or comercial speech to be at stake. The stark
di screpancy of constitutional nethod can be expl ai ned only
by the distinct constitutional values of public discourse

and commerci al speech.

29 For a discussion, see text at notes 127-131.
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There are many ot her exanples of this sane phenonenon.
The governnment has specific interests in managing its
enpl oyees, including the speech of its enployees. These
interests do not alter if enpl oyee speech happens to be
about “a matter of public concern,” yet constitutional
protections for enployee speech do change, because speech
about matters of public concern enbodies a distinct and
greater constitutional value.?? For anal ogous reasons,
constitutional protections for defamation wll vary
dependi ng upon whet her or not defamation is about a matter
of public concern, although governnment interests in
protecting reputation renain constant. 2!

Even Justice Stevens has recognized that different
constitutional values are inmmnent in different kinds of
speech. In his recent opinion in Glickman v. Wileman
Brothers & Elliott, Inc., for exanple, Stevens wites that
conpel ling persons to engage in “political” or
“ideol ogical” speech inperils entirely different
constitutional concerns than conpelling persons to engage

in mere comercial speech. The former threatens

210 see Connick v. Myers, 461 U.S. 138, 145-54 (1983).

211 Conpare Gertz v. Robert Welch, Inc., 418 U S. 323 (1974) with Dun &
Bradstreet Inc. v. Geennpbss Builders, Inc., 472 U S. 749 (1985).
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fundanental First Amendnment interests of individual
aut ononmy not present in the latter. 22

It is evident, then, that constitutional protections
depend not only upon the nature of governnent interests,
but al so upon the constitutional significance of the speech
that is regulated. The distinction between commerci al
speech and public discourse is nmeant to mark precisely such
a difference in the constitutional value of comunication.
The distinction is no doubt difficult and at points
obscure, but its central thrust is to separate speech that
is constitutionally valued because it is itself a way of
participating in the processes of denocratic self-
governance, from speech that is constitutionally val ued
nmerely because within a public conmmunicative sphere it
provides information relevant for denocratic self-
gover nment .

This difference of constitutional value makes it
dangerous to anal yze issues of comrercial speech by
uncritically relying upon First Amendnent intuitions

devel oped in the arena of public discourse.?® The reason

212 G1ickman, 521 U.S. at 469-72.

213 1 have argued el sewhere, for exanple, that the distinction between
content neutral and content based regulations is best interpreted as
expressi ng understandi ngs of specific governnment purposes deened

i mperm ssible within public discourse. Post, Recuperating, supra note
36, at 1277-79. It is therefore of no small significance that the
distinction has virtually no application within the domain of
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why the First Amendment prohibits the state from
suppressing public discourse on the grounds of its

per suasi veness is that participation within denocratic
sel f-governance i s understood to enconpass a variety of
soci al relationships, ranging fromdial ogue to associ ation
to persuasion. Wthin public discourse, speakers seek to
persuade others to their point of viewand in this way to
make the state responsive to their perspective; for the
state deliberately to disrupt this communicative
relationship is to negate the very constitutional raison
d étre of public discourse.

This anal ysis, however, is not applicable to
commerci al speech, which is protected to ensure “the free
flow of information and ideas.”?* Thus when the Court
hol ds that governnent can conpel comercial speech, it
presunes that the state can dimnish a speaker’s
persuasiveness in order to facilitate the dissem nation of
accurate information. The doctrine is explicable because
the only social relationships that matter froma
Mei kl ej ohni an perspective are those connected to the uptake

and use of information by citizens in denpcratic

commerci al speech, where nobst regulation is content-based. See, e.g.
Bolger, 463 U.S. at 65.

214 Discovery Network, 507 U.S. at 426.
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deci si onnmaki ng. The interests of speakers in persuadi ng
others to action are not of particular constitutional
moment . 2%

This inplies that in analyzing statutes suppressing
accurate commerci al advertising, governnment purposes should
be assessed on their own nerits. Governnent interests in
pronoting racial integration or reducing the soci al
probl ens associated with |iquor have their own wei ght and
validity. They should not be automatically and reflexively
di sm ssed because of a speaker’s interests in being

per suasi ve.

(3) Opposition to Paternalism
State efforts to advance legitimte interests through
t he suppression of accurate information, however, have

aroused the suspicion of an increasing nunber of Justices.

25 thus often regul ate communi cati on outside of public discourse for
fear that it mght be persuasive. W restrict the speech of
physi ci ans, for exanple, for fear that they mi ght cause their patients
to undergo nedical treatnments inconsistent with generally accepted

nmedi cal practice. See Mlien v. Kaiser Foundation Hospitals, 27 Cal

3d 916 (1980). We restrict the speech of persons who woul d persuade
others to break their contracts, for fear that their speech m ght
underm ne inportant social policies pronoting the stability and
reliability of contractual undertakings. See, e.g., Quelimane Co., Inc.
v. Stewart Title Guaranty Co., 19 Cal. 4th 26, 55 (1998). W restrict
the speech of soldiers who woul d contest the orders of their superiors,
for fear that their speech m ght persuade to nmutiny. See, e.g., Geer
v. Spock, 424 U.S. 828, 840 (1976); Parker v. Levy, 417 U. S. 733, 759
(1974). These exanpl es suggest that constitutional protection for the
“persuasi ve” power of speech does not automatically apply outside the
boundari es of public discourse, and that such protection depends very
much upon specific social contexts. See Cass R Sunstein, Denocracy
and the Problem of Free Speech 176 (1995).
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| nsofar as this suspicion focuses on the constitutionality
of governnment purposes, and insofar as it can be
di stinguished froma First Anendment conmm tnent to market
efficiency or froma conflation of public discourse with
commerci al speech, this suspicion seens to derive froma
hostility to “paternalisni that has been nost explicitly
articulated by Justice Stevens:

Any “interest” in restricting the flow of accurate

i nformati on because of the perceived danger of that

knowl edge is anathema to the First Amendnent; nore

speech and a better infornmed citizenry are anong the

central goals of the Free Speech Cl ause. Accordingly,

the Constitution is nost skeptical of supposed state

interests that seek to keep people in the dark for

what the governnent believes to be their own good.

One of the vagaries of the “commercial speech”

doctrine in its current formis that the Court

sonmeti mes takes such paternalistic notives seriously. 26
This is a powerful passage, whose perspective seenms to be
gaining ground within the Court. To appreciate its reach
and force, we nust distinguish between governnent efforts
to alter public opinion by neans of suppressing advertising
and governnment efforts to nodify behavi or by nmeans of
suppressing the informati on contained in comercial speech.
The paradi gmatic instances of this distinction are plain

enough. We mght contrast, for exanple, a statute designed

to inhibit public approbation of violence that prohibits

216 coors Brewing Co., 514 U.S. at 497 (Stevens, J., concurring).
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positive depictions of brutality in advertisenments, with a
statute designed to discourage nei ghborhood gentrification
t hat suppresses price information in real-estate
advertisenments. No doubt a good many difficult and obscure
cases will lie between these paradi gmati c exanpl es.

As we have already observed, the Meiklejohnian
justifications for commercial speech doctrine would render
prim facie suspect government efforts to alter public
opi ni on by neans of suppressing advertising.?’ Stevens
condemation of paternalism however, aspires to transcend
this distinction and to condem as constitutionally
i nproper even government efforts to nodify behavior by
means of suppressing the information contained in
commerci al speech. Stevens views such efforts as attenpts
“to keep people in the dark for what the governnment
believes to be their own good,” and he charges that “such
paternalistic notives” are not be taken “seriously.”28

But the distinction we have just noted inplies that
governnment “notives” in suppressing accurate comrerci al

i nformati on need not be different fromthose that i npel

217 See text at note 193 supra

218 part |V of Stevens’ opinion in 44 Liquormart, which is joined by
Justices Kennedy and G nsburg, gestures toward Stevens’ argunents
agai nst paternalism These argunents are, however, nost fully and
forcefully developed in Stevens’ opinion for hinself alone in Coors
Brewing Co.
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nost ordinary legislation. |In the Linmark case, for
exanpl e, the governnent forbade “For Sale” signs in order
to prevent the bl ockbusting of a racially integrated
nei ghbor hood. 2* The regul ati on had nothing to do with the
“good” of individual buyers or sellers, but was instead
enacted to preserve the possibility of integrating housing.
The ordi nance was not paternalistic, at |east as Stevens
seens to be defining the term It did not regulate the
behavi or of individuals in order to protect them from
t hensel ves; it sought instead to achieve a public good.
Simlarly, when the governnment in Central Hudson
prohi bited energy advertising to pronote energy
conservation, it was not for “the good of” individual
consuners, but instead ainmed at the preservation of
val uabl e non-renewabl e resources.#° A governnment effort to
attain this very sane end by flatly prohibiting certain
energy uses could not constitutionally be dism ssed as
“paternalistic.”? |Its purposes and “notives” would no

doubt be taken quite “seriously.”

219 rinmark, 431 U.S. at 87-91.
220 central Hudson, 447 U.S. at 568.

221 stevens is of course right that the “greater” power to prohibit the
sal e of |iquor does not necessarily include the “lesser” power to ban
liquor advertisements. 44 Liquormart, 517 U.S. at 511-12 (Opinion of
Stevens, J.). The point, however, is how the state’'s interest in
preventing |iquor consunption is to be characterized in each instance.
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Thi s suggests that the charge of paternalismis
actually something of a red herring. As Daniel Hays
Lowenstein has observed, “It is sinply not the case that
t he comrercial speech doctrine has been depl oyed agai nst
paternalistic state neasures. It would be far closer to the
truth to say that restrictions on commercial speech are
usually struck down unless they are intended to serve
genui nely paternalistic purposes.”?? Certainly our analysis
of the “m sl eadi ng” requirenment would support Lowenstein’'s
conclusion, for the Court has used this requirenent to
prohi bit the circulation of information on the blatantly
paternalistic assunption that consuners are unable properly
to interpret comercial speech for thensel ves.

If there is nothing constitutionally suspicious about
governnment efforts to conserve energy or to integrate
housi ng, Stevens’ disconfort with these regul ati ons nust
ultimately stemfromthe means by which the governnent has
attenmpted to achieve these otherwi se |legitimte purposes.
In the end, Stevens’ argunent turns on a fierce opposition
to state regul ations that seek to aneliorate soci al
probl ens by curtailing information rather than by

regul ati ng behavior directly. By enploying these neans,

222 pani el Hays Lowenstein in “Too Miuch Puff”: Persuasion, Paternalism
and Commercial Speech, 56 U. Cin. L. Rev. 1205, 1238 (1988).
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St evens suggests, the state directly infringes First
Amendnent interests in “nore speech and a better inforned
citizenry.”

These are certainly inmportant interests, and they do
evoke i mages of independent citizens deciding for
t hensel ves how to use information. But these interests are
ruptured every tinme the governnent uses confidentiality as
a neans to an end. Every confidentiality requirenment
suppresses the flow of accurate information to citizens
because of fear that persons will use or respond to the
information in a manner that m ght cause harm They thus
conprom se the autonony of persons to receive and to act
upon i nformation.

For exanpl e, nost states inpose confidentiality
requi rements on grand jury proceedi ngs. These requirenents
prohibit a willing speaker from conmunicating with a
wi | ling audience. They do so in part in order to optim ze
t he performance of grand juries, because it is believed
that this functioning would be inpaired were the flow of
accurate information to citizens not restricted. Yet grand
jury confidentiality requirenents are regarded as neither

paternalistic nor as “anathema” to the First Amendnent. 2=

223 gee, e.g., Fed, R, Crim P. 6(e)(2); Douglas G| Co. v. Petro
Stops Northwest, 441 U. S. 211, 218-19 (1979) ("W consistently have
recogni zed that the proper functioning of our grand jury
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Nor is it regarded as “anat hema” when the federa
governnment seeks to avert dangers to the national security
by prohibiting the dissem nation of accurate information
that is classified or that concerns atom c weapons. ?*#
Dangers to privacy norns are averted by suppressing the
circul ation of nedical records.?*> Dangers to a well-
functioning econony are averted by prohibiting the

di scl osure of trade secrets. 2%

Each of these regul ati ons conprom ses the autonony of
persons to receive and act upon information. Each poses
serious First Amendnent issues that nust be resol ved by
wei ghi ng the rel evant state objective against the First
Amendment val ue of the prohibited speech.?” 1In none of

t hese situations woul d anal ysis be assisted by abstract

syst em depends upon the secrecy of grand jury proceedings.”).

224 See, e.g., 42 U.S.C. § 2274 (1994); United States v. The Progressive,
Inc., 467 F. Supp. 990, 994 (WD. Wsc. 1979); 18 U.S.C. § 798 (1976);
United States v. Boyce, 594 F.2d 1246 (9th Cir. 1979).

225 gee, e.g., Cal. Civ. Code § 56.10 (2000); Pettus v. Cole, 57 Cal
Rptr. 2d 46 (1996). For a recent exanple of the Court uphol di ng
restrictions on the disclosure of information in order to sustain
privacy val ues, see Reno v. Condon, 120 S.Ct. 666 (2000).

226 See., e.g., Cal. Civ. Code § 3426 (1997); E. |. duPont deNenours &
Co. v. Christopher, 431 F.2d 1012 (5th Cir. 1970), cert. denied 400
U.S. 1024 (1971); Bridge Publications, Inc. v. Vien, 827 F. Supp. 629,
632-33 (S.D. Calif. 1993).

227 Even within public discourse, noreover, it is not “anathema” to
suppress accurate speech because it mght cause harm if the state does
so in a content neutral way. Post, Recuperating, supra note 36, at
1260-64. Even within public discourse, that is, the particul ar

i nterests served by governnent suppression of speech are of great

signi ficance.
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charges of “paternalism” or by generic appeals to the need
for “nore speech and a better infornmed citizenry.”
| nstead, the strength and quality of the governnment’s
interest, its instrunental connection to the suppression of
speech, the constitutional value of the speech, and the
practical availability of alternative nodes of regul ation,
woul d all require careful review

In the particular environnment of commrercial speech,
the justifications for First Amendnment protection do not
suggest that either governnment efforts to constrict
consumer autonony or to underm ne the persuasiveness of
speakers shoul d render regul ati on especially suspect.
| nst ead, doctrine ought to assess whether the
“informational function” of commercial speech has been
unaccept ably conprom sed. Such analysis in fact fits
nicely with Stevens’ appeal to the need for “a better
informed citizenry.” This appeal, however, does not inply
that state purposes in suppressing accurate information in
nonm sl eadi ng advertisenents to nodify consunmer behavi or

need be presunptively inproper.2® When stripped of its

228 Of course a state’'s purpose could be presunptively inproper, if for
exanple it were to repress truthful nonm sl eadi ng advertising nerely in
order to keep consumers “in the dark.” But such a state purpose wl|
no doubt prove bizarre and rare. In nobst cases, a state will seek to
suppress advertising to serve perfectly acceptable social goals, as for
exanple (in Central Hudson) the attai nment of energy conservation
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rhetoric of “paternalistic notives,” Stevens’ analysis
actually inplies the quite different proposition that the
effect of state regul ations ought to be carefully nonitored
to ensure that citizens retain adequate access to accurate
and truthful information relevant to denocratic
deci si onmaki ng.
b. The Central Hudson Test and the Impact
on Commercial Speech

It is in fact surprising that the Central Hudson test
refuses explicitly to evaluate the inpact of state
regul ati ons on the dissem nation of information contained
in commercial speech. At npbst the test vaguely disfavors
overinclusive statutes. Yet if commercial speech is
constitutionally protected because of its “informational
function,” it would certainly seemto follow that
commerci al speech doctrine should self-consciously
safeguard this function. The only hint of such an
anmbi ti on, however, appears in footnote 9 of the Central
Hudson opinion, which states: “W review with special care
regul ations that entirely suppress comerci al speech in

order to pursue a nonspeech-related policy. 1In those
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ci rcunmst ances, a ban on speech could screen from public
view the underlying governnental policy.”?®

Al t hough the passage is sonewhat obscure, its general
thrust seens to nme basically right. [If comercial speech
is constitutionally val uabl e because it conveys information
to facilitate better public decisionmaking, then
constitutional analysis ought to assess the inpact of
governnment regul ations on the circul ation of information,
using as a standard of assessnent the potential effect on
publ i c deci si onmaki ng and public opinion. Because any such
assessnment will no doubt entail considerable guesswork, a
wor kabl e rul e of thunmb m ght well be that governnent
regul ations entirely elimnating a category of truthful
i nformation are good candi dates for hei ghtened
constitutional suspicion.

The exact standards of any such test would no doubt
requi re much careful consideration. The point | wish to
stress here, however, is that although recent
di ssatisfaction with the Central Hudson test has focused on
the inpropriety of governnment purposes in suppressing
truthful advertising, it is possible that this
di ssatisfaction instead reflects the striking failure of

the Central Hudson test to assess how state regul ations

229 central Hudson, 447 U.S. at 566 n.9
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actually affect the “informational function” of comercial
speech. Justice Stevens, for exanple, has sought to
resuscitate the doctrinal inportance of Footnote 9 of
Central Hudson.?® Whether or not the exact fornulation of
Footnote 9 is ultimtely satisfactory, Stevens seens to ne
justified to urge that comrerci al speech doctrine
responsi bly express the inplications of its own theoretica
foundations. The inability of the Central Hudson test
carefully to assess the inpact of state regulation on the
circulation of information constitutes a serious deficiency

that requires redress.

ITII. Conclusion

Commer ci al speech doctrine is now al nost a quarter of
a century old. Yet in all that tinme it has never
systematically queried its own justifications and
inplications. By settling quickly and easily into a test
whose bl and provisions were indifferent to a disciplined
account of the constitutional value of commercial speech,
t he doctrine has all owed fundanmental differences of
perspective to fester and increase. These differences now

threaten to expl ode the doctrine entirely.

20 |'n Part 11l of his opinion in 44 Liquormart, which is joined by
Justices Souter, Kennedy, and G nshurg, Stevens draws heavily on
footnote 9 of Central Hudson.
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Comrerci al speech doctrine initially devel oped on the
assunption that commercial speech was constitutionally
protected because of its “informational function.” The
pronouncenent of the Central Hudson test prematurely
stunted the evolution of the doctrine, because the test did
not seek to explicate the inplications of this function,
either in the dinension of government purpose or in the
di nensi on of inpact on comercial speech. Neverthel ess,
the Court also established a structure of rules which
persi sted al ongsi de of Central Hudson, and which clearly
sought to express a vision of speech constitutionally
val ued nmerely as informtion.

Contenporary dissatisfaction with the Central Hudson
test suggests that this vision is now under consi derable
pressure. | do not believe that a majority of the Justices
will ultimately explicitly enbrace market efficiency as an
i ndependent First Amendnent ideal. Nor do I believe that
they will throw aside as “paternalistic” al
confidentiality provisions presently enforced by the | aw.

My best guess, therefore, is that the comerci al
speech doctrine will either continue to unfold the
inplications of its Meiklejohnian foundati ons by devel opi ng

the doctrinal tools necessary to assess the inpact of state
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regul ati on on the actual circulation of comrerci al
information, or it will abandon these foundations as the
Justices seek to nerge commercial speech with public
di scourse. At least four justices of the Court are now
edging toward an alternative perspectivez! in which
commerci al speech is protected as a kind of public
di scourse subject to regul ations designed to serve specific
state interests in preserving “a fair bargaining process.”?
It is not clear to me that this alternative
perspective is ultimtely coherent, because interests in
preserving a fair bargaining process are necessarily
paternalistic. They presuppose that consumers are
vul nerabl e and dependent, and these assunptions conflict
with the autonony that public discourse nust ascribe to
citizens.®® A thorough assessnent of the adequacy of this

alternative vision, however, should be put off to the day

Bl See, 44 Liquormart, 517 U.S. at 502 (opinion of Stevens, J.) (quoting
Cincinnati V. Discovery Network, Inc., 507 U S. 410, 426 (1993))(j oi ned
by Justices Kennedy and G nsburg); 44 Liquormart, 517 U.S. at 522
(Thomas, J., concurring).

282 44 Liquormart, 517 at 501 (Opinion of Stevens, J.). Cf. Cincinnati V.
Di scovery Network, Inc., 507 U S. 410 (1993).

23 For a full discussion, see Post, Meiklejohn’s Mistake, Ssupra note 25,
at 1128-33. It would be quite inconceivable, for exanple, to regul ate
“m sl eadi ng” political speech within public discourse on the grounds
that citizens are not autononmously capable of evaluating speech for

t hensel ves and hence need protection from potential deception. Wthin
public di scourse, persons are presupposed to be independent and
autonomous. |If comrercial speech were to be redefined as a variant of
public di scourse, such independence and autonony woul d al so have to be
ascribed to consuners.
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when its precise dinmensions and structure become nore
visible. For the nmonent | wish only to observe that a
principled exposition of this perspective would require
deep and substantial nodifications of existing comercial
speech doctri ne.

The alternative vision inplies, for exanple, that the
First Amendnent could no | onger countenance conpell ed
di sclosures within the real mof comercial speech. |If
commerci al speech were conceptualized as an effort of
citizens to render the state responsive to them conpelled
commerci al speech would conprom se the basic independence
of citizens. Nor could the Court any |longer tolerate
regul ati ons of conmercial speech that were significantly
nore overinclusive than those accepted within public
di scourse. The sanme precision of regulation would
applicable to both. Nor could the “m sl eadi ng” requirenent
any | onger be deployed, even in the limted formthat |
have suggested is conpatible with a Meikl ej ohni an

perspective. 23

24| mention in text only revisions in those aspects of commercia
speech doctrine that | have already discussed in this |ecture. O her
revisions would al so be necessary. For exanple, nost regul ati ons of
commerci al speech are content-based. The constitutionality of such
regul ati ons woul d present significant problens if commercial speech
were conceptualized as a form of public discourse. Mreover, if the
flimsy cl ains propagated by the Court about the unique durability and
verifiability of comrercial speech are not credited, the Court would
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The Court thus seens to be working its way toward a
fundanental choice. It can either continue the task of
fashi oning doctrine on the assunption that the First
Amendnent safeguards the “informational function” of
commerci al speech, or it can overturn its prior doctrinal
structure and remake commerci al speech doctrine as though
it were protecting participation within the process of
sel f-governnent. It is not clear to nme that the Court has
t horoughly canvassed the enornous inplications of the
|atter alternative. One m ght perhaps interpret the
tentative speculation of some Justices concerning the |ack
of a normative boundary between commercial speech and
public discourse as expressing their frustration at the
mani f est i nadequaci es of the Central Hudson test, rather
than as indicating a serious conmtnent to fundanentally
re-evaluating the significance and regul atory framework of
comrerci al speech.

My hope in this |ecture has been to denonstrate that
the major outlines of contenporary commercial speech
doctrine can be explained by reference to a roughly
Mei kl ej ohni an perspective, so that the Central Hudson test

can in fact be subject to principled revision. Such

al so have to apply to commercial speech the sane chilling effect
analysis that it presently applies to public discourse.
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revision would require the test both to articul ate which
gover nment purposes are acceptable and which not, and to
specify which inpacts on commerci al speech are acceptable,
and which not. It would also require that the “m sl eadi ng
requi renment” be deployed only in a restricted and

di sci pli ned way.

But such revision would not precipitate a total
reconstruction of the contenporary doctrinal framework of
commercial speech. It would preserve the distinction
bet ween commerci al speech and public discourse, and it
woul d explain why the |atter has al ways received different
and greater constitutional protections than the former. |If
t hese advantages are attractive to a majority of the Court,
comrerci al speech doctrine, as we now know it, nmay survive
its present vicissitudes, as it has survived those of the

past .





