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K N O W I NG W H A T T O A S K N E X T A N D W H Y : 

A s k i n g Pert inen t  Ques t ion s 

U s i n g C a s e s a n d Hypothet ical s * 

Kevi n D .  Ashle y  ̂  

Departmen t  o f  Compute r  an d Informatio n Scienc e 

Universit y o f  Massachusett s 

Amherst ,  Massachusett s 0100 2 

1 .  I n t r o d u c t i o n 

In this paper, we outline a program, HYPO, that modeb reasoning with cases and 

hypotheticals .  H Y P O work s i n th e tas k domai n o f  th e law ,  i n particular ,  th e are a o f  trad e 

secre t  protectio n o f  software .  A s illustrate d belo w wit h actua l  examples ,  expert s i n th e 

la w us e case s an d hypothetical s a s primar y tool s fo r  analyzin g fac t  situation s an d makin g 

argument s abou t  them . 

HYPO uses a Case Knowledge Base ("CKB") of actual legal cases to perform its basic 

task s o f  Analyaia ,  Fact-gathering ,  Argument ,  Explanatio n an d Hypothetica l  Generation . 

Give n a  fac t  situation ,  th e C A S E - A N A L Y S I S modul e locate s case s i n th e C K B tha t  ar e 

relevant ,  o r  potentiall y  relevant ,  t o a  lega l  analysi s o f  th e fac t  situation .  H Y P O ' s othe r 

module s us e thi s informatio n a s follows : 

• FACT-GATHERING asks the user about significant additional facts; 

• ARGUMENT makes and responds to points from a legal argument about the fact 

situation ; 

• EXPLANATION explains with case examples the argument exchanges and factual 

queries ;  an d 

• HYPO-GEN generates hypothetical fact situations tailored to the needs of argument 

makin g an d explanation . 

*Thi a wor k wa s supporte d (i n part )  by :  Gran t  IST-821223 8 o f  th e Nationa l  Scienc e Foundation ,  th e 
Advance d Researc h Project s Agenc y o f  th e Departmen t  o f  Defense ,  monitore d b y th e Offic e o f  Nava l  Researc h 
under  contrac t  no .  N00O14-84-K-O017,an d a n IB M Graduat e Studen t  Fellowship . 

2 Copyrigh t  ©1986 .  Kevi n D .  Ashley .  Al l  right s reserved . 
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Thi s pape r  focusse s o n ho w H Y P O analyze s a  fac t  situation ,  it s  heuristi c metho d fo r 

decidin g wha t  factua l  question s ar e importan t  t o as k an d whic h questio n t o as k next ,  an d 

bo w i t  explain s question s wit h examples ,  rea l  an d hypothetical . 

2. Examples of How Experts Reason with Cases and Hypothet-

ical s 

People expect human experts to be able to explain by giving examples, to pose hypo-

thetical s t o demonstrat e th e consequence s o f  contemplate d actions ,  t o thin k u p counter -

example s o f  propose d rules ,  an d t o lear n fro m pas t  cases .  Peopl e asses s a n expert' s  under -

standin g o f  a  domai n i n par t  b y ho w effectivel y th e exper t  use s example s an d hypotheticals . 

Experts reason with cases and hypotheticals in many fields such as mathematics, 

medicine ,  an d busines s management ,  bu t  particularl y i n la w an d especiall y i n lega l  ar -

gument . 

Ora l  argument s befor e th e Unite d State s Suprem e Cour t  illustrat e th e use s tha t  at -

torney s mak e o f  case s an d hypothetica b a s tool s i n argument .  T o th e chagri n o f  counse l 

befor e th e ba r  o f  th e Suprem e Court ,  th e Justice s frequentl y interrup t  a n attorney' s pre -

sentatio n t o pos e hypotheticals .  Fo r  example ,  i n Lync h v .  Donnelly ,  a  cas e involvin g th e 

constitutionalit y o f  th e Christma s crech e displa y o f  th e Cit y o f  Pawtucket ,  Justice s pose d 

th e followin g hypotheticals : 

To the attorney for the City: 

Q:  D o yo u thin k .. .  tha t  a  cit y coul d displa y a  nativit y scen e alon e withou t 

othe r  display s suc h a s Sant a Clau s an d Christma s trees... ? 

Q:  [C]oul d th e cit y displa y a  cros s fo r  th e celebratio n o f  Easter ,  unde r  you r 

view ? 

To th e attorne y opposin g th e display : 

Q:  (SJupposin g th e crech e wer e jus t  on e ornamen t  o n th e Christma s tre e an d 

yo u coul d hardl y se e i t  unles s yo u looke d ver y closely ,  woul d tha t  b e illegal ? 

Q:  Wha t  i f  the y ha d thre e wiseme n an d a  sta r  i n on e exhibit ,  say ? Woul d tha t 

be enough ? .. .  W h a t  i f  yo u ha d a n exhibi t  tha t  ha d no t  th e crech e itself ,  bu t 

jus t  thre e camel s ou t  i n th e deser t  an d a  sta r  u p i n th e sky ? 

Q:  Well ,  th e cit y coul d no t  displa y religiou s painting s o r  artifact s i n it s  m u s e u m 

unde r  you r  theory . 

Q:  Ther e i s nothin g self-explanator y abou t  a  crech e t o somebod y .. .  w h o ha s 

neve r  bee n expose d t o th e Christia n religion . 
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Q:  Woul d th e displa y u p o n th e friez e i n thi s courtroo m o f  th e Te n C o m m a n d-

ment s b e unconstitutiona l  then ,  i n you r  view ? 

Q:  Severa l  year s ag o .. .  ther e wa s a  ceremon y hel d o n th e Mall ,  whic h i s 

federa l  propert y o f  course .  ...[Tjher e wer e 200,00 0 o r  300,00 0 peopl e .. .  an d 

th e ceremon y wa s preside d ove r  b y Pop e Joh n Pau l  II .  Woul d yo u sa y tha t  wa s 

a ste p towar d a n estabUshmen t  o f  religio n violativ e o f  th e religio n clauses ? .. . 

The n yo u thin k i t  woul d b e al l  righ t  t o pu t  a  crech e ove r  o n th e Mall ? .. .  H o w 

d o yo u distinguis h a  hig h mas s fro m a  creche ? .. .  [Tjher e wa s a  considerabl e 

involvemen t  o f  governmen t  i n tha t  ceremony ,  hundred s o f  extr a policeme n o n 

duty ,  street s close d fo r  traffi c  contro l  purposes ,  an d al l  tha t  sor t  o f  thing .  Tha t 

was a  considerabl e governmenta l  involvement ,  wa s i t  not ? [SUP ,  Lync h v . 

Donnelly ,  Cas e No .  82-1256 ,  Fich e No .  5 ,  page s 9,11,32,37-45] . 

In the above questions, one can see the Justices modifying the fact situation along 

variou s dimensions :  changin g th e location ,  focus ,  size ,  an d symboli c religiou s conten t  o f 

th e display ,  th e natur e o f  th e viewer ,  an d th e degre e o f  governmen t  involvement .  Sometime s 

th e purpos e o f  th e modification s i s t o compar e th e fac t  situatio n t o actua l  case s previousl y 

decide d b y th e cour t  t o tes t  whethe r  th e curren t  situatio n present s stronge r  o r  weake r 

facts .  '  O r  th e actua l  "case" ,  lik e th e Mal l  example ,  m a y b e significan t  becaus e i t  di d no t 

giv e ris e t o litigation . 

Frequently, the Justices use the hypothetical to apply pressure to the rule proposed by 

an attorne y fo r  decidin g th e case .  Tha t  ca n b e see n i n th e Mal l  exampl e abov e an d i n 

th e followin g exampl e fro m N e w Jerse y v .  T.L.O ,  a  cas e involvin g th e constitutionalit y o f 

a hig h schoo l  vic e principal' s  searc h o f  a  femal e student' s handba g fo r  cigarette s afte r  a 

teache r  reporte d tha t  sh e ha d bee n smokin g i n th e girl s room .  A  Justic e asked : 

Q: Do you think then that a male teacher could conduct a pat-down search of 

a youn g w o m a n a t  ag e sixtee n t o find  th e cigarettes ? 

In response, the attorney for the state took the position that the Fourth Amendment of 

th e Unite d State s Constitution ,  whic h ha s bee n interprete d a s prohibittin g unreasonabl e 

searche s b y la w enforcemen t  authorities ,  doe s no t  appl y t o hig h schoo l  administrators . 

T h e Justic e rejoined : 

'Se « e.g. ,  Ston t  v .  Graham ,  44 9 U.S .  3 9 (1980) :  Postin g copie s o f  Te n Commandments i n schoo b hel d 
unconstitutional ;  Gilfilla n v .  Cit y o f  Philadelphia ,  63 7 F .  2 d 92 4 (CA3 ,  1980) :  City-Gnance d platfor m an d 
cros s use d b y Pop e Joh n Pau l  I I  t o celebrat e publi c mas s hel d unconstitutional ;  MeCrear y v .  Stone ,  57 5 
F.Supp .  111 2 (SON Y 1983) :  No t  unconstitutiona l  fo r  villag e no t  t o refus e permi t  t o privat e grou p t o erec t 
crech e i n publi c park . 
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Q:  An d doe s tha t  mea n tha t  thei r  authorit y the n t o mak e searches ,  i f  th e 

Fourt h Amendmen t  i s completel y inapplicable ,  extend s t o an y kin d o f  search , 

stri p searc h o r  otherwise ? [SUP ,  N e w Jerse y v .  T.L.O. ,  198 4 Term ,  Fich e No . 

5,  page s l»-22] . 

In the last example, although the altered fact situation posed by the Justice is still 

covere d b y th e propose d rule ,  i t  i s increasingl y harde r  fo r  th e attorne y t o justif y applyin g 

th e rul e t o th e hypothetica l  becaus e th e latte r  present s progressivel y weake r  facts .  T h e 

Justic e "stacks "  th e hypothetica l  wit h mor e extrem e fact s tha t  weig h agains t  th e part y 

i n th e hypothetica l  w h o correspond s t o th e attorney' s client .  Th e attorne y i s force d t o 

distinguis h th e hypothetical ,  t o com e u p wit h som e alternativ e explanatio n fo r  wh y th e 

hypothetica l  an d th e curren t  fac t  situatio n nee d no t  b e decide d th e sam e way . 

To sununarize, the above examples show how cases and hypothetical are used as 

rhetorica l  tool s i n argument : 

• To present, support and attack positions in an argument (e.g. by testing conse-

quence s o f  a  tentativ e conclusion ,  pressin g a n assertio n t o it s limit s an d explorin g 

th e meanin g o f  a  concept. ) 

• To relate a fact situation to significant cases from past experience. 

• To factor a complex situation into component parts (e.g. by exaggerating strengths, 

weaknesse s o r  b y hypotheticall y eliminatin g features. ) 

• To control the course of an argument (e.g., by focusing attention of participants in 

a discussio n o n particula r  issues. ) 

3 .  T h e P r o b l e m -  A s k i n g t h e R i g h t  Q u e s t i o n s 

As suggested by the above examples, one way of making a legal argument is to cite 

prio r  case s a s precedents .  *  I n urgin g a  cour t  t o decid e fo r  he r  client ,  a  lawye r  frequentl y 

cite s a  favorabl e prio r  case ,  on e whos e holdin g i s i n favo r  o f  a  similar-part y o n the.sam e 

kin d o f  claim .  Th e lawye r  wil l  argu e tha t  th e fact s o f  th e preceden t  ar e simila r  i n a  relevan t 

^Fo r  purpose s o f  thi s research ,  lega l  ca$e t  ar e dispute s betwee n partie s trie d b y a  cour t  whos e decision s 

ar e reporte d i n publishe d opinions .  T h e opinio n set s fort h th e fact s o f  th e case ,  th e claim s m a d e b y on e part y 

agains t  th e other ,  an d th e court' s  holdings .  T h e faet $ o f  th e cas e ar e statement s abou t  event s associate d 

wit h th e disput e tha t  wer e prove d a t  tria l  o r  whic h th e cour t  assume d t o b e true .  A  clai m i s a  recognize d 
kin d o f  complain t  fo r  whic h court s wil l  gran t  relie L Example s o f  claim s ar e breac h o f  contract ,  negligence , 

trad e secret s misappropriation ,  o r  paten t  infringement .  T h e decbio n o f  th e cour t  a s t o th e lega l  effec t  o n 

eac h clai m o f  th e tact a o f  th e case ,  eithe r  i n favo r  o f  th e plaintif f  o r  th e defendant ,  i s  calle d a  holding . 
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sens e t o thos e involvin g he r  client .  He r  opponen t  naturall y wil l  tr y t o distinguis h th e cite d 

cas e b y pointin g ou t  som e significan t  differenc e betwee n th e tw o fac t  situations . 

HYPO needs to perform roughly the same tasks. It analyzes a fact situation describing 

a lega l  disput e betwee n a  plaintif f  an d defendant ,  determine s wha t  claim s th e plaintif f  ca n 

asser t  an d make s an d respond s t o lega l  point s o n behal f  o f  on e o r  othe r  o f  th e parties . 

T o mak e a  poin t  fo r  th e plaintiff ,  th e progra m select s th e mos t  relevan t  pro-plaintif f  cas e 

fro m th e C K B ,  an d cite s i t  wit h a  descriptio n o f  th e importan t  fact s tha t  th e cas e ha s i n 

c o m m on wit h th e curren t  fac t  situation .  T o respon d t o a  point ,  th e progra m may ,  amon g 

othe r  things ,  distinguis h th e cite d cas e b y pointin g ou t  fact s i n th e curren t  situatio n tha t 

favo r  th e defendant . 

At various stages, HYPO must decide when and what questions to ask the user about 

additiona l  fact s tha t  m a y b e tru e o f  th e fac t  situation .  I f  a  particula r  fac t  woul d allo w th e 

progra m t o cit e a  goo d preceden t  cas e fo r  a  party ,  th e progra m shoul d as k th e use r  abou t 

th e fact . 

Th e researc h problem s addresse d i n thi s pape r  ar e ho w th e program ,  give n a  fac t 

situation ,  ca n decid e wha t  ar e th e pertinen t  question s an d explai n wh y i t  ask s a  question . 

T h e problem s ar e importan t  becaus e th e user' s fait h i n th e progra m depends ,  i n part ,  o n 

ho w wel l  th e progra m ask s questions :  ho w man y question s i t  asks ,  whethe r  th e question s 

evidenc e a n understandin g o f  th e lega l  implication s o f  th e fac t  situation ,  an d whethe r  i t 

has a  goo d explanatio n o f  w h y i t  ask s a  question . 

4 .  H o w H Y P O A n a l y z e s a  F a c t  S i t u a t i o n 

HYPO employs hierarchical clusters of frames for representing the features of actual 

lega l  case s (plaintiff ,  defendant ,  claim ,  facts ,  etc. )  [Rissland ,  Valcarce ,  &  Ashley ,  1984] . 

T h e C K B contain s abou t  twelv e o f  th e leadin g case s involvin g protectio n o f  trad e secrets . 

Four  o f  th e case s ar e describe d briefl y i n Appendi x Tabl e 1 . 

I n additio n t o cases ,  H Y P O ha s domain-specifi c  knowledg e abou t  wha t  cluster s o f 

fact s ar e relevan t  t o th e lega l  merit s o f  a  clai m (i.e. ,  fo r  a  particula r  kin d o f  case ,  wha t 

collection s o f  fact s represen t  strength s o r  weaknesse s i n a  party' s position. )  Th e shor t 

answe r  i s tha t  fact s ar e relevan t  t o a  clai m i f  a  cour t  ha s decide d suc h a  clai m i n a 

rea l  cas e havin g expressl y note d i n it s opinio n th e presenc e o r  absenc e o f  suc h facts . 

D imens ion s represen t  tha t  knowledg e i n th e H Y P O program .  Example s o f  dimension s 

i n H Y P O ' S are a o f  trad e secre t  la w are :  Secreta-voluntarily-disdosed ,  Diseloaures-aubjed -

to-restriction ,  Competitive-advantage-gained ,  Vertical-knowledge .  Thes e dimension s ar e 

summarize d i n Appendi x Tabl e 2 . 
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Each dimensio n i s a  fram e wit h th e followin g slots : 

Prereqaisites 

Focal-slot s 

Range s 

Direction-to-strengthen-plaintif f 

Significanc e 

Cases-indexe d 

As an example, the prerequisites of the dimension called Secrets-voluntariiy-disclosed, 

set  fort h i n Appendi x Tabl e 2 ,  ar e tha t  tw o corporations ,  plaintif f  an d defendant ,  com -

pet e wit h respec t  t o a  product ,  plaintif f  ha s confidentia l  produc t  informatio n t o whic h 

defendan t  ha s gaine d acces s an d plaintif f  ha s mad e som e disclosure s o f  th e informatio n t o 

outsiders .  Th e prerequisite s ar e state d i n term s o f  factua l  predicates ,  whic h indicat e th e 

presenc e o r  absenc e o f  a  lega l  fac t  o r  attribut e (e.g. ,  existenc e o f  a  product ,  existenc e o f 

a non-disclosur e agreement) .  Th e foca l  slo t  o f  th e dimensio n i s th e numbe r  o f  disclosee s 

and it s rang e i s a  non-negativ e integer .  T o strengthe n th e plaintiff' s  positio n i n a  fac t 

situatio n t o whic h thi s dimensio n applies ,  decreas e th e numbe r  o f  disclosees .  Th e bes t 

cas e woul d b e 0  disclosees .  Th e significanc e o f  th e dimensio n i s tha t  court s hav e foun d th e 

prerequisite s an d certai n foca l  slo t  value s ar e a  reaso n fo r  decidin g a  clai m o f  trad e secret s 

misappropriatio n i n favo r  o f  th e defendant .  Th e dimensio n indexe s a t  leas t  tw o cases : 

Midland-Ro8 8 *  i n whic h th e cour t  hel d fo r  defendan t  wher e plaintif f  disclose d th e secre t 

t o 10 0 person s an d Data-Genera l  •  i n whic h th e cour t  hel d fo r  plaintif f  wher e plaintif f 

disclose d t o 600 0 persons .  W e hav e identifie d som e thirt y dimension s i n th e trad e secret s 

domai n (som e o f  th e other s ar e describe d i n [Rissland ,  Valcarc e &  Ashley ,  1984]) .  T h e 

dimension s wer e gleane d fro m la w journa l  article s describin g th e stat e o f  th e (case )  la w i n 

thi s are a [Gilburn e &  Johnston ,  1982] . 

I n orde r  t o perfor m a  lega l  analysi s o f  a  fac t  situation ,  H Y P O determine s whic h dimen -

sion s appl y t o th e fac t  situation .  Th e prerequisites ,  i n effect ,  defin e anteceden t  condition s 

and a  dimensio n (i.e. ,  a  possibl e reaso n fo r  decidin g a  clai m i n a  particula r  way )  i s th e 

consequent .  Thi s process ,  depicte d i n Figur e 1 ,  i s  performe d b y th e C A S E - A N A L Y S I S 

module .  Th e overal l  structur e o f  H Y P O an d it s interna l  working s ar e describe d i n [Ashle y 

and Rissland ,  1985 ;  Ashley ,  1986] . 

Th e outpu t  o f  th e C A S E - A N A L Y S I S modul e i s th e eaae-analyais-reeor d whic h con -

tain s applicabl e factua l  predicates ,  applicabl e dimensions ,  near-mis s dimensions ,  applica -

bl e claims ,  an d relevan t  C K B cases .  A s a  first  approximation ,  th e case s indexe d b y th e 

^Midland-Rot t  Corp .  v .  Sunbea m Equipmen t  Corp. ,  31 6 F.Snpp .  17 1 (W.D .  Pa. ,  1970) ,  Appendi x Tabl e 
1. 

*Dtit a Genera l  Corp .  v .  Digita l  Compute r  Controls ,  Inc. ,  35 7 A.2 d 10 5 (De l  Ch.  1975) ,  Appendi x Tabl e 

1. 
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Fac t 
Situatio n 

Dimensiona l 
Analysi s 

C a s e Retrieva l 

— Z 

C a s e 
K n o w l e d g e 

B a s e 

C a s e 
Analysi s 

Recor d 

•  Factua l 
Predicates : 

Applicabl e 

Dimensions : 

•  Near-mis s 
,  1 ^  Dimensions :  , 

Relevan t 
Cases : 

•  Point s -
Responses : 

•  Applicabl e 

Cla ims : 

Figur e 1 :  H Y P O ' s C A S E - A N A L Y S I S M o d u l e . 

applicable dimensions are relevant to the fact situation. Near-miss dimensions are those 

fo r  whic h th e particula r  prerequisit e associate d wit h th e focal-slo t  i s  th e onl y prerequisit e 

lef t  t o b e satisfie d b y th e fac t  situation .  I n secreta-voluntarily-diaclosed ,  fo r  example ,  th e 

prerequisit e associate d wit h th e focal-slot ,  numbe r  o f  disclosees ,  i s whethe r  th e plaintif f 

made som e disclosures . 

5 .  H o w H Y P O A s k s a  Q u e s t i o n 

Basically, what HYPO does is to start with a given fact situation and ask questions 

abou t  possibl e fact s tha t  woul d mak e preceden t  case s appl y i n favo r  o f  o r  agains t  variou s 

claim s o f  th e plaintiff .  Sinc e th e spac e o f  possibl e fact s know n t o th e syste m i s large , 

i t  need s t o b e searche d heuristicall y s o tha t  th e syste m ask s onl y thos e question s whic h 

directl y pertai n t o makin g a n argumen t  abou t  th e claim . 
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I n effect ,  H Y P O locate s th e fac t  situatio n i n th e C K B an d incrementall y move s ou t 

fro m i t  i n variou s direction s towar d case s tha t  woul d b e usefu l  fo r  arguin g i n favo r  o f  a 

party .  Dimension s provid e th e guidanc e fo r  directin g thi s search . 

The process takes place in the following steps: 

1. Analyze the fact situation to identify the near-miss dimensions. 

2. Select the near-misses that are most pertinent to the argument goal. 

3. Ask questions to see if the near-miss dimension applies and to determine where the 

fac t  situatio n lie s o n th e dimension . 

The first step is performed by the CASE-ANALYSIS module and results in the case-

analysis-recor d describe d i n th e las t  section . 

The second step is performed by the FACT-GATHERING module. In essence, the near-

mis s dimension s ar e ordere d accordin g t o thei r  utilit y  i n satisfyin g th e curren t  argumen t 

goal  o f  th e user/syste m interaction .  Ther e ar e tw o possibl e goals : 

1. To "build a case" in favor of a plaintiff's claim, by turning up facts upon which a 

stron g pro-plaintif T preceden t  cas e involvin g th e clai m ca n b e cited ; 

2. To advise the user of weaknesses, real or potential, by finding facts that the defendant 

coul d us e t o cit e a  stron g pro-defendan t  cas e o r  t o distinguis h a  pro-plaintif f  case .  I n 

othe r  words ,  t o pla y Devil' s  Advocate ; 

As illustrated below in an extended example, each goal guides the FACT-GATHERING 

modul e i n selectin g near-mis s dimension s t o as k about .  I f  th e progra m need s t o buil d a 

cas e i n favo r  o f  a  clai m o f  th e plaintiff ,  the n i t  screen s dimension s tha t  inde x pro-plaintif f 

case s involvin g tha t  claim .  I f  i t  i s  playin g Devil' s  Advocate ,  i t  (a )  screen s dimension s tha t 

inde x pro-defendan t  case s o r  (b )  screen s dimension s tha t  lea d t o fact s tha t  distinguis h th e 

plaintiff' s  cases . 

The thir d ste p i s performe d i n par t  b y th e F A C T - G A T H E R I N G module .  Th e modul e 

initiate s a  questio n abou t  th e missin g prerequisit e o f  th e selecte d near-mis s dimension . 

'  I f  th e dimensio n i s foun d t o apply ,  th e modul e inquire s abou t  th e dimension' s foca l 

slo t  valu e i n th e fac t  situation .  Th e progra m compare s th e foca l  slo t  valu e i n th e fac t 

situatio n wit h tha t  o f  a  rea l  cas e indexe d b y th e dimension .  Th e relativ e value s o f  th e 

^As par t  o f  th e COUNSELOR project ,  th e H Y P O prosra m ha s bee n designe d t o motivat e th e syste m t o 
generat e natura l  languag e question s an d explanation s b y exampl e an d t o understan d th e user' s answer s bu t 
i t  doe s no t  itsel f  expres s o r  understan d natura l  languag e output s o r  bputs . 
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foca l  slot s determin e whethe r  th e fac t  situatio n i s stronge r  o r  weake r  tha n th e rea l  cas e 

alon g tha t  dimensio n an d whethe r  th e cas e ca n b e cite d o n behal f  o f  a  party' s clai m i n th e 

fac t  situation . 

In order to illustrate this process, we will use the following hypothetical case, Widget-

Kin g V .  Cupcake ,  whos e fact s ar e a s follows : 

Plaintiff Widget-King and defendant Cupcake are corporations that make 

competin g products .  Widget-Kin g ha s confidentia l  informatio n concernin g it s 

o wn product .  Cupcak e gaine d acces s t o Widget-King' s confidentia l  informa -

tion .  • 

The parts of the initial case-analysis-record for Widget-King v. Cupcake that are rele-

van t  fo r  th e followin g discussio n are : 

applicable dimensions: nil 

near-mis s dimensions : 

competitive-advantage-gaine d 

secrets-voluntarily-discloaed ; 

vertical-knowledg e 

relevan t  C K B cases :  ni l 

T h e F A C T - G A T H E R I N G modul e use s th e goa l  an d th e kind s o f  case s indexe d b y 

th e near-mis s dimension s t o selec t  amon g them .  O f  th e thre e near-mis s dimensions , 

competitive-advantage-gaine d indexe s onl y a  pro-plaintif f  cas e (i.e. ,  a  cas e tha t  th e plaintif f 

won) ,  vertical-knowledg e indexe s onl y a  pro-defendan t  cas e an d secrets-voluntarily-diseloae d 

indexe s bot h a  pro-defendan t  an d pro-plaintif f  case .  Althoug h th e numbe r  o f  case s i n thi s 

exampl e i s ver y small ,  a s th e numbe r  o f  case s i n th e C K B increases ,  som e dimension s wil l 

continu e t o inde x onl y case s tha t  favo r  th e plaintif f  o r  th e defendant ,  bu t  no t  both .  Other s 

wil l  inde x case s o f  bot h types . 

'Anothe r  aspec t  o f  fac t  gatherin g i s gaidin g th e use r  throug h th e proces s o f  providin g a n initia l  descrii ^ 
tio n o f  th e fac t  situation .  I n th e COUNSELOR project ,  w e ar e experimentin g wit h usb g script s abou t 
stereotypica l  lega l  dispute s involvin g trad e secret s an d abou t  attorneys '  representin g client s t o guid e th e 
initia l  questionin g an d understanding . 
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I f  th e goa l  i s  t o buil d a  favorabl e argumen t  fo r  plaintif f  Widget-Klng ,  th e progra m 

wil l  selec t  competitive-advantage-gaine d a s th e first  dimensio n t o as k about .  Thi s i s th e 

first  choic e becaus e th e dimensio n indexe s onl y pro-plaintif f  cases .  Th e C K B contain s n o 

cas e i n whic h th e advantag e conferre d o n th e plaintif f  b y virtu e o f  th e defendant' s havin g 

save d developmen t  expens e wa s s o overshadowe d b y fact s favorin g th e defendan t  tha t  th e 

defendan t  won .  U  th e goa l  wer e t o buil d a n argumen t  fo r  defendant ,  aecreta-volutarily -

disdose d woul d b e th e near-mis s dimensio n o f  choice . 

If competitive-advantage-gained is selected, the program first asks about the missing 

prerequisite ,  whethe r  defendan t  Cupcak e save d an y tim e o r  expens e developin g it s com -

petin g product .  I f  so ,  th e progra m ask s ho w muc h tim e o r  expens e ha d bee n saved .  I f  th e 

relativ e amoun t  o f  th e saving s i s comparabl e t o o r  greate r  tha n tha t  i n Telex ,  tha t  cas e 

can b e cite d i n favo r  o f  plaintif f  Widget-King . 

The secrets-voluntarily-disclosed dimension is the program's second choice in trying to 

buil d a n argumen t  fo r  th e plaintiff .  Th e progra m need s t o find  ou t  i f  Widget-Kin g disclose d 

it s secret s t o anyon e an d whethe r  ther e wer e 600 0 o r  fewe r  disclosures .  I f  so ,  th e Data -

Genera l  case ,  wit h it s pro-plaintif f  holdin g despit e 600 0 disclosee s ca n b e cite d i n favo r  o f 

Widget-King .  Th e dimensio n i s th e secon d choic e becaus e i t  als o indexe s a  pro-defendan t 

case ,  Midland-Ross .  I n othe r  words ,  participatio n i n thi s dimensio n doe s no t  necessaril y 

hel p th e plaintiff .  Th e sam e dimensio n migh t  hav e bee n selecte d b y th e progra m actin g 

on a  goa l  t o buil d a n argumen t  fo r  th e defendant .  I n tha t  event ,  th e progra m need s t o 

determin e i f  ther e ar e 10 0 o r  mor e disclosures .  The n Midland-Ros s coul d b e cite d o n behal f 

of  defendan t  Cupcake . 

Assume tha t  i n respons e t o it s questions ,  th e progra m i s tol d tha t  Widget-Kin g mad e 

110 disclosures .  Th e ne w fac t  ha s a  numbe r  o f  effects .  Th e A N A L Y S I S modul e update s 

th e case-analysis-recor d t o reflec t  tha t  seereta-voluntarily-disclose d i s no w a n applicabl e 

dimension .  Data-General  an d Midland-Ros a ar e adde d a s relevan t  cases .  T h e forme r 

can b e cite d i n favo r  o f  th e plaintiff ;  th e latte r  ca n b e cite d i n favo r  o f  th e defendant . 

Significantly ,  wit h th e additio n o f  disclosure s t o th e fac t  situation ,  th e Disclosures-subject -

to-restrictio n dimensio n become s a  near-miss . 

Switching to Devil's Advocate mode, the program tries to poke holes in the plaintiff's 

argumen t  b y distinguishin g th e Data-Genera l  case .  Tha t  is ,  i t  trie s t o find  som e fac t  tha t 

makes th e Data-General  cas e stronge r  fo r  th e plaintif f  tha n th e fac t  situation .  Ther e i s 

suc h a  fact .  I n Data-Genera l  al l  o f  th e disclosee s wer e subjec t  t o th e restrictio n tha t  the y 

woul d no t  tel l  th e secre t  t o anyon e else .  Th e dimensio n Diselosures-subject-to-restrictio n 

capture s thi s informatio n an d indexe s th e Data-General  case .  I f  Widget-King' s disclosee s 

ar e no t  similarl y restricted ,  Data-Genera l  doe s no t  reall y hel p Widget-King' s argument ;  i t 

i s  distinguishable . 
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T h e possibilit y  o f  distinguishin g Data-Gtnera i  make s i t  importan t  fo r  H Y P O t o as k 

th e use r  whethe r  an y o f  Widget-King' s disclosure s wer e subjec t  t o restrictio n an d ho w 

many.  R e m e m b er  tha t  th e Discloaurea'Subjeet-to-reatrietio n dimensio n ha s jus t  becom e a 

near-mis s dimensio n an d als o applie s t o Data-Gencrai ,  th e cas e th e progra m i s tryin g t o 

distinguish .  O n tha t  basis ,  th e progra m ask s abou t  th e dimension' s missin g prerequisite , 

whethe r  an y o f  Widget-King' s disclosure s ar e subjec t  t o restrictio n an d i f  s o ho w many .  I f 

th e Widget-Kin g cas e i s weake r  alon g Diselosttrea-subjeet'to-restrietion f  o r  i f  tha t  dimensio n 

doe s no t  appl y a t  al l  becaus e non e o f  Widget-King' s disclosure s ar e subjec t  t o restriction , 

the n Data-Genera l  i s  distinguishable . 

6. Explaining a Question 

It is one thing to ask a question and another to explain why the question has been 

asked .  I n H Y P O ,  th e E X P L A N A T I O N modul e generate s explanation s of ,  amon g othe r 

things ,  request s fo r  additiona l  facts . 

HYPO explains a factual query to the user by posing a case example, real or hypothet-

ical ,  tha t  illustrate s th e reaso n fo r  th e request .  T h e example s ar e derive d fro m th e case s 

indexe d b y th e near-mis s dimensio n tha t  motivate s th e question . 

In the above example, if the user demands to know why the program asked whether 

Widget-Kin g ha d mad e an y disclosures ,  th e progra m responds ,  fo r  example ,  tha t  i t  i s  tryin g 

t o buil d a n argumen t  fo r  th e defendant ,  tha t  i n th e Midland-Ros s case ,  wher e plaintif f  ha d 

disclose d th e trad e secret s t o 10 0 people ,  defendan t  won .  I n givin g th e explanation ,  th e 

progra m summarize s onl y th e part s o f  th e exampl e cas e tha t  ar e relevan t  t o illustratin g 

th e significanc e o f  th e solicite d fac t  b y referrin g t o th e prerequisite s an d foca l  slot s o f  th e 

near-mis s dimensio n tha t  motivate d th e question . 

Since explanations of factual queries are made with examples, the query need not 

be expresse d a s a  question .  Instea d o f  askin g whethe r  th e trad e secre t  informatio n wa s 

disclose d t o anyon e an d the n waitin g fo r  th e use r  t o as k why ,  th e C O U N S E L OR syste m 

coul d pos e a  hypothetical :  " W h a t  i f  Widget-Kin g disclose d th e confidentia l  informatio n 

t o 10 0 people ? I n th e Midland-Ros s case ,  th e cour t  hel d fo r  th e defendan t  where.... "  I n s o 

posin g th e query ,  th e syste m take s th e initiative ,  retain s contro l  ove r  th e question-askin g 

proces s an d ask s a  mor e meaningful ,  pointe d questio n initially . 

In the above example, HYPO creates a hypothetical fact situation to use as part of 

it s  questio n an d explanation .  T h e H Y P O - G E N modul e construct s th e hypothetica l  b y 

modifyin g a  see d case ,  th e curren t  fac t  situation ,  t o includ e feature s o f  a  rea l  pro-defendan t 

targe t  case .  T h e heuristic s employe d b y th e H Y P O - G E N modul e t o creat e hypothetical , 

i n thi s cas e makin g a  hyp o t o whic h a  near-mis s dimensio n applies ,  ar e describe d i n detai l 

i n [Risslan d &  Ashley ,  1986] . 
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Wit h a  specificatio n provide d b y th e E X P L A N A T I O N an d F A C T - G A T H E R I N G mod -

ule s an d it s ow n heuristic s fo r  buildin g hypos ,  th e H Y P O - G E N modul e construct s a  hypo -

thetica l  tha t  i s  no t  onl y legall y sensibl e bu t  tailore d t o th e need s o f  explainin g a  particula r 

question .  I n th e abov e example ,  th e specificatio n tell s  H Y P O - G E N t o buil d a  hyp o base d 

on th e curren t  fac t  situatio n a s see d t o whic h th e near-mis s dimensio n stcrets-voluntarHy -

disclose d applie s an d t o mak e th e hyp o a s wea k fo r  th e plaintif f  alon g tha t  dimensio n a s 

th e targe t  case ,  Midland-Ross .  H Y P O - G E N make s th e near-mis s dimensio n appl y t o th e 

hyp o b y addin g fact s t o th e see d cas e correspondin g t o th e dimension' s missin g prerequisit e 

(i.e. ,  10 0 disclosures ,  a s i n Midland-Ross. )  Th e hyp o ca n b e mad e stronge r  o r  weake r  fo r 

th e plaintif f  b y modifyin g th e fact s o f  th e see d cas e correspondin g t o th e foca l  slo t  o f  th e 

dimensio n (e.g. ,  increasin g th e numbe r  o f  disclosees. )  Th e dimension' s focal-slot ,  rang e 

and direction-to-strengthen-plaintif f  slot s contai n th e informatio n necessar y fo r  makin g 

th e hyp o stronge r  o r  weake r  alon g th e dimension . 

HYPO'S facility for generating hypotheticaJs allows the program to guide the user 

throug h th e spac e o f  possibl y significan t  fact s an d preceden t  case s an d t o explai n thei r 

significance . 

7 .  C o n c l u s i o n 

In this paper, we have illustrated with examples of oral arguments before the Supreme 

Cour t  ho w cas e example s an d hypothetical s ar e primar y too b fo r  analyzin g an d makin g 

argument s abou t  fac t  situations .  W e hav e describe d H Y P O,  a  progra m tha t  model s rea -

sonin g wit h case s an d hypotheticals ,  an d show n ho w th e progra m analyze s a  fac t  situation , 

ho w i t  decide s wha t  ar e importan t  question s t o as k an d whic h questio n t o as k next ,  an d 

ho w i t  explain s question s wit h examples ,  rea l  an d hypothetical . 
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A P P E N D I X 

Tele x Corp .  v .  I B M Corp. ,  51 0 F.2 d 89 4 (5t h Cir. ,  1975) . 

Hel d fo r  plaintif f  I B M o n trad e secret s misappropriatio n clai m wher e Tele x gaine d 

acces s t o IBM' s confidentia l  produc t  developmen t  informatio n b y hirin g a n I B M em -

ployee ,  payin g hi m a  larg e bonu s t o develo p a  competin g product .  Th e employe e use d 

developmen t  note s h e brough t  fro m IBM .  Tele x save d tim e an d expens e developin g 

th e competin g product . 

Midland-Rosa Corp. v. Sunbeam Equipment Corp., 316 F.Supp. 171 (W.D. Pa., 1970). 

Hel d fo r  defendan t  Sunbea m o n trad e secret s misappropriatio n clai m wher e Midland -

Ross disclose d it' s  technica l  produc t  developmen t  inf o t o 10 0 persons . 

Data General Corp. v. Digital Computer Controls, Inc., 357 A.2d 105 (Del. Ch. 1975). 

Hel d fo r  plaintif f  Dat a Genera l  o n trad e secret s misappropriatio n clai m wher e Dat a 

Genera l  disclose d it s technica l  produc t  developmen t  inf o t o 600 0 persons ,  al l  o f  w h o m 

wer e subjec t  t o nondisclosur e agreements . 

Automated Systems, Inc. v. Service Bureau Corp., 401 F.2d 619 (10th Cir., 1968). 

Hel d fo r  defendan t  S B C o n trad e secret s misappropriatio n clai m wher e Automated -

Systems '  confidentia l  inf o wa s abou t  customer' s busines s operation s (i.e. ,  vertica l 

info) . 

Table 1: Sample Cases from Case Knowledge Base. 
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Secrets-voluntarily-disclosed : 

Significance :  Plaintiff' s  (P's )  positio n stronge r  th e fewe r  person s t o w h o m secret s 

disclosed . 

Prerequisites :  P  an d Defendan t  (D )  compete ;  D  ha d acces s t o P' s produc t  infor -

mation ;  P  mad e som e disclosures . 

Foca l  slot :  Numbe r  o f  disclosees .  T o Strengthe n P :  Decreas e numbe r  o f  dis -

closees .  R a n g e :  0  t o N .  Case s indexed :  Midland-Rosa ,  Data-Genera l 

Disclosures-subject-to-restriction: 

Significance :  P' s positio n stronge r  th e fewe r  disclosee s no t  subjec t  t o nondisclosur e 

agreements . 

Prerequisites :  Competition ;  acces s t o info ;  som e disclosure s an d nondisclosur e 

agreements . 

Foca l  slot :  Numbe r  o f  disclosee s subjec t  t o restriction .  T o Strengthe n P :  Increas e 

percentag e o f  disclosee s subjec t  t o restriction .  R a n g e :  0  •  10 0 % .  Case s indexed : 

Data-Genera l 

Competitive-advantage-gained: 

Significance :  P' s positio n stronge r  th e greate r  competitiv e advantag e gaine d b y D . 

Prerequisites :  Competition ;  acces s t o info ;  D  save d som e expense . 

Foca l  slot :  Developmen t  expens e saved .  T o Strengthe n P :  Increas e expens e save d 

by D .  R a n g e :  0  -  10 0 % .  Case s indexed :  Tele x v .  I B M 

Vertical-knowledge: 

Significance :  P' s positio n stronge r  i f  informatio n technical ,  no t  vertical . 

Prerequisites :  P  an d D  compete ;  D  ha d acces s t o P' s produc t  information ;  inf o 

abou t  something . 

Foca l  slot :  W h a t  informatio n i s about .  T o Strengthe n P :  M a k e informatio n abou t 

technica l  developmen t  o f  product .  R a n g e :  {technical ,  vertical }  Case s indexed : 

Automate d Systems ,  e t  al . 

Table 2: Sample Dimensions. 
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