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Introduction

In February and November 2012, the District Court for the Southern Dis-
trict of New York ruled in favor of a handful of Wall Street hedge funds
against the Republic of Argentina. Judge Thomas Griesa did not simply
say that Argentina owed these hedge funds, widely referred to as “vulture
funds,” payment on the defaulted sovereign bonds they held—a common
enough occurrence in such litigation. In a far more unusual move, he held
that, unless it paid these funds first, Argentina was forbidden from paying
any of its ozher creditors. He backed this up by prohibiting any financier
anywhere in the world except in Argentina from helping the country make
such payments.' In June 2014, the US Supreme Court allowed the decision
to stand.? When Argentina defied the US court orders by refusing to pay
the vulture funds, it was forced into a “technical” default on all its foreign
loans, exacerbating an already deteriorating domestic economic situation
and blocking the country from accessing new credit.’ After a fraught elec-
tion, in which the topic of vulture funds played a significant role, Argen-
tina eventually settled with the funds for more than $10 billion. For those
funds at the center of the case, this amounted to massive returns of at least
400 and possibly as much as 1,500 percent.*

The case sparked outrage from governments, activists, economists, and
legal commentators around the world, with the most critical accusing the
United States of legal and financial imperialism and extraterritorial over-
reach.’ For those used to thinking about the world as composed of at least
formally equal nation-states, such a blatant extension of the authority of
one country over another seemed to breach the normal rules of territorial
sovereignty.



Yet, the Argentina litigation is both more and less significant than these
critics suggested. On the one hand, the transnational exercise of US judi-
cial power beyond US borders is neither new nor unusual. US courts rule
on transnational cases, including those involving foreign sovereign govern-
ments, all the time. On the other hand, it is precisely because this s so
common that the case is even more important than most critics realized.
Griesa’s decisions were only possible because of a long history of gradually
expanding US judicial authority over foreign state activities within and
beyond US borders. Today, #any significant economic decisions of other
governments are subject to oversight by US law and courts.

It has not always been this way. A century ago, US courts nearly al-
ways refused to claim jurisdiction over foreign state officials, acts, or
property even within US borders, let alone abroad. By the 1960s, how-
ever, this began to change. US courts were now willing to assert author-
ity over what they understood as the “commercial” acts or property of
foreign governments. This included things like operating state-owned
enterprises or signing government-funded development contracts. Yet,
other activities, like issuing public debts or expropriating US property, were
still seen as sovereign acts, beyond US judicial reach. Moreover, even in
commercial cases, courts required substantial spatial links between the
matter at hand and the United States. By the 1990s, things had changed
again. Courts readily extended authority over sovereign debt relations
and other government acts that had previously been classified as sover-
eign and immune—and they required far fewer direct ties to the United
States to do so.

What changed in the 20105 was not #hat US courts exercised authority
over a foreign government, but how far they were willing to go to enforce
their decisions. In the Argentina litigation, US courts ruled that the whole
world, except for Argentina, was at least potentially subject to US legal
authority. And where litigants and judges in previous decades had con-
tinually moved the boundary around what constituted protected sover-
eign activity, judges now questioned whether sovereigns should be treated
differently from private corporations at all.® Finally, the case revealed a
new and significant rupture between the views of the executive and the
judiciary over the proper extent of US judicial reach. From the 19405 on,
the executive branch had been a strong proponent of the extension of US
judicial power over foreign sovereigns, and as late as the 1990s, US courts

had, in turn, regularly referenced US foreign policy views in such cases.”

2 - INTRODUCTION



In the recent Argentina litigation, in contrast, the courts ruled in favor
of the vulture funds in the face of direct opposition from the Obama Ad-
ministration, dismissing the executive’s “political” concerns not only with
indifference, but with scorn®

This book explores how we got from a world in which US domestic law
and courts were largely confined within US borders to one in which they
regularly operate beyond them; from a world in which US courts refused
to adjudicate the acts of foreign sovereigns to one in which they freely
pronounce judgment on and expect obedience from those sovereigns; and
from a world in which foreign governments are considered to have special
legal status to one in which they are increasingly treated just like private
corporations.

The growing complexity of cross-border jurisdictional claims since the
mid-twentieth century is well documented.” It is often interpreted as a
natural and apolitical corollary of increasing economic integration. Law,
according to this view, has become more flexible in the age of global-
ization, rendering the traditional identification of jurisdiction with the
territorial boundaries of the nation-state obsolete. This book argues in
contrast that the law has not become divorced from territoriality but
rather remapped it; and that it has not simply followed globalization but
actively produced it.

More specifically, the book traces the expansion of US judicial author-
ity over the economic decisions of foreign sovereign governments within
and beyond US borders to show how this has led to a re-territorialization
of US and foreign state space via a judicial modality of American power.
The extension of what I refer to as “judicial territory”—by which I mean
that space within and beyond official US borders over which US courts
exercise authority—has been a crucial, yet hitherto unacknowledged, pil-
lar of post—World War II American empire and the liberal international
order so closely connected to it. It has promoted private property rights
and investments over all other considerations, and it has supported trans-
national capital by undermining national economic sovereignty, espe-
cially that of those Third World states attempting to pursue alternative
development models.” Far from merely reflecting underlying economic
changes, it has played a key role in constituting what we now think of as
“the economy” and in forging a particular kind of (neoliberal) globaliza-
tion. The increasing flexibility of law has not affected all states equally,
nor has it merely followed the inevitable march of capital across borders.

INTRODUCTION - 3



On the contrary, law has helped make the whole world part of US eco-
nomic space.

Although these arguments depend in large part on technical legal
evidence, this book is not intended for a specialized legal audience.
Rather, it aims to bring a history that has been almost entirely unexam-
ined outside legal circles into broader social science conversations about
territorial sovereignty, (neo)liberal capitalism, and US empire. The idea
that law is too technical or complex for those without legal training to
comprehend has itself been a source of great power for law and legal
professionals.! Yet, law has never been separable from central concerns
in human geography, political economy, anthropology, and other fields.
Leaving law to the “experts” has too often left gaps in our understand-
ing of important social processes. Moreover, it has allowed dominant
narratives about law to depoliticize and normalize contemporary legal
practices, obscuring critical questions about law, capital, and empire and
about what sovereignty actually means in this nominally postcolonial
world. Destabilizing the work of law today requires engaging with and
exposing these standard narratives, not just to point out their flaws, but
to show how they themselves are constitutive of both American power
and global capitalism.

In the rest of this introduction, I first clarify the empirical scope of
the project, defining transnational US commercial law and then briefly
introducing the two main legal doctrines whose transformations have
made the extension of US judicial reach over foreign governments pos-
sible. I then introduce my concept of judicial territory and explain why
I use this term rather than jurisdiction or extraterritoriality. In the fol-
lowing pages, I clarify the book’s main arguments. First, I sketch out a
brief timeline of the role of judicial territory in promoting US empire and
global capitalism since World War IL. Next, I explain how this overarch-
ing historical argument emerges from a detailed analysis of the seemingly
esoteric spatio-legal minutiae that enabled the transformation of foreign
sovereign immunity and act of state rules. Specifically, I explain how the
iterative redefinition of key legal dichotomies has been fundamental to
extending US judicial territory over foreign government acts in and be-
yond US borders. This process has simultaneously effected a redefinition
of territorial sovereignty and helped institutionalize a neoliberal under-
standing of the economy. Finally, I offer some comments on how I have
approached reading and interpreting common law cases, before providing
a brief outline of the structure of the book.
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TRANSNATIONAL US COMMERCIAL LAW

This book focuses on the extension of US judicial authority over economic
relationships between private (usually US) companies and foreign sover-
eign governments. This is one subset of “transnational commercial law,”
which plays a key role in governing the global economy. It overlaps with
but is distinct from (sub)national and international law.

International law, which many associate with global economic gover-
nance, is a common but fuzzy term. Sometimes called “public international
law;” it refers to rules and norms agreed on between and among sovereign
states or other official international actors. This includes bi- and multilat-
eral treaties, the rules of international institutions, and the more amor-
phous “customary” or “general” principles of international law. Together,
these create a patchy if important set of rules governing state decisions,
including economic policies.”? Bilateral and multilateral trade treaties are
especially significant for “legally locking in pro-business market reforms,”
though not in the equalizing way many standard accounts of “free market”
globalization assume.”® As geographer Matthew Sparke explains, “Contrary
to flat-world visions, the so-called level playing field of so-called free trade
actually relies upon a complex patchwork of bilateral, regional, and global
agreements that re-regulate rather than deregulate trade*

In addition to these properly inter- or supranational rules, some aspects
of cross-border economic transactions are still governed by the national
or subnational laws of the host states within which they occur. These laws
can, of course, vary greatly among countries. Yet, since World War II, the
“Americanization” of other legal systems, sometimes referred to as the
global “harmonization” of law, has meant that countries around the world
have increasingly reshaped their own domestic laws, particularly commer-
cial laws, to mirror those of the United States.’

Transnational commercial law is less widely known beyond law and
business circles than either national or international law. Yet, it is even
more important for governing cross-border economic transactions be-
tween private companies or between companies and governments, with
major effects on the global distribution of wealth and resources.’® The
precise definition of transnational commercial law remains elusive.”” It
consists of a wide variety of customary and codified rules. Sometimes
overlapping with “private international law;” this includes the important
but often ambiguous “lex mercatoria, consisting of the unwritten customs
and usages of merchants and general principles of commercial law.”®® It
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also includes the rules of international arbitration, in which contracting
parties submit disputes to independent tribunals that are not technically
subsumed within any one nation-state, though in practice they are domi-
nated by Anglo-American training and jurists.””

One of the most important components of transnational law, how-
ever, is the transnational application of the domestic laws of economically
powerful countries. Such laws are based in national legislatures and judi-
ciaries, but they govern economic relationships occurring in whole or in
part beyond those states’ borders. This body of law, based most impor-
tantly in England and New York, is, as Pistor explains, “the backbone for
global capitalism.”*® The courts of these jurisdictions, which are considered
to be the most capital and creditor friendly in the world, claim authority
over huge numbers of transnational economic transactions, while other
states regularly recognize and enforce these foreign rules.”!

In this book, I use the terms transnational US law or transnational US
commercial law to refer to the national and subnational US laws used to
govern economic relations that extend beyond official US borders. This
law, of which New York state and federal US law are key components,
itself takes several forms. It includes explicitly extraterritorial laws, such
as US anti-trust statutes and other legislation whose transnational ap-
plication usually depends on claims about a foreign act’s “effects” on the
United States.”” Yet, it is also extended in much more sweeping ways. In
some cases, courts base transnational jurisdictional claims on what are
known as conflict of laws analyses of which of multiple jurisdictions has
the most substantial claim over an activity. More straightforward is the
use of governing law clauses, which allow contracting parties to select
which jurisdiction will govern their own transaction. These have become
nearly ubiquitous in major commercial contracts since the 1970s. New
York and English law remain the favored choices in these clauses, espe-
cially for financial contracts, even when those contracts have little or no
connection to the United States or the United Kingdom.” Together, con-
flict of laws analyses and governing law clauses extend US legal space
over huge swathes of transnational economic relations between private
parties. Bringing the economic acts of foreign governments under US
judicial authority, however, has required an extra step. It has required
rewriting the two US legal doctrines most closely concerned with defin-
ing the sovereignty of foreign states—foreign sovereign immunity and
the act of state doctrine.
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FOREIGN SOVEREIGN IMMUNITY AND THE ACT OF STATE DOCTRINE

Since its founding, the United States has regularly intervened in the af-
fairs of other sovereign countries. Yet, throughout the nineteenth and
carly twentieth centuries, such interventions were considered the domain
of the executive branch and foreign policy, not of the judiciary. During
this period, foreign sovereign governments were protected from US courts
by two main common law doctrines. Foreign sovereign immunity rules
ensured that even foreign government entities (e.g., diplomats or naval
ships) within US borders would be immune from suit in US courts in
most circumstances. Meanwhile, the act of state doctrine prevented US
courts from questioning the validity of the acts of foreign governments
in their own territories. This, for instance, prevented US citizens who
had travelled abroad from using US courts to sue foreign governments
for seizure of property or other mistreatment. Until the mid-twentieth
century, strict or “absolute” versions of each doctrine dominated. After
World War II, however, both underwent major transformations. Most im-
portantly, both were gradually restricted to exclude what were understood
to be the private, commercial acts of foreign governments—allowing US
courts to assert authority over such acts in ways they would not have done
previously.

The transformations of these doctrines have overlapping but distinct
timelines. Support for the “restrictive” theory of foreign sovereign im-
munity began in the early twentieth century. Yet, the doctrine only really
began to change in the 1950s, as a “commercial exception” was elaborated
in State Department policy and US common law. This transition was
strengthened with the passage of the Foreign Sovereign Immunities Act
(rs1A) in 1976, which codified the commercial exception and introduced
new, more flexible spatial rules for extending US jurisdiction not only
within US borders but over foreign government acts with “direct effects”
on the United States.?* Since then, the range of government activities con-
sidered merely commercial and thus 7zof immune from US judicial reach
has continued to expand more gradually.”

The restriction of the act of state doctrine only began in the carly 1960s,
as attention shifted from the traditional territorial bases of the doctrine
to maintaining a proper separation of powers within the US government.
This paved the way for the gradual restriction of the doctrine with respect
to acts that are seen as unlikely to interfere with the executive’s US foreign
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policy interests. It eventually led to several specific exceptions to the act
of state doctrine, including a contested but still significant common law
exception for commercial activities. This has enabled US courts to claim
authority in some cases even over foreign government economic acts car-
ried out in that government’s own territory.>®

Neither foreign sovereign immunity nor the act of state doctrine are
prominent in scholarship on transnational commercial law. Conversely,
work on these doctrines tends to focus either on those issues still consid-
ered to be “political” matters and thus beyond US judicial reach or on the
liminal cases in which the boundaries of judicial power remain actively
contested. It rarely considers situations in which these doctrines no lon-
ger apply because the acts in question are zow seen as merely private and
commercial; the role of the transformation of these doctrines in making
such cases “apolitical” is overlooked. Yet, it is only because such activity
has been rendered merely economic that it can be seen as coming under
US jurisdiction in the same way any other transnational commercial ac-
tivity might. It was the restriction of these doctrines that enabled many
foreign government acts today to be treated as private economic acts that
can be adjudicated by US courts, rather than as foreign policy issues for
the executive to handle. “The private cloak turns what would otherwise be
significant inroads into, and infractions of, territorial sovereignty into un-
exceptional economic activity that leaves territorial sovereignty perfectly
intact.””

In doing so, the restriction of foreign sovereign immunity and act of
state rules has extended the power not just of any legal system, but of the
most capital-friendly jurisdiction in the world. Conversely, even as judi-
cial expansion bolsters US and global capitalism, transnational US law is
dependent on US and especially New York economic power. Each step
in the expansion of this law has been challenged by foreign governments.
Yet, once judicial decisions are made, most foreign governments do obey
them most of the time. This is true even though transnational law is not
backed directly by the enforcement power of the police the way domestic
law is. Rather, this obedience is due primarily to the importance of the US
economy—foreign governments simply cannot afford to be locked out of
US markets or legal services.” The transnational extension of US judicial
power rests on US economic dominance.
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JUDICIAL TERRITORY

I use the concept of judicial territory to refer to the entire space, within
and beyond official US borders, over which US courts regularly exercise
authority. This concept partially overlaps with common terms like juris-
diction and extraterritoriality. Yet, it captures empirical and theoretical
dimensions of legal space missing from dominant understandings of those
terms.

Legal scholars and jurists are well aware of the growing importance
of transnational law. The common story is that while jurisdiction, terri-
tory, and sovereignty were coterminous in the Westphalian era, this spatial
identity broke down in the second half of the twentieth century, as the
territorial bases of law were supplemented or replaced by other jurisdic-
tional criteria. Complicated cross-border supply chains, integrated finan-
cial markets, and the rise of cyberspace have indisputably led to complex
jurisdictional questions. Prolific scholarship on these issues provides useful
insights into the detailed operations of transnational law today.”

By and large, however, such accounts stop at noting or describing these
tendencies toward jurisdictional complexity or flexibility, without consid-
ering how and why particular spatio-legal changes are produced. Indeed,
such work often presents these transformations in aspatial and apoliti-
cal ways. Even as scholars acknowledge the dominance of New York and
English courts in extending domestic laws transnationally, for example,
they tend to overlook the significance of unequal power relations in shap-
ing this particular geography. The importance of these courts is simply
noted or described, while so-called political analyses of this importance
are cither rejected or deferred.* Existing differences among states, more-
over, are often presented as transitory—that is, as in the process of becom-
ing harmonized or homogenized and giving way, however gradually, to an
emerging international consensus.” While all this work may register par-
ticular extensions of US legal reach over foreign governments, it fails to
emphasize the uneven geographical and geopolitical dimensions of these
processes.

Commercial law texts and treatises tend not to probe the conceptual
or political implications of the transition from Westphalian to more com-
plex bases for asserting jurisdiction at all.** Other legal scholars do dis-
cuss jurisdictional changes in more sophisticated ways, considering, for
example, what they mean for the status of the nation-state, as well as for
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conceptions of sovereignty and the constitution of political subjectivity.?
Yet, even here, the tendency is to talk about changes in the relationship be-
tween jurisdiction and “states” in general terms, rather than to emphasize
the ways that particular states are positioned in relation to these changes.>
Moreover, a normative focus in much of this work on what a more cosmo-
politan, pluralist jurisdictional regime could look like tends to elide the
continued highly unequal geopolitical economic context in which these
jurisdictional changes are actually being made.

In contrast to much of this work, a small number of more critical legal
scholars have theorized jurisdiction in ways that do center power and space,
arguing, for example, that it is “a legal mechanism for organizing how
political power is exercised, spatialized, and contested.”® Mariana Valverde
shows that while jurisdiction appears as a neutral legal technology, it is in
fact crucial to organizing not only the who and what, but also the how of
governance. Moreover, one function of jurisdiction has been to obscure the
messiness of overlapping, often contradictory, and contested legal spaces.>
Such analyses are helpful for analyzing the transnational extension of US
judicial authority and showing how formal legal tools are both power-laden
and depoliticizing.

Yet, in general, the tendency, even in more critical work on jurisdic-
tion, to see the growing flexibility of law in terms of the extension of juris-
diction beyond territory, limits the explanatory potential of this concept
for understanding the increasingly transnational character of US law in
general and its extension over the economic activities of foreign govern-
ments in particular. This tendency reflects the widespread but simplistic
assumption that territory is a nationally bounded spatial container within
which the sovereign is supposed to operate. Transnational legal practices
are then viewed as flexible, extraterritorial, or even de-territorializing, and,
correspondingly, as making traditional Westphalian sovereignty and bor-
ders obsolete.” Yet, Westphalian territoriality has a/ways been a myth, if
a materially significant one. Powerful states have long exercised authority
beyond their formal borders, and even domestically the power of states has
always been fragmentary, contested, graduated, and incomplete.?®

In contrast to most work on jurisdiction, the concepts of judicial
territory and territoriality recenter space and power to offer a very dif-
ferent account of the history and operation of transnational law and its
role in governing foreign state economic decisions—one that foregrounds
not legal harmonization and leveling, or mere complexity, but rather the
geopolitical and geographical unevenness of radical transformations in
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jurisdictional rules since the mid-twentieth century, as well as their impli-
cations for reconfiguring state borders and sovereignty.

Even the term extraterritorial does not fully capture such dynamics. That
term applies generally to the “competence of a state to make, apply, and en-
force rules of conduct in respect of persons, property or events beyond its
territory.”?? Like the flexibilization of jurisdiction, the growth of extrater-
ritoriality is often assumed to be “an inevitable—and either a desirable or
innocuous—byproduct of globalization.”® Legal scholars agree that the
United States has been dominant in driving the expansion of extraterritori-
ality. Yet, while some criticize the outsize power of the United States in this
domain, many others present this in essentially apolitical terms. Moreover,
across this literature, extraterritoriality is usually understood to apply only to
limited cases of exceptional transnational reach in contrast to the supposed
normal operations of domestic law. Focusing on US statutes and explicitly
extraterritorial claims, this work neglects the much more widespread opera-
tion of ordinary transnational commercial law, which is seen as too mundane
to merit the title of extraterritoriality. The term is rarely used in relation to

42 or to cases brought under US jurisdiction via the

governing law clauses,
restriction of act of state and foreign sovereign immunity rules. I therefore
use the term extraterritorial in this book only when quoting others or to refer
to explicitly extraterritorial rules or arguments.*

In addition to the empirical limits of the term, I also prefer territorial
to extraterritorial because the latter suggests a static and identifiable na-
tional boundary that has been transgressed. This sits in some tension with
conversations about flexible jurisdiction, instead reifying the idea that law
still s normally contiguous with state borders. This reinforces a binary dis-
tinction between “inside” and “outside” that fails to capture the complex
spatial logics of transnational cases in which defining the in/out boundary
is precisely the question. While US courts sometimes assert explicit extra-
territorial authority, we will see that they more often redefine the public/
private distinction to justify the extension of US judicial power abroad or
rewrite the definitions of home and foreign altogether to make transna-
tional processes “domestic.”#*

The concepts of territory and territoriality also help capture other
important characteristics of transnational US legal space missing from
most discussions about either extraterritoriality or jurisdiction.*> As
political geographers have long emphasized, what makes something terri-
torial is not the official demarcation of lines on a map, but the centrality of

power to strategies for gaining spatial control. Territoriality—the struggle
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to establish the boundaries of and control over particular spaces—is a
simultaneously material and discursive practice that structures and governs
the management of boundaries, determining who can and cannot move
in which ways, and whose authority applies in which spaces. 4 Territory,
in turn, can be understood as an “effect” of territorial struggles.47 Though
territorial formations are usually relatively stable in the short term, they
are never fixed. Rather, they are relational and processual.®® They are best
understood as referring to historically specific relationships among states,
governance, resources, and people organized in space.”’ Furthermore,
while not all territory is state space, and not all state space is territorial, ter-
ritory remains fundamental to state power and constitutes both an object
of governance and a political technology.>’

Transnational US law as a whole is usefully understood as operating
territorially in all these ways. Law always remains, at root, “an expression
of state power,”> and it is an important but largely overlooked component
of constituting the state itself as “an inescapably fluid and pluri-centred en-
semble . .. an ongoing process of ‘state work’ and ‘state effects’ rather than
a static thing.”>* This is particularly true for the extension of US judicial
authority produced by the redefinition of foreign sovereign immunity and
act of state rules. The subjection of foreign governments to governance by
US courts directly implicates both US and foreign state space. More spe-
cifically, judicial expansion selectively distributes distinct modalities of US
state power across space for strategic geopolitical and geoeconomic ends.>

Like all territorial struggles, moreover, the extension of US judicial
reach has been based on repeated processes of border delineation and
contestation. All common law develops through litigation, which is to
say through disagreement and conflict. The cases through which US ju-
dicial power is extended over foreign governments frequently involve ex-
plicit debates over the proper contours of US and foreign territory and
sovereignty—concepts that are still understood, in the legal cases docu-
mented here, as closely interlinked. Debates over the conceptual bound-
aries between public and private, political and legal, foreign and domestic
are also key to judicial expansion—and, as I show throughout the book,
are themselves entangled in more fundamental debates about territorial
sovereignty. The centrality of struggle to transnational law is not captured
in terms like jurisdictional flexibility or extraterritoriality alone.

Of course, the territorial formations produced in these processes have
been neither homogeneous nor static. The map of judicial territory var-
ies not only over time, but also by type of judicial power (e.g., judgment,
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discovery, injunction, attachment) and by subject matter (e.g., shipping,
nationalizations, debt). Judicial territory is (like many legal and territorial
formations) fragmented, overlapping, and differentiated, and its borders
cannot be clearly drawn on any map.>* Nevertheless, the history docu-
mented in this book makes the general contours clear: the United States
has extended its own territorial claims over many transnational economic
relations with foreign governments, encroaching on the territorial sover-
eignty of other, especially postcolonial, states. Its ability to do so cannot
be explained simply by technical arguments about efficient, practical, or
so-called necessary changes in jurisdictional rules. Rather, US judicial au-
thority abroad is always dependent, at root, on US political and economic
power, and on the strategic control of variegated legal space. Judicial terri-
tory and US power have evolved together.

JUDICIAL TERRITORY, US EMPIRE, AND THE POSTWAR
INTERNATIONAL ORDER

The overarching argument of this book is that US judicial territory has been
a potent tool of the linked projects of postwar American empire and the
production of global capitalism. While the extension of US law over trans-
national relationships between two or more private companies remains far
more common, litigation between private parties and foreign governments
often has consequences for entire populations. This can be true for particu-
lar cases, as the example of the vulture funds that sued Argentina shows. But
it is also true beyond individual cases insofar as US judicial decisions pro-
mote or hinder certain kiznds of government economic activity altogether.
Histories of foreign sovereign immunity and act of state rules reflect
the same aspatial and apolitical tendencies as broader conversations about
jurisdiction and extraterritoriality. The restriction of each doctrine is usu-
ally explained as a natural response to changing economic conditions—
in this case, not to “globalization” per se, but to the growing role of states
in cross-border economic activity in the mid-twentieth century, which is
seen as making it “necessary” to reduce states’ “privileges” in global markets.
Because these doctrines involve foreign governments directly, their political
significance, where they still apply, is often noted. Yet, their transforma-
tions are presented overwhelmingly as technical, rather than political de-
velopments. The importance of geopolitical economic dynamics in spurring
these changes is barely discussed. The Cold War, for example, is mentioned
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in histories of foreign sovereign immunity only in passing, while the rel-
evance of Third World economic practices is rarely remarked at all.>®

Yet, as I show in this book, the expansion of US judicial territory over
the economic acts of foreign sovereign governments was motivated, first
and foremost, by the desire of private corporations and US state actors to
limit and tame what were seen as the interventionist economic practices
of socialist and postcolonial states. Subjecting these states to US legal rules
and courts has served both private and national US interests since World
War II, though the substantive content of these cases and the details of
how judicial territory operates have changed over time.

In short, as formal colonization and blatant interventions in other
countries became illegitimate after World War II, the United States sought
new ways to protect its economic interests and perpetuate access to foreign
capital and resources. In this context, litigants, jurists, and politicians gradu-
ally learned to redefine foreign sovereign immunity and act of state rules for
these purposes. Using this highly technical and seemingly mundane legal ap-
proach in place of more obvious interventions allowed the judiciary and the
executive branch to cloak the pursuit of US geopolitical and geoeconomic
goals (always entangled to a large degree with private corporate interests) in
the guise of the “rule of law.” This made it easier to project a judicial modality
of US power while simultaneously professing commitment to a postimpe-
rial world composed of sovereign nation-states.

Yet, while all transnational law disrupts the idea that nation-states are
at least formally fully sovereign within their own territories, this challenge
is even more acute when governments themselves are subject to the au-
thority of foreign judges. Expanding US judicial reach met with strong
resistance, particularly from postcolonial states attempting to pursue eco-
nomic programs that did not line up with American visions of the “rules-
based” liberal capitalist international order. The clash between private US
capital and these foreign governments produced the litigation that, piece
by piece, created the conditions for the extension of US judicial territory.

In the 1940s through the 1960s, much of this litigation emerged from
Third World countries’ interventionist economic practices. These decades
were characterized by what Gillian Hart calls “Cold War Era (CWE) na-
tional projects of accumulation and hegemony,”>® which included social
democratic and welfare policies in Europe and America, as well as large-
scale planning and development projects throughout the Third World.””
In this context, US courts, litigants, and the Department of State sought to
protect US capital from both the Soviet Union and its satellites and from
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Third World developmental states, while still allowing the United States
to maintain a nominally anti-colonial position. Litigation in US courts
during this period was particularly focused on figuring out how to deny
immunity in relation to foreign state-owned enterprises, government de-
velopment contracts, and official aid programs.

As US empire and the position of Third World states changed over
the ensuing decades, the precise forms and functions of judicial territory
changed as well. After the Cuban Revolution, expanding judicial reach
became one of many tools used by the United States to contest Cuban ex-
propriations of US property. This was linked to broader efforts to combat
Third World support for a New International Economic Order (NIEO)
that would challenge the US-dominated status quo by promoting not only
formal but substantive economic equality. The ability to expropriate prop-
erty held by multinational companies was a key component of NIEO plans.

Figuring out how to use US domestic law to respond to all these challenges
was a fumbling and inconsistent process. At times there were disagreements
between the executive and the judiciary. But from the late 1940s through the
mid-1970s, both branches supported revising foreign sovereign immunity
and act of state rules—literally changing the rules of national sovereignty—
to bring the so-called commercial acts of foreign governments within US
judicial oversight. This effort continued from the 1970s on, even as the global
political economy and US power underwent major transformations.

By the late 1960s and early 1970s, the national development projects
that had characterized the postwar decades were coming under increas-
ing pressure, as was the international system of stable exchange rates and
capital restrictions established after World War II. Although this was a mo-
ment of crisis for US power and legitimacy, the United States eventually
emerged even stronger than it had been, on the basis of an expanded global
role for the US dollar and US finance in a newly flexible and volatile inter-
national monetary system.>® All this went hand in hand with the neoliberal
counterrevolution of the 1970s and 1980s, which cemented the undoing
of the Keynesian welfare state at home and dealt the death blow to Third
World attempts to construct an alternative to either Soviet-style Commu-
nism or US-style capitalism abroad. Panitch and Gindin sum up the effects
of all this as leading “to the realization by the end of the 20th century of a
global financial order with New York as its operational centre, and with the
American imperial state as its political carapace.”’

The continued extension of US judicial territory during this period
worked in tandem with these geopolitical economic changes. Alongside
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structural adjustment programs and debt restructurings managed by the
International Monetary Fund (1MF), US law became an especially impor-
tant tool for imposing neoliberal discipline on indebted countries in the
context of the Third World debt crises of the 1980s, while simultaneously
bolstering the interlinked power of Wall Street and US empire. The au-
thority of US courts over foreign debtors solidified in the 1990s, just as
the Clinton administration decisively embraced the dismantling of welfare
states and the deregulation of finance at home and abroad.®°

The legal terrain created in the last quarter of the twentieth century, in
turn, set the terms for the further expansion of US judicial territory in the
twenty-first century. The War on Terror brought the label of US empire
back into common use and focused widespread attention on US military
and executive power. Yet, US judicial power has also continued to expand
during this period. At the same time, new tensions between the executive
and judicial branches now raise questions about the relationship between
judicial power and US empire going forward.

REASONING BY DICHOTOMY

The sweeping historical argument just laid out depends on other far more
technical arguments about the spatio-legal operations of transnational
US law. As I show throughout the book, a primary mechanism for extend-
ing US judicial territory has been the rewriting of key legal dichotomies.®!
Beginning in the 1940s, foreign government acts previously classified as
“public” and “political” issues to be governed by the executive branch in the
domain of foreign policy were reclassified as “private;” “legal,” and “commer-
cial” matters to be governed by the judiciary. From the 1970s on, the foreign/
domestic distinction was also redefined, with many acts previously seen as
outside US borders being recoded as “in” or having “effects” on the United
States. These legal minutiae are critical to understanding how judicial ter-
ritory has not only operated as a US geopolitical economic instrument
but has also reconfigured territorial sovereignty and helped construct “the”
neoliberal economy in the process.

In focusing on these legal technicalities, I build on a rich body of criti-
cal work on dichotomies in Anglo-American law and liberalism,®* while
bringing the project of denaturalizing these distinctions to a domain and
scale of law that has received little attention so far. In doing so, I also con-
tribute more broadly to analyses of what Appel calls the “as ifs” of the lib-
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eral capitalist project—the constitutive fictions which allow capitalism
to reproduce itself.> Producing and maintaining these fictions takes a
lot of work. But acting as if public and private, political and legal, foreign
and domestic are separable has been an important tool for perpetuating
global capitalism in the face of its own actual messiness and of concerted
resistance from those secking alternatives. The point is not simply to show
that these distinctions are artificial, or to offer so-called better or more ac-
curate definitions. Rather, the point is to show how these dichotomies are
continually redefined and with what geopolitical economic implications.

First and foremost, I show that these seemingly esoteric legal changes
are inseparable from the deployment of US law as a geopolitical tool in the
struggle between American-led capitalism and alternative economic ap-
proaches. The recategorization of key legal dichotomies in cases involving
foreign governments has contributed to a shift in the modality of US em-
pire operating abroad. By redefining certain activities as private and com-
mercial, 7ather than public and political, US courts shifted responsibility
for transnational economic issues from the executive to the judiciary. As
we will see, this occurred for the most part with the explicit support of
the executive and relieved that branch of responsibility for managing often
messy diplomatic conflicts. It also increased and regularized the transna-
tional extension of US state power by replacing ad hoc foreign policy deci-
sions with more generalized legal rules.

This transfer of power from the executive to the judiciary resonates
with the far more well-documented processes of “judicialization” and of
the demise of the “political question doctrine” in the US domestic context.
Both terms refer to the growing tendency of courts to weigh in on or even
invalidate the decisions of the other branches in cases previously understood
as political rather than legal matters.® Whether characterized as provid-
ing important checks on government poOwer or as judicial supremacy, these
processes, like the extension of US judicial territory abroad, raise questions
about the rule of law, the separation of powers, and democratic accountabil-
ity.® Yet, neither judicialization nor the political question doctrine are com-
monly analyzed in relation to transnational law or to economic questions.®®
Furthermore, the transfer of authority to the judiciary in transnational affairs
involving foreign governments is unique in raising questions not only about
politics, but about geopolitics—and in complicating widespread assump-
tions about national territorial sovereignty.

By redefining key legal categories in order to claim authority over for-
eign government acts, US courts have promoted private corporate interests
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by formally restricting the economic autonomy of foreign governments
within and beyond their own borders. This entails more than the de facto
exercise of unequal power relations between corporations and countries,
and between rich and poor states. It amounts to rewriting the juridical
rules of territory and sovereignty in a process that took off just as the reso-
lution of World War II led to international assertions about the sanctity
of state borders and just as many postcolonial governments gained formal
sovereign status for the first time. The fact that this re-territorialization of
state space has occurred through the technical operations of law in ways
that are illegible to all but a small number of legal and business experts has
only made it more effective.

In addition to serving the geopolitical economic interests of US empire
and rewriting the juridical terrain on which states interact in the postwar
period, the reclassification of legal dichotomies at the heart of the exten-
sion of US judicial territory has simultancously helped create the postwar
international economic order of which the United States was the founder.
It has done so by contributing to a neoliberal model of globalization in
which state interventions in the economy in the name of society are de-
valued, even as state support for global markets becomes more entrenched
than ever. Markets are never independent of state rules and institutions.
Yet, the attempt to separate the economic from the political has been cen-
tral to modern liberal market society.®” Despite the ultimate futility of this
endeavor, the politics/economics distinction is more than mere rhetoric—
it is a powerful performative fiction.®® Even as state and market remain
constantly entangled, this fiction has been embodied in their “institutional
separation” in rules and procedures, with significant material effects.®”
Transnational US common law has been an important, yet understudied
component of this process. Through perpetuating a sharp public/private
distinction and expanding the category of private, commercial activity, the
extension of judicial territory has been key to managing the boundary be-
tween state and market, while expanding the domain of the latter. In doing
so, it has helped institutionalize a neoliberal vision of the economy as a
bounded sphere.”

Focusing on US judicial territory also shifts our usual understanding of
the timeline of neoliberal change. While the emergence of neoliberal ideas
in the early twentieth century is well documented, the neoliberal project
is frequently seen as waiting in the wings until the crises of the 1970s.”
Yet, attending to US judicial expansion shows that, even as social welfare
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programs became available to many in the United States and Europe after
World War II, what we can now recognize as early neoliberal tendencies
were already being implemented transnationally. Redefining foreign gov-
ernment acts from public and political to private, legal, and commercial
was key to undermining economic practices of socialist and postcolonial
states from the 1940s on. The depoliticization of the economy widely as-
sociated with the neoliberal turn of the 1970s was not on hold during the
Bretton Woods era—it was actively wielded across the Third World in the
fight between US-style capitalism and alternative economic approaches.”

It is also in light of this history that the relationship between judi-
cial territory and globalization should be understood. It is not only that
judicial territory has been extended more and more widely, if always in-
completely and unevenly, since World War II. Even more importantly, by
institutionalizing a sharp politics/economics distinction, undermining
alternative economic models, supporting US financial power, and foster-
ing the neoliberalization of Third World societies, the expansion of ju-
dicial territory has helped produce the particular form of American-led
globalization that characterized the second half of the twentieth century
and shaped the terrain on which the geopolitical economic shifts of the
twenty-first century are playing out. Like the five hundred years of trans-
national economic integration that preceded it, this era of globalization
has not been characterized primarily by homogenization or leveling, but
rather by variegated processes of integration, differentiation, and uneven
and combined development—that is, not only by the (re)production of
differences of many kinds, but also by their exploitation in the service of
capital accumulation.”® This is the form of globalization that the increas-
ingly global instrument of judicial territory has helped promote.

In short, the cases examined here matter not only for their effects on
the countries involved, but also because of what they reveal about how law
constitutes American empire, on the one hand, and sovereignty, territori-
ality, and neoliberal capitalism, on the other. Far more attention has been
paid to the postwar US military-industrial complex, US military interven-
tions since the end of the Cold War, and the growth of executive power
associated with these processes. But alongside these obviously imperialist
adventures and the blatant violations of foreign sovereignty they entail, the
extension of judicial territory has been chugging along too, bolstering US
power and global capitalism in ways that are arguably just as important, if
much, much quieter.
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READING AND INTERPRETING COMMON LAW

Geopolitical and macroeconomic relations are always constituted through
the mundane, daily practices of state and nonstate actors.” This includes
legal practices. Law, in this sense, is a good example of what Agnew calls
“low” or “hidden” geopolitics—terms that call attention to a wide range
of practices not captured in most studies of official foreign-policymaking,
but which are critical to constituting world politics and its complex imbri-
cations with global economic relations.” That the geopolitical role of such
practices has been largely unexamined is no accident, but part of how they
actively obscure their geopolitical salience.

The iterative, mundane, and technocratic character of common law
change makes it particularly difficult to determine the precise effects of
any one case on a foreign country (the Argentine example at the start of this
chapter is unusually clear in this regard). Moreover, the extension of US
judicial authority never operates in isolation from other constraints on
Third World states’ behavior, including in the form of diplomatic pressure,
aid conditionalities, economic threats, international treaties, and more.
United States common law has operated alongside and in combination
with these other geopolitical economic tools.

Yet, even where the direct consequences of litigation cannot be clearly
measured, changes in the transnational operation of US law are signifi-
cant far beyond the specific parties to any particular case. As law professor
Tonya Putnam puts it in a discussion of US extraterritoriality:

Because strategic behavior involves anticipating the costs of complying
with various rules, and also the likelihood and magnitude of punish-
ment for noncompliance .. . even a small number of decisions altering,
(or clarifying) the reach of U.S. law, and concomitantly the jurisdiction
of courts to decide related claims, can influence the character of trans-
national conduct in the issue area concerned.”®

In other words, law, including transnational law, shapes the actions not
only of those involved in litigation, but of all those who potentially could
be. The “shadow of the law” is long.””

It is not only the text of the law, moreover, but how law works that
matters. While never separable from wider social practices and ideologies,
legal practices have their own specific modes, logics, and temporalities, which
cannot be reduced to market, imperial, or other logics. Indeed, variations in
legal practices across space and over time help explain important changes in
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capitalism itself.”® Having some understanding of the legal modes and log-
ics most relevant to the extension of judicial territory is, therefore, critical
to the analysis in this book.

Common law, which developed in Britain and is now used in many
former British colonies, refers to a system of law shaped by legal cases and
past decisions (case precedent) over time. Civil law systems, in contrast,
are determined primarily by authoritative texts, legal codes, and statutes.
In practice the United States and many common law systems are now bet-
ter understood as hybrids in which common law operates in combination
with legislative power. The prevalence of common law within this complex
whole nevertheless gives the system distinctive features. One fundamental
characteristic of US common law is the tendency, described above, to rea-
son by dichotomy.”® This has been central to my own approach to reading
and interpreting the cases discussed in this book, and I explore the cen-
trality of dichotomies to law and liberalism more fully in chapter 2. Here,
I identify other important characteristics of US common law that have
informed my methodological choices and analyses.

Common law is necessarily produced through litigation or struggle.
This struggle is shaped by litigants (in this book, mostly large-scale inves-
tors and Third World governments),* interested third parties, and lawyers,
most of whom have been trained in elite US law schools.®! Lawyers, in
turn, draw heavily on case precedent and published legal authorities. Thus,
neither judges nor litigants are isolated agents of common law change.
This agential complexity is further compounded by temporal ambiguities.
Though successive decisions may be debated and criticized, they typically
only depart widely from carlier precedent when new ways of thinking have
become acceptable enough for some judges to embrace them. Changes in
what is or is not acceptable may, in turn, result from broader social shifts,
developments in legal theory, personal interests and motivations, or some
combination of the above. This means the origins of legal change cannot
be ascertained from case documents alone.

Despite these ambiguities, case documents and judicial decisions can
be understood as important points of articulation in broader socio-legal
struggles. Moreover, the moment of formalization is materially significant;
only when alegal interpretation is adopted by a judge can it officially deter-
mine the outcome of future cases. At the same time, previous decisions do
not determine future cases in any easily predictable way. A case may not be
cited in later cases at all, or it may hardly be cited for years and then sud-
denly become important. Furthermore, even commonly referenced cases
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are interpreted in different ways, both within the same case and over time.
Case precedent thus conditions, rather than determines, possibilities for
future legal change.

In this book, I do not do justice to the full agential and temporal com-
plexity of the expansion of transnational US law. Instead, I attempt to map
its primary coordinates. Rather than trying to identify every case involv-
ing foreign governments, or to find obscure or hidden cases, I thus focus
on cases that have been especially important in driving changes in US
foreign sovereign immunity and act of state rules, seeing these as turning
points at which more nebulous shifts in interests and legal views coalesce.
Within these cases, I focus primarily on final judicial decisions and, for
some, on briefs submitted by litigating parties, the executive branch, and
other important participants. These documents alone cannot capture all
the dynamics shaping legal change, nor do they allow insight into the do-
mestic politics of litigating governments. However, limiting attention to
these documents allows for broader coverage and makes it possible to see
the arc of judicial expansion as a whole.

The cases examined come from a variety of US states, but by far the
most important courts for the expansion of US judicial territory have
been the District Court for the Southern District of New York, the Sec-
ond Circuit Court of Appeals (located in Manhattan), and the US Su-
preme Court. This is due largely to New York’s economic dominance and
the fact that so many transnational contracts are written under New York
law—New York economic power has been central to the production of US
judicial territory. As we will see, New York judges even sometimes justify
decisions on the grounds of supporting New York commercial interests.
Yet, New York courts do not represent New York power or interests alone.
Cases involving foreign governments are heard in federal rather than state
courts. These courts are located in particular states, but they are established
under the authority of the Constitution, and they apply a combination of
federal and state law.3 This raises important questions about the intersec-
tion of US and New York legal power and interests, only some of which I
address in this book.

Focusing on the most important cases in the history of foreign sover-
eign immunity and the act of state doctrine means that many of the cases
I discuss have been analyzed at length by legal scholars and jurists. This
secondary literature has been important for bolstering my own empirical
understanding and for allowing me to see how these cases have been con-
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strued and deployed by legal professionals. However, I read these cases very
differently from such scholars. Most importantly, I read them spatially and
historically.

Critical legal scholars have long critiqued the reifications and abstrac-
tions of law. Yet, for a long time, this critique operated primarily through
temporal analyses focused on historicizing and thus denaturalizing legal
categories, but paid little attention to space. In the early 1990s, a small
number of geographers, most notably Nicholas Blomley, David Delaney,
and Richard Ford, founded the still small but now well-established field
of legal geography.®* More recently, there has been a spatial turn within
legal studies as well.34 Together, these scholars have shown that law is al-
ways spatially defined and that legal practices produce space. Moreover,
both law and geography are simultancously discursive and material. Legal
ideas are not inscribed on material space. Rather, society is constituted in
important ways through spatio-legal discursive practices.®> Here, I take
these lessons to heart, investigating the ways that transnational US law is
co-constituted with the production and manipulation of key spatial dis-
tinctions and strategies.

Like traditional critical legal scholars, furthermore, I read the cases in
this book historically, but in a way that is simultaneously geographically

1,3¢ situating them with respect to a much broader geopolitical

relationa
economic context than is usually done. Historical and relational contextu-
alization is necessary both for denaturalizing common assumptions about
law today and for refusing bounded understandings of legal acts, instead
identifying links between and among people, places, and discourses at
multiple spatio-temporal scales. It is also particularly important because of
the ways in which common law actively de-contextualizes, tending to mini-
mize or reject the significance of the broader social, political, and economic
conditions in which legal cases are situated. Although, at first glance, the
practice of case precedent seems to preserve the past, it does so selectively,
privileging isolated components of past cases, while obscuring others. This
continual erasure of its own contingent and historical development is part
of law’s “frozen politics.”®” Reading contextually is central to combatting
both the historical amnesia produced in this process and, relatedly, the fic-
tion of legal “closure,” in which law is presented as an autonomous and
technical domain, requiring legal expertise to understand. Examining how
law both shapes and is shaped by other sociopolitical processes is critical to

resisting this fiction, which is itself a key source of law’s power.®
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STRUCTURE OF THE BOOK

The complexities of common law change belie any simple idea of a decades-
long unified strategy of judicial expansion. Nevertheless, that expansion
has been remarkably continuous, if irregular, and it has been produced
through the repeated deployment of a limited set of legal tactics. This ten-
sion between coherence and contingency can be partly resolved by distin-
guishing among the goals, mechanisms, and more or less unintended effects
of common law decisions. Neither litigants, judges, nor the US executive
set out to expand the spatial reach of US judicial power per se. They did,
however, aim to protect US companies by containing or resisting anything
that smelled vaguely of Communism or simply of non- or “more-than” cap-
italist developmental efforts,®” and they explicitly sought to depoliticize
conflicts with Third World governments and to bolster US financial and
dollar power. Once the legal mechanism of redefining the public/private,
political/legal, and foreign/domestic distinctions turned out to be useful
for accomplishing these goals, litigants and judges learned to deploy this
mechanism again and again. The effects of this included rewriting the rules
of territorial sovereignty, bolstering American empire, and helping define
the contours of “the economy” at the global scale. This book tracks these
goals, mechanisms, and effects through a chronological examination of the
expansion of US judicial territory and its role in mediating the relationship
between private (mostly US) capital and Third World states.

Chapter 1 situates judicial territory in relation to broader conceptual-
izations of capitalism and imperialism and summarizes the changing role of
law in this relationship over time. I suggest that different forms of law have
been important to different imperial strategies. These legal forms, moreover,
have distinct spatialities and have, in turn, helped constitute the variegated
geographies of both empire and capitalism. By contrasting post—World War 11
Us judicial territory with the territoriality of earlier imperial formations,
I show that the messy irregularity of judicial territory today does not mark
a simple rupture with obsolete Westphalian “national” geographies, but
rather a continuation by new means of previous imperial ones.

The rest of the book examines key phases in the extension of US ju-
dicial territory. Chapters 2 and 3 investigate the period from the end of
World War II through the mid-1970s, when judicial expansion was shaped
most importantly by the threats of Cold War Communism, on the one
hand, and anti-colonial economic practices, on the other. More specifi-
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cally, chapter 2 focuses on the shift from an absolute to a restrictive theory
of foreign sovereign immunity. I show that introducing a commercial ex-
ception to the doctrine required not only asserting hat commercial acts
were no longer immune, but first redefining all commercial acts as private
for the first time and then gradually expanding the category of what counts
as commercial. In the context of the Cold War, postcolonial economic
practices, and growing Third World support for the NIEO, this expansion
of the category of commercial activity was used to subject state-owned en-
terprises, government infrastructure contracts, and official aid programs to
business-friendly governance by US laws and courts. This shifted respon-
sibility for many fraught geopolitical issues from the executive to the judi-
ciary, depoliticizing significant questions about how the economy should
be governed, just as defining the proper relationship between political and
economic sovereignty was becoming zhe most heated geopolitical question
of the era. With the codification of the commercial exception in 1976, sov-
ereign immunity was even further restricted by the weakening of explicitly
spatial rules about how much of a connection between a foreign state’s
activity and the United States is required for investors to bring suit.
Chapter 2 takes a broad-brush approach to the emergence of the re-
strictive theory of foreign sovereign immunity, considering dozens of
cases involving Communist and postcolonial governments in the post-
war decades. The remaining chapters of the book are more focused, each
consideringonly a few especially transformative cases. Chapter 3 examines
how the act of state doctrine was weakened in response to Cuban nation-
alizations of US private property after the Cuban Revolution. The right
to nationalize property and the question of whose laws should determine
compensation were at the heart not only of US-Cuba hostilities, but of the
NIEO and Third World efforts to regain control of national resources in the
1960s and 1970s. Although foreign nationalizations are still legally defined
as public, sovereign acts, the Cuban nationalizations eventually spurred
the adoption of a (partial) common law commercial exception to the act of
state doctrine and the redefinition of what we could call nationalization-
adjacent activities as private and commercial. Together with bilateral in-
vestment treaties (BITs) and international arbitration, these domestic
US legal changes reduced the usefulness of nationalizations for all Third
World states. The restriction of the act of state doctrine, which concerns
the acts of foreign sovereigns in their ows territory, was more heavily
contested than was the restriction of foreign sovereign immunity. Its
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implications for redefining territorial sovereignty, I show, were corre-
spondingly profound.

Bringing state-owned enterprises, government infrastructure contracts,
official aid programs, and aspects of nationalizations within US judicial
reach did not make them illegal, but it did make them less useful to foreign
states by stripping them of the protections that had previously shielded
most government acts from US courts and by subjecting them to the pro-
business commercial rules of the United States. The upshot was that, just
as many Third World countries gained formal sovereign status for the first
time, this newfound sovereignty was undermined not just by growing US
economic dominance and informal influence, but by the juridical exten-
sion of US power. As internal Third World tensions, structural crises in the
Global North,” and the neoliberal counterrevolution of the 1970s put an
end to the NIEO and other Third World developmental projects and led to
the reconfiguration of US empire on new grounds, judicial territory was
repurposed to meet new ends.

Chapter 4 shows how the form and function of US judicial territory
shifted to address the Third World debt crises of the 1980s. In this con-
text, both foreign sovereign immunity and act of state rules were further
weakened to give US courts and private creditors more control over foreign
sovereign debtors. The mechanisms for this new expansion of judicial terri-
tory included new rules for defining the foreign/domestic distinction in the
context of intangible property, as well as the further reification of the public/
private divide and the continued expansion of the category of private, com-
mercial activity. Together, these changes undermined debtor governments’
ability to manage national monetary and fiscal stability, strengthening pri-
vate creditors and contract fundamentalism, while also helping institu-
tionalize neoliberal market logics at the transnational scale. This occurred
both through the direct application of transnational US domestic law and
through the ways in which creditor litigation worked in tandem with IMF
structural adjustment programs to impose neoliberal policies on debt-
ors. The role of US courts in this process both depended on and further
strengthened the growing power of New York finance and the US dollar.

Chapter s focuses on the creditor litigation against Argentina with
which this introduction opened. It shows that the expansion of US judicial
authority over more and more foreign government economic activities has
continued in the twenty-first century, with US courts now claiming more
authority than ever before—including, in some cases, over the entire world
except the country being sued. In the process, courts have built on the case
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precedent discussed in previous chapters, while simultaneously breaking
new ground by not only further expanding the categories of commercial
and domestic, but even challenging their relevance altogether. This has led
to significant tensions between the executive and the judiciary over the
proper extent of US judicial reach for the first time. While US courts had
long been respectful of and sometimes even directly deferred to the views
of the executive in past moments of judicial expansion, in the Argentina
litigation, the courts dismissed the executive’s concerns altogether. When
it comes to cases it understands as commercial, the judiciary no longer
shows any interest in the executive’s opinions or in the possible political
implications of these cases.

These emerging tensions between the executive and the judiciary
should not be overstated. Yet, they do raise important questions about the
future of US judicial territory and its relationship to global capitalism, on
the one hand, and US empire, on the other. The US has lost considerable
legitimacy, if not yet its global dominance, in the past two decades. At the
same time, the mutual interdependence of US economic and legal power is
as relevant today as it was in the 1950s or 1970s. While the growing power
of China and the expandinglegal territories of jurisdictions like Singapore,
Malaysia, and Hong Kong make the continued expansion of US judicial
territory more fraught, in the conclusion I suggest that, as long as New
York remains a global financial center, US courts and domestic law will
remain globally important—even if they no longer serve the foreign policy
interests of the US government as clearly as they once did.
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CHAPTER ONE

Law, Capital, and the
Gcographies of Empire

In 1896, the US Supreme Court’s now infamous “separate but equal” de-
cision in Plessy v. Ferguson reinforced segregation and gave formal federal
sanction to state-imposed Jim Crow laws around the country.! Five years
later, Downes v. Bidwell held that the Constitution need not apply in full
to recently annexed US territories or their inhabitants.” The main opinion
in Downes, penned by Justice Brown, held that Puerto Rico was “a territory
appurtenant and belonging to the United States, but not a part of the United
States.” In a concurring opinion, Justice White suggested that the territory
should be considered “foreign to the United States in a domestic sense.” This
formulation echoed the 1831 case of Cherokee Nation v. Georgia, in which
Chief Justice John Marshall held that “Indian tribes” were “domestic depen-
dent nations,” neither fully sovereign nor fully part of the United States.?

Plessy v. Ferguson was finally overturned by Brown v. Board of Education
in 1954.° American Indians were recognized as full citizens of the United
States in 1924, though tribal sovereignty of course remains partial and con-
tested.” And while the United States has either fully incorporated or released
some of its overseas territories and has granted US citizenship to the inhabit-
ants of others, several remain less than equal members of the Union. Downes
remains “good law;” shaping life for millions in Puerto Rico, Guam, Ameri-
can Samoa, the US Virgin Islands, and the Northern Mariana Islands.®

All these examples showcase the role of US domestic law and courts in
producing racialized and spatialized differences among people and places
within what the United States sees as its official boundaries. Yet, the same



Court who oversaw Plessy in 1896 and Downes in 1901 issued another de-
cision that illustrates a striking contrast between the application of US
judicial power within and beyond official US borders at the turn of the
century. In the 1897 case Underhill v. Hernandez, a US businessman sued a
Venezuelan revolutionary military commander in US courts for alleged de-
tainment and property seizure. The US Supreme Court, however, held that
the US judiciary had no right to judge the actions of a foreign sovereign
government in its own territory.” In what would become the most famous
formulation of the traditional “act of state doctrine,” Chief Justice Fuller
declared that “Every sovereign State is bound to respect the independence
of every other sovereign State, and the courts of one country will not sit in
judgment on the acts of the government of another done within its own
territory.”'? This was also the period of absolute foreign sovereign immu-
nity, in which courts refused to allow litigation against foreign sovereign
ofhcials or properties within US borders, let alone beyond them.

Underhill is often seen as reflecting a commitment to the “positivist”
norms of absolute Westphalian territoriality widely associated with the
consolidation of the modern state form." It remained essentially unchal-
lenged until the 1960s. Yet, comparing Underhill with Plessy, Downes, and
Cherokee Nation draws attention to the importance of judicial understand-
ings of what counted as “in” or “outside” the United States at the time. To
the extent that the Supreme Court embraced strict territorial sovereignty,
as in Underhill, this was based on an imperial not a national understanding
of US borders. While Venezuela was understood to be beyond US judicial
reach, American Indian territories on the continent and overseas territo-
ries like Puerto Rico and the Philippines were not. The courts thus played
an important role in legitimating and perpetuating imperial distinctions
within official national and imperial US borders, whether in relation to
the internal oppression of Black people in the United States or the formal
conquest and colonization of American Indians and overseas territories.
However, they simultaneously refused to act beyond these borders, at least
in cases involving foreign governments or their officials.

Contrasting Underhill with these other cases highlights important spa-
tial distinctions in the modalities of empire exercised by the United States.
Even at the height of the so-called Westphalian era, the United States in-
tervened in foreign affairs throughout the Western Hemisphere, whether
through military, diplomatic, or economic coercion. These interventions
went well beyond the territories that the United States had officially
claimed or colonized, despite the Court’s seeming commitment to terri-
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torial sovereignty in Underhill. Yet, these interventions were carried out
by the executive branch, not the judiciary. The Underhill Court made this
distinction between the sources of US power clear, suggesting that it was
up to the US government to negotiate with Venezuela on Mr. Underhill’s
behalf; if it so wished."? This case did not so much reflect a commitment
to absolute Westphalian sovereignty, then, but rather a certain view of the
separation of powers within the US government. The question was not
whether strict territoriality should prevent the United States from under-
mining the sovereignty of foreign states. Rather, it was whether the judi-
ciary or the executive was the right branch to do so. In contrast to Plessy,
Downes, and Cherokee Nation, in which US courts exercised authority
within what were understood to be official US national and imperial bor-
ders, only the executive had the right to exercise US power beyond them.

This understanding of the relationship between law and transnational
US power changed in the twentieth century. There is nothing new about
the imbrication of law and empire. But different kinds of law have played
different roles in shaping US imperial power over time. As formal coloni-
zation, gunboat diplomacy, and direct interference in other governments’
decisions were delegitimized in the wake of World War I1, the US judiciary
simultaneously claimed more and more authority over the economic acts
of foreign governments—including acts that occurred in the United States,
in transnational or liminal spaces, and even within foreign sovereign terri-
tory. This meant that, just as the principles of self-determination and formal
sovereign autonomy became the norm, this sovereignty was undermined by
the juridical extension of the authority of US domestic laws and courts over
other countries—in short, by the extension of US judicial territory.

The rest of the book examines specific transformations in US common
law on which this expansion of judicial territory was built. This chapter in-
stead provides a broad view of the changing relationship between law, capi-
tal, and US empire in order to make the case that judicial territory both
initiated a new phase in the expansion of US empire after World War II
and has remained continuous with previous imperial formations in many
ways. More broadly, I suggest that law has long acted as a structuring link
between capitalism and imperialism, with a particularly important role in
defining the geographies of each.

In the following pages, I offer a conceptualization of empire, capitalism,
and the relationship between them. I then turn more specifically to the
role of law in that relationship, with a particular focus on US empire and
capitalism, before and after World War II. Only then do I turn to judicial
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territory as an important modality of postwar US empire and situate this
in relation to earlier forms and geographies of imperial power. I argue that
the irregularity and dynamism of the boundaries of judicial territory today,
and the way it has reconfigured practices of territorial sovereignty, do not
signify a simple rupture with earlier national territorial practices. Rather,
the extension of judicial territory has perpetuated, in new modes, previous
highly irregular and ambiguous imperial spatial strategies. Finally, I con-
clude the chapter with a discussion of why judicial territory took on these
functions when it did. Specifically, I consider the ways in which judicial
territory is uniquely well suited to legitimate and obscure ongoing impe-
rial relations of hierarchical governance and extraction in an anti-imperial
climate.

CAPITAL AND EMPIRE

Empires predate capitalism by thousands of years, and no empire has been
driven solely by capitalist logics. Conversely, capitalism has never fit seam-
lessly with any one state’s geopolitical interests, and most capitalist states
today are not empires. Yet, capitalism was forged in the crucible of empire,
and for the past five hundred years or so, empires and capital, imperialist
logics and capitalist logics have been closely entangled. This has remained
true even as explicit empires have receded from the political map, and the
modern nation-state has gradually become the dominant political form.
Empires can be conceptualized most generally as large state forma-
tions that are expansionary (secking to increase control over new lands,
people, and resources, with or without colonial domination), extractive
(with a tendency to suck money and resources from the peripheries into
the center), and hierarchical (characterized by unequal, often racialized
distinctions, obligations, and privileges among subjects).”* While empires,
or in Stoler and McGranahan’s insightful term “imperial formations,” 4
are necessarily tied to powerful states, this does not mean those states
are monolithic or unified, nor that they wield absolute control over their
many subjects.”® Rather, as recent detailed historical research on particu-
lar empires has shown, imperial formations are always characterized by an
array of state and nonstate actors, with interests that sometimes overlap
and sometimes contradict one another. Indeed, it has often been imperial
agents (e.g., settlers, merchants, and missionaries) on the edges of empires,
who fight most fiercely for new bouts of expansion and extraction, drawing
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on imperial authority in some ways, even as they challenge or irritate their
own imperial governments.®

From the fifteenth century on, European and, eventually, American im-
perial expansion were also inseparable from the development of capitalism.
Capitalism began to coalesce as a powerful political economic formation
in the fifteenth century and gradually increased in dominance over the next
few hundred years. As Appel emphasizes, the capitalist “project” is always
incomplete.” What's more, many aspects of life exceed or subvert capital-
ist logics.”® Yet, capitalism is also now a worldwide, if always differentiated,
phenomenon, leaving no place on earth untouched. While its particular
features vary hugely over time and space, it is broadly characterized by
the tendencies toward the separation of most people from producing the
means of their own subsistence, the extraction of surplus value from those
now dependent on laboring for others (whether as enslaved, indentured,
or waged laborers), the dominance of the production of commodities (i.c.,
goods for sale rather than immediate use), the institutional promotion of
property rights and private contract, and competition among capitalists.

Together, these characteristics make capitalism dependent on continual
accumulation and growth—Ilike imperialism, capitalism is inherently ex-
pansionary and extractive. It requires the constant input of new materials,
land, and labor to fuel ever-increasing production, as well as the opening
of new markets in which these goods can be sold.” Like imperialism, it is
also always hierarchical, based on the production and exploitation of class-
based, gendered, and racialized distinctions among workers, within and
across political boundaries.?’

The parallels between empire and capitalism are not accidental, but
rather co-constitutive. While the desire for wealth and resources has al-
ways been a primary driver of imperial expansion, this took on particular
characteristics with the development of capitalism. And while empires pre-
date capitalism, capitalism has always existed in relation to imperial proj-
ects, and both the history and the geography of capitalism are inseparable
from European imperial expansion and competition. The long dominant
idea that capitalism was born in Europe, came into its own with the Indus-
trial Revolution, and only then spread gradually from there to the rest of
the world is a myth. Capitalism has been transnational from the start. It
was always produced through the inzeraction between Europe and the rest
of the world, as European imperial expansion spread to the Americas and
the coasts of Africa and South Asia, and then eventually throughout Asia,
Africa, and the Middle East.”!
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European imperial expansion was driven by many forces, including
geopolitical logics of inter-imperial competition; domestic political unrest;
the desire for status; the desire of imperial settlers and subjects for religious,
political, social, and economic opportunity; and the racialized logics of civ-
ilizational expansion in which the line between cause and justification has
always been fuzzy at best. Yet, the violent extraction of wealth, labor, and
resources—necessary for the continued expansion of capitalism—was also
a constant component.”* It was these resources, cheaply produced through
the exploitation of coerced labor in the colonies, that enabled European
businesses and states to accumulate capital for investment at the rate they
did and that provided the raw materials that made the industrial revolution
possible. The colonies also provided luxury goods for the aristocracy and an
emerging bourgeoisie, as well as cheap sugar, tea, and other products that
enabled the rise of mass consumer culture in the industrialized world, while
helping keep the wages of European workers relatively low.?

Even as they sent raw inputs to Europe, the colonies themselves pro-
vided new markets for European manufactured goods and outlets for
European investment.** Meanwhile, European imperialism reconfigured
diverse societies (though never totally) to make them more susceptible to
capitalist logics, through everything from introducing European contract
rules to turning peasants into wage laborers to fostering export-oriented
monocropping.” The racialized civilizational discourses of empire legiti-
mated all these interactions in Europeans’ eyes.

Ifanything, the link between capitalism and empire became even stron-
ger with the United States’ separation from the British empire. While later
accounts have too often accepted the idea that the United States had only
a brief foray into imperialism around 1898, the US has always been both
a nation-state and an empire. The first 150 years of American history were
characterized by blatant imperial expansion and conquest, first on the con-
tinent and then overseas.?® Of course, many Americans believed that their
“empire of liberty,” in Thomas Jefferson’s famous words, was unique in
bringing democracy and freedom to those places it conquered (if not im-
mediately to the people who already lived there). Yet, American expansion,
like that of the European empires, was always driven in significant part by
the desire for land and resources that could feed the small-scale agrarian
capitalist dreams of settlers, while also sustaining industrial capitalism in
the Northeast and plantation agriculture in the South.

If anything was exceptional about US empire, it was the avidity with
which Americans believed that the whole world’s resources should be open
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to them, and that freedom and markets were near synonyms. As historian
Thomas Bender has put it, “Almost unthinkingly—and to an extraordi-
nary degree—Americans came to associate the meaning of America with
an entitlement to unrestricted access to land and markets. Land, freedom,
opportunity, abundance, seemed a natural sequence.”” This stance spurred
and legitimated both physical territorial conquest and more indirect forms
of imperial coercion, as well as the push for the economic opening of the
rest of the world to American capital: “There has been since Jefferson’s pres-
idency near American consensus that the whole globe should be open and
available to American enterprise.”*

The logics of empire and the logics of capital, in short, are impossible to
disentangle, despite never being reducible to one another. What’s more, if
capitalism has always been distinct from, but linked with Western imperial
expansion, then law has always been an important part of that linking. In
the remainder of this chapter, I consider the changing roles of law in shap-
ing the relationship between capitalism and imperialism before and since
World War II, with a particular focus on the United States. Throughout,
I emphasize the ways in which different forms of law have shaped distinct
imperial modalities and geographies of empire, both at the same and at dif-
ferent points in time.

LAW, CAPITAL, AND EARLY US EMPIRE

As law and political economy scholar David Singh Grewal has written,
“capitalism is fundamentally a legal ordering: the bargains at the heart of
capitalism are products of law.”* Law not only permits or prohibits par-
ticular activities (e.g., child labor or the sale of human organs), but also
defines and underpins all property rights, mediates the distribution of
value in so-called normal times and during crises, institutionalizes specific
cultural norms in “market life,” and transforms things into assets.’® Law
also plays a central role in the production of economic geographies. In
addition to the inherently spatial character of all property relations, law
defines and enacts the boundaries of markets for the sake of regulation,
taxation, and competition.> More broadly, law not only links state power
to a preexisting national territory, but also plays a key role “in establishing
borders and zerritorializing space”** This includes its role in constituting
(trans)national corporate sovereignty, as well as in producing seemingly
disembedded spaces like the offshore and the enclave.®
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Law has also been central to all imperial formations. Laws and legal prac-
tices define and structure the unequal status, obligations, and privileges of
different groups within empires, as well as mediating relationships between
insiders and outsiders, conquerors and conquered.> Jurists themselves, fur-
thermore, have been important imperial agents, with their own interests and
sometimes messy relations to central states, while other actors on the edges
of empires have both relied on and subverted imperial laws for their own
purposes.®> Furthermore, despite a tendency to discuss the relationship be-
tween European and extra-European spaces in the colonial period in terms
ofa contrast between zones of law and of lawlessness, this representation was
never accurate. Colonial encounters were shaped by the way imperial and
local legal practices intersected and rubbed up against one another, often
producing overlapping jurisdictional arrangements and hybrid legal forms.>¢

It is not only that law was constitutive of both capitalism and imperial-
ism simultaneously. Rather, law facilitated processes of expansion, disposses-
sion, and extraction that connected imperial and capitalist development. It
also helps explain spatial variegation within each process. Echoing challenges
to diffusionist accounts of capitalism, some legal scholars have challenged
similar accounts of the spread of international law from Europe #o the rest
of the world. Instead, they have shown that the origins of contemporary
international law lie in the colonial encounter besween Europeans and non-
Europeans.’” More complicated than mere inclusion and exclusion, the
phenomenon of unequal, hierarchical incorporation has long been a cen-
tral characteristic of imperial formations. Differentiation according to the
logics of white supremacy and biologically determinist understandings of
race became especially pronounced in the Euro-American empires of the
carly capitalist period and reached a height in the high age of empire in the
late nineteenth and early twentieth centuries.® Law played a key role in
establishing and perpetuating these racial hierarchies.”

The international law that emerged during the colonial period made
explicit distinctions between colonizer and colonized, and it structured
and legitimated the dehumanization of non-Europeans and their formal
subjection to the colonizer’s authority. This was critical to justifying ter-
ritorial expansion, the exploitation of indigenous labor, and the extraction
of resources from non-white peoples on which both imperialism and capi-
talism depended.*

More specific legal practices operationalized these racialized logics
within particular empires. In the US context, the central role of coercive,
lopsided, and frequently violated treaties in facilitating indigenous dispos-
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session in the eighteenth and nineteenth centuries is well known.*! Bilat-
eral legal agreements also structured the annexation of territory from other
nation-states and empires, whether in treaties marking the cessation of vio-
lent conflicts (such as the Mexican-American War of 1848 or the Spanish-
American War of 1898), or in agreements that facilitated the purchase of
land from one state by another (as in the 1803 Louisiana Purchase in which
the United States acquired 828,000 square miles from France or the 1868
purchase of Alaska from Russia).

Less well known are the more subtle domestic legal practices used to seize
land from indigenous populations. As legal scholar K-Sue Park has shown,
new approaches to mortgage, debt, and foreclosure were used to make land
fully alienable in the New World in ways it was not yet in Europe. This made
it possible for settlers to claim permanent ownership over land formerly held
by American Indians. Only later were these colonial legal tools integrated into
mainstream English and American property law.*2 Brenna Bhandar shows,
more broadly, that many now standard forms of property law were first de-
veloped in the British colonies and based on racialized ideas about property,
civilization, and whiteness. In short, “legal forms of property ownership and
the modern racial subject are articulated and realized in conjunction with
one another.* This history can fruitfully be read together with work on the
peculiarly powerful position of lawyers in the United States and the close
relationship between law, capital, and politics in the century and a half after
the American Revolution.** The intensified American commitment to “free”
markets and property rights was inseparable from ideas about racial superior-
ity and the desire for new lands and resources.

With the closing of the so-called Western frontier in the late nine-
teenth century and the United States” turn from continental to overseas
colonization, US domestic law likewise took on new imperial functions
and geographies. As the United States annexed the Philippines and Puerto
Rico, as well as Guam, American Samoa, and several other territories at the
end of the nineteenth century, US courts struggled to define the relation-
ship between these territories, their inhabitants, and the mainland. West-
ward expansion had always been a story of conquest and annexation, but
Americans had squared this with their own anti-imperial revolutionary
origins by requiring that all newly acquired continental territories eventu-
ally be added to the Union as equal states.®®

Of course, this never included all people in those territories—indigenous,
Black, Asian, and Mexican peoples, as well as women, had always been le-
gally and practically excluded from full social and civil rights. Yet, the late
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nineteenth-century annexation of territories in which the majority of the
population was non-white was different. Many Americans were uncom-
fortable with ever granting full citizenship to the people of these territo-
ries. At the same time, the idea of holding these territories in a permanently
subordinate status threatened the supposedly exceptional moral character
of the United States. Courts in the United States played a crucial role in
settling these debates through a series of early-twentieth-century Supreme
Court cases now known as the “Insular Cases.” These cases, including the
Downes v. Bidwell case discussed above, determined that the United States
could hold on to its overseas “unincorporated territories” indefinitely with-
out extending constitutional rights to the people living in them—and that
it could relinquish these territories if and when it chose to.*

In addition to defining and structuring the spatio-legal relationship be-
tween the United States, its internal “others,” and its formal colonies, law
continued to play a critical role in facilitating the more informal expansion
of US empire abroad. The United States had laid claim to a sphere of influ-
ence in the Americas as early as 1823 when President Monroe declared the
Western Hemisphere off-limits to further European colonization. By the
end of the century, it had exerted strong influence throughout the region
and beyond, intervening dozens of times to protect its commercial interests
abroad.”’ These practices intensified in the early twentieth century as US in-
dustrialists and financiers became increasingly entangled in the economies
of supposedly independent states, leading to the heightened integration of
financial and racial capitalism throughout the Western hemisphere.

This was not merely a question of economic influence, but of coordi-
nated engagement by US business elites and government officials. First,
though not the norm, potential US military intervention was a power-
ful deterrent to those states that might threaten US economic interests
or oppose US views on property law. This was borne out in over thirty-
five direct military interventions and occupations in Latin American and
Caribbean states in the first half of the twentieth century.® In other cases,
the US government intervened directly in the governance of foreign states,
arranging for direct US oversight of foreign finance ministries, central
banks, tax collection, and fiscal policy. Such arrangements, Peter Hudson
finds, sometimes even included explicit provisions for US military inter-
vention in case of breach—“dollar diplomacy” and “gunboat diplomacy”
were intersecting, not opposing strategies.>’

Like the relationship between the US and its formal territories, the ex-
tension of US power beyond the formal boundaries of US empire was also
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shaped by law. But where the former was most impacted by domestic laws
and judges, US interventions beyond those formal boundaries were instead
shaped by the US’s deployment of international law. So-called international
law or the “law of nations;” as it was then often known, had long been impor-
tant in shaping interstate and inter-imperial relations. Yet, the term did not
refer to any clear and codified body of rules. Rather, it was a much fuzzier
concept used to refer to a growing body of treaties and agreements, as well
as to what were understood by Western jurists to be the general rules agreed
upon by “civilized” states. In the early twentieth century, the United States
became increasingly active in forging this international legal arena.

Empire, in this period, was not anathema to international law but rather
was “itself an international norm that was part of, not external to, the
law”>! In Legalist Empire, Benjamin Coates shows how a group of Ameri-
can lawyer-statesmen located mostly in the Department of State learned
to use international law in support of American expansion, both to pro-
mote formal colonization following 1898 and to facilitate “new practices
of informal empire by spreading legal regimes that protected the preroga-
tives of US capital while assuaging opposition from domestic and foreign
opponents.”> This continued the racializing practices of earlier European
and American imperial expansion: “The rule of law was understood as the
application of civilization to restrain irrational behavior.”>

In sum, law was always an integral component of Western imperial
practices and geographies, including in the United States. Central to the
promotion of capitalist social relations and always shaped by and enacting
ideas about racial hierarchies and civilization, the imperial and capitalist
functions of law throughout this period are impossible to disentangle from
one another. In the US case, law contributed to the dispossession of indig-
enous peoples, overseas colonization, and less formal but still blatant inter-
ventionism in the Western Hemisphere, all carried out simultancously in
the name of US geopolitical interests, freedom, and markets.

Yet, as the above examples show, different kinds of law had spatially dis-
tinct roles throughout this period. Domestic US law determined the internal
differentiation and governance of populations within official US borders,
whether national (i.e., within the incorporated states of the union) or im-
perial (on Indian reservations or in the overseas colonies). International
law governed relationships with states understood to be formally outside
the United States, including those Latin American and Caribbean coun-
tries that were officially independent but under more or less direct US
dominance in practice. This distinction determined both the type of law in
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cach sphere and its source. While domestic law was produced by Congress
and the judiciary and iteratively interpreted and enforced by the courts,
international law was the domain of the US executive branch, with power
concentrated in the Department of State. Moreover, while often aiming to
protect the interests of private US capital, this sort of international law did
not directly govern cross-border relationships between private actors or
between private actors and foreign governments; rather, it operated on the
terrain of properly international relations between states.

US courts had no say over the content of this international law. Even as
the US as a whole exercised extensive power beyond its official borders in
the nineteenth and early twentieth centuries, judicial authority was strictly
curtailed. As the Underhbill case with which this chapter opened shows, US
courts themselves refused to issue judgments that could be seen as interfer-
ing directly with the territorial sovereignty of foreign countries. For issues
of that nature, the courts insisted, it was up to the executive to intervene, if
it wanted to.>*

Only when the form of US empire shifted after World War II did this
division of power between the judicial and executive branches and be-
tween domestic and international law change. As formal sovereign equal-
ity became the global norm, the transnational extension of US domestic
law, or what I call judicial territory, over other governments and state
spaces became an increasingly important modality of transnational US
power—one that depended on rewriting the rules of national territoriality
and sovereignty themselves.

Yet, judicial territory is not the only form of law that has continued to
mediate the relationship between capitalism and imperialism in the post-
war period. Before turning specifically to judicial territory, I first sketch out
the broader spatio-legal framework within which global capitalism and US
power have developed since the 1940s. This is helpful both for contextual-
izing judicial territory as just one significant form of legal power among
others in this period and for illuminating what is distinctive about it.

LAW, CAPITAL, AND US EMPIRE IN THE POSTCOLONIAL ERA
World War II sounded the death knell for the Western European and
Japanese empires and led to the ascendence of two new superpowers and

the Cold War conflict that would inflect the next half century of global eco-
nomic, military, and political relations. While the Soviet Union cemented
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its hold over large parts of Central Asia and Eastern Europe, the United
States became the world’s most powerful capitalist economy, assuming the
mantle of “leader of the free world,” and coming, in Panitch and Gindin’s
words, to “superintend the making of global capitalism.”® In the context
of the waning legitimacy of imperialism and poised, by virtue of its un-
matched economic strength, to reap the benefits of a less explicit empire
of free trade in any case, the anti-imperialist narrative that had always been
an important component of American identity became even more cen-
tral to legitimizing US, military, economic, and political domination.® As
McGranahan puts it, “In the era of decolonization, empire is a story of
imperialism denied and disguised.”’

This empire in disguise has had many dimensions. In addition to doz-
ens of blatant military interventions in other countries, the United States
has built the most extensive network of global military bases the world
has ever seen. Meanwhile, it has continued to fuse its own geopolitical
and geoeconomic goals through the construction of an emerging liberal
international order focused on promoting procapitalist trade and financial
practices (while doing far less to limit human rights abuses, military ag-
gression, or environmental harms). Enrolling other states in this order has
involved a mix of threats, persuasion, and incentives, from covert military
interventions to the use of conditional foreign aid and loans.>®

It was as the architect and primary beneficiary of this order that the
United States presided over the era of globalization that began after World
War I and accelerated with the neoliberal counterrevolution of the 1970s.
In contrast to the previous high point of intensive cross-border economic
integration in the late nineteenth and early twentieth centuries, this post-
war phase of global integration has unfolded in a world of formally sov-
ereign nation-states, overseen by a host of new international rules and
institutions. Yet, like previous phases of globalization, this has not been
primarily about leveling or homogenizing economic conditions within or
across countries, but rather about simultaneous processes of integration,
differentiation, and uneven development.” The United States has pre-
sided over a highly unequal transnational economy, in which the benefits
of cheap labor and the flow of raw materials and capital from the periphery
to the center (especially to the United States, but also to other parts of the
rich world) has remained a fundamental pattern, notwithstanding the rise
of the BR1Cs (Brazil, Russia, India, and China) and even as increased for-
eign direct investment and the functional integration of production across
borders has reorganized global supply chains in complex ways.®* Within
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this framework, law—national, international, and transnational—has re-
mained central to the simultaneous maintenance and denial of US empire,
while promoting not just the interests of particular capitalist states, but of
global capitalism as a whole.

Neoliberal ideology is famously characterized by a powerful discourse
about states versus markets and a commitment to so-called free market
principles. Yet, in practice the period of intensified global economic in-
tegration we now refer to as neoliberal globalization has not meant the
shrinking or retreat of the state, but rather its restructuring and reconfigu-
ration.®! Indeed, in contrast to the laissez-faire liberalism of the nineteenth
and early twentieth centuries, the zeoliberal period has coincided with a
proliferation of laws and an expansion of the capacities of modern states.®>
As Panitch and Gindin explain: “As capitalism developed states in fact be-
came more involved in economic life than ever, especially in the establish-
ment and administration of the juridical, regulatory, and infrastructural
framework in which private property, competition, and contracts came to
operate.”® This only intensified with the acceleration of neoliberal global-
ization from the 1970s on: “Far from the globalization of production and
finance ‘disembedding’ markets from society, it was the ways in which cap-
italist Taws of value’ were embodied in ‘rules of law’ that made possible the
further proliferation and spatial expansion of markets.”*4

Even as the role of law in constituting capitalism has intensified over
time, its precise forms and functions have changed. Obviously racialized
legal distinctions between colonizer and colonized became illegitimate
by the mid-twentieth century. Yet, the use of law to differentiate between
populations did not disappear. Rather, the terms civilized and uncivilized
were replaced by more euphemistic claims about the “law of nations” or a
“general consensus” among states—terms within which the views of non-
Western countries have hardly ever been included. Jurists and investors
today also continue to distinguish between those states seen as possess-
ing the “rule of law” and “good governance” or not. These distinctions are
regularly relied on to justify the use of US, English, or international law
rather than the domestic laws of the states in which economic activities
occur.®® Indeed, the postwar period has been characterized not so much
by the development of a more egalitarian “international” law, but rather by
the spread of Anglo-American-style law at multiple scales.

This is evident in the outsized influence of the United States on the
international institutions that emerged after World War II, including the
United Nations, the IMF, the World Bank, and, eventually, the World
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Trade Organization (WT0). The rules adopted by these institutions, as
well as in proliferating multilateral and bilateral trade agreements, have
been modeled to a large extent on US domestic commercial rules.®® In this
way, international law has continued to mediate the relationship between
US empire and global capitalism. In addition to the US imprint on inter-
national rules and agreements, the second half of the twentieth century
was marked by the Americanization of other national legal systems, often
referred to more euphemistically as the “harmonization” of law or the
spread of “constitutionalism.” ¢’ United States law and lawyers, moreover,
emerged as central players in all these processes, shaping increasingly tech-
nocratic national and international legal rules, and working in interna-
tional law firms and tribunals to represent both US and foreign companies
and other governments.®

In contrast to colonial era legal systems, in which the differential ap-
plication of laws to colonizers and colonized was explicit, in this postwar
framework, the same Anglo-American-style legal rules have applied (in
theory, at least) to everyone. This has been important for the system’s le-
gitimacy. Invocations of universality underwrite the rhetorical power of
the “rule of law;” elevating it above so-called political pursuits. At times,
this reliance on codified legal rules can even make the United States it-
self vulnerable to its own system. As Dezalay and Garth point out in an
analysis of the general “legalization” of foreign policy and economic rules,
“the price of legalization is some degree of autonomization, even if the
rules and practices tend to favor the United States. Sometimes the United
States will lose or be held accountable as a price for the legitimacy of the
system.”® Yet, in a highly unequal economic context, this very universal-
ism has, o7 the whole, reinforced rather than mitigated material differences
between high- and low-income countries, benefitting the US most of all.
By applying so-called equal rules to a world characterized by hierarchy and
inequality, the universalizing abstractions of law “deliberately ignore the
phenomena of uneven development in favor of prescribing uniform global
standards.””® This perpetuates and reinforces colonial-era spatial patterns
of inequality and extraction.

The United States, then, at least until recently, has been the biggest ben-
eficiary of this postwar order. Yet, in contrast to the period of explicit inter-
imperial rivalries among Western powers, US domination since World
War II has also brought significant benefits to other wealthy countries and
to transnational capital as a whole. It has thus been supported, by and large,
not only by the United States, but by most other Western countries and
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by capitalists from around the world. Especially since the 1980s, it has also
been supported by many political elites in the Global South, who often
have both ideological sympathies with this system and who benefit materi-
ally even if their countries do not.”

This widespread, though by no means universal acceptance of the US-
based international order, as well as the centrality of law to that order, have
led many to see postwar US power primarily in terms of rules and coopera-
tion, or at most in terms of hegemony, rather than in terms of blatant domi-
nation or empire. This term has often been used by American foreign policy
apologists to foreground consent 7ather than coercion in ways that serve
to disguise and justify the continued violence of American power in the
world.”? In more sophisticated analyses of hegemony, by contrast, the term
is understood, drawing on Gramsci, as involving a complex combination of
consent and coercion. From this perspective, American hegemony is un-
derstood to be based on a mix of military, political, economic, and cultural
practices, and on the forging of a dominant if always incomplete “common
sense” that serves the interests of the United States first and foremost, while
also benefitting, at least to some extent, other states and/or their elites.”?

The combination of coercion and consent—not mere domination—
has been central to all empires as well.7# Yet, this Gramscian-inflected con-
cept of hegemony captures many aspects of postwar American power and
of the spread of constitutionalism, market logics, and certain powerful
discourses about freedom and liberalism that have gone along with it. To
the extent that the expansion of transnational US law is articulated with
these processes and, as I explore in the final section of this chapter, is itself
a crucial tool for obscuring and legitimizing the imposition of US legal and
market rules on other states, judicial territory too can usefully be seen as
part of a US hegemonic project.

Yet, in my view, the concept of hegemony is better suited to analyzing
the relationship between the United States and its Western allies than it is to
capturing the continued radical inequality between the United States, on
the one hand, and most of the postcolonial world, on the other. Specifically,
the concept of hegemony is often associated with a “diffuse” and “networked
geography of power.””> Yet, this fails to capture key spatial dimensions of the
relationship between North and South, including the ways the system con-
tinues to funnel raw resources and capital from the latter to the former, and
the continued expansion of US power associated both with the proliferation
of US military bases around the globe and with the growing reach of the US

judiciary. Here, the concepts of empire and imperialism remain powerful.”®
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Of course, this leaves open the question of what kind of empire the US is
today. Even amongthose who do see US power since World War I as imperial,
many (especially those not focused primarily on the invasions of Afghanistan
and Iraq) characterize this as informal empire in contrast to the “juridical”
empires of the colonial era. This is meant to reference the fact that the US
has not formally annexed new territories in over a century and the way that,
despite massive imbalances in de facto sovereignty among states, the United
States now operates in and supports a world of officially equal nation-states.”

There is significant truth to this. The end of formal colonization freed
the United States from the need to spend money and resources directly
governing new territories, while helping make all countries open to US in-
fluence and the penetration of US capital. The anti-imperialist discourse of
self-determination has bolstered US legitimacy, while allowing the United
States itself to make arguments from sovereignty when it wants to avoid
international oversight.

Yet, this is not the whole story. The idea that we live in a world of even
formally equal nation-states, in which no sovereign country can exercise
direct governance over another, has been too easily accepted. It obscures
the way that, alongside decolonization in the wake of World War II, an-
other major transformation was underway as well—one that involved the
formal, legal extension of US authority and the redefinition of territorial
sovereignty itself.

Here, my framing of US judicial power as an imperial modality is meant
to make visible important continuities with past imperial formations and
their “repertoires of power”—specifically with their ambiguous geograph-
ical boundaries, their embrace of legal pluralism, and their production of
overlapping, contested, and noncontiguous assertions of territoriality and

sovereignty.’®

JUDICIAL TERRITORY AND IMPERIAL POLITICAL GEOGRAPHIES

As direct interventions in the economic affairs of other states became il-
legitimate, the geography of US judicial authority changed. While courts
had previously claimed authority within both the national and formally
dependent territories of the United States, they had declined to exercise
authority beyond these spaces. Instead, the executive branch, with the aid
of State Department lawyers and international law, had determined US
policy throughout the Caribbean and Latin America.
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In the post—-World War II period, this changed. Courts continued to
operate within the fifty equal states, as well as in the remaining dependent
territories. Yet, they gradually took on more and more authority beyond
those boundaries as well. Contractual practices and changes in commercial
law enabled the increasing extension of US judicial authority over private
actors around the world.”” At the same time, foreign sovereign immunity
and act of state rules were rewritten to make it easier to bring foreign gov-
ernment actions of a so-called commercial character under US judicial
power. This has resulted in a redistribution of different modalities of US
state power across space. Specifically, it has implied a ceding of authority
by the executive branch to the judiciary, as well as both the extension of
the range of US domestic law and a new role for the judiciary in the inter-
pretation and production of so-called international law. Together, these
changes have enabled more and more foreign state economic activity to be
subsumed within US judicial space. The rest of the book examines exactly
how this was done. Here, I situate my analysis of judicial territory in rela-
tion to this chapter’s broader discussion of the links between law, space,
capitalism, and imperialism at different moments.

The gradual extension of this judicial territory enabled the United
States to continue exercising substantial authority over the decisions of
foreign governments in an age of avowed anti-imperialism and formal sov-
ereign equality. This involved far more than economic or political influence
on other countries. Just as many former colonies gained independence for
the first time, US courts redefined traditional conceptions of sovereignty
altogether to enable the extension of US judicial power (in certain matters)
over formally sovereign governments.

This redefinition of sovereignty has been inseparable from a reconfigu-
ration of national territoriality—or rather, of both national and imperial
territorialities. With the extension of judicial power abroad, US domestic
law has continued to foster the simultaneous development of both US em-
pire and capitalism, and of their entwined geographies. In doing so, it has
been marked both by substantial continuities with and distinctions from
previous imperial formations. Seeing how requires stepping back to con-
sider the geographies of earlier phases of imperial and capitalist expansion.

The subjection of much of the world to the linked processes of impe-
rial expansion and capitalist development from the fifteenth through the
nineteenth centuries did not homogenize cither the colonizing or colo-
nized world—rather, it produced an incredible variegation of both capital-
ist and imperial forms and practices.®® This variegation was a product in
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part of the constant negotiation between colonizer and colonized, and of
the many hybrid political and economic formations this produced.®! It was
also shaped by capitalism’s tendency to uneven development—that is, by
the ways that, far from leveling or erasing difference, capitalism itself both
makes use of and produces differences of various kinds.

It was in this context of far-reaching but spatially complex and frac-
tured empires and of a variegated but increasingly worldwide capitalism
that the modern state, with its commitment to fixed territorial borders,
gradually evolved. There has long been a tendency to see empires, with
their associated practices of mapping and geographic knowledge accumu-
lation, as helping to flatten and “rationalize” space “and to corral law into
conventionally defined jurisdictions,” paving the way for the eventual re-
placement of empires by modern, territorially defined nation-states.® Yet,
there are at least two basic problems with this narrative. First, the period of
state consolidation in Europe did not follow but rather coincided with the
height of European empire. The high age of European nationalism and the
high age of empire occurred at one and the same time.*> As Jane Burbank
and Frederick Cooper have argued, it is not only that “empire-states” and
modern states existed simultaneously: more than this, the imperial prac-
tices of many states were central to their own “national” consolidation.®
In other words, the Westphalian state system was coproduced with empire,
not a replacement for it.

In addition, as Benton shows so well, imperial space was not regular
or homogenizing at all. Rather, imperial territories were highly irregular
and heterogeneous, characterized by a range of overlapping, partial, or
shared governance arrangements. Neither the territorial limits of empires
nor their sovereignty over imperial spaces were ever clearly bounded or
defined. Despite maps like those of the British empire showing its imperial
domains boldly marked in red, imperial borders on the ground were most
often dynamic, fuzzy, overlapping, and ambiguous. Indeed, that fuzziness
was sometimes strategic. As Stoler and McGranahan explain, “Sometimes
empire-states were intent to establish their order by clarifyingborders but as
often they were not. Agents of imperial rule invested in, exploited, and dem-
onstrated strong stakes in the proliferation of geopolitical ambiguities.”®

These ambiguous spatial boundaries were inextricably tied to ambigu-
ous and hybrid forms of authority and governance on the edges of empire.
Burbank and Cooper emphasize the pervasiveness of messy territorial
configurations and “shared out, layered, overlapping” sovereignties, in
which imperial agents and local actors negotiated a wide range of (always
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unequal) governance arrangements.*® As Benton shows in the context of
Spanish and Portuguese colonization of the Americas, such complex impe-
rial geographies were the norm. “Sovereignty,” she argues, “did not have an
even territorial or juridical dimension.”” Rather, it was characterized by un-
evenness and contingency, by “fluid boundaries,” “long, thin zones of imper-
fect control,” and “anomalous enclaves.”®® What's more, as Benton explains,
law played a central role in producing these complex configurations. Dele-
gated legal authority and pluralist combinations of indigenous, colonial, and
metropolitan law within empires contributed to the messy geographies of
imperial territoriality and sovereignty. Conversely, legal theories of divided
and layered sovereignty quickly emerged to account for this messiness.®

It was not that these irregular imperial formations gradually gave way
to more and more regular ones and eventually to the territorially well-
defined and internally spatially homogeneous nation-state; rather, among
the empire-states of the imperial age, strategies for expanding the far-flung,
irregular, and fuzzy boundaries of empire coincided with other strategies
for territorial consolidation and demarcation. As Benton explains, “The im-
pulse to territorial rule and the legal politics that transcended or splintered
territory were parallel and not mutually exclusive processes.””® Empires
pursued multiple territorial strategies at once.

The same is true today. While the extension of judicial territory since
World War II marks an important spatial shift in the modalities of US em-
pire operating abroad, the irregularity of the boundaries of judicial terri-
tory does not signify a simple rupture either with earlier national territorial
practices or with an imagined even and regularizing spread of imperial bor-
ders. Rather, judicial expansion can be seen as a perpetuation, in a differ-
ent mode, of previous messy imperial spatial strategies. Like earlier imperial
geographies, judicial territory too has dynamic, sometimes noncontiguous,
and often ambiguous boundaries. Law here, as in previous periods, does
not simply demarcate clear jurisdictional boundaries, but rather helps make
claims to sovereignty in overlapping and contested transnational spaces. The
result is not the Westphalian ideal of asserting smooth sovereignty within
bounded nation-states, but rather a shifting patchwork of graduated and
attenuated sovereignties with messy territorial borders—both those of the
United States and of the countries over which its courts exercise authority.”

This complex geography of judicial territory in the postwar period
complicates common narratives about the nation-state today. The legal
redefinition of territory and sovereignty at the heart of the expansion of
judicial territory means that this period cannot simply be characterized as
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shaped by juridically equal (even if substantively unequal) nation-states.
Rather, territorial sovereignty remains formally fragmentary and overlap-
ping, just as it was in the age of explicit empires.

Attending to these imperial continuities also complicates an equally
widespread but somewhat contradictory idea about the demise of West-
phalian sovereignty. A dominant narrative has been that, even as the end
of World War II, the birth of the United Nations, and mass decoloniza-
tion marked the formal triumph of the nation-state as the near-universal
political form, the turn toward globalization in the post—World War II
period began undermining the absolute Westphalian sovereignty of the
nineteenth century. This assumption also undergirds the idea that the
flexibilization of legal jurisdiction in the past half century represents
the divorce of jurisdiction from state territory, as if territory—hopelessly
confined to the official boundaries of states—no longer bears on this more
“modern” form of jurisdiction.”* Yet, such accounts assume some previous
period of strict Westphalian territoriality that never existed. While state
power and spatiality has certainly changed in the age of globalization, the
discussion of imperial geographies above shows that powerful states always
exercised authority beyond their official national (and even imperial) bor-
ders, and that zones of overlapping, graduated, and hybrid sovereignties
were widespread, not anomalous deviations. Westphalian territoriality was
never absolute. Conversely, globalization has not made political borders ir-
relevant. Rather, the juridical reach of some states has been extended, while
that of others has been curtailed.

To recap, while postwar judicial territory is distinctive for the way it ex-
tends domestic common law and judicial authority vis-a-vis other modes of
imperial power, its irregular and ambiguous borders are not unique among
imperial geographies. Judicial territory, then, represents less a breakdown
of Westphalian territorial sovereignty than it does a continuation of impe-
rial spatial strategies in new forms. At the same time, judicial territory as a
modality of imperial power is also distinct in important ways.

OBSCURING AND LEGITIMATING US EMPIRE

In short, although law has always been entwined with the United States and
other empires, this relationship has shifted over time. Since before Plessy v.
Ferguson and Downes v. Bidwell, US courts have played an important role in
differentiating and governing populations within US national and imperial
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boundaries. Yet, only since World War II have they replaced the executive
branch in governing important dimensions of transnational US interac-
tions with foreign governments. Once formal colonization and imperial
control were no longer seen as legitimate, judicial power became a more
and more important tool of US geopolitical and geoeconomic strategy;
one that enabled the United States to rewrite the rules of territorial sov-
ereignty, undermining the national economic decisions of other govern-
ments. It has done so in a way that is not merely informal but juridical —
instantiated in a truly transnational body of US law. In doing so, it has
become an important part of the link between empire and capitalism.

By subjecting large amounts of transnational economic activity to US
law, US judicial territory has helped ensure that much of the global econ-
omy is governed by rules that privilege contract and creditor rights and
the interests of private capital. In combination with the outsized US influ-
ence on international law and the Americanization of other legal systems,
judicial territory has thus bolstered the spread of market society and capi-
talist globalization everywhere. While not making economic activities like
nationalizations or state-owned enterprises that threaten private investors’
interests illegal, it has made them less useful to postcolonial governments.
This has perpetuated the extraction of capital from formerly colonized na-
tions and underwritten the uneven development that has long shaped rela-
tions between North and South. At the same time, even as it has helped
perpetuate imperial inequalities, the distinctive characteristics of US com-
mon law have been perfectly suited to obscuring the imperial character of
that law itself.

That judicial territory has taken on these imperial functions does not
mean that it has been designed or masterminded by some central power in
any coherent way. Rather, as in previous imperial formations, imperial ex-
pansion is always mediated by a combination of centralized and more cap-
illary forms of agency.” While law is rooted in and enforced through state
authority, the extension of judicial territory has been shaped by an array of
interests. The executive and judicial branches have played dominant roles,
but always alongside other players, most importantly private investors and
their lawyers, who themselves can thus be understood as both agents of
empire and as manipulating imperial forms to their own advantage.

This gives jurists, law schools, legal practices, and common law logics a
unique importance in shaping judicial territory. Indeed, the prominence
of these actors makes judicial territory as a modality of imperial power dis-
tinct from both prior imperial practices and other axes of US power today.
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It also makes it especially well suited to promoting imperial processes of
expansion and extraction, while simultaneously obscuring these processes
and enabling the myth of formal equality to remain in place.

Judicial territory has done this in part in the same way as law more gen-
erally. The discourse of the rule of law has been central to papering over the
constant tension between America’s particular interests and its promotion
of an international liberal order based on supposedly universal rules and
values.”* But judicial power is also distinct from other forms of law in sev-
eral ways. While law and state power are closely connected, the question,
as geographer Joshua Barkan has argued, is what kind of power specifically
law entails, and why politics sometimes takes a legal form.”> Here we can
ask more specifically why politics sometimes takes the form of transna-
tional, judicially produced common law. Or, what makes judicial territory
distinctive—and useful—as a modality of imperial power?

Barkan, referencing Foucault, points out that as older forms of sover-
eign power gave way to governing “on the basis of economy and through
the economy,” law tended to replace ad hoc sovereign decisions with more
standardized and generalizable tools of governance.”® As we will see in the
following chapters, judicial territory has done this in a very particular way
by regularizing what were previously seen as ad hoc foreign policy deci-
sions. Such decisions are traditionally made by the executive branch on
a case-by-case basis. Moving such acts to the judicial domain, in contrast,
subjects them to general rules and brings entire categories of foreign gov-
ernment activity under US authority. This regularizing function has been
an explicit aim of the expansion of US judicial territory, which is often
legitimized in the name of increasing predictability for market actors. It
also means that the extension of judicial authority results not only in a
different modality of US state power operating abroad, but also in an over-
all increase in the frequency with which that power is exercised; where
the executive branch 74y decide to intervene in certain kinds of cases, the
judiciary almost certainly wil/ do so if asked.

Common law is also temporally distinctive. In comparison to not only ex-
ecutive policy decisions and military commands, but also to government leg-
islation, common law changes in a gradual and accretionary way. Judges draw
new distinctions to produce what are, for the most part, small legal changes
that can be at least plausibly justified as in line with past case precedent. One
effect is that common law change can lag behind other shifts in state strategies
or power. This also makes common law even more entrenched and harder to

dislodge, once made, than many other kinds of policies or legislation.””
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Finally, while many forms of law contribute to legitimating and disguis-
ing US empire, common law does this in uniquely powerful ways. As noted
above, both empire and hegemony are based on complex combinations of
coercion and consent. The key question is not only how consent is manu-
factured but also how dissent is managed.”® Anderson notes, moreover, that
both coercion and consent have been harder to institutionalize at the in-
ternational than the national scale.”” Using judicial power to support US
geopolitical economic goals, as we will see, has been a useful mechanism
for helping overcome this difficulty, manufacturing consent and managing
dissent in the service of the imperial aims of extraction and expansion.*°

First, redefining hotly contested transnational affairs as private and
legal, rather than public and political, literally depoliticizes these issues—
recasting them as apolitical, natural, and technical matters and, in the
process, reshaping not just American, but eventually the global common
sense about what constitutes the proper spheres for states and markets,
respectively. This resonates with broader (neo)liberal efforts to institu-
tionalize the separation of politics and economics, with the concomitant
depoliticization of important social relations.”! The expansion of US com-
mon law helped transform this logic of technopolitical privatization into a
geopolitical tool of empire at the transnational scale. The recoding of many
foreign policy issues as merely legal has been an especially potent way for
the United States to obscure its own imperial operations. This is an ex-
cellent example of what Susan Roberts, Anna Secor, and Matthew Sparke
have called, in a very different context, “neoliberal geopolitics”—that is, of
the way that neoliberalism has implied not the decline of the geopolitical,
but rather that “contemporary neoliberal market-based logics are coming
to rework the nature and practice of geopolitics.”!*

Second, the extension of judicial territory has not only helped forge
widespread consent for US economic dominance, but also set the terms on
which that dominance can be contested. Transferring transnational eco-
nomic affairs to the judiciary has not eradicated dissent, but it has funneled
it onto ajuridical terrain. Only rarely do countries sued in US courts refuse
to participate in litigation altogether. Much more often, foreign states hire
US lawyers, go to trial in US courts, and defend themselves with US legal
arguments. Almost all, furthermore, obey US court decisions once made,
no matter how fiercely they resist during litigation. This has meant that,
even as many countries protest each new step of the expansion of US judi-
cial territory, they do so largely on the legal terrain established by previous
US case precedent.
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Third, one reason criticizing previous common law decisions is so rare
is that common law practices of legal precedent and accretion themselves
help obscure the contested origins of today’s transnational US judicial
power. Common law relies on case precedent. Although this makes com-
mon law explicitly historical, it also simultaneously erases historical con-
text. Common law, forged in litigation, necessarily results from conflict
and contestation. Yet, once made, decisions are transformed into prece-
dent in ways that abstract from their original context. It is not only US
judges and lawyers but also foreign governments themselves that facilitate
this forgetting. While each new extension of US judicial territory is fiercely
resisted, countries rarely contest the territorial advances of past decades,
turther contributing to disguising US imperial power today.

The effect of all of this is that, once extended, US judicial territory and
common law power are almost never directly challenged. While serving to
increase US authority over formally sovereign states in order to benefit pri-
vate capital and perpetuate the unequal extraction of resources from South
to North, the distinctive qualities of the common law have also ensured
that these practices have remained invisible to most. These new legal struc-
tures simply fade into the rule of law to which all countries wishing to par-
ticipate in today’s international economic order must profess obedience.
A primary goal of the rest of this book is to make this legal power more
visible by exposing the largely hidden and technical spatio-legal practices
through which this judicial modality of US empire has been produced.
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CHAPTER TWNO

The Politics of the Private

In August 1919, an Italian steamship called 7he Pesaro, loaded with, among
other things, seventy-five cases of artificial silk, took off from Genoa. It
transported the silk to New York City, where it delivered only seventy-four
cases. One case, lost or damaged in transit, was not delivered. Claiming
$250 in damages, the owner of said silk, Berizzi Brothers Company, sued
The Pesaro in New York courts.! The case would have been straightforward
except that 7he Pesaro was owned and operated by the Italian government.
Since the early nineteenth century, it had been well established that foreign
sovereign governments and their public ships were immune from suit in
US courts. The question in this case was whether 7he Pesaro was truly a
public vessel. The answer depended on how commercial activity like trad-
ing was mapped onto the public/private distinction.

The precise question of the public or private character of state-owned
merchant ships had never before reached the Supreme Court. Berizzi and
its lawyers argued that, although owned and operated by the Italian gov-
ernment, the ship was engaged in “a strictly commercial capacity” in carry-
ing merchandise for sale, and that this did not “impress such a vessel with
a public use.”* The Italian government countered that what mattered was
not whether an act was commercial or not, but rather whether it was done
in the service of the people as a whole. “Obviously;” its lawyers argued, “any
interest designed to promote the welfare of people, not as individuals, but
as members of the public, is a public, not a private interest.”?

In 1926, the Supreme Court sided with the Italian government. In a
unanimous opinion, the justices in Berizzi Bros. Co. v. S.S. Pesaro held
that:



We think the principles [of foreign sovereign immunity] are applicable

alike to all ships held and used by a government for a public purpose,

and that when, for the purpose of advancing the trade of its people or

providing revenue for its treasury, a government acquires, mans and op-

erates ships in the carrying trade, they are public ships in the same sense

that war ships are. We know of no international usage which regards the

maintenance and advancement of the economic welfare of a people in time

of peace as any less a public purpose than the maintenance and training of
a naval force*

The Berizzi Court refused a simple equation of private and commercial.
Instead, they defined state engagement in economic activities as an impor-
tant sovereign responsibility.

Fifty years later, US courts approached such issues very differently. The
1976 Foreign Sovereign Immunities Act (FSIA) rejected outright the idea
that commercial acts could ever be public.’ Instead, it codified a “commer-
cial exception” to foreign sovereign immunity. This act, which still deter-
mines US foreign sovereign immunity rules today, is premised on the view
that economic activities have nothing to do with the rights or duties of
sovereignty—to the extent that states engage in such activities, they should
be understood as participating in mere private, commercial transactions,
and they should, accordingly, be treated just like any private corporation.

This chapter examines the shift from Berizzi to the Fs1a. The restric-
tive approach to foreign sovereign immunity, which refuses immunity for
commercial acts, was spurred first and foremost by the increasing partici-
pation of sovereign states in economic activities.® Initially, this concern was
directed at both Western states, who had taken on a more active role in
trade and other economic activities during World War I, and at the re-
cently established Soviet Union. It was only after World War II, however,
that the adoption of a commercial exception to foreign sovereign immu-
nity really took off. By this time, foreign sovereign immunity cases in US
courts rarely involved European governments. They often involved the So-
viet Union and its satellites. Even more commonly, however, these cases
centered around postcolonial states that had begun to nationalize large
portions of their economies and make extensive use of state-owned enter-
prises (SOEs), government development contracts, and other state-based
economic practices. It was these Third World economic activities above
all that the commercial exception to foreign sovereign immunity aimed to

bring within US judicial reach.
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Yet, these dynamics are almost entirely absent from existing histories of
the restrictive approach to foreign sovereign immunity. While the Soviet
Union is often mentioned in passing as a spur to the restrictive theory,
this is rarely given sustained attention. The suggestion is often simply that
Soviet Communism made the adoption of such a theory inevitable. For
example, Fox and Webb, authors of the most historically and spatially
comprehensive study of foreign sovereign immunity laws, note in passing
that the Soviet Union “had a profound effect on the evolution of State
immunity,” but explain the subsequent rise of the restrictive theory not as
a strategic political economic decision, but rather as a “clearly necessary”
response, as courts recognized that “a restrictive doctrine was required if
justice was to be done.”

Even more marked than this superficial treatment of the Cold War’s
effect on foreign sovereign immunity rules is the near total absence of any
reference to decolonization or anti-colonial economic practices in histo-
ries of sovereign immunity. Instead, the spread of the restrictive approach
is narrated without geopolitical specificity as the gradual diffusion of a
growing international consensus on the issue.® Similarly, the fact that, until
recently, US courts have provided “over half of all the case-law on State im-
munity” is widely known, but rarely connected to US power.

Instead, the diffusion of the restrictive approach to foreign sovereign
immunity is explained as a natural response to changing economic condi-
tions and to the growing importance of the rule of law and political rights.
In 1951, in one of the most well-known early proposals for restricting for-
eign sovereign immunity, the famous international law scholar Hersch
Lauterpacht argued that the absolute theory was based on “archaic” and
“strained” ideas about the “dignity” of sovercign states.” The restrictive ap-
proach, in contrast, reflected both “modern developments in the economic
sphere” and a growing challenge to state power on behalf of individual
rights and the “incipient recognition of human freedoms.”" Seamlessly
blending these two narratives about modernization and rights, he ar-
gued that restricting foreign sovereign immunity would help redress both
“inconvenience” and “injustice.”'? In thinly veiled civilizational language,
he asserted that “enlightened governments” had already largely rejected the
absolute theory due to their commitment to subjecting the state to the “rule
of law” Lauterpacht’s article was cited repeatedly in legal proceedings and
in policy documents throughout the mid-twentieth century, including in
the hearings for the Fs1A. It continues to be cited as an important source
on foreign sovereign immunity even today. Framing the restrictive theory
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in this way as simultaneously a natural response to changing economic
conditions and as promoting the rule of law remains common, as does the
blurring of the line between commercial and other “rights.”*

Yet, this way of understanding the rise of the restrictive theory of
foreign sovereign immunity does not hold up to deeper scrutiny. In this
chapter, I show that the adoption of the commercial exception to foreign
sovereign immunity was far from a natural or inevitable response to either
changing economic conditions or the love of liberty. Rather, it was part
of a fumbling but concerted effort on the part of US corporations, jurists,
politicians, and the Department of State to undermine socialist and post-
colonial economic practices that challenged private US investors and US
plans for a liberal capitalist international order. With the growing domi-
nance of the US economy after World War II, foreign governments and
US corporations increasingly interacted. The restriction of US foreign sov-
ereign immunity rules, culminating in the Fs14, eventually succeeded in
ensuring that many economic practices of foreign governments would be
governed not by the laws of those governments, or even by international
rules, but rather by a growing body of capital-friendly US law.

This did not occur all at once. The importance of precedent in com-
mon law meant that, even as attitudes toward foreign sovereign immu-
nity began to shift within US law, business, and policy circles, neither the
courts nor Congress simply asserted that commercial activities were no
longer immune. Rather, the transition from Berizzi to the FS1A depended
on gradual changes in US legal reasoning. Most importantly, creating the
commercial exception required reclassifying more and more “public” and
“political” activity as “private,” “legal,” and “commercial.” From World War IT
to 1976, it was this process that enabled the gradual extension of US
judicial power over more foreign government activities. The passage of the
FSIA both codified these changes and redefined other, more explicitly spa-
tial rules for determining jurisdiction over foreign governments.

Technical debates about these legal dichotomies did not occur in isola-
tion. They were part of broader struggles within the West and among the
West, the Soviet Union, and the Third World about the proper relation-
ship between states and markets. The restriction of foreign sovereign im-
munity after World War II meant that economic matters were formally
depoliticized in transnational US law just as both the Cold War and Third
World anti-colonial struggles made the relationship between political and
economic sovereignty one of #be central questions of the twentieth century.
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Doing this through technical changes in US common law helped ob-
scure the reconfiguration of postwar US power in this period. Conflicts
over foreign state-owned entities, nationalizations, and other matters
would previously have been handled (or ignored) by the executive branch
as foreign policy issues. Shifting these issues to the judiciary enabled the
United States to constrain these practices while still presenting itself as a
champion of national self-determination and the rule of law.

In the rest of this chapter, I first consider the centrality of the public/
private, political/legal, and politics/economics distinctions in law and
(neo)liberalism, as well as in Cold War and anti-colonial struggles over
political and economic sovereignty. I then show how the shift from an ab-
solute to a restrictive approach to US foreign sovereign immunity rules
depended on rewriting these distinctions. I begin with the period of abso-
lute sovereign immunity in the nineteenth and early twentieth centuries. I
then turn to the period of the 1950s-1970s, during which the commercial
exception to foreign sovereign immunity was introduced in US common
law and the category of commercial was expanded to include many state-
directed economic practices. I end with the passage of the Fs1a, which
codified the commercial exception while also regularizing and loosening
more explicitly spatial rules for establishing US jurisdiction over foreign
states. Throughout, I emphasize the influence of broader Cold War and
anti-colonial struggles on these transformations. In the conclusion, I re-
flect on the (largely unplanned) implications for changing geopolitical
economic relations, redefining territorial sovereignty, and forging a par-
ticular kind of globalization—one that privileges US capital and the rights
of transnational corporations and that was set up against Third World at-
tempts to produce alternative forms of economic interconnection.

DICHOTOMIES IN LAW AND LIBERALISM

Binaries have been central to the intertwined projects of liberalism, capi-
talism, and imperialism for the past five hundred years. The interlinked
public/private and politics/economics distinctions have been especially
important. In The Great Transformation, Polanyi wrote that a “self-
regulating market demands nothing less than the institutional separation
of society into an economic and a political sphere.””> More recently, Pa-
nitch and Gindin, who emphasize not separation, but rather the “legal and
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organizational differentiation between state and economy,” have labeled
this “one of capitalism’s defining characteristics.”'® Coronil ties these di-
chotomies more directly to the “joint unfolding of capitalism and imperi-
alism,” arguing that this “has always entailed not just the articulation but
also the construction of ‘economics’ and ‘politics as separate domains or
functions.”"”

The effort to clearly delineate state and market is never successful. It
fails both because of the protective response from numerous social quar-
ters and because this separation itself depends on continual state interven-
tions.® Yet the atzempt to establish separate spheres has been at the heart
of liberal capitalism.”” Indeed, Mann argues that the “stability of this re-
gional separation—the clarity of the line that protects the economy from
‘political’ contamination—has been the central obsession of liberalism
since at least the late eighteenth century.”?® The definitions of each cat-
egory, however, have never been fixed, and the boundary between market
and nonmarket is constantly contested.” Law has been one of the primary
domains in which these debates have unfolded.

Sharp distinctions between public and private, politics and economics be-
came increasingly common in US law in the nineteenth century, culminating
in the Lochner era, during which US courts routinely struck down govern-
ment attempts to regulate worker rights and other economic issues.”* The
very idea of such a separation, however, came under increasing critique in the
first half of the twentieth century. It was not only the Russian Revolution that
challenged these distinctions. During World War I, all the major Western
powers participated in more extensive management of their economies than
ever before, seizing foreign-owned property and engaging in centralized pro-
duction, rationing, and resource allocation. With the Great Depression, the
New Deal, and then World War II, which led to even more sustained govern-
ment interventions in national economies, the lines between state and mar-
ket became even more blurry. These practical developments were reflected
in US legal theory. In the first half of the twentieth century, influential Legal
Realists argued that the public/private, politics/economics, and law/politics
distinctions were fuzzy and arbitrary, and that private contract was “nothing
more than a choice to delegate public power to individuals based on social
considerations.” The Realists’ goal was not so much to jettison these distinc-
tions altogether as to manage them in the service of particular social ends.

Yet, even as the Realist critique gained strength, early neoliberals on both
sides of the Atlantic decried what they saw as the collapse of the politics/
economics distinction. By the 1940s, there was a renewed attack on Legal
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Realism and a defense of older “formalist” legal approaches, spurred largely
by what jurists saw as the excesses of Nazism, fascism, and totalitarianism,
as well as of the American New Deal.>* Neoliberal critics doubled down
on calls for a return to a sharp division between states and markets, even as
some admitted that this was itself a po/itical call.” Law was central to these
carly neoliberals’ understandings of their own efforts. As historian Quinn
Slobodian explains: “The ongoing depoliticization of the economic was a
continual legal struggle, one that required continual innovation in the cre-
ation of institutions capable of safeguarding the space of competition.”*
The creation of a new body of international law was particularly important
for those Slobodian refers to as the “globalist” neoliberals, located largely
in Europe. In the 1970s, for example, Friedrich Hayek called for a “true
international law” that would enable the “dethronement of politics” and
limit the power of national governments.?’

The triumph of these neoliberal attitudes in the 1970s and the prolif-
eration of depoliticizing, technocratic practices of economic governance
since is well documented. As neoliberals themselves were well aware, this
never meant the retreat of the state, but rather its reconfiguration in sup-
port of markets.?® Yet, both the discursive and the institutional separation
of state and market gained ground in the neoliberal period.?” In her foun-
dational study of the financialization of the United States since the 1970s,
Krippner shows that the depoliticization of the economy occurs through
multiple avenues, including the bureaucratization of political decisions,
the proliferation of economic “experts,” and the naturalization of so-called
market mechanisms that obscure and constrain the options of policymak-
ers at the Federal Reserve and elsewhere.?® She points out that this always
depends on the movement of a conceptual boundary between politics and
economics—one with real, material consequences.

In US domestic law, this crystallized in what Britton-Purdy et al. call
the “twentieth century synthesis.”*! From the 1970s and 1980s on, the “law
and economics” movement made market neutrality and efficiency central
tenets of all “private” law subfields (contracts, property, corporate law, and
so on). Jurists excised so-called political concerns from these areas and
openly sought to use this law in the service of the market. Meanwhile, in
domains understood as public, like constitutional law, so-called economic
concerns came to be seen as irrelevant.?? The result, in Britton-Purdy’s
pithy summation, is that “the economy has receded as a subject in fields
now reconstituted as fundamentally political, and politics has receded as a

subject in fields reconstituted as fundamentally economic.”
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Yet what is missing from many accounts of the history of neoliberal-
ism in and beyond law is the centrality of Third World anti-colonial prac-
tices in spurring the neoliberal counter-attack.** From the 1940s through
the 1970s, even as the New Deal reshaped American society and Western
European countries embraced social democracy, the West was locked in a
concerted struggle with the rest of the world over how to define the bound-
ary between states and markets, politics and economics. This struggle was
strongly inflected by the Cold War and the ideological battle between
capitalism and Communism. It was also central to Third World efforts to
make formal postcolonial sovereignty more substantive.

As the European empires crumbled and the decolonization of Af-
rican and Asian peoples accelerated after World War II, these newly
independent states, together with Latin American countries, organized in
opposition to their former colonizers and to the new threat of the bipolar
Cold War order. Postcolonial leaders met in Bandung, Cairo, Havana, and
elsewhere to formulate a “third” way, through which the hopes of postco-
lonial peoples for freedom and equality could be pursued independently
of the major powers.* Central to this project was the debate over whether
political sovereignty could have substantive meaning without economic
sovereignty and at least relative economic equality. The Third World view
that it could not was most forcefully articulated at the international scale
in the attempt to forge a New International Economic Order (NIEO) from
the mid-1960s to the mid-1970s.

Third World development efforts in the first two decades after World
War II often had a strong emphasis on economic nationalism and indus-
trialization, with a focus on state planning, subsidies, and tariffs, as well
as investments in infrastructure and education. Although, as Getachew
demonstrates, anti-colonial thinkers were always invested not only in
national but also in world-making projects, many in this period saw at
least partial delinking from the global economy as necessary for decreas-
ing dependence on former colonizers.® By the mid-1960s, however, as
the limits of national autarky became clearer, growing critiques of this
strategy emerged within the Third World itself. In response, many Third
World leaders began to focus less on independence from, and more on re-
configuring the international system. This was the basis for what became
known as the NIEO.?

The NIEO was designed to redress the legacies of colonialism and the
continuing transfer of wealth from South to North. It was based on the
idea that national sovereignty required not only formal, juridical equality,
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but substantive economic equality as well. Overcoming the politics/eco-
nomics distinction so deeply enshrined in liberal thought and institutions
was central to this project. In formulating the N1EO, Third World lead-
ers like Michael Manley of Jamaica and Julius Nyerere of Tanzania “en-
gaged in a distinctive politicization of the economy that located economic
inequality in an international and imperial division of labor.”3

The NIEO was less radical in some ways than earlier postcolonial proj-
ects, combining a Marxist analysis of underdevelopment with calls for a
reconfigured and redistributive but still generally liberal trade system.
Yet, Western states and investors found these calls threatening. Most egre-
giously from the West’s perspective, the Declaration on the Establishment
of a New International Economic Order and the Charter of Economic
Rights and Duties of States (both adopted by the UN General Assembly
in 1974) asserted the right of all states to permanent sovereignty over their
own natural resources and economic activities. The Charter specified that
this right, in turn, implied the right to nationalize or expropriate foreign-
owned property, and to determine “appropriate compensation” for such
property according to the domestic laws of the host szate, not so-called
international rules or standards. Both documents asserted the right of all
states to regulate the activities of foreign corporations within their borders
and made it clear that sovereign equality could be violated by “economic,
political or any other type” of coercive measures.*

The mid-1960s to mid-1970s was a time of strength for the Third World,
and the NIEO had some important successes.?! Yet, by the late 1970s, the
project was largely defunct. Declining global economic conditions, as well
as splits within and between Third World states and contradictions inher-
ent in the project of the NIEO itself weakened the Third World’s position.
At the same time, the West mounted concerted resistance.*? The neoliberal
counterrevolution of the 1970s, strengthened by a general crisis of Keynes-
ianism in the West, lent weight to a barrage of free market critiques of the
NIEO. These took practical shape in international institutional responses,
including the push for more liberal trade rules at what would eventually
become the World Trade Organization (wT0).** Meanwhile, the power
of the UN General Assembly was undermined by Western jurists and poli-
ticians.** Finally, rising debt levels in the late 1970s paved the way for the
debt crises of the 1980s, one effect of which was to subject Third World
states to the dictates of international financial institutions, especially the
International Monetary Fund (1MF) and the World Bank.

As geographer Geoff Mann has argued,
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US power was built to a significant extent on the fact that an interna-
tional economy emptied of its politics—an economy that posits pov-
erty, dependence, and inequality as technical problems, which literally
cannot exist in the abstract realm of formal political equality—is a mas-
sive resource distribution machine, channeling flows toward those with
“legitimate” (i.c. apolitical) economic interests, and away from those
whose claims are based on relative deprivation, powerlessness, or inse-
curity. More than in any other “truth,” it is in the obvious necessity of
the separation that liberal hegemony is reproduced.®

The growing dominance of international institutions that could be framed
by Western powers as sites of technical, apolitical expertise, was a power-
ful mechanism for the depoliticization of substantive economic concerns,
putting an end to the possibility that economic sovereignty would be
widely seen as a precondition for political independence.*®

These changes in international rules and institutions from the 1970s
on were all critical components of the neoliberal turn and the full restora-
tion of US power and liberal hegemony. Yet, the Third World threat to
economic liberalism was met even earlier by a different strategy—one
also based largely on policing the politics/economics divide. Starting in
the 19508, transnational law became a central site for the struggle over the
proper relationship between states and markets—and an especially impor-
tant one for sidestepping the international institutions on which the NIEO
was focused altogether. This played out both in the development of trans-
national arbitration and in the extension of US judicial territory over for-
eign government eConomic acts.

Anghie, who focuses on the former, locates the origins of transnational
law in the struggle between Western multinationals and newly postcolo-
nial governments beginning in the 1950s. After decolonization, these gov-
ernments attempted to assert sovereign rights to govern resources within
their own borders—rights that had long been standard in Western legal
regimes. Such rights, however, now threatened the interests of Western
corporations, many of whom had been operating in these non-Western
countries since the colonial period. New practices of arbitration before in-
ternational tribunals were developed to undermine national claims to local
resources. Under the old system, “host states” defined the terms for their
own resources and contracts. Under colonialism, this meant the imperial
state. After decolonization, this would have meant the postcolonial state.
Yet, instead, international (Western) jurists argued for a new approach
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based on the view that it was now not local, but rather international law
that should govern contracts between multinationals and host states. In
practice, these jurists meant the laws of so-called civilized—in other words,
Western—nations, particularly England. As a new body of law governing
these transnational contracts took shape, any reference to “general princi-
ples” came to enable “the effortless transposition of Western concepts of
law that provided for the comprehensive protection of private property.”¥’

This body of arbitration law continued to develop through the period
of the NIEO, and by the 1970s, it was a powerful tool for combatting Third
World efforts to establish national economic autonomy. Anghie sums up
the effects of all this on the reconfiguration of the public/private distinc-
tion and Third World sovereignty: “Rather than an expansion of public
power over the private realm, transnational law was deployed for the pur-
pose of achieving the reverse: of establishing that private law was not sus-
ceptible to amendment by the state.”#®

Even as this body of transnational arbitration was emerging, however,
a new global power had become ascendant—the United States. Given the
reach and scope of US capital and corporations after World War II, Third
World states, often acting through state-owned enterprises or development
contracts with foreign investors, came into increasing conflict not just with
former European colonizers, but also with US capital and courts. As in
international arbitration cases, the foreign states sued in US courts tried
to wield established definitions of sovereignty to protect themselves. In re-
sponse, US foreign sovereign immunity rules were rewritten altogether. As
with arbitration, this transformation went beyond mere technical changes
to alter the relationship between public and private power. As legal scholar
Richard Buxbaum put it in the 1980s, the transformation of the “doctrine
of foreign sovereign immunity, more than any other set of rules, illustrates
the process by which private economic actors have ‘domesticated’ public
international law.”® Doing so allowed them to curtail Third World eco-
nomic sovereignty and bring foreign governments in line with US com-
mercial interests and expectations.

Implementing these changes, however, required more than just assert-
ing that a commercial exception to foreign sovereign immunity existed.
Expanding the authority of US courts over Third World governments
required rewriting the dichotomies at the heart of liberal capitalism. A close
examination of this process is useful not so much for focusing on the effects
of particular cases, but for what it can show us about how judicial power op-
erates and changes. By analyzing the shift from Berizzi and absolute foreign
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sovereign immunity to the codification of the restrictive approach in the
FSIA, we can see how the transformation of foreign sovereign immunity
rules was driven not by abstract forces like modernization, but rather by
particular struggles with socialist and other postcolonial states that were
attempting to structure their economies in ways that did not match the US
vision of a postwar liberal capitalist order. At the same time, investigating
the technical legal mechanisms through which these changes were effected
also shows that the deployment of judicial power to respond to these anti-
or more-than-capitalist efforts was gradual, piecemeal, and sometimes fum-
bling. Strategic legal logics took shape over years. Nevertheless, the general
tendency toward depoliticization of foreign state economic practices has
been strikingly coherent. In the process, US common law has become a
geopolitical and geoeconomic support for US empire and a mechanism for
the production of the economy as a supposedly separate sphere.

FROM PUBLIC AND COMMERCIAL TO PUBLIC VERSUS COMMERCIAL

Every statement about where the public/private or political/economic dis-
tinction is located is a statement about what the market is, and about what
does or does not constitute acceptable government activity. Litigation
on such issues in US courts did more than reflect broader debates about
political versus economic sovereignty. As US dominance solidified after
World War II, how these distinctions were drawn in US law became signif-
icant for determining what definitions of sovereignty would and would not
be given material form. Two legal changes in foreign sovereign immunity
rules were especially important. First, all government commercial activities
were redefined as private and nonpolitical for the first time in transnational
US law. Second, the definition of commercial was expanded.

Foreign sovereign immunity rules determine whether and under what
conditions foreign sovereigns, their officials, or their property can be sued
or seized in US courts. In the nineteenth and early twentieth centuries,
those courts adhered to a theory of absolute sovereign immunity, in which
suits against foreign sovereign governments were only rarely allowed. This
theory was most famously articulated in the 1812 case The Schooner Ex-
change>° A privately owned American ship had set sail from Baltimore
for San Sebastidn, Spain in 1809. While underway, the ship was seized by
order of Napoleon Bonaparte and outfitted as a French military vessel. In
July 1811, at the height of the Napoleonic Wars, while the United States was
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still attempting to maintain neutrality vis-a-vis both France and Britain,
the ship was forced into Philadelphia by bad weather. The former owners
took advantage of the opportunity to file suit, demanding the return of
their property. In his now classic defense of absolute foreign sovereign im-
munity, however, Chief Justice Marshall (the same Marshall who later de-
fined Indian tribes as “domestic dependent nations”) refused. He declared
Napoleon’s ship to be a public vessel of a foreign sovereign government
that was, therefore, immune from US courts.

The absolute approach to foreign sovereign immunity is often char-
acterized as having applied immunity to all government acts, public and
private. The restrictive approach is then seen as having introduced a public/
private distinction into foreign sovereign immunity rules for the first
time.”! In fact, what changed in the transition to the restrictive approach
was not whether the public/private distinction mattered, but how each
category was defined. More specifically, what changed was how economic
or commercial acts were categorized. While it is true that commercial acts
had already been commonly equated with private acts in domestic US law
by the late nineteenth century, this only became the norm in foreign sover-
eign immunity cases much later.

Foreign sovereign immunity is and has always been premised on the
idea that there is a domain of sovereign state activity that should not be
subjected to the laws or courts of other governments. This domain is as-
sociated with what are understood to be the public or political acts of gov-
ernments (also referred to as jure imperii, which literally means laws of the
empire). In US law relating to transnational affairs, these terms are near
synonyms, so that public implies political and vice versa. Public, political
acts are considered to be under executive authority. Such activities may be
addressed, if the executive chooses, by diplomatic attention, sanctions, or
even military intervention, but not by US laws or judges. Private activity
(/'We gestionis, meaning literally laws of performance or management), in
contrast, is categorized as legal 7ather than political, and thus as suited for
adjudication by US courts. All these categories operate spatially in foreign
sovereign immunity law by distributing US executive authority vis-a-vis
judicial authority. In other words, they determine what modality of US
power will be applied where and when. They work in tandem with more
explicitly spatial jurisdictional considerations to define US judicial reach
over foreign sovereign governments. Expanding US judicial territory in the
first decades after World War II thus required redrawing these key concep-
tual boundaries.
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Even in the period of absolute foreign sovereign immunity, courts
debated whether immunity applied in each case. The public/private dis-
tinction was always the most significant factor. In The Schooner Exchange,
Marshall distinguished between Napoleon’s “public armed ship” (im-
mune) and privately owned “merchant vessels” (not immune).>* Later
courts extended the category of public ships to include nonmilitary vessels
operated for “public uses,” such as small floating light boats or ships used
for tax collection.”® Throughout the nineteenth century, the commercial
character of a foreign state-owned ship or other government entity was
rarely addressed at all. The opposite of public was not commercial or eco-
nomic. It was, rather, something closer to personal—referring, for example,
to the individual possessions of a king or ofhicial in contrast to their state
possessions.>

Whether all commerecial activity, government-based or not, should be
categorized as private only became a serious question after World War 1.
It first arose in relation to state-owned and -operated ships carrying mer-
chandise for sale. The question of immunity for such vessels had not been
addressed in the nineteenth century. Government-owned and -operated
merchant ships had been definitively classified for immunity purposes 7ei-
ther as private zor as public.

In the 19105 and early 1920s, however, state-owned vessels from France,
Britain, Italy, Portugal, and Canada, along with a few non-Western coun-
tries like Chile and Turkey, were embroiled in litigation in US courts. Those
governments all claimed immunity. The ensuing litigation often revolved
around the question of whether or not trade was necessarily a private activ-
ity. There was no natural or right way to decide this question, even within
the framework of existing US case law. Deciding how to categorize state-
owned vessels engaged in trade in relation to the public/private distinction
depended, as always, on a struggle among investors, jurists, and foreign
governments.

During the first two decades of the twentieth century, many private liti-
gants and some lower court judges argued that even state-owned merchant
vessels should be seen as private.” In 1921, the Department of State ex-
pressed support for this view as well.*® Most judges, however, disagreed.””
They concluded that it was up to the foreign sovereign government to de-
cide what did and did not constitute proper governmental activity—and
that it was up to the US executive branch, not the courts, to contest such
decisions if it wished.’® The debate reached the Supreme Court in the 1926
Berizzi case, with which this chapter opened. There, the Court asserted
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definitively that even state economic activities could be public acts, as long
as they were designed to promote the “maintenance and advancement of
the economic welfare of a people.”’

Berizzi turned out to be against the tide of US legal history. Undo-
ing a Supreme Court decision, however, is not easy. Later critics charac-
terized Berizzi as anomalous in “extending” immunity to private entities
like government merchant ships.®® Yet, the crux of the Court’s decision
was that the Italian government’s trading activity was both commercial and
public—not private at all. Undoing Berizzi thus required two major steps:
redefining all commercial activity as private, and expanding the definition
of commercial.

In 1952, the Department of State’s Acting Legal Adviser Jack B. Tate
issued a statement expressing the Department’s support for a commercial
exception to foreign sovereign immunity.®! The Tate Letter, drafted during
the Truman administration, was a joint project of several lawyers at the
Department of State, including both New Deal men like Tate and conser-
vatives like Conrad Snow.?? In it, the Department equated “commercial”
and “private” government acts, and called for the adoption of a restrictive
theory of foreign sovereign immunity under which such acts would no
longer be immune from suit.

Like many others, Tate suggested that, under the absolute theory of
foreign sovereign immunity, 2/ sovereign acts—public and private—had
been immune. Under the new theory, he wrote, “the immunity of the sov-
ereign is recognized with regard to sovereign or public acts ( jure imperii)
of a state, but not with respect to private acts ( jure gestionis).”®> As we have
seen, however, the idea that the restrictive theory introduced the public/
private distinction into foreign sovereign immunity cases for the first time
was false. What the Tate Letter did do was extend the definition of private
to include all commercial activity.*4

The Tate Letter was at odds with standing case precedent as established
by Berizzi and affirmed in several later decisions.® Yet, it was quickly
picked up by US courts in order to justify a commercial exception to for-
eign sovereign immunity that had not previously existed. That US courts
accepted the executive’s input on this judicial point reflected both their
cagerness for this change and the growing role of the Department of State
in foreign sovereign immunity cases. The Department of State had long
been the arm of the executive branch most heavily involved in interpreting
and shaping international law in the service of US foreign policy goals.® It
could also play a more ambiguous role in (sub)national legal cases. While it
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had sometimes expressed opinions in nineteenth century immunity cases,
by the 1940s, it had become standard procedure for governments to file
their immunity claims through the Department. The Department, in turn,
made “suggestions” about whether or not courts should uphold a claim.

This institutional change was accompanied by a shift in legal reasoning.
Traditional foreign sovereign immunity cases had focused on the public
or private character of an act or entity. Once the category was determined
to be public, that issue was then defined as a political matter best suited
for the executive branch. In the 1940s, the Supreme Court reversed this
logic. Rather than defining something as public and, thus, political, the
Court first determined whether or not an issue was political—while simul-
taneously redefining political to refer not to the nature of the act itself, but
rather to whether it might negatively affect the US executive branch or for-
eign policy. Under this reasoning, issues that could be adjudicated without
complication for the US executive could be safely treated as private and
legal. Those that might “embarrass” the executive should be classified as
political and therefore public.®” Foreign sovereign immunity was no longer
based primarily on the inherent sovereignty of foreign nations. Rather, it
was based on protecting the policy interests of the United States.

As an expression of the executive branch’s opinions, the Tate Letter
could thus be read as proving that, in most cases, the executive would not
mind if courts asserted jurisdiction over the commercial activities of for-
eign governments. Together, the growing role of the Department of State
in foreign sovereign immunity cases and this subordination of the public/
private to the political/legal distinction paved the way for the courts to use
the 1952 Tate Letter to effectively overturn Berizzi.%® This solidified a sharp
political/economic distinction in US foreign sovereign immunity law.

In his letter, Tate tried to legitimize the embrace of the restrictive
theory of foreign sovereign immunity by arguing that the United States
was following other countries in making this transition. Naming a handful
of primarily Western European states as examples, he suggested that, by
embracing the commercial exception, the United States was simply falling
into line with international law.% It was true that some Western states were
already moving in this direction (although the United Kingdom had not
yet done so). This was partly due to the rise of Western social democratic
welfare states and the belief that this normalization of state intervention
in the economy should be accompanied by a reduction in state privileges.
Yet, at the time the Tate Letter was published, only around ten countries
had actually embraced the restrictive approach.”
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Asserting a supposed international consensus, however, allowed Tate to
efface the importance of non-Western countries in shaping foreign sover-
eign immunity rules. Early critiques of the absolute theory did target the
increased economic activity of Western states. By the time US foreign sov-
ereign immunity rules actually began changing after World War II, how-
ever, it was not the activities of Western governments that concerned most
private litigants. Rather, it was the spread of what were seen as anticapital-
ist economic practices in both the Soviet sphere and across postcolonial
countries.

The Tate Letter itself made it clear that the Cold War was part of the
reason for adopting the restrictive approach:

Little support has been found except on the part of the Soviet Union
and its satellites for continued full acceptance of the absolute theory
of sovereign immunity. . . . The reasons which obviously motivate state
trading [i.c., socialist] countries in adhering to the theory with perhaps
increasing rigidity are most persuasive that the United States should
change its policy.”

The commercial exception to foreign sovereign immunity, this passage
implied, would reduce the advantages of Soviet enterprises in global com-
merce.”? In the 1950s, of course, the United States was embroiled in the
Cold War. Although many Department of State officials were New Deal
men, their embrace of an expanded welfare state at home went hand in
hand with a commitment to free trade abroad.”?

Neither decolonization nor any Third World countries were men-
tioned in the Tate Letter. Yet, in practice, it was cases involving these
countries, even more than the Soviet Union, that would shape the letter’s
application over the next two decades. Of the more than one hundred for-
eign sovereign immunity cases in which the Department of State was of-
ficially involved from 1952 through 1977, only about twenty involved other
Western countries. Around ten involved the Soviet Union and its Eastern
European satellites. At least sixteen involved Cuba, and more than sixty
others involved Third World countries from Venezuela, to India, to Egypt,
to Ghana.”

The Cold War, as well as increasing state interventions in Western econ-
omies, had driven changing attitudes toward foreign sovereign immunity
by the 1940s and early 1950s. Yet, it was cases against Third World states
that fueled the real transformation of US foreign sovereign immunity
law from the 1950s through the mid-1970s. These cases raised a variety of

THE POLITICS OF THE PRIVATE - 71



economic issues that posed potential challenges to Western corporations
and US-style liberal capitalism, from running state-owned enterprises, to
government infrastructure contracts, to importing food aid. Yet, the Tate
Letter alone did not simply solve the problem. Rather, once the Tate Letter
created a commercial exception to foreign sovereign immunity, litigants
and jurists spent the next two and a half decades arguing over what pre-
cisely counted as commercial. What resulted was the gradual recharacter-
ization of many public and political acts previously seen as being in the
domain of foreign policy and the executive branch as commercial and,
therefore, private and legal.

EXPANDING THE COMMERCIAL

By characterizing all commercial activities as private, the Tate Letter greatly
expanded potential US judicial territory, at a moment when the United
States was in the midst of establishing the postwar international economic
order and decolonization was accelerating in Asia and Africa. By increasing
the number and kinds of cases in which US courts, rather than the executive
branch, would exercise authority over foreign sovereign governments, this
initiated a shift in the geography of the modalities of US power operating
abroad. Yet, by itself, the Tate Letter did not complete this shift. First, while
it supported the commercial exception to foreign sovereign immunity, it did
not make this law. Instead, for the next twenty-five years, US courts applied
the commercial exception to foreign sovereign immunity uz/ess the Depart-
ment of State said otherwise. While the Department of State itself usually
applied the commercial exception to its own decisions, if the political stakes
were high enough, it might recommend immunity even for commercial acts.
In addition, while the Tate Letter advocated a restrictive approach for im-
munity from suit, immunity from execution (the seizure of property to satisfy
monetary judgments) remained absolute. This meant that even when judg-
ments against foreign sovereigns were obtained, it could be difficult to col-
lect on them. Most importantly, while it reclassified all commercial activity
as private, the Tate Letter did not clarify exactly what counted as commer-
cial. The upshot was that, from 1952 until the Fs1a was passed in 1976, de-
fining the commercial became central to foreign sovereign immunity cases.

This lack of clarity about exactly when and how the commercial excep-
tion should be applied meant that foreign sovereign immunity litigation
would be entangled in ongoing struggles over the relationship between
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states and markets in the context of the Cold War and postcolonial devel-
opment. Examining the gradual redefinition of the commercial in the Tate
Letter period can show us how it is that particular legal cases, shaped by the
specific interests and backgrounds of various litigants, lawyers, and jurists,
can, together, have broader implications for the distribution of US power
and the construction of the postwar political economy.

All claims about the public/private distinction in relation to govern-
ment acts imply beliefs about valid state behavior. In 1964, the Second
Circuit Court of Appeals, a primary site for litigation involving foreign
governments, recognized precisely this point:

Functionally the criterion [for distinguishing between public and pri-
vate] is purely arbitrary and necessarily involves the court in projecting
personal notions about the proper realm of state functioning.”

That is what the court in this and other cases proceeded to do. While the
Tate Letter itself was a clear statement of the executive’s desire to limit
immunity for foreign states’ economic activities, there was no master
plan for precisely how the public/private divide should be redefined. In-
stead, changes were driven by litigants and judges in courtrooms across
the United States, as well as by case-by-case input from the Department
of State. There were often disagreements. Yet, the overall pattern was re-
markably consistent. Countries being sued argued that a range of state
economic activities should be considered public. US litigants and courts
repeatedly reclassified those activities as commercial and private. Doing
so favored US capital in these cases, while narrowing the domain of public
activity and reducing the national economic sovereignty of foreign states.
The clearest examples involve state-owned enterprises, government con-
tracts, and development aid.

By the early twentieth century, many states, including Western coun-
tries, had begun runningand operating state-owned entities, from railroads
to ships to oil companies. In Communist states, this became standard prac-
tice. From the 1940s on, many Latin American and newly independent
states, whether socialist or not, also relied on state-owned enterprises to
earn revenues that could be used to bolster economic development. Such
enterprises enjoyed absolute immunity from litigation through the first
decades of the twentieth century. This changed in the Tate period.

This was most obvious in the treatment of state-owned and -operated
trading ships. As we have seen, Berizzi classified such ships as public and im-

mune. However reluctantly, courts upheld this rule in the 1930s and 1940s.7
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Under the Tate Letter, however, the Department of State and the courts
refused to suggest immunity for government-owned and -operated mer-
chant vessels belonging to Argentina (1952), Spain (1952), the Philippines
(1960), Cuba (1964), Poland (1965), and Canada (1968).””

Similar changes occurred in the treatment of other types of state-
owned enterprises. State-owned railways had been classified as public in
cases involving Canada (1908), Mexico (1924), and Sweden (1930).”® As
late as 1952, the DC district court granted immunity for a state-owned
oil company, because it was operated “in the British public interest.””® In
contrast, under the Tate Letter, immunity was denied to South African
Airways (1955); a Venezuelan state-owned airline (1955); and Sudan Rail-
ways (1967).3° In all these cases, the kinds of state-owned enterprises that
had been considered public in the first half of the twentieth century were
recharacterized via the Tate Letter as commercial and private—ignoring
the arguments of the states involved in this litigation.

It was not only state-owned enterprises, but all government agencies
engaged in so-called commercial activities that were denied suit under the
restrictive theory. In practice, this included nearly any activity for which
these agencies contracted with private parties. Projects designed to foster
infrastructure and agricultural development—both essential components
of many postcolonial development plans—were especially common foci
of immunity litigation. For example, the Department of State declined to
suggest immunity for governments involved in running a cattle improve-
ment program (Venezuela, 1960); building low-cost housing (Cuba, 1962);
financing a state-owned power plant (Argentina, 1962); constructing high-
ways (Uruguay, 1972); and shipping fertilizer under a development con-
tract (Pakistan, 1974).%

US courts did not distinguish between Soviet-sphere, postcolonial, and
Western states in this litigation in any systematic way. As these examples
show, the logic of the commercial exception was used to deprive apartheid
South Africa, fascist Spain, and friendly Canada of immunity, as well as
Cuba and many other low-income countries. Yet, neither was the central-
ity of Communist and Third World states in this litigation merely inciden-
tal. Common law only proceeds through litigation. These states made up
the bulk of foreign sovereign immunity litigation in this period because
their heightened use of state-owned enterprises and other developmental
state activities brought them into conflict with US investors eager to ex-
pand their investments in and access to resources of the developing world.
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Even transactions related to official development aid programs were
classified as merely commercial during this time. Activities denied immu-
nity under the Tate Letter included the Ivory Coast’s purchase, with usaip
funds, of a vessel intended for training fishermen (1967); the Vietnamese
government’s negotiation of cement contracts under another USAID pro-
gram (1969); the construction of an aqueduct in Honduras with United
States Foreign Assistance Funds (1969); and highway construction in Uru-
guay financed by the Inter-American Development Bank and the Interna-
tional Bank for Reconstruction and Development (1972).%*

The changing treatment of food aid is especially striking. In 1922, the
Supreme Court granted immunity (in its own courts) to a US-owned and
-operated ship “loaded with foodstuffs for the relief of the civilian popula-
tion of Europe.”® The Court characterized the delivery of this food aid
as public, even though the food was to be sold rather than donated to re-
cipients. This characterization changed dramatically in the mid-twentieth
century.

In the early 1950s, a private steamship owner sued Korea in US courts
for damages sustained while unloading rice in a Korean harbor at the
height of the Korean War. In defense, Korea argued that it had acquired
the rice “not for sale, resale, barter or exchange—but for free distribution
to its civilian population and military personnel in Korea.”®* Even under
the Tate Letter, Korea argued, this was a “public and governmental” act in-
volving “the safety and preservation of the nation and the well-being of its
people”® Yet, in 1953, the year the Korean War ended, leaving the country
physically and economically devastated, the Department of State rejected
Korea’s arguments and characterized its importation of food stuff as pri-
vate and commercial %

That case was ultimately dismissed on other grounds, but the private
character of food aid was affirmed in several further cases. Under the 1954
Agricultural Trade Development and Assistance Act (commonly known
as PL-480), the United States shipped surplus agricultural products to
“friendly” nations for free or at very low rates.®” This was both a form of
strategic humanitarian aid (“food for peace”), and a way to manage ag-
ricultural surpluses hurting US farmers.®® Yet, despite the importance of
PL-480 grains in feeding undernourished populations, related activities
were routinely classified as private and commercial, leading to the denial of
immunity for Brazil, India, Spain, Greece, Pakistan, South Vietnam, and

Bangladesh.®
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One of these cases shaped the debate about the public/private divide
well beyond food aid. In the 196 4 case Victory Transport, Spain argued that
it had purchased PL-480 wheat “not as a commercial transaction, but . . .
in accordance with the public purpose of such aid.”° The Second Circuit,
however, rejected this view. In the process, it took the unusual step of enu-
merating what it saw as a complete list of “strictly political or public acts™:

1) internal administrative acts, such as expulsion of an alien.
2) legislative acts, such as nationalization.

(

()

(3) acts concerning the armed forces.
(4) acts concerning diplomatic activity.
(

5) public loans.”!

These five categories, the court said, were areas “about which sovereigns
have traditionally been quite sensitive,” interference with which could thus
potentially embarrass the US government.? The list, which excluded a huge
amount of modern state activity, from the use of state-owned enterprises
to infrastructure contracts to development aid, was used to define postco-
lonial development activities as commercial in numerous cases between
1964 and 1976. It continued to shape views on the public/private distinc-
tion even after the FSIA was passed.”® (Nationalizations and public loans,
still classified as public on this list, would be brought within US judicial
territory by other methods, as I discuss in chapters 3 and 4, respectively).

The use of the commercial exception to extend US judicial territory
over state-owned enterprises, government infrastructure contracts, and
development aid during the Tate period did not make these activities il-
legal. It did, however, make them less advantageous to foreign countries
by ensuring that they would be subjected not to those countries” own laws,
or even international law, but rather to the business-friendly laws of the
United States. More broadly, while courts had previously held that foreign
states could determine what was and was not proper government activity,
the repudiation of that view in the Tate period effectively denied foreign
governments the right to define for themselves what constituted public
action—and, conversely, what would be relegated to the merely economic. 7
Just as Third World states were struggling to introduce a new international
economic order in which they could claim both formal and substantive
economic sovereignty, US courts redefined the domain of sovereignty to
exclude a// commercial acts.
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A few further comments about the way this redefinition of the public/
private divide was carried out are also warranted. In a common law system
built on case precedent, it is not only the outcome of cases that matter, but
also the reasoning used to get there. Equating the commercial with the pri-
vate and expanding the category of the commercial were key mechanisms
for expanding US judicial authority over foreign sovereigns. Throughout
the Tate period, these mechanisms were themselves made possible by fo-
cusing on the “nature” of an act and by a few particular strategies for defin-
ing that nature.

In the period of absolute sovereign immunity, courts had considered
both the “nature” of the actor and the “purpose” of the act in drawing the
public/private distinction.” In Berizzi, for example, the Court’s determi-
nation depended not only on the fact that the Pesaro was owned and oper-
ated by the Iralian government, but also on it being “held and used . . . for
a public purpose.”® By the early 1960s, however, the Department of State
and US judges were attempting to jettison the purpose test altogether.
Pointing out that “all governmental activity is presumably for the purpose
of benefitting the state,” the Department of State reasoned that the pur-
pose test was incompatible with the development of the commercial excep-
tion.”” Purpose had to be rejected, “else the restrictive theory of sovereign
immunity would be meaningless.”® Nor should the nature of the actor be
relevant any longer—again, any act carried out by a sovereign or sovereign
official could, on that logic, be deemed public. Instead, the nature of #he
act was to be the key criterion.” Yet, it turned out that defining this nature
was far from clearcut. Two general techniques were used to define nature
in a way that would support reclassifying government acts as commercial.

First, courts and the Department of State began to define any activity
that could be performed by a private business as havinga commercial nature.
In one especially striking example, given the mass privatization of water in
the neoliberal era, the Department rejected arguments by the Honduran
government that constructing an aqueduct to improve the country’s water
supply was a public activity. The Department explained that: “While supply
of water is often carried out by governmental agencies, this is not universally
the case. In the United States, for example, a great many private compa-
nies are engagcd in this enterprise. Moreover, the nature of the enterprise
is essentially one of offering a product for sale to the public.”*° The sweep-
ing privatization of many other sectors since the 1970s has made more and
more activities liable to being reclassified as private in this way.
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Second, defining the nature of an act turned out to depend on de-
termining that act’s relevant scope. Legal geographers have shown that
boundary-drawing is one of law’s key functions. Law determines domains
of responsibility and establishes the geographical and substantive scope of
markets® Whether in criminal, constitutional, or civil cases, law also con-
stantly defines where to draw the boundaries around “an” act or event. In
foreign sovereign immunity cases during the Tate period, jurists support-
ing the commercial exception consistently defined the scope of govern-
ment actions as narrowly as possible.” This included a growing tendency
to characterize state economic activities in relation to the contract alone.

In Victory Transport, for example, the court determined that the rel-
evant activity was not importing food aid to feed a hungry population.
Rather, it was the fact that the shipment had been contracted to a private
chartered vessel and that this charter contained an arbitration clause.®
In another example, Cuba was sued for refusing to pay dollars rather than
pesos on certificates of tax exemption. The court itself explained that Cuba’s
policy stemmed from regulations aiming to prevent capital flight, which
“would have wiped out Cuba’s dollar reserves.”1 Yet, the relevant issue
was identified not as fiscal management or foreign exchange regulation,
but as a simple breach of contract. Inmunity was denied. The reduction of
complex chains of events or relationships to the contract was repeated in
other PL-480, USAID, and infrastructure development cases.'®® To be clear,
there were contracts and contract breaches involved in all these cases. But
in order to define each scenario as merely commercial, the broader context
in which these contracts were enmeshed was systematically ignored. In one
striking example, the fact that a Vietnamese cement contract was disrupted
because of the Tet Offensive was deemed irrelevant.1%¢

Defining the scope of an act as narrowly as possible and defining nature
by analogy with things that caz be done by private actors have remained
important strategies for defending and expanding US judicial authority
abroad. Although the Fs1a codified the commercial exception, it did not
end debates about how to define commercial activity. The cases and strate-
gies discussed above continued to shape the application of foreign sover-
eign immunity under the Fs14 into the twenty-first century. Nevertheless,
the FS1A was the single largest step forward in the extension of US judicial
territory, and it set the framework for all further extensions.
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CODIFYING AND EXPANDING THE COMMERCIAL EXCEPTION

The Tate Letter allowed US courts to apply a commercial exception to for-
eign sovereign immunity cases for the first time. It inaugurated a twenty-
year period in which jurists redefined the public/private distinction by
expanding the category of the merely commercial to include state engage-
ment in more and more economic activities, justifying this shift through
a focus on the (narrowly defined) nature rather than the purpose of these
acts. Yet, by the early 1970s, the transition to the restrictive theory re-
mained incomplete.

The biggest limitation was that the Tate Letter left ultimate authority
for determining whether or not immunity should be granted with the De-
partment of State. This changed when Congress passed the Fs14a in 1976.%
By codifying the commercial exception to foreign sovereign immunity, the
FSIA removed the Department of State from the equation altogether, end-
ing the executive’s ability to formally intervene in particular cases. This ce-
mented a transfer of authority from the executive to the judiciary for dealing
with many transnational economic relations with foreign governments. It
also returned the political/legal distinction, which had been crucial to over-
coming Berizzi, to a subordinate status in foreign sovereign immunity law.

This depoliticization of what had previously been potentially fraught
geopolitical issues was an explicit goal of the Fs1a. The bill was drafted by
attorneys at the Department of State and Department of Justice in the late
1960s through the mid-1970s. These lawyers specialized in international
investment law, and many would work in both government and private
practice.”® The primary goal of the FS14 was defined by its drafters as being
“to facilitate and depoliticize litigation against foreign states and to mini-
mize irritations in foreign relations arising out of such litigation.”!*” This
appeal to depoliticization was repeated throughout the Fs1A hearings.'’

Industry groups also argued that this would benefit private US inves-
tors. As one group of influential lawyers and businessmen who referred to
themselves as the Rule of Law Committee explained, the Fs1a would “ben-
efit the American business community as a whole” by enabling “greater
predictability” in commercial transactions, protecting investors from the
vagaries of ad hoc foreign policy exigencies, and “placing private parties on
the basis of nearer equality with governmental entities before the law in
commercial disputes.”™" Similar arguments were made in the same hearing
by the Maritime Law Association, as well as by the DC and American Bar
Associations.
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Department of State and Department of Justice attorneys, as well as
the House Judiciary Committee, argued that depoliticizing these trans-
national cases would also benefit the US executive branch by freeing the
Department of State from foreign pressure, relieving it of the need to ex-
pend time and resources on these matters, and deflecting responsibility
for fraught or sensitive relations with foreign governments to the judicial
branch."* But which relations precisely was this statute designed to depo-
liticize ? As with earlier support for the restrictive approach, proponents of
the Fs14 cited the “extraordinary increase of trading activities conducted
by foreign states in the United States since the end of World War I1.'5
This concern was directed primarily at Communist countries and Third
World anti-colonial governments.

This can be seen in scattered comments throughout the Fs1a hearings.
Just as Tate had in 1952, proponents stated that, by adopting the restrictive
approach, the United States would merely be falling in line with an emerg-
ing international common sense. Yet, several speakers noted in passing that
Communist countries were not included in this consensus. Third World pol-
itics too were indirectly referenced, as private and public sector supporters
expressed concerns about increasing state interventions in the economy.™4

The International Economic Policy Association, whose membership
was composed of a “select group of major American firms with extensive
overseas experience and interests,” explained that the FS1A was especially
important because of increasing state economic interventions in shipping
and air travel, as well as in “the area of raw materials” like oil and agri-
culture. These were exactly the sort of areas on which anti-colonial claims
about the rights to sovereignty over natural resources, central to the NIEO,
were focused. The Association noted examples from Brazil, Iran, Algeria,
Indonesia, and Venezuela, and urged the House to support the bill so that
“state-owned firms are treated, as they should be, in the same way as are all
private firms with whom they deal and compete”™

Food aid and USAID programs were also registered in the Fs14 hearings.
The Committee on Maritime Legislation noted that common law decisions
had already helped reduce the immunity defense “in the context of massive
Public Law 480 and U.S. military aid to foreign countries,” and that the pro-
posed FS1A “would unquestionably be of value to the Admiralty Bar” in
connection with these issues."® A Judiciary House Report supporting the
FSIA explained that the commercial exception would apply to contracts

f d . « d . . . ith »117
Oor goods Or sCrvices entered 1nto 1in connection with an AID program.
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It was these sorts of activities, from state-owned enterprises to aid pro-
grams that the Fs1a was designed to “depoliticize.”™® At a moment when
Third World countries were struggling to address lingering colonial inequali-
ties and the outsized power of transnational corporations, a primary goal of
the FSIA was ensuring that governments who engaged in these practices
would lose any advantage their sovereignty might have given them in in-
ternational markets. By codifying the commercial exception, after two plus
decades of juridical work ensuring that these kinds of activities would be
counted as commercial, the Fs1A brought all such activities under US ju-
dicial authority. The Fs14 also codified the rule that the commercial char-
acter of an act should be defined by reference to its nature rather than its
purpose. Unlike the court in Victory Transport, the Fs1a did not attempt
to provide an exhaustive list of either commercial or public acts. Instead, it
left the continued redrawing of the public/private distinction to the courts,
ensuring that struggles over this boundary as well as the case precedent es-
tablished in the Tate period would remain central in future litigation.

The Fs14 also went further than Tate period litigation did in a crucial
way. By combining the commercial exception with new spatial rules for
determining jurisdiction, it explicitly extended US judicial authority over
foreign sovereign property and acts not only within US borders, but also
beyond them. Nineteenth-century foreign sovereign immunity cases in-
volved immunity for foreign sovereign property or officials who entered
official US territory. While an act might occur beyond US borders, suit
could only be brought if some property related to that act could be seized
(or “attached”) within them."” During the first half of the twentieth
century, the spatial rules for foreign sovereign immunity became fuzzier,
but as late as 1951, Lauterpacht, for instance, assumed that changes in for-
eign sovereign immunity rules would primarily affect the acts of foreign
governments within the host state’s territory. Changes restricting foreign
sovereign immunity, he noted, would not contravene international law “so
long as they are not intended to have extraterritorial effect.”’2

By 1976, the spatial common sense among US jurists was very differ-
ent. The Fs1a clarified, regularized, and loosened the spatial requirements
for establishing jurisdiction over foreign sovereigns. Rather than focusing
only on whether sovereign acts or property were located in or outside the
United States, the Fs14 articulated new spatial rules (or “nexus” require-
ments) for determiningjurisdiction. In particular, foreign states would not
be immune in any case:
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in which the action is based upon a commercial activity carried on 77
the United States by the foreign state; or upon an act performed in the
United States i connection with a commercial activity of the foreign state
elsewhere; or upon an act outside the territory of the United States in con-
nection with a commercial activity of the foreign state elsewhere and
that act causes a direct effect in the United States!?!

Aswe will see in chapter 4, these rules granted US courts potential author-
ity over many transnational acts with looser links to physical US territory
than before.!”” In the context of an interconnected and financialized global
economy, within which US finance has been dominant, these changes be-
came especially important.

CONFLICT OR CONSENSUS?

1976 marked a watershed moment in the expansion of transnational US
judicial territory. It cemented the gradual transition away from the abso-
lute to the restrictive approach to foreign sovereign immunity. This altered
the modalities of US empire operating in particular domains, limiting the
executive branch’s authority over transnational issues involving foreign
government economic activities and expanding the power of the judicial
branch. Reclassifying all economic activity as having nothing to do with
sovereignty at the height of the Cold War and of postcolonial struggles
over the future of the global economic order was a primary goal of the com-
mercial exception. The result was to privilege US capital by extending US
jurisdiction and probusiness legal rules over many transnational economic
relations with foreign governments. This perpetuated uneven postcolonial
economic relations precisely by putting Third World states and massively
powerful US corporations on an “equal” footing. Doing so through tech-
nical legal changes allowed the US to do this while still presenting itself as
an anti-imperialist champion of national self-determination. The success
of this strategy is reflected in the lack of attention given to the politics of
changing foreign sovereign immunity rules since. The FSI1A remains the
basis on which US courts must make all jurisdictional claims over foreign
sovereigns, and it laid the ground for a more gradual, but systematic expan-
sion of US judicial territory in the following decades.

In most accounts, the transition to the restrictive approach to foreign
sovereign immunity is portrayed as both modernizingand democratizing—
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part of the process in which old-fashioned ideas about the dignity and
rights of sovereigns gave way to the primacy of individual rights.!* It is
true that deference to sovereigns in US common law has declined.** The
importance of valuing individual rights vis-a-vis the state and the potential
significance of this for reducing the absolute power of rulers and govern-
ments over their own populations should be taken seriously. In practice,
however, the reduction of sovereign privilege has been highly selective.

First, the commercial exception to foreign sovereign immunity has
increased the economic rights of private actors vis-a-vis states. However,
despite the tendency to conflate commercial and human rights in conver-
sations about foreign sovereign immunity, sovereign immunity with regard
to military actions, human rights, environmental issues, and criminal pros-
ecution remains largely intact.!”> Moreover, as the cases discussed in this
chapter show, it is rarely the economic rights of individuals that are upheld
against foreign sovereign governments. Rather it is the rights of private
companies that are promoted—usually corporations large enough to have
significant overseas operations.

Moreover, seeing the adoption of restrictive foreign sovereign immu-
nity rules as part of an emerging consensus, as is often done, obscures the
struggles through which these changes were forged and naturalizes
the definitions of private and public that emerged in the process. From the
Tate Letter to the Fs14, the adoption of the commercial exception and
the expansion of the category of commercial that accompanied it were
not spurred by growing agreement on the proper relationship between
states and markets. Rather, these changes were the result of socialist and
anti-colonial efforts to resist sharp distinctions between politics and
economics—and of US litigation that aimed to protect Western capital
by overcoming that resistance. The resulting restriction of foreign sover-
eign immunity did not make it illegal for foreign states to engage directly
in transnational economic practices. It did, however, ensure that, to the
extent that they did so, they would lose the privileges that had long been
associated with sovereignty and would instead be treated just like private
corporations. Moreover, it ensured that their actions would be governed
not by their own laws, or even by international law, but by domestic US
laws and courts.

To the US proponents of the restrictive theory, collapsing the distinc-
tion between public and private in relation to all commercial acts was
understood as making international markets fairer and more equitable.
Yet, for postcolonial states, state-led development was seen as critical to
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redressing colonial legacies and resisting the power of major multination-
als. The restriction of foreign sovereign immunity obstructed these efforts.
It bolstered the position of private companies in transnational economic
relations at a moment of expanding corporate power, when transnational
companies, with the aid of the new field of transnational commercial law,
were cementing their foothold across the Third World.

The transformation of foreign sovereign immunity, then, cannot be
understood as a mere reflection of modernization or economic change.
Rather, it was a tool for defining the economy in a particular way. By re-
writing the public/private and political/economic distinctions in US law,
it helped prevent one kind of globalization, in which governments might
be understood to be privileged economic actors, from gaining ground, and
it produced a form of globalization more supportive of private corpora-
tions instead.

These changes simultancously implied a formal redefinition of the rules
of territorial sovereignty for all states. In the 1950s—1970s, Third World
states attempted to assert a definition of sovereignty based on substantive
political and economic equality. Instead, changes in foreign sovereign im-
munity rules replaced traditional notions of absolute sovereignty with one
from which commercial activity was expressly excluded, while simulta-
neously expanding the reach of US courts not only within but beyond US
borders. These changes began during the Tate period and were solidified
and extended with the passage of the Fs1a, which not only cemented the
commercial exception to foreign sovereign immunity, but also regularized
and expanded the spatial conditions in which it could be deployed.

Even as the restrictive approach to foreign sovereign immunity has
been adopted by most countries since the 1970s, moreover, the United
States’ nexus rules remain more flexible than those of any other country.
Although this is recognized in legal scholarship on foreign sovereign im-
munity, it is, as usual, presented in depoliticized terms. Fox and Webb, for
example, note that the United States has consistently embraced looser ter-
ritorial rules for foreign sovereign immunity claims than any other state.
Yet, they explain this as being about “US business interests requiring a
more extensive reach for their national courts over transactions carried on
abroad.”12¢

This euphemistic phrasing obscures the importance of US state and
corporate strategies and desires in shaping transnational US law. But it also
highlights an important relationship between US economic power on the
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one hand and legal power on the other. US businesses do not “require”
extensive US judicial power—they do, however, benefit immensely from it.
Conversely, the expansion of US judicial territory has both depended on
and further increased the economic power of the United States. The size
and scope of the US economy means that all countries engaged in transna-
tional commerce have links with the United States (something recognized
at the FS1A hearings)."” In combination with the flexible nexus require-
ments of the FS1A and the expansive definition of commercial in US law,
the commercial exception has brought large amounts of transnational gov-
ernment economic activity within US judicial reach. This ensures that any
state that wishes to maintain economic ties with US banks or businesses
will have to subject this activity to US law.

In spite of hopes to the contrary on the part of many globalist legal
scholars, moreover, US dominance in foreign sovereign immunity cases
has still not been replaced by an international consensus on foreign sover-
eign immunity rules. It is true that the United States has not been alone
in adopting these legal changes. Some Western states were already mov-
ing toward the commercial exception to foreign sovereign immunity by
the 1950s and 1960s. Since the 1970s, more and more countries, including
many formerly colonized states, have also adopted this approach—a testa-
ment in part to the defeat of the NIEO and the successful Americanization
of other legal systems. Yet, even this has been both gradual and piecemeal.
By 1952, when the Tate Letter was written and a year after Lauterpacht
claimed as “fact” that a “majority” of states had already adopted the restric-
tive approach, only around ten countries had actually done so. By 1980, the
number was about twenty. By 2010, around 75 out of 118 countries surveyed
in a recent study had adopted the restrictive approach—a significant but
still hardly overwhelming majority. Not only do Russia and China remain
committed to absolute sovereign immunity, but so do over thirty other
states, including Armenia, Bolivia, and Mozambique, to name a few.?®

Perhaps more importantly, despite some efforts to replace national
rules on foreign sovereign immunity with an international agreement, this
has stalled due to continued substantive differences in how countries ap-
proach the issue. The United States has made no move to sign a 2004 UN
convention on foreign sovereign immunity.” Why not? First, the conven-
tion requires stronger territorial links to establish jurisdiction over foreign
sovereigns than does the Fs1A. Second, it adopts a more limited definition
of commercial activity.** In short, the convention cedes too much ground
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to foreign sovereignty for the United States’ liking. The struggle over the
proper relationship between states and markets, and between political and
economic sovereignty, continues. Meanwhile, in the absence of an effec-
tive supervening international agreement, US laws and courts, not inter-
national rules, continue to govern a large proportion of the world’s foreign
sovereign immunity cases.
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CHAPTER THREE

Revolution and

Counterrevolution

OnJuly 6, 1960, shortly after the Cuban Revolution brought Fidel Castro’s
socialist government to power, Cuba nationalized all American-owned
sugar companies on Cuban soil. This was done in response to the US gov-
ernment’s reduction of Cuban sugar imports into the United States, which
Cuba saw as an act of “aggression, for political purposes.”! The Cuban
government continued producing and trading the nationalized sugar on
its own behalf. This included signing new contracts with US-based com-
modity traders, who were eager to remain involved in the lucrative sugar
trade. Under one such contract, Cuba loaded sugar onto the S.S. Hornfels
in the Cuban port of Jucaro for shipment to Morocco. The ship set sail on
August 12, 1960. When Cuba tried to collect payment from its US buyer
in New York as contracted, however, the sugar’s former American owners
claimed the right to the proceeds. Rather than pay cither party, the new
owners handed over the payment to a court-appointed receiver named
Peter Sabbatino while the legal claims were hashed out. Cuba immediately
filed suit against Sabbatino and the buyers in the District Court for the
Southern District of New York, claiming rightful ownership of the sugar
and all proceeds from its sale. The case sparked disputes about nationaliza-
tions and US judicial authority that would embroil US courts, the execu-
tive branch, and Congress for more than a decade.

In Banco Nacional de Cuba v. Sabbatino, Cuba argued that, as a lawful,
sovereign act in its own territory, its nationalization of American sugar was
beyond the reach of US judicial authority.* Nationalizations had long been



seen even in US law as public acts of foreign states in their own territory.
As such, they had been protected from US judicial reach by the act of state
doctrine. Yet, in the Sabbatino litigation, the District Court for the South-
ern District of New York and the Second Circuit Court of Appeals went
against existing precedent to rule against Cuba.?In 1964, the US Supreme
Court overturned these decisions, ruling in Cuba’s favor.* Yet, while the
Court upheld Cuban sovereignty in this case, it nevertheless loosened the
act of state doctrine and the rules of territorial sovereignty in the process.

The story did not end there. Congress disliked the Supreme Court’s rul-
ing so much that it took the highly unusual step of passinglegislation to undo
a Supreme Court decision.’ This, in turn, sparked a heated struggle among
all three branches of the US government and between different courts over
how best to tame Cuban nationalizations of US property while still protect-
ing what the judiciary understood as the proper separation of powers. The
ensuing litigation only eased in 1976, when a reconfigured Supreme Court
created a partial commercial exception to the act of state doctrine.

This chapter examines how the authority of US domestic law and
courts was remapped in the 1960s and 1970s in response to Cuban nation-
alizations of US property. Cuban act of state litigation has been extensively
documented by legal scholars, and I make no effort to provide an exhaus-
tive summary here. Instead, I focus on a few key decisions that show how
efforts to rein in Cuban nationalizations through US judicial authority
led to broader changes in the modality of US imperial power operating
beyond US borders.

I first situate the act of state doctrine in relation to the history of na-
tionalizations and expropriations in US law,¢ as well as to the broader con-
text of the Cuban Revolution, the Cold War, and anti-colonial politics. I
then show how, in spite of ruling in favor of Cuba in this particular case,
the Supreme Court’s redefinition of the act of state doctrine in Sabbatino
nevertheless produced an important extension of US judicial territory not
only beyond US borders, but directly into the territory of foreign sover-
eign governments. Next, I use the Cuban litigation struggles to examine the
complex interaction of subnational, national, and international law within
the exercise of transnational US legal power, and I show how racialized civi-
lizational claims shape these dynamics. I then move on to discuss the devel-
opment of a partial commercial exception to the act of state doctrine in the
mid-1970s. Although less secure than the commercial exception to foreign
sovereign immunity, this too contributed to the neoliberal bounding of
“the economy” in the context of ongoing debates between the First and
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Third Worlds about the proper relationship between states and markets.
Finally, I step back to consider how US judicial territory worked in tandem
with more explicitly international institutional changes to reign in Third
World expropriations from the late 1970s on. In particular, I consider links
between US domestic law, rising rates of international arbitration, and the
introduction of bilateral investment treaties (BITs). All three developments
served to depoliticize nationalizations, while relocating their governance
from nationalizing states to trans- and international authorities.

The eventual outcome of all this for the act of state doctrine and US com-
mon law on nationalizations was more muddled than the transformation
of foreign sovereign immunity. The act of state doctrine remains a common
law doctrine—it has never been codified the way foreign sovereign immu-
nity rules have been. Moreover, none of this has brought expropriations
entirely within US judicial authority. Even today, most countries, including
the United States, recognize the right of sovereign states to expropriate pri-
vate property—provided “adequate” compensation is paid. Yet, changes to
the act of state doctrine did help limit Cuban expropriations in particular
cases and contributed, in combination with broader developments, to put-
ting constraints on postcolonial expropriations more generally.

Furthermore, the transformation of the act of state doctrine highlights
the coproduction of seemingly esoteric US legal debates and major geopo-
litical events. All significant changes to the doctrine in this period were
driven by the Cuban Revolution and the attempts of litigants, judges, and
politicians to respond to it. To the extent that it made nationalized property
more vulnerable to US legal governance, the restriction of the act of state
doctrine contributed to undermining one of the most important weapons of
postcolonial struggles for political and economic sovereignty. In the process,
these efforts led to rewriting the rules of territorial sovereignty even more
strikingly than did the parallel restriction of foreign sovereign immunity.

THE NATIONALIZATION THREAT

The sugar nationalizations at the heart of Sabbatino were just one of the
nationalizations carried out by the Castro government after the Cuban
Revolution. On January 1, 1959, revolutionary forces had overthrown the
dictator Fulgencio Batista and begun a radical transformation of Cuban
society. Within two years, Cuba nationalized most foreign-owned prop-
erty, as well as the property of wealthy Cubans, many of whom fled to the
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United States. The 1959 Agrarian Reform Law reduced the size of all large
landholdings in Cuba, including those of foreign-owned sugar and cattle-
ranching companies. In summer 1960, this was followed by the nation-
alization of oil refineries and, shortly after, of all US-owned commercial,
industrial, agrarian, and banking properties.”

The US response to the Cuban Revolution and these nationalizations
was multipronged. The US government trained expatriate Cuban counter-
revolutionaries, supported multiple invasion and assassination attempts
(including the failed Bay of Pigs invasion in 1961), put diplomatic pres-
sure on Cuba at the United Nations and other international organizations,
and implemented severe and long-lasting economic sanctions that are still
hurting Cuba today. All these dimensions of the US-Cuba conflict are well
documented. What has gotten far less attention is the way domestic US
law was used in the 1960s and 1970s to undermine Cuban nationalizations.

As with foreign sovereign immunity, most legal scholarship explains
the act of state doctrine’s restriction in Sabbatino as an apolitical response
to growing economic interconnection, the increasing role of states in
economic activity, and a democratizing shift toward individual over state
rights.® Patterson adds that the “increasingly tight regulatory, commerecial,
and economic ties between western powers made adjudication of innocu-
ous disputes seem less like a violation of sovereignty. Western regimes were
drawing ever closer in shared democratic values and political interests.”
Yet, this framing obscures the fact that most act of state cases from the
1960s on arose not between Western regimes, but rather between US in-
vestors and socialist or Third World states. Many of these cases involved
the latter’s expropriations of private uUS property. It was these amﬂicts, not
growing consensus about the economy or democracy, that drove the most
important act of state changes.

The Cuban expropriations led to dozens of legal cases concerning prop-
erty title, restitution, taxation, and other questions in US courts. Some
cases involved foreign sovereign immunity. This usually occurred when
former owners of nationalized property attempted to seize Cuban assets
in the United States in compensation for their losses. Most such efforts
failed because, during the Tate Letter period, in which most of these cases
occurred, immunity from this sort of seizure or “execution” remained ab-
solute.l® This only changed in 1976 when the Fs1a limited immunity from
execution for property “which has been taken in violation of international
law or which has been exchanged for property taken in violation of in-
ternational law”—a provision expressly targeted at expropriating states."
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International law, according to some of the Fs14’s staunchest supporters,
held that compensation for expropriation should be decided by “interna-
tional law standards.”’*

In other words, shortly after Third World countries used the UN Gen-
eral Assembly to assert the rights of all states to determine compensation
for expropriations according to the host state’s 0wz domestic laws, the Fs1a
undermined that effort by ensuring that any state who followed the Gen-
eral Assembly’s rules would find its property vulnerable to seizure in US
courts. As Mark Feldman, former Deputy Legal Adviser to the Depart-
ment of State and one of the bill’s drafters, explained in a recent retrospec-
tive account, “Throughout this period, foreign expropriation of American
investment was a major foreign policy issue for the United States and a
deep concern in Congress.” He linked the origins of the Fs1a to “intense
diplomatic efforts by developing countries in the United Nations to estab-
lish a new international economic order including the right to nationalize
foreign-owned natural resources without accountability under interna-
tional law.”" The desire to reign in such expropriations was an important
motivating factor behind the Fs1a.

Yet, while some nationalization cases involved foreign sovereign im-
munity, the act of state doctrine was far more important in this area—
and more difficult to change. Foreign sovereign immunity rules determine
whether and under what conditions foreign sovereigns or their officials
can be sued in US courts, as well as when foreign sovereign property in the
United States can be seized. The act of state doctrine, in contrast, determines
whether US courts can assess the validity of a foreign sovereign ac carried
out in that sovereign’s home territory. It deals not with jurisdiction but with
justiciability—that is, with whether a question is suited for legal adjudica-
tion at all* Act of state cases may involve foreign governments directly, as
plaintiffs or defendants, or they may only involve third parties affected by a
government’s act (e.g., by property seizures or currency controls).

The traditional or absolute version of the doctrine held that courts sim-
ply could not adjudicate the public acts of foreign sovereigns in their own
territories. The most famous articulation of this version comes from the
1897 case Underhill v. Hernandez in which the US Supreme Court held
that “Every sovereign State is bound to respect the independence of every
other sovereign State, and the courts of one country will not sit in judg-
ment on the acts of the government of another done within its own terri-
tory.” Bringing Cuban nationalizations within US judicial reach required
revising this rule.
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Underhill is widely understood as a strict expression of Westphalian
territorial sovercignty.m As discussed in chapter 1, however, it is more
accurately seen in terms of the way the United States deployed distinct
modalities of power in different contexts. In the late nineteenth and early
twentieth centuries, blatant US intervention in the economic and political
affairs of countries throughout the Western Hemisphere was ramping up.
Yet Underbill illustrated the sharp boundaries between the domains of ju-
dicial and “political” or executive authority. While the judiciary claimed
significant authority for governing populations within both the national
and the imperial borders of the United States in cases like Plessy v. Fergu-
son and Downes v. Bidwell, in Underhill the Court refused to extend that
authority beyond official US borders.”

The spatial logic of this classic version of the act of state doctrine was
much simpler than foreign sovereign immunity had ever been. Because for-
eign sovereign immunity cases always involved the presence of sovereigns
or their property within the United States, even absolute foreign sovereign
immunity rules always complicated ideas of territorial sovereignty in sig-
nificant ways. In the famous case of The Schooner Exchange, Chief Justice
Marshall had grappled with this puzzle.!® Granting immunity to a foreign
sovereign ship or official, Marshall pointed out, meant that a foreign gov-
ernment was allowed to extend its own sovereignty into US space. Yet, this
seemed to violate American territorial sovereignty. Marshall dealt with
this by defining sovereign immunity not as an inherent trait of the foreign
power, but rather as a concession granted by the host sovereign. Although
“the jurisdiction of the nation within its own territory is necessarily exclu-
sive and absolute,” he argued, the host sovereign waives his 0wz “exclusive
territorial jurisdiction” for certain purposes.”” In this way, US jurists recon-
ciled the absolute doctrine of foreign sovereign immunity with the territo-
rial sovereignty of both host and foreign nation.?

The act of state doctrine only ever applied to acts of a foreign govern-
ment in that government’s ow territory. This made the territorial logic
of the doctrine more straightforward. It also made restricting the act of
state doctrine in the twentieth century even more difhcult than restricting
foreign sovereign immunity rules—and an even bigger challenge to tradi-
tional notions of territorial sovereignty. While the restriction of foreign
sovereign immunity had begun in earnest by the late 1940s, no serious at-
tempt to change the act of state doctrine took shape until the 1960s. It was
the Cuban Revolution that sparked this effort.
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The Cuban nationalizations posed a triple threat to the United States.
First, they were a direct and serious blow to US economic interests in Cuba.
Although nominally independent since the end of the Spanish-American
War (or the Cuban War of Independence, as it is known in Cuba), Cuba
had long been a de facto colony of the United States.” From 1903 to 1934,
the Platt Amendment officially limited Cuba’s control over its own fi-
nances and foreign policy and guaranteed the United States the right to
intervene militarily in Cuba’s affairs in the name of protecting Cuban
“independence” or to protect private property rights.”? Even once the
Amendment was officially annulled, US political and economic influence
over Cuba continued. Entanglement in the Cuban economy left US inves-
tors especially vulnerable to Cuban nationalizations after the Revolution.
One 1975 study estimated that Cuba seized $1.6 billion worth of US cor-
porate property and around $200 million from wealthy US individuals—
more than the total value of US property seized by all other Communist
countries combined up to that point.”?

Second, the Cuban nationalizations also echoed earlier Soviet bloc na-
tionalizations and posed a material and ideological threat to the United
States in the context of the Cold War. From Cuba’s perspective, national-
izations were necessary for the transformation from a capitalist to a social-
ist society. From the US perspective, they not only threatened individual
investors, but potentially the whole international system of property titles,
raising thorny questions about how to determine ownership of national-
ized goods and resources traded internationally. The US was also gravely
concerned about a Communist Revolution in its own backyard and wor-
ried that leftist ideas might spread to other Latin American societies.

Third, the United States was threatened by the link between Cuban
nationalizations and broader Third World struggles for economic sover-
eignty. After decolonization, massive quantities of postcolonial resources
remained in the hands of Western multinational companies, who had
often acquired them during the colonial period. Expropriating such prop-
erty was seen by many in the Third World as critical to casting off Western
dominance, addressing the economic legacies of colonialism, and gaining
control over national resources.

As early as 1960, in his first speech to the UN General Assembly, Castro
made these connections explicit, denouncing American control of Cuban
land, resources, banking, and utilities before the Revolution and declaring
that the “problems we have described in conne[ction] with Cuba apply
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equally well to the whole of Latin America” and that the “problems of
Latin America resemble those of the rest of the world, of Africa and of
Asia” Detailing US retaliation for Cuban nationalizations and ridicul-
ing, to applause from many of those assembled, the Department of State’s
demands for “prompt, effective, and fair compensation” as meaning “pay
immediately, in dollars, the amount we ask for our land,” Castro asserted
“the right of the under-developed countries to nationalize their natu-
ral resources and the investments of the monopolies in their respective
countries without compensation.” He added, to further applause, that “if
industrialized countries wish to do the same thing, we shall not oppose
them.?

Like other Third World leaders and thinkers of the time, Castro associ-
ated this right with the critical link between political and economic sov-
ereignty: “For there is one truth which we should all recognize as being of
primary importance, namely, that there can be no political independence
unless there is economic independence; that political independence with-
out economic independence is an illusion. . . . Freedom does not consist
in the possession of a flag, and a coat of arms and representation in the
United Nations.”? This link between substantive economic sovereignty
and the right to nationalize property, with compensation to be determined
according to the rules of the host state, would be a central pillar in what
would soon become more concerted Third World efforts to establish a
New International Economic Order (N1EO).2

In the first half of the twentieth century, most nationalizations had
been confined to the Communist bloc.?” In the 1960s and 1970s, soon
after Cuba’s sweeping nationalizations of foreign property, they became
widespread across the Third World, in both socialist and more heterodox
countries. One early study estimated that, not counting Cuba (whose nation-
alizations were so massive that they are excluded from quantitative studies
of the topic), there were 1,705 foreign-owned firms seized in 563 acts of
expropriation across 79 “Less Developed Countries” from 1960 to 1979.%8

The United States and other Western states were staunchly opposed
to these nationalizations. Yet, expropriations had been used intermittently
by many countries, including in the West, for a long time, and a general
right of states to expropriate property was recognized by the United States
and others. Indeed, this right is still recognized today. Preventing Third
World states from seizing foreign-owned property thus required changing
the rules surrounding expropriations.
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SHIFTING IMPERIAL MODALITIES

Much of this debate involved the question of compensation for expropri-
ated property. Western, Communist, and Third World states disagreed ve-
hemently about how much compensation, if any, was required in exchange
for expropriations. Governments and jurists argued, variously, for full,
partial, or no compensation.” The 1962 UN General Assembly Resolution
on Permanent Sovereignty over Natural Resources asserted the rights of
all states to their own natural resources and to nationalize those resources
with “appropriate compensation” as determined by the host state.’® The
1974 UN Charter of Economic Rights and Duties of States amended and
strengthened this earlier resolution. Among other things, it specified that
compensation should be determined by the host state’s own laws and that
any conflicts should be settled in that state’s own courts and tribunals. The
United States and other Western countries did not agree.

The US executive branch’s position on expropriations had been clari-
fied in the 19305 by Secretary of State Cordell Hull. Appointed by Franklin
Delano Roosevelt, Hull was an advocate for trade liberalization and low
tariffs, as well as a fierce opponent of state expropriations. When Mexican
President Lézaro Céardenas nationalized Mexican oil in 1938, seizing prop-
erty from the British and American companies that had controlled nearly
all Mexican oil production up to that point, Hull was furious. In a series of
letters between Hull and the Mexican Minister of Foreign Affairs Eduardo
Hay, Hull criticized the Mexican government’s most recent expropriation,
as well as its earlier seizures of agrarian properties from American citizens
in the 19105 and 1920s—seizures for which the two governments were
still attempting to negotiate a settlement. Acknowledging the right of any
country to expropriate private property within its own borders, Hull nev-
ertheless claimed that under “international law” such expropriations must
be accompanied by “adequate, effective and prompt compensation” —
otherwise, he asserted, they were mere “confiscations.”?

Hay rejected Hull's putative international law argument. He blamed
the exaggerated demands of former American landowners for interfer-
ing with Mexican attempts to settle these claims, and he pointed out that
Mexico’s agrarian redistribution programs were at the heart of its political,
social, and economic stability after the Mexican Revolution of the 1910s.
“On the one hand;” Hay wrote, “there are weighed the claims of justice and
the improvement of a whole people, and on the other hand, the purely
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pecuniary interests of some individuals.” In a bombastic response, Hull
excoriated Mexico’s position on expropriations as contrary to democracy
and the “universally recognized law of nations.” He argued that being fi-
nancially or economically unable to pay immediate compensation was no
excuse. Such a position, he suggested, would “imperil the very foundations
of modern civilization. Human progress would be fatally set back.”3*

The Hull Doctrine, as it has come to be known, is now defined as the
idea that so-called prompt, adequate, and effective compensation is required
for all government seizures of foreign owned property. It is now considered
a primary basis for both US and international law on expropriations. Yet,
when Hull pronounced the doctrine, there was no settled international law
on the matter. Furthermore, there was no suggestion that US courzs would
step in to enforce such rules. Rather, the assumption was that the executive
was responsible for dealing with foreign nationalizations when needed.

In practice, in the first half of the twentieth century, this meant that set-
tling compensation claims took the form of negotiating lump sum settle-
ments at far less than the full value of expropriated goods. This was true
in US negotiations with Mexico, as well as in agreements signed with the
Soviet Union, Hungary, Czechoslovakia, and post—World War IT Germany.
The Department of State not only handled these settlements outside the
court system, but also criticized attempts to pursue compensation through
ad hoc litigation for interfering with diplomatic efforts.?> Only in the 1960s
did opinions on the modality of US governance best suited for handling
nationalization-related claims begin to change. In response to the mass
nationalizations of the revolutionary Cuban government, US courts, Con-
gress, and the executive branch began pushing for the expansion of US ju-
dicial authority in what had been understood as a foreign policy arena.

The bulk of the litigation involving Cuban nationalizations took place
in federal courts in New York and Miami. Although judges in both cities
were hostile to Cuba, one Cuban legal scholar later compared the general
position of the two judiciaries: “In Miami, the judicial attitude was very
virulent and admonitory. In New York, it was more sober.”* Yet, despite
the anti-Cuba stance of most Americans, including jurists, expanding US
judicial authority over nationalizations was more difficult than revising
forcign sovereign immunity rules in relation to state-owned enterprises,
development aid, and government contracts. The biggest obstacle was that
state expropriations had long been considered quintessentially public and
political. In 1964, the Second Circuit had even included nationalizations
in its brief list of “strictly political or public acts.”>” Moreover, these acts
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were understood to have occurred not in US territory, but within the na-
tionalizing state.

Together, the public and foreign character of expropriations meant
they were barred from US judicial consideration by the act of state doc-
trine. Indeed, expropriations were the most common source of act of state
litigation in the first half of the twentieth century—and US courts had
repeatedly upheld the act of state doctrine to bar judicial consideration
in such cases. It is true that nationalizations had sparked litigation in US
courts since the Russian Revolution. Yet, by and large, courts only pro-
ceeded when, for some reason, neither the act of state doctrine nor foreign
sovereign immunity applied.?® Through the 1950s, they refused, with one
exception, to waive the act of state doctrine to rule against foreign govern-
ments where the validity of an expropriation in foreign territory was in
question.”” The Cuban Revolution changed this, leading to transforma-
tions in the act of state doctrine and the legal construction of territorial
sovereignty, as well as to an important shift in the modality of US power
used to respond to expropriations.

SABBATINO: FROM ABSOLUTE TERRITORIALITY TO THE SEPARATION
OF POWERS APPROACH

The classic act of state doctrine articulated in Underhill depended on a
sharp foreign/domestic distinction. Yet, as with early foreign sovereign
immunity cases, this was always complica