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Copynorms:
Copyright Law and Social Norms

Mark F. SchultZ

Copynorms are the sea we swim in when we thinktadmpyright law. We don't see them, except
when they begin to break down or chaAge.

—Lawrence Solum

I ntroduction

Social norms are essential to understanding colptyrigut remain
largely invisible. People interested in copyrighend a great deal of time
pondering whether copyright law over or under-prtse creative
expression. They worry whether copyright law corgaadequate safety
valves to allow socially valuable uses. They wandehether
unauthorized file-sharing will overwhelm copyrigig we know it. They
ponder, worry, and wonder about all these things,they all too rarely
recognize that an understanding of social normsutaltbe copying,
distribution, and use of expressive works (“copynst for short) is
essential to answering such questions. Copynoroderate, extend, and
undermine the effect of copyright law. For betiefor worse, copynorms

'Assistant Professor, Southern lllinois Universish8ol of Law. Earlier versions of
parts of this Chapter were presented at the Sedomuial Intellectual Property and
Communications Law and Policy Scholars Roundtallevichigan State University
College of Law and at various faculty workshopstte Southern lllinois University
School of Law. The Author thanks the participantstieese events for their helpful
comments as well as Eric Goldman and Paul McGrahieir extensive and thoughtful
feedback. He also expresses his thanks to Todd@mamnd Christopher Frericks for
excellent research assistance.

2 Lawrence B. SolumThe Future of Copyright: Free Culture: How Big Madi/ses
Technology and the Law to Lock Down Culture andt@brCreativity, 83 TEX. L. REV.
1137, 1148 (2005) (reviewingAWRENCELESSIG FREE CULTURE: HOW BIG MEDIA USES
TECHNOLOGY AND THE LAW TO Lock DOwWN CULTURE AND CONTROL CREATIVITY
(2004)).

% The origin of the term “copynorms” is uncertaint lits primary promoter has been
Prof. Lawrence SolumSee, e.g., id.
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play an important role in shaping what copyrighw ldoes and does not
accomplish.

Copynorms matter because social norms matter.edant years,
legal scholars have rediscovered social norms. réhaissance in interest
stems from a renewed appreciation of the simpleelsgential truth that
human behavior is not shaped by law alone. Insteeople are often far
more influenced by informal rules, implicit undenstlings, and behavioral
regularities—collectively referred to as socialmesf

Law and social norms scholars have particularlyused on the
interaction between social norms and the lawSocial norms may
supplement, supplant, or suppress the effect of deywending on the
circumstances. Social norms influence the creatioth enforcement of
law and are in turn influenced by the creation anfbrcement of law.

Despite this burgeoning interest in social nornie effect of
social norms on copyright law remains underapptediaThis omission is
unfortunate. There is no reason to believe thaiabaorms affect
copyright less than any other type of law. In faicial norms may be
more important to understanding copyright law thmost other laws.
Copyright is largely a private right. Thereforepgright owners may
choose whether and how to enforce their rights—@icehthat often is
influenced by social norms. Even when copyrighherg do choose to
enforce their rights, however, their efforts aréenfeasy to elude. In
many situations, copyright infringement is diffictd detect. The user’s
choice whether to comply with copyright is alsceofinfluenced by social
norms. Copynorms thus greatly influence how caghris enforced and
observed.

* Richard McAdams offers a typical formulation ofc&d norms as “informal social
regularities that individuals feel obligated toléeV because of an internalized sense of
duty, because of fear of external non-legal sansti@r both.” Richard H. McAdams,
The Origin, Development, and Regulation of Nqré@&MIcH. L. Rev. 338 (1997).

® For a comprehensive review of the law and soc@ims literaturesee Richard
McAdams & Eric B. RasmusseNorms and the Lawin THE HANDBOOK OF LAW AND
Econowmics (A. Mitchell Polinsky & Steven Shavell, eds., tecoming 2007),available
at http://www.rasumusen.org/papers/norms.wpd (lasited April 16, 2006). See also
infra notes 6-8; 23-28 and accompanying text.
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Since copynorms greatly affect both enforcemeit @mpliance,
they provide fresh insight into two of the most mtious and significant
issues in copyright law: (1) The debate regardumgther copyright law
over-protects expressive works, thus harming spdgtstifling the free
flow of information; and (2) The disruptive phename of file-sharing
and the voluble dispute that accompanies it.

First, copynorms have a great effect on how agpytaw actually
shapes incentives to create expressive works amdhehit impedes the
free flow of information. Although copyright law fiees the outer
boundaries of the copyright owner’s rights, it doest necessarily
determine whether people enforce or comply with ot all groups of
copyright owners and users behave identically. Wdepart from the
script seemingly mandated by copyright law. Somaers choose to
enforce copyright stringently, but others do nd&ome copyright users
comply scrupulously, but others do not. Copynogaxglain a great deal
of this variance. To understand how the scopeopfycght law affects
society and creative expression, we must understeowl and when
copynorms influence enforcement and compliance wothyright law.

Second, the file-sharing problem is in many waysopynorms
problem. Thus far, efforts to change file-shardrshavior have focused
on using increased enforcement and sanctions ter dde-sharers.
Research shows, however, that social norms arevegy determinant of
whether people obey the law. For copyright lawbw effective, most
people must comply because they believe thattitagight thing to do. If
copynorms with respect to file-sharing continuettogir current path, then
the copyright system may need to change dramatidall function
effectively. On the other hand, if consumers cdagdpersuaded to adopt
copynorms more supportive of copyright law, ther tenforcement
problem would become far more manageabile.

This Chapter makes the case for the importana®@ynorms and
their worthiness for further study by analyzingnthesizing, and applying
insights from the social norms literature to cogltilaw. Part | of this
Chapter examines why one must account for copynavhen rendering
judgment as to whether copyright over or underquistexpressive works.
This part looks at when and how copynorms intesath law and
provides several examples of instances where copyaepart from
copyright law in important ways. Part Il of thi©&pter takes an in-depth
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look at how copynorms affect the file-sharing difem In particular, it
examines the efficacy of deterrence strategiesusetbe efficacy of
normative strategies.

l. Copynorms and How they Moderate the Effect of Copyright
Law

Since the early 1990s, a large body of legal schbip has
examined the role of social norms in regulatinggde’s behavior and the
relationship of those norms to law. This new fiafl inquiry was
launched by Robert Ellickson’s landmark boGkder Without Law: How
Neighbors Settle Disputeshich examined how the ranchers and farmers
of Shasta County, California, settled property g dispute§. The
members of this community did not follow the patteet forth in formal
legal doctrine or pursue their self interest intgjuhe way that traditional
economic theory would commonly predictnstead, they chose to govern
their actions according to different rules basedsoaial norms that their
community had developed and maintaifiedThe story of Ellickson’s
cattle ranchers is a tale oft-retold, in part beeai launched the law and
social norms field and in part because it illugtsahow social norms can
promote more efficient results than law.

Despite the familiarity of Ellickson’s account, oaspect of it is
rarely emphasized. In some instances, the remiétedd by the norm was
less advantageous for one of the parties than tie indicated by
traditional legal doctrine. Nevertheless, the hams of Shasta County did
not choose to stand on their legal rights. Theyeweee to make that
choice, as these disputes concerned their prieataights under tort and
property law. Unlike a prosecutor or public officiwho has limited
discretion in applying public law, a private patyypically may choose to
forego enforcement of its legal rights.

The ranchers of Shasta County teach that if onesmanpredict
the effect of private law on society and its indtdns, then one must
consider whether social norms affect how and whepleeple choose to

® ROBERT C. ELLICKSON, ORDER WITHOUT LAW: HOW NEIGHBORS SETTLE DISPUTES
(1991)

1d. at 82.

81d.
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enforce their rights. If a social norm consistg@ihd systematically alters
how people enforce or comply with law, then analgzihe law alone will
not reveal all of the outcomes likely to resultnfraghat law. Those who
study copyright law would do well to consider tlhésson, as copyright
owners are as free as any other property owneoregd enforcement of
their rights.

Therefore, to be able to understand the effecoplyright law, or
any change to copyright law, we need to understwial norms. The
following subsection further explains the need ¢ocant for copynorms
in our discussions of the likely effects of copytidaw. The subsequent
subsections then survey some of the ways in whagymorms interact
with law and provide some illustrative examplesgpynorms that greatly
moderate the effect of copyright law.

A. Why We Need to Consider Copynorms

Copyright law is largely a realm of private chmic In theory,
copyright law defines the boundaries of a fairlypsg property right, thus
compelling people to steer clear of infringemeihe reality of copyright
is quite different, with copyright owners often égoing enforcement of
their rights and users often giving little thougbithose rights. Copyright
owners do nothaveto enforce their rights. Nothing compels them to
demand compliance with law; they can choose togimia! or part of their
rights to control copying, distribution, and pubdissplay or performance
of their works. The private nature of copyright/lareates a tremendously
important role for social norms.

The users of copyrighted works similarly have ices—perhaps
less legitimate, but frequently no less real. Cumby infringement is so
easy to commit and hard to detect that often dmtyscruples of the user

° This Chapter disregards the criminal portions opyight law, as the public
authorities who enforce criminal law are influenced a great degree by legal and
professional obligations, political pressures, prattical considerations regarding where
to focus limited resources. Nevertheless, the ipulthorities are also influenced by
social norms in their enforcement and sanctioniegigions. SeeDan KahanGentle
Nudges vs. Hard Shoves: Solving the Sticky Nomoblém, 67 U. GHI. L. REv. 607,
619 (2000) (describing how laws that greatly catitsocial norms lead authorities to
hold back from enforcement and punishment).
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prevent infringement® Technology has empowered consumers, making
infringement easier than ever before. Social nagnesthus important for
consumers too. Law often provides little detereffeect’* so the decision
whether or not to infringe is largely a matter ofiscience.

The choices available to and often exercised byrgipt owners
and users result in tremendous diversity with resfehow copyright law
is enforced and observed. Some copyright ownergeeatly concerned
with controlling access to their works in order maximize revenue
opportunities (e.g., recording companies), whileynathers are partly or
wholly indifferent to the right to exclude acces®wded by copyright
(e.q., scholars). Some copyright users scrupuwaulaly by the rules (e.g.,
librariang?), others ignore them (e.g., file-sharers), whitél sthers
actively and purposefully defy them (e.g., hackersfome of these
differences among how people enforce and complly wopyright law can
be written off as expressions of idiosyncratic paes preference® while
others are simply manifestations of self intefést. In particular,
investigating and litigating infringement is ofteéno costly, given the
actual harm or the likelihood and prospective amooh recovery*
Nevertheless, at least some of the differences ilingness both to

1% See infra Part Il, for a further discussion of how techrgitml change impacted the
copynorms of consumers by making copying and thstion infinitely easier and
cheaper.

! See infraPart Il for a discussion of the limits of deterrenc

12 Librarians have their own set of social normg tifen cause them to disapprove of
copyright law and advocate for changes, but they wamiquely well informed and
compliant. See generallyLaura N. Gasaway,Values Conflict in the Digital
Environment: Librarians Versus Copyright Holdegst @LUMBIA-VLA J.L. & ARTS
115 (2000) (discussing values and practices ofilians and how they sometimes lead to
conflict with copyright owners).

13 For instance, rapper Chuck D. famously supportuthorized file-sharing while
heavy metal drummer Lars Ulrich famously opposesTihe views of musicians with
respect to file-sharing differ greatly, even withire genres inhabited by Chuck D. and
Ulrich respectively.

1 Scholars gain greatly in status the more widelgvikm and cited their work is, with
the resulting benefits far outweighing the lossany revenue they might have gained if
they treated their work more restrictively.

!> SeeR. Polk Wagnerinformation Wants to Be Free: Intellectual Propeatyd the
Mythologies of Control103 GL. L. REv. 995 (2003). Wagner doubts that intellectual
property owners can or will ever fully control thee of their creations because of
transaction costs and many other pragmatic coratides.
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enforce and to comply with copyright law can bedédto the systematic
and pervasive influence of social norms.

Despite wide diversity with respect to how stenty copyright
owners and users actually enforce and observe ighpyaw, scholars and
commentators often assume the effect of copyrightfbllows inevitably
and predictably from legal doctrine. The most prant examples of this
tendency are Professor Lawrence Lessig's dire wgsnabout a dystopian
future being created by overly restrictive copytitgws and enforcement.
Although Professor Lessig at times acknowledgestthigiating effect of
norms*® his stronger rhetoric tends to portray widespraad stringent
restrictions as certain to result from the scopeagfyright. For example,
in this passage fronThe Future of Ideashe draws a line from the
expanded scope of copyright (he presumably hasStreny Bono Act
term extension particularly in mind) to actual gohof the content of our
culture:

The unavoidable conclusion about changes in thepescof
copyright’s protections is that the extent of “freentent’—
meaning content that is not controlled by an exeiusight—has
never been as limited as it is today. More conitembntrolled by
law today than ever in our past. . . [T]he conthbur culture is
controlled by an ever-expanding scope of copyrtght.

Similarly, in another passage Professor Lessigr@gstDVD encryption,

backed by the force of law by means of the Antie@mvention

Provisions of the Digital Millennium Copyright Att,as threatening our
status as a free society:

16 Generally, Lessig’s accounts of copyright are agntire more thoughtful and subtle.
He has long asserted the importance of social ndvoth with respect to law in general,
see e.g.Lawrence LessigThe New Chicago Schody7 J.OF LEG. STuD. 661 (1998)
(discussing emerging field of law and social nornasid copyright in particulasee, e.g.,
LESSIG FREE CULTURE, supranote 2, atl26 (discussing taping of LPs as example of
norm mitigating effect of copyright). But he typity portrays the mitigating effect of
copynorms as something that worked well “beforelthernet.”See idat 125.

" LAWRENCE LESSIG THE FUTURE OF IDEAS. THE FATE OF THE COMMONS IN A
CONNECTEDWORLD 110 (2002).

817 U.S.C. § 1201 (2004).
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This struggle is just a token of a much broadetidyebr the model
that governs film is slowly being pushed to evetlieo kind of
content. The changes we will see affect every frohthuman
creativity. They affect commercial as well as nanatercial, the
arts as well as the sciences. They are as much gbowth and
jobs as they are about music and film. And how weidE these
guestions will determine much about the kind ofietycwe will

become. It will determine what the “free” means aor self-
congratulatory claim that we are now, and will ayade, a “free
society.™®

There are good reasons to equate, as ProfesseigLand others
do, the grant of a legal right to restrict copyegd distribution with the
actual exercise of the right. First, we know entindustries, like
publishing, movies, and music, are based on theciseeof the rights
granted by copyright. Second, it is common knog&dhat many
copyright owners exercise and seek to expand tigdits relentlessl{’
Third, the law is easier to determine and verifarthsocial norms.
Creators and investors may make decisions basely sl the legal status
of works, not aware of any mitigating copynormsoufh, legal scholars
and social scientists find parsimonious models rfaore useful than
context-specific, overly complex on€s.lt is far simpler to assume that a
right granted will inevitably be exercised thanatempt to account for
every intervening influence. A model that includagerything runs the
risk of being too unwieldy to tell us anything. we add too much detail
to our account of how copyright law affects theatian and use of
expressive works, we end up with a rich descriptbrihe workings of
copyright that has limited rigor and predictivewet?

Nevertheless, considering how social norms media effect of
copyright law is worthwhile, even if it does incseathe complexity of our
account of how intellectual property works. Fitbie existence of certain
firmly-established, consistently influential copynts is well-known and

19| EssiG THE FUTURE OFIDEAS, supranote 17, at 11.

% The Walt Disney Corporation is the favorite exaenpited by critics of such
behavior. See, e.gl,ESSIG FREECULTURE, supranote 16.

%L SeeRobert ScottThe Limits of Behavioral Theories of Social Nor8& VA. L. Rev.
1603, 1607-1608 (2000) (discussing the undesitghili complicating standard models
with context-specific, non-falsifiable normativeriables).

2 See id.
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documented. Some examples are provided lateukbsestion I1.C. When
copynorms consistently moderate the effect of dgpylaw, we can and
should account for them in our description of hapyright law affects
information exchange and production. Second, asudsed in the next
subsection, we now know enough about how sociamaomfluence
behavior and interact with law to predict and testv they affect people’s
behavior with respect to law in certain situatiéhs.

While it is improbable that a grand, unified theof copynorms
will ever exist, and, in any event, such a thesripeyond the scope of this
brief Chapter, the next subsection sketches o@wadoncepts from the
law and social norms literature that may aid intdretinderstanding the
effect of copyright law on people’s behavior.

B. Social Normsand the Law

There are many reasons why people behave aglthdyut social
norms are an important part of the explanatione Way people behave
with respect to law is no exception, as social reomteract with law in
many important ways, supporting, undermining, dossiiuting for law.
Ellickson’s work inspired a generation of legal alens to try to better
understand the relationship between law and saoiahs. Initially, these
scholars employed the tools of rational choice th¢o yield many useful
explanations for how social norms influence behatfo In particular,
rational choice theory is useful for explaining thehavior of small, close-
knit groups who interact repeatedfy. It faces a greater challenge,

%8 Insights from the social psychology literature preving to be especially helpful in
this regard. SeeYuval Feldman & Robert MacCourgome Well-Aged Wines for the
"New Norms" Bottles: Implications of Social Psydw for Law and Economics) THE
LAW AND ECONOMICS OFIRRATIONAL BEHAVIOR 358 (Francesco Parisi & Vernon L.
Smith eds., 2005) (describing relevance of variomscepts from the social psychology
literature on norms for the law and economics afmliterature).

%4 See, e.gRobert CooterNormative Failure Theory of Lav82 GORNELL L. REv. 947
(1997); Robert CooterDecentralized Law for a Complex Economy: The Stmatt
Approach to Adjudicating the New Law Merchalt4 U.PA. L. REv. 1643, 1662 (1996);
McAdams,Origin, Developmentsupranote 4; Eric BSNER Law and Social Norms$42
(2000). See generalljMicAdams & Rasmussesupranote 5 (providing comprehensive
overview of the law and economics of social noritesdture).

% The leading work in this regard iSOBNER supranote 24. Posner theorizes that
compliance with norms signals that one is a “gogeet with a “low discount rate,” thus
indicating that one is a reliable and desirablesperwith whom to cooperate and
transact. See idat 19-27. For such signaling to work well, peopézd to know those
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however, in explaining the influence of social nerm loose-knit groups

or in situations where interactions are anonynf8uScholars have begun
to fill this gap by incorporating well-establishefield and lab-tested

models from other disciplines such as social psipgyand behavioral

and experimental economits.

From these sources, a picture has emerged regandiv law and
social norms interact. Among the most importantheSe interactions are
the following:

 The law can influence the content of social normScholars
describe this as law’s “expressive function,” irading to people
what is right or socially acceptatffe. Mere existence or passage

with whom they are dealing and anticipate transgctwith them in the future—
conditions most likely to prevail in small groupsdaother like close-knit relationships.

% Seelior Jacob StrahilevitzSocial Norms from Close-Knit Groups to Loose-Knit
Groups 70 U.CHI. L. Rev. 359, 359-60 (2003) [hereinafter StrahileviGpcial Norms
from Close-Knit Grougs (explaining challenge of using then-extant ragsibrchoice
theories of social norms to explain behavior oflednit groups).

" See, e.g.Alex Geisinger,Are Norms Efficient? Pluralistic Ignorance, Heuitst,
and the Use of Norms as Private Regulatioh ALA. L. REv. 1 (2005); Feldman &
MacCoun,supranote 23; Dan M. Kaharrust, Collective Action, and Lav@1 B.U.L.
REv. 333, 333-35 (2001) [hereinafter Kahafrust, Collective Actiol); Geoffrey P.
Miller, Norm Enforcement in the Public Sphere: The Caddarfdicapped Parking71
GEO. WASH. L. Rev. 895 (2003); Neel P. Parekh, NoWwhen Nice Guys Finish First:
The Evolution of Cooperation, the Study of Law, #relOrdering of Legal Regime37
U. MICH. J.L. REFORM 909 (2004); Mark F. SchultEear and Norms and Rock & Roll:
What Jambands Can Teach Us About Persuading Pdop@bey Copyright Law?1
BERKELEY TECH. L.J. 651 (2006); Lior Jacob Strahilevit¢harismatic Code, Social
Norms, and the Emergence of Cooperation on the $ilapping Networks39 VA. L.
Rev. 505, 509-10 (2003) [hereinafter StrahileviiZharismatic Codg Lior Jacob
Strahilevitz,How Changes in Property Regimes Influence SociaimdpoCommodifying
California's Carpool Lanes75 IND. L.J. 1231, 1232-35 (2000); Strahilevitdocial
Norms from Close-Knit Groupsupra note 26, at 359-60; Katherine J. Strandburg,
Privacy, Rationality, and Temptation: A Theory ofllpgwer Norms57 RUTGERS L.
Rev. 1235 (2005).

8 Richard H. McAdamsA Focal Point Theory of Expressive La@6 VA. L. Rev.
1649, 1650-51 (2000)See alsdrobert D. CooterExpressive Law and Economi&y J.
LEG. STuD. 585 (1998); Dhammika Dharmapala & Richard H. MaAds, The Condorcet
Jury Theorem and the Expressive Function of Lawhaory of Informative Layws AM.
LAw & EcoN. Rev. 1 (2003); Dan M. KahaiWhat Do Alternative Sanctions Mear63
U. CHI. L. Rev. 591 (1996); Richard H. McAdam#n Attitudinal Theory of Expressive
Law, 79 Qr. L. Rev. 339 (2000); McAdamQrigin, Developmentsupranote 4, at 400-

10
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of a law can change people’s behavior. Enforcernénhe law,
aside from having a direct impact, can further sdovindicate that
a particular value should be taken seriously.

» Social norms can encourage compliance with lawfadt, research
indicates that norms have a far greater effect @tusng
compliance than official enforcemefit. Part Il of this Chapter
focuses on this particular effect as it relatesthte file-sharing
phenomenon.

» Social norms can discourage compliance with lavarni are so
influential that people will often choose to comfowith a norm
rather than to the law.

* Social norms can substitute for law, either in kabsence or in
lieu of the default rules created by law. Peopéy e influenced
by a norm to forego assertion of a legal right., & Ellickson
found, a norm may influence parties to arrange rtledfairs
differently from default rules.

From the above, it is clear that norms and lawrauein potentially
conflicting, contradictory ways. Simply describitigese interactions is
thus not entirely helpful. A clearer understandifighe sources of norms
and when a norm is likely to influence behavioraquired to understand
how norms affect law generally and copynorms iripalar.

The sources of norms are many, including religiphilosophy,
culture, ideology education, biology, commercialagiice, and the
consciously and unconsciously imparted values ofaggorofessional, and
political groups® Robert Cialdini has proposed a useful distinction
between two types of social norms, injunctive noramsl descriptive
norms, each with different sources and a differeffiéct on people’s
behavior’ Injunctive norms arise from a person’s perceptidrhow

07; Cass R. Sunstei@n the Expressive Function of Lad44 U.PA. L. Rev. 2021
(1996).

29 ToM TYLER, WHY PEOPLEOBEY THE LAW 178 (1990) (reviewing studies); Paul H.
Robinson & John M. DarleyThe Utility of Desert 91 Nw. U. L. Rev. 453, 468-71
(1997) [hereinafter Robinson & Darlefhe Utility of Desellt(same)

% SeeMcAdams & Rasmussesppranote 5, at 15-16 (describing biological, religious,
philosophical, and cultural explanations for thigior of norms)

%1 SeeRobert B. Cialdini et al A Focus Theory of Normative Conduct: A Theoretical
Refinement and Reevaluation of the Role of Nornmifuiman Behavior24 ADVANCES IN
EXPERIMENTAL SocC. PsycH. 201 (1991) [hereinafter Cialdini et &locus Theorly This
taxonomy is one of several potential useful taxoiesmroposed in the social psychology

11
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others—family, peers, voluntary associations, chumuthority figures,
the mass media, and the like—believe he should vesfiaDescriptive
norms arise from a person’s perception understgnoirnow most other
people in a particular reference group actuallyavefi* People obey
injunctive norms because of an internalized semsearality or because
they fear sanction from or loss of status withgheup>* People conform
to descriptive norms either because they take thegs for proper
behavior from the group or because of the innastinat of people to
imitate one anothée.

In addition to the helpful descriptive/injunctiveistinction,
researchers have further refined their understgndirwhen social norms
are more likely to have one effect than anothere llowing paragraphs
provide a non-comprehensive list of some of thetofac that affect
whether a norm will influence people’s behavior.

Perceptions Regarding Peer BehaviolWhat others are doing
matters. Descriptive norms arise because peokdetiteir cues from what
they believe others around them are doing. Whag plerceiveothers to
be doing thus matters a great d€aFor example, Cialdini contended that
advertising campaigns intended to inculcate injwectnorms could
actually backfire if they cause people to perceivat few others are
complying®” He singled out for criticism a famous anti-littey ad
portraying a Native American chief tearfully viewina trash-littered
landscapé® The intended injunctive message was “litteringasl,” but it

literature. SeeFeldman & MacCounsupranote 23. Its use suits the purposes of this
article to provide a brief overview and a few ex#&mspas to how social norms affect
enforcement and compliance with copyright law, the other theoretical frameworks
described by Feldman & MacCoun, as well as otheggainly would prove useful for
other, more specific purposes.

22 Cialdini et al. Focus Theorysupranote 31.

Id.

% 1d.; TYLER, supranote 29, at 24-25.

% Cialdini et al.,Focus Theorysupranote 31.

% There are a number of studies and theories ragprddw people arrive at their
beliefs regarding what others are doing. Therecarégin systematic biases that cause
people to develop mistaken perceptions regardiegotiiefs and actions of their peers.
See Geisinger, supmote 27 (describing these findings and their ingilans for the law
and social norms literature).

2; Cialdini et al.Focus Theorysupranote 31.

Id.

12
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clashed badly with the descriptive message “everystittering.” The ad
thus encouraged littering.

Dan Kahan has similarly analyzed the problemagfdompliance.
When the government “engages in dramatic gestoresake individuals
aware that the penalties for tax evasion are beiogased, it also causes
individuals to infer that more taxpayers than ttleyught are choosing to
evade. This inference, in turn, triggers a reciptacotive to evade . . .*”
On the other hand, if people perceive that otheescamplying with the
law, then descriptive norms can support compliaringhis regard, Kahan
noted a Minnesota Department of Revenue study ichwiaxpayers were
sent a letter that said that the overwhelming nigjaf people do not
cheat on their tax€¥. Taxpayers who received the letter paid taxes at a
higher rate than the control group, which did rateive the letter.

Proponents of a law thus need to consider whasages people
are receiving regarding other people’s compliantb \aw. Elsewhere, |
have speculated that the apocalyptic rhetoric eyepldoy the Recording
Industry Association of America (“RIAA”) in its Idiying and public
relations efforts may do more harm than g8bdit also points to the
importance of providing legal alternatives like nes to consumers to
bolster the perception (and reality) that peopke @mplying with law/?
The next subsection I.C further discusses this pimemon as well as other
descriptive norms relevant to the file-sharing mhitea.

The Number of People Perceived to Follow a Norrsize
matters—but less and less beyond a certain poi#.discussed above,
what others are perceived to be doing influencexlpés behavior, and
the initial perceived size of the group complyingthwa norm greatly
affects the influence of the norm. Additional nwerd of adherents,
however, impress less and less. People do nossatily become more
likely to follow a norm because they perceive mpemple adopting it.
The growth of the number of people perceived tdowla norm has a

% Kahan,Trust, Collective Actiorsupranote 27, at 342.

0 See id. at 340 — 4{citing STEPHEN COLEMAN, THE MINNESOTA INCOME TAX
COMPLIANCE  EXPERIMENT: STATE TAx REesSuLTs 18-19, 25 (1996),
http://www.taxes.state.mn.us/taxes/legal_policgaesh_reports/content/compince.pdf.

“! SeeSchultz,supranote 27.

2 SeeSchultz,supranote 27.
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marginally decreasing effect on adherence to a fdrmt some point,

people are either convinced or not. Marginal iases in educational
efforts, enforcement, sanctions, and perceived tamge will thus yield

diminishing returns in changing people’s perceptminwhat is right.

When large numbers of people already eschew annaes immoral, it
thus is more challenging to change the minds ofehbolding out.

Although this dynamic is worth considering, thetiéd seems to be ample
room for improvement with respect to the most prent of current
copynorm challenges—file-sharifig.

Relevant Peer GroupsContext matters. People do not necessarily
conform to the norms of the population at larges chmmon experience
tells us, there are many important norms that diffeeatly among
different groups. Such groups include firms, indusassociations,
religious and ethnic groups, formal and informatigsbassociations, and
other social networks. People often take theimative cues from the
groups to which they belong rather than generalizedality, law, or
other influence$® Social networks and norms can operate in plager of
within more formal institutions, either complemergtithem or subverting
them?® The challenge for determining group influencends whether a
group is likely to have influence over norms, kather determining which

3 This phenomenon is described in the literaturesocial impact theory.SeeBibb
Latane,The Psychology of Social Impa86 Av. PsycHoL 343 (1981); Andrez Nowak,
Jacek Szamrej, & Bibb Latan&rom Private Attitude to Public Opinion: A Dynamic
Theory of Social Impac97PsycHOL Rev. 362 (1990).

* See infraPart Il for further discussion.

% SeeMark GranovetterEconomic Action and Social Structure: The Problef o
Embeddednes8l Am. J. SocioLoGy 481 (1985) (contending that people’s actions are
not only governed by formal institutions, but alsd'embedded” in social structures of
personal relations or networks). In this semintitie that launched the New Economic
Sociology, Mark Granovetter criticized economisisdisregarding the affect of informal
networks and their normsSee id

%6 See Victor Nee and Paul IngramEmbeddedness and Beyond: Institutions,
Exchange, and Social Structuiig, THE NEW INSTITUTIONALISM IN SOCIOLOGY 247, 248
(Mary C. Brinton and Victor Nee, Eds., 1998); Victdee, Norms and Networks in
Economic and Organization Performan&3 AMERICAN ECON. Rev. 85 (1998).
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group. Depending on the circumstances, physicakimity*’ or social
ties’ may play a role.

Group norms play a very important role in modegaand altering
the impact of copyright law. Some groups like leaskand warez traders
expressly define their norms in opposition to caghyr law. Other
organizations, like Creative Commons, simply seekreate alternatives
to the existing regime. The next subsection |.@vples several
illustrative examples.

Self Interest. Self-interest matters. Most law and social norms
theorists thus far have favored rational choiceotheo explain social
norms, focusing on game theory and rational seédfrast to explain how
social norms influence behavitt. They contend that people enforce and
comply with norms as a result of self interest esped through mutually
beneficial cooperatiof. Since copyright law is largely enforced and
relied upon by commercial parties, self interesuraly influences many
copynorms.

Reciprocity. Fairness and cooperation matter. Sometimes people
cooperate while at other times they behave oppstically. There is a
wide variance among individuals as to these behsyviout sometimes a
norm of either cooperative or opportunistic behayevails. Research
suggests that a set of behavioral characteristesvk as reciprocity
determines what type of norm prevais.

47 Bibb Latane, et alDistance Matters: Physical Space and Social Impa&t
PERSONALITY & SOC. PSYCHOL. BULL. 795 (1995)

“8 Robert Axelrod, Rick L. Riolo, & Michael D. CoherBeyond Geography:
Cooperation with Persistent Links in the AbsenceCifistered Neighborhoods
PERSONALITY & SOC. PSYCHOL. REV. 341 (2002).

“9 This includes Robert Ellickson’s workeeRobert C. EllicksonLaw and Economics
Discovers Social Norms27 J.LEGAL Stup. 537 (1998), the empirical work of Lisa
Bernstein on the norms of close-knit commercialugso like the diamond and cotton
industry, seeLisa BernsteinPrivate Commercial Law in the Cotton Industry: &tiaeg
Cooperation Through Rules, Norms, and Institutjo®@ McCH. L. Rev. 1724 (2001);
Lisa BernsteinMerchant Law in a Merchant Court: Rethinking thedés Search for
Immanent Business Normi44 U.PA. L. REV. 1765 (1996), and the theoretical work of
Eric PosnerseePOSNER supranote 25, and Richard McAdansgeMcAdams,Origin,
Developmentsupranote 4.

0 Seee.g, POSNER supranote 25.

®l SeeSchultz, supra note 27 (summarizing and surveying research oipnaaity
extensively and applying it to the problem of fidlkaring).
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Reciprocity motivates people to repay the actiohstbers with

like actions—value received repaid with value givéamdness
with kindness, cooperation with cooperation, and-oooperation
with retaliation. Under favorable conditions, #kes only a
minority of people influenced by reciprocity to jpua group to a
sustained equilibrium of cooperation. If condigBorfavor

opportunism, however, reciprocity may actually basthe demise
of cooperation by causing people to withhold coapen>

Research shows that people come to new situatnmfised to cooperate.
Reciprocity will tend to sustain such cooperationeve people perceive
outcomes as fair and have an opportunity to re&abgainst or withhold
benefits from those free riding or otherwise behguinfairly>® People
are willing to enforce a norm of cooperation even aost to themselvés.
Conversely, people will cease cooperating if theycpive that others are
getting away with behaving opportunistically, evédnthey are still
receiving a net benefit.

Depending on the context, reciprocity can sustitier pro-
copyright copynorms or pro-filesharing copynormk a previous case
study of the segment of music fans that follow “f@nds,” | found that
reciprocity helped to generate and sustain copyadirat supported the
rights of copyright owner® Conversely, Lior Strahilevitz described how
illegal file-sharing occurs in a context that makeseem to be a pro-
social, cooperative behavior, thus encouragingprecal norms that
support file-sharing®

Deterrent Strategies vs. Normative Strategid#hen attempting to
persuade people to comply with the law, enforcemamd sanctions

2 1d. at 693 (citing Armin Falk, Ernst Fehr & Urs Fisclebar, Appropriating the
Commons—A Theoretical Explanatian THE DRAMA OF THE COMMONS 157, 158-59
(Elinor Ostrom et al. eds., Nat'l Acad. Press, 20(rnst Fehr & Simon Gachter,
Fairness and Retaliation: The Economics of Reciiyp&4 J.OFECON. PERSP 159, 159-
60 (2000)).

*3 SeeSchultz,supranote 27.

* This characteristic is one of several that takttes of reciprocity far beyond more
simple explanations for social norms based solelgeif interest.

%> SeeSchultz,supranote 25.

*% SeeStrahilevitz,Charismatic Code, supnaote 27 at 542-543.
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matter, but social norms matter more. Researcicates that norms are
typically a far more powerful determinant of whetlpeople will comply

with the law than enforcement strategies. Moreoesforcement and
penalties that contradict social norms too greatlyy backfire, further

undermining support for the law and making matteosse. Little more

needs to be said here about this effect of sociahs, as it is examined in
detail in Part Il of this Chapter.

The factors discussed above are among the maueriamt and
better-understood influences on the emergencenoiria that supports or
undermines law. Although other influences existl alone of these
factors, separately or together, constitute a gthedry of social norms
appropriate for all occasions, they can help temeine whether and how
social norms are likely to influence behavior igigen situation. The next
subsection describes several specific situationswinch copynorms
influence the behavior of copyright owners and siserways that depart
from copyright law.

C. Some Examples of Copynorms that M oder ate the Effect
of Copyright Law

As legal scholarship pursues a new interest ipigcal research’
the subject of copynorms offers a potentially rightd of inquiry. While
an extensive exploration of copynorms is a worknahy years and many
scholars, this subsection offers a few brief examphtended to illustrate
how copynorms can moderate the effect of copyrigiw.>® This
subsection organizes these examples into the c#&egproposed by
Cialdini: (1) Injunctive Norms—copynorms that ameplicitly articulated
and consciously advocated by certain groups andsithahls, and (2)
Descriptive Norms—copynorms that reflect behavionagularities
prominent and consistent enough to inform peogielsavior.

" See, e.gN. William Hines,Empirical Scholarship: What Should We Study and How
Should We Study Ithttp://www.aals.org/services newsletter presFeli(ib(February
2005) (speech of entering president of Americano8isgion of Law Schools describing
increasing importance of empirical legal studied announcing it would be the theme of
his presidency of AALS).

¥ The examples are intended to be brief illustratiaf this effect rather than
comprehensive case studies explaining how and wah ef these norms arose. Each
norm is a potential source of further researchexmerimentation.
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1. Some Examples of Injunctive Copynorms. The following
examples of injunctive copynorms demonstrate howplgehave tried to
use norms to reshape the effect of copyright lawe first three examples,
the norms advocated by Creative Commons, the atitvito and plagiarism
norms of journalists, scholars, and other writarg] the norms of the open
source software community, are examples of normesehproponents
seek to supplant copyright law in many significesatys and to modify its
effect. The fourth example, the norms of profesaidibrarians, are an
example of copynorms that operate within the fraorwof copyright
law, but constantly push at its constraints andseais proponents to
advocate for change. The fifth and sixth examples,hacker ethic and
the norms of warez traders, are examples of copysdhat encourage
community members to defy and undermine copyrigit |

Creative Commons.As Professor Lawrence Solum has noted,
Creative Commons is a conscious attempt to propagaet of copynorms
that differs from standard law and practiceCreative Commons states its
goal as “to build a layer of reasonable, flexibtpygright in the face of
increasingly restrictive default rules,” which ids@ referred to as a
declaration of “some rights reserved.”

Creative Commons encourages creators to embraee @aorm of
copyright protection, a middle ground between fidpyright protection
and releasing a work into the public dom#in.Under the standard
licenses created and propagated by Creative Comnuweators may
choose to forego significant portions of their tgyh Among other things,
they may allow others to copy their works or everptepare derivative
works, so long as the user provides attributiomears always could and
always have foregone enforcement of the defauéisralf copyright, but
Creative Commons encourages creators to make swites the norm. It
also seeks to propagate the norm by encouragingteédoto announce
their choice to the world. To further these olge@reative Commons has

%9 Solum,supranote 2, at 1148 (2005).

% Creative Commons — About Uat http:/creativecommons.org/about/histafipst
visited July 21, 2006) (“We use private rights teate public goods: creative works set
free for certain uses. Like the free software apdmsource movements, our ends are
cooperative and community-minded, but our meansvatentary and libertarian. We
work to offer creators a best-of-both-worlds wayptotect their works while encouraging
ceerltain uses of them — to declare "some rightsrvese").

Id.
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created a set of licenses, accompanied by starglargnary terms and
graphics, which allow creators to easily choose amgounce a Creative
Commons licens& Since their advent a few years ago, Creative
Commons licenses have become a common sight, eipeon the
Internet. It seems fair to say that Creative Comsnbas succeeded in
creating a new, alternative set of copynorms; titeresting question is
whether it will succeed in its longer term goaldtering or overtaking the
dominant copynorms.

Writer's Norms In Favor of Limited Borrowing WithttAbution
and Against Plagiarism.The ethical injunction against plagiarism—
passing off another’s writing as one’s own—is thaestrvisible component
of a set of copynorms regarding attribution thabash a supplement and
an alternative to the default system embodied ipydght law®®
Journalists, scholars, and other writers frequeatigage in copying by
taking brief quotations from others’ work for pugas of reporting,
commentary, criticism, or support. Although suabpying is almost
always fair use (at the very least), writers rarapproach the practice
from a legalistic perspective. Rather, the son@ms of academia and
journalism embrace such pervasive, albeit limisahying as one of the
building blocks of a writer's worR?* Both the one quoted and the copier
thus expect and accept such behavior, so long assétond writer
provides attribution. However, if the copier faiits provide attribution to
the original author, an otherwise flattering andfepetly acceptable use of
another’s work turns into a serious breach of $owams: plagiarisni®

The quotation-with-attribution and plagiarism noraiswriters are
so commonplace and pervasive that they seem almosbrthy of
comment. They are (we hope) taught to every scbloild who writes a
term paper and thus seem inevitable and complei@iyral. Consider,

62 Creative Commons — Choose a Licenisp://creativecommons.org/licens@ést
visited July 21, 2006).

%3 See Stuart P. GreenPlagiarism, Norms, and the Limits of Theft Law: om
Observations on the Use of Criminal Sanctions ifoEing Intellectual Property Rights
54 HaSTINGSL. Rev. 167 (2002) (authoritative treatment of plagiarianmd the norm of
atgrjbution as they relate to copyright law).

Id.

%5 plagiarism norms cover a broader set of activities copyright law.See generally,
id. For example, copying from a public domain workheut attribution would be
plagiarism, but not infringement. The copying aival ideas without attribution also
would not be copyright infringement, but probablguld be plagiarism.
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however, how other content owners demand compemnsédr brief uses

of their works: Record labels have demanded rmgafor brief sampling

of songs in hip hop song8. Artists and television studios have demanded
royalties for brief appearances of their work ire thackground of
television shows and film¥. Because of social norms, the expectations
and practices of writers are significantly differeinom those of the
entertainment industry. The social norms of wsitéhus provide an
essential shelter from the chilling effects of sufgmand$® Plagiarism
norms assure writers that they are safe to borrdit &tom other writers

so long as they do not plagiarize by failing toyide attribution.

Open Source and Free Softwarake those creators who embrace
the Creative Commons license, open-source softdewelopers willingly
forgo some of the copyright protection they cousdeat, in this case by
allowing others to see and alter the source codeh® software they
develop®® Also like Creative Commons, many open source @mepts
seek to do more than arrange their affairs a Hfemintly from the
mainstream—they want to build a new set of copymoriA major
proponent of open-source software, the Free Softw&oundation,
describes itself as “dedicated to promoting compusers' rights to use,
study, copy, modify, and redistribute computer pangs.”® The open
source community is willing to defend its valuel.someone from the
community violates its norms by seeking to profitteking back control

% See, e.g., Bridgeport Music v. Dimension Film&0 F. 3d 792 (6th Cir. 2005)
(reversing district court’s summary judgment rulamgginst plaintiff who complained that
defendant had sampled three notes). “Get a licens® not sample,” the Bridgeport
court declaredld.

®” See, e.g., Ringgold v. Black Entertainment Telenjsinc, 126 F.3d 70 (2d Cir.
1997) (holding that appearance of quilt in backgaof a TV show for 27 seconds was
not fair use).

% Although attribution norms provide a safe harftbey are not an absolute assurance.
Copyright owners can always defy norms by suing, ssmetimes they win. Borrowing
from unpublished works is particularly problemat&specially if it undermines the
economic value of the originalSee Harper & Row v. Nation Enterd7l U.S. 539
(1985) (holding that the Nation’s scooping of Pdesit Ford’'s soon-to-be published
memoirs was infringementgee also Salinger v. Random Hou821 F.2d 90 (2d Cir.
1987) (holding that extensively paraphrasing unigshled letters of reclusive author J.D.
Salinger was not fair use).

% Stephen J. Davidson & Gabriel Hollowa¥rotecting Trade Secrets in an Open
Source Environmeng3 THE COMPUTER& INTERNETLAWYER 1 (Jan. 2006)available at
LEXIS, News Library.

" The Free Software Foundatiaat,http://www.fsf.org/(last visited July 21, 2006).
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of open source software, then they are ostraciaedhb rest of the
community’*

The Norms of Librarians Librarians have a very strong set of
social norms inculcated through professional trajdff These norms
include "information to the people," the right cfeus to read, the right of
access to ideas, the right of unfettered accesgdmmation that has been
purchased by and placed in a library, and beliefairstrong public
domain’® These values often put librarians at odds withlishers who
would prefer to restrict copying and find ways teximize revenue—for
example, by charging for access. Since librariamsms also embrace
ethical, professional behavior, their norms encgergesting the limits of
copyright law, but not violating it. Neverthelesiseir strongly held norms
and status in the community make them persistethteffiective lobbyists
for changes in existing copyright lat.

The Norms of Hackers.In contrast to librarians, who seek to
change the copyright system from within, hackeekg4e undermine it by
violating it and enabling others to violate it. $archers have chronicled
the normative beliefs that motivate hacker culfiréhese norms include
the belief that access to computers and anythisg thlat could teach one
about the way the world works should be free; thetrmation should be
free; and a mistrust of authorify. These norms have clashed with
copyright law, leading hackers to crack encrypteon DVDs and other
technological protection measures intended to ptoteopyrighted

" See e.g., Sarah Lacy,An Open-Source Lightning Rod; Marc Fleury Has Taken
JBoss to the Top, but He Has Alienated Many albregWay BUSINESSWEEK, Apr. 10,
2006, at 66available atLEXIS, News Library (Marc Fleury was formerly a pnment
member of the open-source community, but now ruasotvn company that develops
open-source software for profit and is regardedrasdy by the open-source community.
According to one of Fleury’s competitors from aditanal software company, “Marc
Fleury has really exploited the open-source hygehfe own personal financial gain.”
Id.).

2 SeeGasawaysupranote 12.

BSeeid.

" See American Library Association — Issues and Advocaey Copyright,
http://www.ala.org/ala/washoff/\WQissues/copyrightigyright.htm(last visited July 21,
2006).

> SeeSTEVEN LEVY, HACKERS HEROES OF THECOMPUTER REVOLUTION (Penguin
2001).

°1d.
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works!” The norms of the small hacker subculture areifsignt because
they drive hackers to create tools that enable Ipeautside their
subculture to infringe. The injunctive copynornfshackers thus affect
society and its norms by enabling widespread igément, thus leading
to descriptive copynorms that support infringenfént.

The Norms of Warez Traderdarez traders, like hackers, have
norms that contravene copyright law. Warez aregdl copies of
copyrighted works, usually computer softw&teWarez traders take pride
in being the first to freely distribute a crackeapyg of a recently released
computer program, game, or other copyrighted woih. his study of
warez trading, Professor Eric Goldman concluded wWerez traders are
difficult to deter because they define themselvespposition to the law.
“Almost all warez traders believe software shouddftee, and they view
themselves as technology liberators and benefafiothe oppressed, like
an Internet Robin Hood™® Like hackers, the norms of warez traders are
significant because the actions of this subculh&ree an inordinate effect
on society as a whole. While hackers supply cragkools, warez traders
are in some cases the ones who master and usettiodséo procure the
infringing copies that eventually circulate to fhblic.

2. Some Examples of Descriptive Copynorms. The following
examples of descriptive copynorms show how theoastof people, often
unconscious, snowball into social norms that dravally diverge from
the default rules set by copyright law. In eachlhafse cases, a horm has
developed through the actions of millions rathentlthrough conscious
design or advocacy. These norms at least arguetaly\sometimes clearly
depart from the rules copyright law allows creatorgnforce or requires
users to follow.

" SeeHector Postigo,Toward a Philosophical and Sociological Understargiof
Copyright Violation on the Internet5 — 20 (2003), unpublished manuscript available a
http://www.rpi.edu/~postih/Sharon%27s%20Paper%2apdf (last visited July 21,
2006) (published in part previously as Hector RustCopyright Law On the Internet:
The Gap Between the Law and the IndividiBt|ENCE, TECHNOLOGY AND SOCIETY
NExuUs 14, Fall 2003, available at http://www.rpi.edu/~postih/Nexus.pdfast visited
July 21, 2006)).

“Seeid.

" Eric Goldman, The Challenges of Regulating Warez Tradi®® Soc. Scl.
C(gOMPUTERREV. 24 (2005).

Id.
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Search Engine Indexing and ArchivingSome of the practices
most essential to the function of the World Wide BN&rguably raise
copyright issues, but are almost never challendemt. example, each time
a search engine indexes a Web page, the searateargates an index of
the page that is essentially an unauthorized cdpthe original page.
Many commentators contend that this practice taikese under an
implied license or constitute fair use. This as@&yseems reasonable, but
it is not unassailable. As Fred von Lohmann, dilegacopyright attorney
who works for the Electronic Frontier Foundationted a few years ago:
"Many of us copyright lawyers have been waiting tioils issue to come
up: Google is making copies of all the Web sitesytindex and they're
not asking permission. . . . From a strict copyrigtandpoint, it violates
copyright.®"  Nevertheless, this issue has rarely been testecbirt,
despite the litigiousness of our society and of ycight owners in
particular.

The Internet Archive, which hosts the Wayback Maefif takes
search engine indexing a step further by maintgiran chronological
archive of the entire world wide web. The Wayb&t&chine is thus a
series of permanently maintained and accessiblpshioés of the entire
World Wide Web. One commentator described the \&elytMachine as
"the biggest copyright infringement in the worf."He noted, however,
“it is done in a way ‘that almost nobody cares dbou . That's the thing
about rights, you have to exercise theffi.”

Descriptive norms are often taken for granted, pedple follow
them with little thought and react with surpriseemithey are challenged.
The lack of controversy regarding indexing over ylears thus has been
typical of a descriptive norm. People have largady been surprised at
the acceptance of indexing, but rather have beeorised and alarmed

81 Stefanie OlsenGoogle Cache Raises Copyright Concen@NET News.com
http://news.com.com/2100-1038_3-1024234.Hthaly 9, 2003).

8 \Wayback Machine, http://www.archive.org/web/welpph

8 Joe Mandakinternet Archive's Value, Legality Debated In Caglgt Suit, SAN JOSE
MERCURY NEWS, March 31, 2006,
http://www.mercurynews.com/mld/mercurynews/newslfstates/california/northern_ca
lifornia/14234638.htnflast visited July 21, 2006).

81d. Although there are always exceptions, as the IeteAnchive has been sued and
threatenedsee id.,largely by plaintiffs who objected to the contingimvailability of
suppressed material rather than the original capyin
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when the practice was challenged. The strengtheoindexing norm was
demonstrated when a plaintiff recently unsuccebsfuthallenged
Google’s practice of indexing websitds. The lawsuit was met with
scorn and derision by commentators, and the judgejecting the claim
dismissively described the plaintiff's action asatempt to make money
by “manufacturfing] a claim® Google did suffer a setback recently,
however, with respect to its image search, whicdnest thumbnail copies
of images on Google’s servi€é. Although the decision was only at the
preliminary injunction stage, it was met with contand alarm. People
come to rely on descriptive norms, and challenget¢m can be quite
disturbing.

Norms that excuse behavior in one situation—Iikeexing—do
not always apply by analogy to a different situatioThat was certainly
what Google found when it recently proposed to saad index a vast
number of print books®® Google might have been excused if it was
surprised at the vigor of the challenge to its bpaject. In many ways,
its book project was just the next step beyondgeserally accepted
indexing of web sites. However, both the econonaicd norms of the
online publishing world differ from those of theimr world. Book
publishers were not willing to accept a practicattimost web site
publishers take for granted.

E-mail Replying and Forwarding.Another internet norm that is
taken for granted is the propriety of quoting otlpeople’s e-mails in
responses to discussion lists and in replies amdiafuled messages.
Although the copyright implications of this pra&ieere often discussed

% Field v. Google, Inc.412 F.Supp.2d 1106 (D. Nev. 2006) (holding Goaglehe is
fair use).

1d.

8" perfect 10 v. Google, Inc416 F.Supp.2d 828 (C.D. Cal. 2006).

8 See Alorie Gilbert, Publishers Sue Google Over Book Search Proj€shET
NEws.com, Oct. 19, 2005, at
http://news.com.com/Publishers+sue+Google+over+bsearch+project/2100-1030 3-
5902115.html?tag=n(last visited July 21, 2006) (Book publishers swwer Google’'s
plan to scan and create a digital index of majbraliy collections). See alsoGreg
SandovalNewspapers Want Search Engines To RaNET NEwWS.cOM, Jan. 31, 2006,
at http://news.com.com/2100-1025_3-6033574.htitlast  visited July 21, 2006)
(Newspapers claim Google exploits their work withoampensation by collecting their
headlines and photos for its news website).
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in the early days of the interniét,people now give the matter little
thought. In many cases, quoting e-mails couldlyas defended as fair
use or impliedly license®. Nevertheless, millions and millions of
messages a day probably do not qualify so certaiaty such legal
defenses. For example, people endlessly forwdekjoia e-mail without
giving a moment’s consideration for the right o€ thriginal author to
control copying, distribution, and transmission. imfarly, e-mail
discussion list postings often include a long tdfilirrelevant previous
messages on which the writer does not commenthoAgh such copying
and distribution would seem to be too trivial arabtty to pursue, it is
nevertheless remarkable that such practices occarmassive scale every
day in an allegedly litigious society with almost complaint or comment.
The rules regarding e-mail copying and distributggem to fall more in
the realm of etiquette than copyright law. Indeaa,e-mail author who
objected that a common use of her e-mail was cgpyrinfringement
likely would more likely be seen as the transgresgonorms than the
person she accused of infringement.

Internet copynorms like those regarding searajinenindexing
and the use of e-mail quietly and efficiently dgaed copyright law to
allow the World Wide Web to function effectively. This largely
unheralded story demonstrates the ability of copyisoto moderate the
effect of copyright law and of copyright law andpgaght owners to
accommodate copynorms.

Blogger Norms. Another, newer example of Internet copynorms
that encourage copying appears to be arising arbtwggers. Bloggers
often post entire articles or large parts of them employ imagées lifted
off other websites without permission. These usgs at least

8 See, e.gJohn YoungCiting E-mail,Oct. 3, 1994at
http://www.greatcircle.com/list-managers/mhonast/tnanagers.199410/msg00000.html
(lastvisited July 21, 2006).

% For example, quoting another’s message and cotimgesn the quoted material
would likely qualify as fair use for purposes ofiticism [or] comment” under Section
107 of the Copyright Act. A copy of an e-mail tlaasks a question that is included in the
reply e-mail would seem to be impliedly licensed.

L Vauhini Vara,Photo Agencies Scour the Web for Copyright Viokei@HE WALL
STREET JOURNAL ONLINE, Oct. 15, 2005, at
http://online.wsj.com/public/article/SB112897424254666-
OmFu92_5xrCHDRrgLE9YeCOfOnl_20061015.html?mod=tfaim tff top (last visited
July 21, 2006).
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guestionable and often most likely infringing. Awgeét bloggers appear
unconcerned.

Daniel J. Solove, an associate professor of lawGabrge
Washington University Law School, discussed thigrmmenon on his
blog Concurring Opinions:

[l]t is a fair generalization to say that the usk copyrighted

material is much more liberal in the blogospherantim regular
print publications. If | were writing something iprint, for

example, | would be much more cautious about thenéxo which
I’'m quoting and using images. But | feel more endleoled on the
Internet. Why?

The reason is that the blogosphere has developetiad copyright
norms in an area where there is very little enforeet. These
norms about the use of copyrighted material arbdaisty at odds
with existing copyright law. The mainstream mediad aother
websites have not been going after bloggers foryregipt

violations all that much?

Blogging copynorms appear to be descriptive normieobody is
consciously advocating that bloggers disregard kgl law or that
copyright owners disregard the infringement of blexg. Instead, these
descriptive norms arise from both the widespreadgmion that copying
is simply something that bloggers do and the peimeghat mainstream
copyright holders do not appear to care much.

Critics of copyright law note that copyright cae used to chill
speech. It can and is so used, but it doeshageto be. The case of

%2 Daniel J. Solove,What If Copyright Law Were Strongly Enforced in the

Blogospherep? Concurring Opinions, Dec. 15, 2005,
http://www.concurringopinions.com/archives/2005/@24t_if copyrig.html (last visited
July 21, 2006); see also JerryBrito.com,

http://www.jerrybrito.com/archives/001018.shtml (M&7, 2006) (“To me the conflict
over copying on the net is a case of clashing noritis a widely accepted practice on
the net to use pictures you find elsewhere on #tetm illustrate your blog, etc., even
though doing so is clearly copyright infringemefithe norm in the physical world is just
the opposite; copying is not accepted.See alsdMichelle JonesHow Much Can You
Protect Your Photographs on the Internet®xPOSURE Mar. 21, 2006,
http://michellejones.newsvine.net/exposure/2006/08/ much_can_you_protect_your.p
hp (last visited July 21, 2006).
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blogging shows that copynorms that support disaarsl the free flow of
information can create a great deal of space && $peech.

Consumer Home RecordingConsumers have long had copynorms
that sanctioned the recording of works of ententent at home, although
their actions often were of dubious legality. Man@R (and now digital
video recorder) owners use the recording capadslitiot only for time-
shifting purposeg® but also to archive a library of their favoritéetdsion
programs or movies that appeared on broadcast retto Creating
cassettes that contained mixes or entire albunmusic for one’s self or
friends was also widely considered to be ordinangeptable behavidF.
Although record labels groused about the practideome recording, they
did not seem inclined to challenge it aggressiaig the Audio Home
Recording Act in 1992 confirmed the legality of ghwidespread
practice®®

Copynorms have thus developed among consumemu&wing
small scale, home audio recording and archivalrcBog of favorite TV
shows on VCRs and digital video recorders. Thismwas reinforced by
the vast numbers of people doing it as well asldoc& of enforcement
against it by the entertainment industry. It likekerved as a safety valve
in the copyright system, allowing people accesstoks they could not
otherwise afford and in any event reducing frictibeatween fans and
companies over issues like pricing. The majoridifty with copynorms
supporting home recording was that they likely $le¢ stage for

% The Supreme Court held that time shifting is fase inSony Corp. of America v.
Universal City Studios}64 US 417 (1984).

% Richard ZoglinVCRs: Coming On Strong; Santa’s Hottest Gift agic Box That
Revolutionizes Home ViewingME, Dec. 24, 1984, at 44vailable atLEXIS, News
Library (discussing some consumers who have deedla@p collection of “favorite TV
series, classic movies, big sports events, or siraphy moments of video ephemera”
that consist of thousands of videotapeSee alsdBill Keveney, VCRs Allow Viewers
Time to Pause and Refle®TTSBURGH POST-GAZETTE, Apr. 21, 1996, at Gxvailable
at LEXIS, News Library (“Some VCR owners, including iesce-fiction fans,
immortalize their favorite shows in home librarigs.

% |n 1978, a study found that 21% of the populatiopied recordings at home, and in
the early 1980s, 45% of consumers admitted thay tia@ed recordings to avoid
purchasing them. Geoffrey Hullhe Audio Home Recording Act of 1992: A Digital
Dead Duck, or Finally Coming Home to Roo22MEIEA Journal 76 (2002gvailable
at  http://www.meiea.org/Journal/html_ver/Vol02_NoO1IV® No_ 1 A4.html (last
visited July 21, 2006).

% See id.
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copynorms that sanctioned file-sharing. Consurbersame accustomed
to acquiring music and video for free on a smalalsc with no
countervailing norm to persuade them that wide eschs$tribution and
unlimited access was normatively different in kind.

File-sharing. Commentators agree that there is a wide gap
between copyright law and copynorms with respectfit®sharing’’
When asked, many people indicate that they do mok tfile-sharing is
wrong. Moreover, they are demonstrating theirdiglivith their actions,
as millions are file-sharing. File-sharing appeiardve an example of a
particularly potent descriptive norm, as the widead, notorious
prevalence of file-sharing apparently reinforcesstrength of the norm.

Lior Strahilevitz has theorized that file-sharingpftware is
particularly effective at reinforcing descriptiveorms, as it creates the
perception that unauthorized file-sharing and iistron is a common
behavior, even more prevalent than it actuallj?isFor this reason, he
describes file-sharing software as “charismaticec88 Similarly, as
noted previously, the RIAA’s descriptive messaggarding millions of
file-sharers destroying the music industry may benterproductive® It
informs people that unauthorized file-sharing is, dactuality, a well-
entrenched norm, notwithstanding the condemnaherRIAA’s message
intends to convey.

Not all copynorms support file-sharing. In a\poeis article, |
documented how one significant community of musiasfhas developed
copynorms that support artists and condemn unaa#ftbrcopying*
This community follows bands known as jambands.(glie Grateful
Dead, Phish, and their successors). A number charesms, particularly
reciprocity, appear to have fostered and sustathede norms. The
copynorms of the jamband community provide a fquaiht for a vital,
thriving community and ways of doing business thatction far more
effectively than mainstream business models irdtggal environment.

" See, e.g.Yuval Feldman & Janice NadleéExpressive Law and File Sharing Norms
Northwestern Public Law Research Paper No. 05-18,(2605), available at
http://ssrn.com/abstract=7993€ebllecting studies); Schultsupranote 27 (same).

:Z SeeStrahilevitz,Charismatic Code, supraote 27, at 542-543.

Id.
190 seeSchultz,supranote 27.
1 see id
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While all of the examples discussed in this satiee merit further
consideration, the dilemma presented by file-slgademands the most
urgent attention. File-sharing is generating tredoels controversy
regarding copyright law. It drives ever-escalatiegforcement and
increasing demands for legislative solutions froathbthe record labels
and their critics. Part Il of this Chapter looksrésearch regarding social
norms to gain fresh insights into better ways teohee the file-sharing
problem.

. Copynorms and Compliance. Legal Deterrence vs. Social
Norms'®

Digital copying and the Internet have transformeedyright piracy
from an enforcement problem confined to a handfdaonmercial pirates
to a widespread social problem. The willingnessvast numbers of
people to violate copyright law by using file-simagrisoftware presents a
tremendous challenge to copyright owners and thigoaties that enforce
copyright law. If a small part of the populatiawilling to break a law,
then authorities may hope to devote resources toreaament and
punishment sufficient to deter most. If tens oflionis are willing to
violate a law, however, the task of credibly detgyrso many becomes
nearly impossible.

Copyright law, like most laws, can only work if nigseople obey
it willingly. While legal enforcement and sanctgare important, they
are not sufficient alone. Enforcement tactics tbate worked for a
handful of pirates who made bootlegs for commergaah do not scale up
well to a vast populace downloading for pleasurais Part first examines
the significance of the fact that copyright compda is now a problem
among the general population, and then reviewsareBeexamining the
relative effectiveness of deterrence and normativategies for securing
compliance with law among the general populatidtesearch indicates
that although legal enforcement is not wholly ieefive, social norms are
the most significant factor in securing compliangéh law. Copynorms
are thus essential to any complete strategy fosuaeling people to
comply with copyright law.

192 portions of this Part Il have been adapted, wigni§cant revisions, updates and
additions, from portions of my earlier articlEear and Norms and Rock & Roll, supra
note 27.
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A. The Changed Nature of the Copyright Enforcement
Problem

Until relatively recently, Copyright compliance wast really a
matter of voluntary choice for consumers of popuatertainment, and
thus not a social norms problem. In the past, ageempeople had little
choice but to comply with copyright law if they wad to possess a
quality copy of an audio or video recording or bpbkcause effective
copying and distribution was too expensive andidiff for most
people’® Only people with access to fairly expensive emept and
illicit distribution channels could engage in sigrant piracy of consumer
works!® For consumers, music, movies, and books werectefédy
chattels, locked onto LPs, videotapes, or papekfodopyright owners
were thus primarily concerned with deterring unautted copying and
distribution of their work by commercial rivals—g@e who were in it for
the money. Worrying about social norms regardingyag consumer
entertainment was mostly beside the point.

Cheaper and more sophisticated technology and cancations
have changed the rules of the game drastically quidkly for both
consumers and the entertainment industry. Beginsliowly in the 1970s
with VCRs and audio tape and escalating decisiwally the widespread
adoption of digital technology and the internettive 1990s, technology
has transformed recorded entertainment into somgptlakin to what
economists call a “public good.” Consumers can noake and distribute
infringing copies easily, profligately, and at vally no cost. Although a
file-sharer may or may not deprive somebody ofdh@nce to be paid for
the music, she can make and distribute an endlastber of copies

193 yntil the mid 1990s, the number of Internet usess small and making a digital
music file was challenging. Michael Meyer & Anne démwood,Crimes of the ‘Net’
NEWSWEEK, Nov. 14, 1994, at 46 (noting then-current diffiguttf “pirating a digital
version [of a single song because it] can requingndiere from 30 minutes to several
hours, depending on your equipment.”). While astwner might have been able to
borrow an LP and make an adequate, but not vety, ljgality cassette tape of it, he did
not possess the means to make copies with eadeaaquantity and quality sufficient to
create commercial harm.

194 Since consumer grade CD-recorders had not yeh@imarket, copying required
expensive professional equipmeree Kathleen O’SteenLittle Disc Sparks Big
Problems for Studiod/ARIETY, Nov. 7, 1994, at 7.
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without ever depriving the owner of possession. sEheharacteristics
define what the economics literature calls a pugptiod. A public good is
non-rivalrous in consumption and non-excludableamigg that (a) one
consumer’s use or enjoyment of the good has noeafghile affect on
another consumer’s opportunity to use or enjoygihed and (b) the owner
of the good finds it impossible or extremely diffit to charge for or
prevent use”® File-sharing has made recorded entertainmentbdicpu
good for consumers by creating an easy to access] lo stop,
inexhaustible supply of unrestricted copies. Tpisenomenon has
resulted in the primary ill that producers asseciaith public goods:
With the notable exceptions of oxygen bars and ldmbtivater, it is
exceedingly hard to persuade people to pay foripgblods.

It is often said that intellectual property law &s%i to solve such

public goods problem$? but it has never tackled a public goods problem
quite like this one. Copyright law addresses thblip goods problem by
granting the creator of an expressive work thellegat to prohibit what
he could not otherwise practically prevent: theuthorized copying,
distribution, public display, and/or public perfaance of his work®’ As
a result of copyright law, the creator can get garchis work and thus has
an incentive to produce it. In theory, these sgtdan be enforced against
all users; in practice, copyright owners have fecdusnforcement efforts
mostly on commercial rivals. Although the averagdividual has always
been able to write out a memorized poem or singng she has learned,
the inability to exclude ordinary consumers fronstsuses largely did not
worry copyright owners because they were not coroi@iy significant.
In retrospect, the now-vanished option to disregamdsumer copying
made copyright law and enforcement far simpler.Ivi8g the public
goods problem became vastly more challenging oacerded works of
entertainment became public goods for tens of om#li of consumers
rather than for a relatively small number of peoplgh significant
resources.

195 SeeRobert Merges et al.NFTELLECTUAL PROPERTY IN THENEW TECHNOLOGICAL
AGE 11-12 (3d ed. 2003).

1% See id. (describing public goods problem as an economidificetion for
intellectual property protection).

197 Subject, of course, to any defense or privilege phrported infringer may have,
particularly the fair use defens&eel7 U.S.C. § 107 (2004).
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When an act is physically difficult and expensiand thus
accessible to only a few, the task of enforcingslaencerning that act is
easier than it is with respect to more widely aggilie laws. Target the
handful of people with the means to do it, makesghey know the law,
and create a credible threat of enforcement cordbivéh sanctions
sufficient to make the behavior more costly thaisitvorth'® In such
circumstances, relying mostly on enforcement anchighument is
reasonable, since the resources required to igleantil sanction potential
perpetrators are probably attainable. Indeed.afdrief moment in the
early 1990s, the entertainment industry expresggunsm that it could
beat the copyright piracy problem of piracy as saveountries known for
piracy agreed to enforce intellectual property lamsre strictly in
exchange for trade concessidffs. Of course, those hopes were quickly
dashed.

The speed and force with which the file-sharingrameenon has
overtaken the institutions of copyright law is ueqedented for copyright
and perhaps even for law more generally. Virtualernight, a vast
group of people—hundreds of millions—acquired theans to violate
copyright law easily and conveniently. Just asangnt, they wanted to
do so. Manifestly, people desire entertainmengspmably, they desire
free entertainment even more. There was littl¢hin experience of the
average person to dissuade her from using filenstpao fulfill this desire.

198 SeeRobinson and Darley, state that there are thregonemts to deterrence: “The
potential offender must know of the rule; he mustcgive the cost of violation as greater
than the perceived benefit; and he must be ablewdllidg to bring such knowledge to
bear on his conduct decision at the time of thernsfé.” Paul H. Robinson & John M.
Darley, The Role of Deterrence in the Formulation of Criatihaw Rules: At Its Worst
When Doing Its Bes§1GEo. L.J. 949,953 (2003) [hereinafter Robinson & Darld3ple
of Deterrencg). Unfortunately, it is often the case that @mrenore of these conditions
is not met. In particular, (a) people do not knowunderstand the law; and (b) the
likelihood of getting caught is quite low, and theynd to discount it furtherld. at 954-
55.

199 seeJudy Holland GATT is Good News for Music IndustBrATES NEWS SERVICE,
Nov. 30, 1994available atLEXIS, News Library. One executive enthused tHat lot
of countries will have meat in their enforcementwrio Id. See alsBeth Knobel,
Association Announces War on Music Piracy in Rydsia. TIMES, Dec. 6, 1994, at D5
(quoting executive claiming that new initiative Wwdwvipe out piracy in Russia)Hong
Kong Police Close CD FactoriedJNITED PRESSINT'L, Nov. 12, 1994 available at
LEXIS, News Library (quoting officials in the Peefs Republic of China who asserted
that new regulations would “possibly wipe out thipy activities from the root.”).
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Most consumers had never before neededhtwosewhether to comply
with copyright law and thus had little reason tonsider whether
compliance was the right thing to do. As discugseiously in Section
I.C, there were copynorms supporting home recordifus, what were
likely the most relevant norms encouraged copyiniyloreover, the
institutions of copyright—copyright law, policymaise the music,
entertainment, and publishing industries, and pratees—were not really
oriented toward securing compliance from the gdrprilic.

Unsurprisingly, the entertainment industry has ggted to adapt
its copyright enforcement strategy to this new wordts first, and perhaps
most natural, strategy was to try to restore thené&r status quo by
instituting copy protection technoloty and by suing Napster, Grokster,
and other providers of file-sharing services anfwae!! These initial
tactics have met with limited success. Copy ptaiactechnology has
been unpopular with customers and all too vulnerébicracking? The
industry’s suits against file-sharing technologgwpders have succeeded,
but not as fully as they might have hoped. AltHouge courts have
effectively shut down the file-sharing servicesttare the defendants in
particular cases, the courts have not prohibitedsharing technology per
se!® Regardless of any victory over a particular degem, file-sharing
software will thus likely remain available for thereseeable future and its
use for illicit purposes will persist® The good old days (from the

110 See, e.g.laura M. HolsonThe Year Ahead: Giving an Audience What It Wants,
but Not Giving It Away - Movies; Studios Fight &y With EducationN.Y. TIMES,
Dec. 29, 2003, § C (Bus. Fin. Desk), at 6 (deseglmiopy protection measures).

1 See, e.g., A & M Records v. Napster,.In239 F.3d 1004 (9th Cir. 2001);
Copyright.net Music Publ'g LLC v. MP3.cp&56 F. Supp. 2d 214 (S.D.N.Y. 2003).

12 g5eePeter K. Yu,P2P and the Future of Private Copyirgf U.CoLo. L. REv. 653,
721 - 28 (2005) (surveying ineffective efforts apg protection).

113 The recent U.S. Supreme Court decisioMietro-Goldwyn-Mayer Studios Inc. v.
Grokster, Ltd.may represent the high water mark for the indusgiryts legal battles
against file-sharing. IiGrokster the Court developed the doctrine of “inducement,”
which imposes liability for “distribut[ing] a devécwith the object of promoting its use to
infringe copyright, as shown by clear expressiootber affirmative steps taken to foster
infringement.” Metro-Goldwyn-Mayer Studios Inc. v. Grokster, L&hse No. 04-480
(June 27, 2005). Notably, distributing softwarattts capable of infringement, even the
more notorious varieties of file-sharing softwaselikely not per se inducemenbee
Mark F. Schultz,What Happens to BitTorrent After GroksteFECHNOLOGY AND
MARKETING LAw BLOG,
htthlz‘//bloq.ericqoldman.orq/archives/2005/06/whgg¢ens to.htnJune 28, 2005).

Seeid.
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standpoint of copyright enforcement) when violatecapyright law was
not an easy option for consumers appear to be fgoeeer.

Since it has failed to roll back consumers’ capgbtb infringe,
the entertainment industry has turned its focusaiesumers themselves.
If copyright law is to remain effective with respeo the mass copying
and distribution of popular entertainment, the gatement industry must
now learn how to persuade consumers not only tossds products, but
also to pay for them. In general terms, there\aoetypes of strategies for
persuading people to obey the law: (a) deterrastr@tegies, which rely
on enforcement and official sanction to convincegbe that the cost of
breaking a law outweighs the benefit; and (b) ndiveastrategies, which
rely on social norms to convince people to compithes because
compliance conforms to their personal morality @cduse they fear
unofficial, social sanction. While copyright oweehave made some
efforts at education and moral persuasion, theye lawsued deterrence
strategies against the infringing public with gesavigor. The next
subsections examine the limits of such deterrenegies and why
copyright owners would be well-advised to focusoatsy writing new
copynorms onto the blank slate created by the tdofyital revolution of
the past decade.

B. The Limitsof Deterrence-Based Strategies

In response to the phenomenon of pervasive distedar
copyright law, the entertainment industry has trietth limited success,
to deter consumers by using the same methods itongsused against
commercial pirates. Since 2003, the RIAA has swetl over 15,000
people for distributing music through file-sharimgtworks™*

At this point, the success of the entertainmentistiy’s consumer
deterrence strategy seems limited. Research firign Ghampagne
estimates that the number of people logged onto-tpeeeer networks
worldwide more than doubled between 2003, arouedtithe the RIAA
suits commenced, and late 2005%. Just as significantly people do not

15 SeeRIAA WATCH, http://sharenomore.blogspot.cofduly 21, 2005).See alsoru,
supranote 112, 658 — 667 (detailing early history oARIsuits).

116 p2p  Activity Doubles In Two Years,PCRRo Oct. 11, 2005
http://www.pcpro.co.uk/news/78525/p2p-activity-dsin-two-years.htmilast visited

34

9/27/2006



Schultz

seem to be impressed with enforcement efforts. €imeey showed that
58% of those who download music did not care whreitheas protected
by copyright**’

Neither the music industry’s reliance on lawsuits the limited
success of this strategy is surprising. Like thesimindustry, lawmakers
and enforcement authorities tend to rely almostuskeely on deterrence
strategies’® Deterrence strategies seek to secure compliafge “
manipulating an individual's calculus regarding thlee crime pays in the
particular instance® The law and authorities thus attempt to create “a
credible risk that [an offender] will be caught gmehished . . . **° Such
strategies are appealing because they appear tatedimtuitive and
straightforward policy prescriptions: to increasempliance, increase
enforcement and penalties. Unfortunately, finartgrdeterrence factors
is not necessarily as easy and effective as onétnaissumé®* Many
studies find very little or no deterrent effecaditfrom increasing the level
of enforcement or penaltié&’

July 21, 2006) (“Big Champagne reports that in 8eiiter the average number of people
logged onto p2p networks worldwide was 9,284,588Séptember 2003 the figure was
4,319,182. Moreover the increase in the number s&ral since the 2004 figure of

6,784,574 suggest that there is no slowing in #ibe of growth.”).

" Lee Ranie, et al., Pew Internet Project and Comest/ledia Metrix Data Memo
April 2004, http://www.pewinternet.org/pdfs/PIP_Filesharing_i\pi04.pdf (last visited
21 July, 2006) (The question asked was, “Do youwe cahether or not the music you
download onto your computer is copyrighted, ortighat something you care much
about?”).

118 SeeRobinson & DarleyRole of Deterrengesupranote 108, at 956-57.

19 Tracy L. MearesNorms, Legitimacy and Law Enforcemei® Qr. L. Rev. 391,
396 (2000).

120 Tom Tyler,Enhancing Police Legitimac$93 ANNALS AM. ACAD. OF POL. & Soc.
Scl. 84, 86 (2004) (quoting).

121 See, e.g.Robert J. MacCourDrugs and the Law: A Psychological Analysis of
Drug Prohibition 113 BYCHOL BuULL. 497, 501 (1993) [hereinafter MacCouDrugs
and the Lay (summarizing and analyzing research regardingetfiect of deterrence
factors on drug use and concluding that “[c]ertagmd severity effects are quite modest
in size, generally accounting for less than 5%heftariance in marijuana use reported in
perceptual deterrence surveys”).

122 ComMM. TO REVIEW RESEARCH ONPOLICE POLICY AND PRACTICES FAIRNESS AND
EFFECTIVENESS INPOLICING: THE EVIDENCE 295 (Wesley G. Skogan & Kathleen Frydl
eds., 2004) [hereinafter ARNESS AND EFFECTIVENESS INPOLICING] at 295 (citing
MacCoun,Drugs and the Lawsupranote 121) (“The key factor limiting the value of
deterrence strategies is the consistent findingdéterrence effects, when they are found,
are small in magnitude. For example, in a revievstaflies of deterrence in the area of
drug use, MacCoun . . . finds that around 5 peroétite measured variance in drug use
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The problem with deterrence strategies is ndtkaple disregard
sanctions, but that it is hard to convince thent thay are likely to suffer
from these sanctions. There are a number of comditihat must be met to
make deterrence effective. “The potential offendest know of the rule;
he must perceive the cost of violation as gredtan the perceived benefit;
and he must be able and willing to bring such kealge to bear on his
conduct decision at the time of the offen$§&.”

Meeting these challenges to effective deterrezane be difficult
and resource intensive. In particular, it is hwrda) ensure that people
learn about and understand the law and (b) devadeigh resources to
enforcement to project a credible threat that afégs will be caught and
punished®® Adding to these challenges is the tendency opjeeto be
unrealistically optimistic about their chances etting caught® Many
cite enforcement of laws against homicide as tlre rastance where
society devotes enough resources to generate at tlfedeterrence
perceived as credible, with the likelihood of gajticaught at about
seventy percertt® Enforcement of most laws falls far short of such
necessarily high levelé’ Resources devoted to file-sharing are certainly
anemic relative to the magnitude of the problemhil&/the number of
suits against file-sharers—over 15,000 as of thiging—certainly is
substantial and even astounding, it pales comps&yethe number of
people file-sharing at any given moment.

One might ask why anybody obeys the law if detere is so
ineffective. One answer is that deterrence is nedwlly ineffective. For
many, the existence of a law that is enforced lasanough to persuade
them to comply?® Some are either unable to tolerate any risk of

behavior can be explained by variations in indicsatof the expected likelihood or
severity of punishment.”).

123 Robinson & DarleyRole of Deterrengesupranote 108, at 953.

124 SeeRobinson & DarleyRole of Deterrengesupranote 108, at 954-55.

1251d. at 954-55; Robinson & Darleytility of Desert supranote 29, at 461-62.

126 SeeRobinson & DarleyUtility of Desert supranote 29, at 459

127 Seeid. at 458-64 (describing how actual apprehension podishment of
lawbreakers falls far short of the level neededdter people effectively).

128 See FAIRNESS AND EFFECTIVENESS INPOLICING, supra note 122,at 294 (citing
studies).
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sanction¥® or view illegality as a symbolic boundary that yth&ill not
cross™® Lawsuits against file-sharers thus have the inaporeffect of
creating a non-zero risk of getting caught anchédriming and reminding
the public that infringement is illegal. Theseeets are likely enough to
persuade many risk averse and law abiding peopleotoply with
copyright law***

Nevertheless, deterrence strategies can onlyodmugch before
they reach the point of diminishing returns. Ondease of compliance is
established, marginal increases in penalties asre@ment appear not to
change behavior much or at &if. Now that the entertainment industry
has established and maintained the threat of safngging consumers,
increasing enforcement or penalties may fail toehiéne desired effect.

Besides deterrent effects, the other reason pegpigply with the
law is because it accords with social norms. ldgdadarge body of social
psychology research says that social norms areapsrithe most
influential reason for compliance with law. Thexhsubsection discusses
why social norms are likely to prove essentialng eesolution to the file-
sharing problem.

C. The Benefits of Normative Strategies

The problem of non-compliance with copyright woblkel so much
easier to solve if only people could be convinceccaomply voluntarily
with copyright law, because they think it is thghti thing to do. Although
such an outcome may seem like a pipe dream, itdvioulact accord with
the way most legal compliance works. Most peoplest of the time,

129 SeeMacCoun,Drugs and the Laysupranote 121, at 501. MacCoun theorizes that
there is a category boundary effect at the “travsifrom a zero to non-zero probability”
of being caught and sanctionedd. Some people are averse any nonzero risk or
because they are unwilling to engage in illicit &ebr for reasons of personal morality
or social status. Id. at 501, 503-04. He distinguishes such effects froatative
deterrence”—the amount of additional deterrencenaghifrom increasing enforcement
and/or severity of punishmenld. at 501.

%0 gee idat 505-507.

131 SeeMatthew SagTwelve Year-Olds, Grandmothers, and Other Good &tarépr
the Recording Industry’s File Sharing LitigatioA Nw. J. TECH. & INTELL. PROP. 113
(2006) (contending that the RIAA might productivédyget heretofore un-targeted small
time downloaders in order to create a crediblerdee for the typical downloader).

132 See MacCoun, Drugs and the Lawsupra note 121, at 501; ARRNESS AND
EFFECTIVENESS INPOLICING, supranote122,at 295.
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obey the law voluntarily. It would be hard for tlegal system to function

otherwise'*3

In a free society, it is difficult and inefficiend control people’s
behavior by relying solely on the coercive powerthoé legal systertt
Tom Tyler described the problem in his seminal gtwsh voluntary
compliance with the law, aptly titled/hy People Obey the LawCoercive
“leadership is impractical because government ifgedd to produce
benefits or exercise coercion every time it seaksnfluence citizens’
behavior. These strategies consume large amotiptgbc resources and
such societies would be ‘in constant peril of disklgrium and
instability.”” 3

People do indeed obey the law because they keetl@t it is the
right thing to do. In fact, numerous studies shbat people are more
likely to comply with law for normative reasons hrat than because of
fear of legal consequencE$. When surveyed, people were most likely to
claim they obeyed the law for moral reasbt{s Perhaps more important,
studies of people’s actual behavior measuring tffecte of various
influences on legal compliance have found that adocorms have the
greatest influence® Tyler's review of the research on this topic fdun
that about twenty percent of the variance in coamge with law is
“explained by differences in judgments about theatity of law."**°

In fact, enforcement or sanctions that contradastial norms too
much may actually increase non-compliance. Enfosrg that treats
people in a way they perceive as unjust generat@mdgenic effects,” as

133 seelon L. Fuller,Human Interaction and the Law FHE PRINCIPLES OFSOCIAL
ORDER: SELECTED ESSAYS OFLON L. FULLER 211,234 (Kenneth I. Winston, ed., Duke
University Press981) (“The lawgiver must be able to anticipatet ti citizenry as a
whole will . . . generally observe a body of ruteshas promulgated.”).

134 SeeTYLER, supranote 29, at 22 and authorities cited therein.

%% 1d. at 23.

1% SeeTYLER, supranote 29, at 178 (reviewing studies); Robinson &l&g Utility of
Desert supranote 29, at 468-71 (same)

137 Catherine A. Sanderson & John M. Darl&lyAm Moral but You Are Deterred”:
Differential Attribution about Why People Obey thaw, 32 J.APPLIED SOC. PSYCHOL
375, 375-88 (2002)

138 SeeRobinson & Darley,Utility of Desert supra note 29, at 468-71 (surveying
research).

139 TYLER, supranote 29, at 36-37.
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people lose respect for the law and disobey ituppsrt others who do
140
So:

It is hard to say whether the RIAA suits have egated such
effects. Although file-sharing has grown since thats started, the
growth has also coincided with increased adoptiobamdwidth, cheaper
and more capacious computers, and widespread ppuhdigital music
players. Nevertheless, the gap between social sx@nd enforcement
appears to have generated tremendous controveasyngnlegislative and
political initiatives more difficult.

In any event, copyright owners would benefit gseadrom
copynorms among consumers of recorded entertainthahtwere more
supportive of copyright law. At the very leasteithenforcement efforts
would be more effective. At worst, their lawsudgainst consumers
produce unintended side effects. Copyright owtleus should consider
how to persuade people that compliance with copyrigw is the right
thing to do. The next subsection discusses howithigit do so.

D. Strategiesfor Shaping Norms

The challenge of shaping norms is that the factbat influence
norms, as detailed earlier in Section 1.B, are maume and interact in very
complex ways. Nevertheless, there are some indiats to how social
norms are affecting or might affect the file-shgriproblem. This
subsection surveys several factors that may examedr alleviate the file-
sharing copynorms problem.

The entertainment industry’s current normativategy appears to
consist largely of education and persuasive admeg¢i These messages
are not a bad start, but care must be taken. ®htewt of the message
must confidently convey that compliance is not ahlg right thing to do,
but is what most people are already ddifigAs | have contended before:
“Portraying the music industry as a victim fightiag uphill battle against
massive infringement is more likely to encourageawmmpliance than
engender sympathy. People need to kiboth that they are not alone in
complying and that the music industry is vigorouspursuing

140 seeKahan, Gentle Nudges vs. Hard Shoyespranote 9, at 619; Robinson &
Darley,Role of Deterrengesupranote 108, at 985-87.
141 Seesupranotes 31-35 and accompanying text.
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infringers.™*? Otherwise, education and advertising will onlynferce
the growing perception that file-sharing is the mor Moreover, it may
take more than persuasive messages to change norms.

Yuval Feldman and Janice Nadler conducted anrawrpat with
students to determine the effect of various persaasessages regarding
file sharing on their intention to file-share, thperception of its morality,
or their perceptions regarding what others wouldiebe or do™*
Feldman and Nadler exposed the students to mesabges file-sharing.
One group received information indicating that-8learing was illegal and
against university policy. This statement had igmificant effect on any
of the factors measured (intention to file-share,)&* Another group
received a statement calculated to persuade thamfite-sharing was
immoral. This statement was also similarly inefifes, producing only a
marginally significant difference in the perceptiohwhat others thought

of file-sharing™*®

Feldman and Nadler found a significant effectttom intentions of
the subjects to file-share only when the threaawictions was introduced.
One group received a threat that file-sharers waaltbive an official
sanction imposed by the universtfyj. Another received a threat that file-
sharers would receive an informal sanction by hgheir name posted
on a public websit&*’ These threats were the only ones that made people
significantly more likely to state an intention ntt file-share in the
future!*® One might conclude from this experiment that tislicheap:
Only the threat of sanctions, rather than mereestahts about law or
morality, made people likely to report a changeeahavior.

142 5chultz,supranote 27.

143 SeeFeldman & Nadlersupranote 97.

“41d. at 29 - 30.

“*1d. at 35.

161d. at 29 — 30. Note that this threat likely meetsdtiteria for effective deterrence,
as the university is in a position to monitor coi@apte—it owns the network—and its
threat of sanction is credible—it can expel thalsii. See Robinson & DarleiRole of
Deterrencesupranote 108.

14" Feldman & Nadlersupranote 97, at 29 — 30. Note that this threat, fiiethreat of
formal sanctions, is also quite credible since timiversity owns and monitors the
network, knows who the students are, and is pati@same community.

“81d. at 37.
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Feldman and Nadler’'s findings indicate that tH&ARs lawsuit
strategy likely has caused most of whatever effécis likely to cause,
absent the threat of new sanctidffs. The entertainment industry most
likely believes that credible enforcement will selad message that
infringement is wrong, thus influencing social nagrto change. If so, this
strategy is not entirely unsupported. As notedvipresly, laws can
provide signals as to what is right and what otlageslikely to do**° The
challenge for the RIAA at this point is that it isilikely to change
copynorms regarding file-sharing any more thanlr¢aaly has, because
the RIAA’s suits are well-publicized already. Thavsuits no longer
impose anewthreat; rather, they serve to inform people thatthreat still
exists. As Nadler and Feldman found, just prowgdipeople with
information at this point seems unlikely to chamgéavior. Feldman and
Nadler did not see any change in behavior untily thdroduced the
possibility of a new, very credible sanction in #idt to the one
potentially imposed by copyright lat¥! Laws can contribute to a social
norm—but they cannot compel support foft.

Sending a message, whether it is a public seanc®uncement or
an exemplary lawsuit may not be enough to shapensiof It may
instead be necessary to try to change a numbeordéxtual factors to
make people more willing to adopt and sustain copwyis that support
copyright law. In my earlier study of jambandsnamber of factors
appeared to make people more likely to cooperatie egpyright owners
and one another in complying with copyright law:

199 Thus Professor Sag contends that the RIAA coulkemadditional gains by
targeting a new group—those who only download, @soeed to the currently-targeted
uploaders.SeeSag,supranote 131.

%0 Seesupranote 31 and accompanying text.

%1 See supraotes146-147 and accompanying text.

152 Robinson & DarleyUtility of Desert supranote 29, at 473 (“Notice that we said
that laws can contribute to the formation and clard community norms and
individuals' moral reasoning; laws cannot themseb@mpel community acceptance.”).

133 A recent empirical study by Ben Depoorter and SVenneste on how litigation
affected the attitudes of file-sharers and poteéfiie-sharers led them to contend that
“lawsuits against file sharers cannot simultaneplesthieve deterrence and promote
procopyright norms.” Ben Depoorter & Sven Vanngblerms and Enforcement: The
Case Against Copyright Litigatio®4 Or. L. Rev. 1127, 1128 (2005). Their study was
based on a questionnaire that asked respondeatséss the likely attitudes and behavior
of themselves and their peers in light of actua proposed increases in enforcement and
sanctions for file-sharing. They found that harst&forcement led file sharers to report
and predict norms that actually were more hostieard copyright.
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« Build communities based on sustained relationshibsReducing
the social distance between copyright owners andswoers
appears to encourage the development of coopergireeartist
norms. Direct communication between fans andtartiad long-
term relationships are the keys to building suanmanities.

« Improve perceptions of fairness. People are spitef They will
go out of their way to punish somebody they pereig unfair.
Copyright owners, particularly those in the musiclustry, are
often perceived as obnoxious and opportunistic.e Tirness of
such perceptions does not matter as much as thehai they
exist. Cooperative social norms are more likelyd&velop if
copyright owners bolster perceptions of fairness.

« Give people a chance to comph. File-sharing allows people to
immediately satisfy a desire for music. When shahd-to-resist
illegal options arise, some will inevitably choodeem. As the
numbers of people choosing the illegal option srallyba
descriptive norm is created. Copyright owners neegresent
people with legal options so that those who ardined to
cooperate can do so, and so through their good @ramnspire the
development of pro-copyright copynorms. iTunesrasen to be
a very good development in this respect.

« Involve the fans in enforcemeht. If fans help to run their own
fan communities, they may be inclined to sanctiod discourage
free riders who benefit unfairly by downloading neusvithout

paying.

While the task of shaping norms is difficult ammtcertain, it is well
worth the attempt. We now possess enough promidieas about how
norms work to attempt the project and to pursuehéur study. The
importance of norms to shaping people’s behaviokesathe attempt
worthwhile. Deterrence alone seems unlikely tdhdojob.

154 SeeSchultz,supranote 27, at 721.
' See idat 723.
0 5ee idat 726.
¥See idat 728.
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Conclusion

Copynorms can help us to understand and perhegrste resolve
some of the biggest dilemmas in copyright law tod&por example, we
may find that copyright owners do not have the igoip on culture and
expression that some suppose, because copynorimsr @iscourage
owners from asserting control fully or encouragersigo disregard such
assertions of control. Or, it may be the case tugtyright owners do
assert too much control. If that is so, it mayelssential for a movement
like Creative Commons to propagate a copynormbeiuades people to
give up some of their control.

The problem presented by file-sharing demonsraa@other
important reason for understanding the importarfceooms. Deterrence
strategies based on stepping up enforcement andrsggreater penalties
are unlikely to resolve the problem alone. Copymowill be essential to
any resolution.

Although our understanding of copynorms is iniitkancy, this
area of inquiry holds much promise. The literatarelaw and norms,
especially as it now is drawing insight from socmdychology and
behavioral and experimental economics, is yieldjreat insights into the
sources and influences of social norms. If we ajaply these insights to
copyright law and copynorms, we will have a fart&etinderstanding of
how copyright really works.
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