
UCLA
Journal of Scholarly Perspectives

Title
Full Issue

Permalink
https://escholarship.org/uc/item/7792z0h9

Journal
Journal of Scholarly Perspectives, 8(01)

Author
UCLA, Law School

Publication Date
2012

Copyright Information
Copyright 2012 by the author(s). All rights reserved unless otherwise 
indicated. Contact the author(s) for any necessary permissions. Learn more 
at https://escholarship.org/terms

eScholarship.org Powered by the California Digital Library
University of California

https://escholarship.org/uc/item/7792z0h9
https://escholarship.org/terms
https://escholarship.org
http://www.cdlib.org/


SC HOL A R LY 
PE RSPECTIVES

UCLA | SCHOOL OF LAW

216659_Text_r3.indd   3 7/19/12   4:10 PM



SCHOLARLY PERSPECTIVES
UCLA | SCHOOL OF LAW

Fall 2012
Volume VIII, No. I

 Rachel F. Moran
 Dean and Michael J. Connell Distinguished Professor of Law

Editors  Lauri L. Gavel
 Executive Director of Communications

 Sara Rouche
 Communications Officer

Citation Editor Cheryl Kelly Fischer
 Reference Librarian

Design  Francisco A. Lopez
 Manager of Publications and Graphic Design

Photography Todd Cheney
 ASUCLA Photography

216659_Text_r3.indd   4 7/19/12   4:10 PM



TABLE OF CONTENTS

CORPORATE LAWYERS AS GATEKEEPERS  5

Stephen M. Bainbridge 

UNDOCUMENTED CRIMINAL PROCEDURE  25

Devon W. Carbado and Cheryl I. Harris

UNDERSTANDING LAW AND RACE AS   47
MUTUALLY CONSTITUTIVE

Laura E. Gómez

UNDERSTANDING THE RAND COMMITMENT  67

Douglas Lichtman

SUPPORTING WORKERS BY ACCOUNTING  89 
FOR CARE

Noah D. Zatz

216659_Text_r3.indd   1 7/19/12   4:10 PM



216659_Text_r3.indd   2 7/19/12   4:10 PM



UCLA | SCHOOL OF LAW  Scholarly Perspectives   [ 3 ]

Stephen Bainbridge currently teaches Business Associations, Advanced Corporation 
Law and Corporate Governance. In past years, he has taught Corporate Finance, 
Securities Regulation, Mergers and Acquisitions and Unincorporated Business 
Associations. In 2008, he received the UCLA Law Rutter Award for Excellence in 
Teaching. In both 2008 and 2011, he was listed among the 100 most influential 
people in the field of corporate governance by Directorship magazine.

A prolific scholar, his work emphasizes the law and economics of public corpora-
tions. He has written more than 75 law review articles for a number of leading law 
journals. His most recent books are Corporate Governance after the Financial 
Crisis and Agency, Partnerships and Limited Liability Entities: Cases and Materials 
on Unincorporated Business Associations, 3rd Ed. (with William Klein and Mark 
Ramseyer).

Professor Bainbridge graduated from the University of Virginia School of Law, and 
from 1994 to 1996, served as a Salvatori Fellow with the Heritage Foundation. 
Before coming to UCLA in 1997, he taught at the University of Illinois Law School; at 
Harvard Law School as the Joseph Flom Visiting Professor of Law and Business; at La 
Trobe University in Melbourne, Australia; and at Aoyama Gakuin University in Tokyo. 
He currently serves on the American Bar Association’s Committee on Corporate 
Laws and on the Editorial Advisory Board of the Journal of Markets and Morality. He 
chairs the Executive Committee of the Federalist Society’s Corporations, Securities 
& Antitrust Practice Group. 

Stephen M. Bainbridge
William D. Warren Distinguished Professor of Law

216659_Text_r4.indd   3 7/23/12   1:40 PM



[ 4 ]   Scholarly Perspectives    UCLA | SCHOOL OF LAW

216659_Text_r3.indd   4 7/19/12   4:10 PM



CORPORATE LAWYERS AS GATEKEEPERS*

Stephen M. Bainbridge

The capital markets for corporate securities suffer from an inherent informa-

tion asymmetry. Investors demand credible information both at the time 

of the original purchase from the issuer and on an on-going basis so as 

to support a liquid secondary trading market. In theory, corporations will provide 

such information. In practice, of course, some will choose fraud, and various mar-

ket failures will cause even honestly run firms to disclose inaccurate or incomplete 

information. Investors will demand to be compensated for bearing this risk via a 

higher rate of return.

As a way of both improving the quality of and bonding the credibility of its disclo-

sures, so as to reduce its cost of capital, a company will hire various outsiders—such 

as an outside auditor and underwriters—to function as reputational intermediaries. 

Because the gatekeeper’s business depends on its reputation for honesty, probity, 

and accuracy, it will not ruin that reputation to aid one client to cheat. These outsid-

ers thereby function as gatekeepers, policing access to the capital markets. 

Until passage of the Sarbanes-Oxley Act (SOX), lawyers rejected the idea that they 

were gatekeepers. The corporate bar long insisted that it owed no duties to anyone 

other than the managers and boards of directors of its clients. The idea that lawyers 

might have obligations to shareholders, the investing public, or other capital market 

participants was abhorrent to the bar. Lawyers were advocates, confidants, and 

advisors, not auditors.1

In fact, however, lawyers often play a reputational intermediary role not dissimilar 

to that of an auditor. A very high profile general counsel or law firm partner, for 

example, can give a client in trouble the benefit of the lawyer’s reputation for probity 

and upstanding ethics.

Usually, of course, counsel play a more behind-the-scenes role, but it is still a gate-

keeping role. Specifically, transactional counsel and in-house lawyers are well posi-

tioned to intervene by blocking the effectiveness of a defective registration statement 

or prevent the consummation of a transaction, to cite but two examples.2

INTRODUCTION
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Unfortunately, lawyers have all too often failed to be effective gatekeepers. In liti-

gation arising out of the 1980s savings and loan crisis, for example, Judge Stanley 

Sporkin famously asked:

Where were these professionals, a number of whom are now asserting their 

rights under the Fifth Amendment, when these clearly improper transactions 

were being consummated? Why didn’t any of them speak up or disassociate 

themselves from the transactions? Where also were the outside accountants 

and attorneys when these transactions were effectuated? What is difficult to 

understand is that with all the professional talent involved (both accounting 

and legal), why at least one professional would not have blown the whistle to 

stop the overreaching that took place in this case.3

A decade later, the same questions were asked of lawyers who worked for firms like 

Enron. 

At Enron itself, for example, there was “an absence of forceful and effective oversight 

[of the company’s disclosures] by . . . in-house counsel, and objective and critical 

professional advice by outside counsel at Vinson & Elkins,”4 along with senior man-

agement and the auditors. The report expressly criticized Vinson & Elkins, which 

the investigators argued “should have brought a stronger, more objective and more 

critical voice to the disclosure process.”5

An internal investigation at WorldCom likewise faulted, among others, the firm’s 

lawyers for allowing a pervasive “breakdown in ... the company’s corporate-gover-

nance structure.”6 An internal investigation criticized WorldCom’s general counsel 

because his legal department was not properly structured “to maximize its effective-

ness as a control structure upon which the Board could depend.”7

As Senator John Edwards aptly summarized the problem, when companies break 

the law, “you can be sure that part of the problem is that the lawyers … are not doing 

their jobs.”8 Edwards successfully persuaded Congress that “corporate lawyers 

should not be left to regulate themselves [any] more than accountants should be 

left to regulate themselves.”9 SOX therefore required the Securities and Exchange 

Commission (SEC) to adopt new ethics rules bringing the corporate lawyer – client 

relationship into the federal regulatory sphere.

Despite SOX’s many strictures in this and other areas, however, a new and even 

more devastating financial crisis came in 2008 when the subprime mortgage mar-

ket’s troubles nearly brought the entire banking system to its knees. Once again, 

questions are being asked about the role that lawyers played in this crisis. A reas-

sessment of SOX’s legal ethics rules thus is in order.

216659_Text_r3.indd   6 7/19/12   4:10 PM



UCLA | SCHOOL OF LAW  Scholarly Perspectives   [ 7 ]

The relationship between corporate lawyers and corporate management 

presents two distinct sets of principal–agent problems. The first arises out 

of the information asymmetry between full-time managers and independent 

members of the board of directors who devote but a small portion of their time 

and effort to the firm. The former inherently have better access to firm informa-

tion than do the latter. That asymmetry became even more acute, however, with 

the post-SOX emphasis on having a board whose majority consists of outsiders so 

insulated from management as to satisfy the demanding definition of independence. 

The post-reform board therefore must find new ways of unbiased and independent 

information.

Corporate counsel could be an important source of such information. Because the 

management–attorney relationship tends to dominate the attorney’s relationship 

with the firm however, lawyers have strong incentives to help management control 

the flow of information to the board of directors. As Enron Bankruptcy Examiner 

Neal Batson observed, for example:

One explanation for the attorneys’ failure may be that they lost sight of the fact 

that the corporation was their client. It appears that some of these attorneys 

considered the officers to be their clients when, in fact, the attorneys owed 

duties to Enron.10

Indeed, as Senator Edwards noted, counsel often develop a de facto loyalty to man-

agement that trumps their de jure duties:

We have seen corporate lawyers sometimes forget who their client is. What 

happens is their day-to-day conduct is with the CEO or the chief financial officer 

because those are the individuals responsible for hiring them. So as a result, 

that is with whom they have a relationship. When they go to lunch with their 

client, the corporation, they are usually going to lunch with the CEO or the chief 

financial officer. When they get phone calls, they are usually returning calls to 

the CEO or the chief financial officer.11

This problem is especially pronounced for in-house counsel. Technically, of course, 

they work for the entity, but, in practice, counsel naturally tend to view their manage-

ment supervisors as their employer.12

The second principal–agent problem arises because attorneys may be tempted to 

turn a blind eye to managerial misconduct or even to facilitate such misconduct. As 

to in-house general counsel, even if formally appointed by the board of directors, 

their tenure normally depends on their relationship with the CEO. As for outside 

I. LAWYERS’ 
INCENTIVES
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legal counsel, they must please their clients in order to retain their business and 

to attract the business of future clients. This pressure is especially strong given the 

large number of capable firms and attorneys available for hire: law firms are some-

thing of a fungible good.

In particular, counsel are subject to strong pressure to be a team player. In The 

Terrible Truth About Lawyers, Mark McCormack, founder of the International 

Management Group, a major sports and entertainment agency, wrote that “it’s the 

lawyers who: (1) gum up the works; (2) get people mad at each other; (3) make 

business procedures much more expensive than they need to be; and (4) now and 

then deep-six what had seemed a perfectly workable arrangement.”13 McCormack 

further observed that, “when lawyers try to horn in on the business aspects of a deal, 

the practical result is usually confusion and wasted time.”14  He concluded that often 

“the best way to deal with lawyers is not to deal with them at all.”15

Because these attitudes are widely shared in the business community, there is much 

pressure—especially on in-house counsel—to get out of the way. In turn, lawyers 

want to be seen as team players. Unfortunately, the incentive to be a team player 

has led some counsel to bless highly suspect management decisions.

As Enron examiner Batson observed, for example, Enron’s “attorneys saw their 

role in very narrow terms, as an implementer, not a counselor. That is, rather than 

conscientiously raising known issues for further analysis by a more senior officer or 

the Enron Board or refusing to participate in transactions that raised such issues, 

these lawyers seemed to focus only on how to address a narrow question or simply 

to implement a decision (or document a transaction).”16

To be clear, the point is not that lawyers are pervasively co-opted or immoral. The 

point is only that lawyers have both economic incentives and cognitive biases that 

systematically incline them to at least shut their eyes to instances of client miscon-

duct.17

W hen the Senate took up SOX, Senator Edwards proposed a floor 

amendment, subsequently enacted as § 307 of the Act, requiring the 

SEC to:

[I]issue rules ... setting forth minimum standards of professional conduct for 

attorneys appearing and practicing before the Commission in any way in the 

representation of issuers, including a rule (1) requiring an attorney to report 

evidence of a material violation of securities law or breach of fiduciary duty or 

II. SOX § 307
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similar violation by the company or any agent thereof, to the chief legal counsel 

or the chief executive officer of the company (or the equivalent thereof); and 

(2) if the counsel or officer does not appropriately respond to the evidence 

... requiring the attorney to report the evidence to the audit committee of the 

board of directors of the issuer or to another committee of the board of direc-

tors comprised solely of directors not employed ... by the issuer, or to the board 

of directors.18

It gives lawyers a very “simple” obligation: “You report the violation. If the violation 

isn’t addressed properly, then you go to the board.”19

In compliance with § 307, the SEC, in January 2003, promulgated the “Part 205” 

attorney conduct regulation.20 The core of the new rules is a version of the up-the-

ladder reporting requirement envisioned by Senator Edwards.21

The initial jurisdictional question is whether a lawyer is “appearing and practicing 

before the Commission in the representation of an issuer.”22 Only lawyers doing so 

are subject to the SEC’s ethics standards. Unfortunately, the definition of “appearing 

and practicing” is both sweeping and quite vague:

Appearing and practicing before the Commission: (1) Means: ... Providing 

advice in respect of the United States securities laws or the Commission’s rules 

or regulations thereunder regarding any document that the attorney has notice 

will be filed with or submitted to, or incorporated into any document that will 

be filed with or submitted to, the Commission, including the provision of such 

advice in the context of preparing, or participating in the preparation of, any 

such document ....”23

To be sure, the adopting release states “an attorney’s preparation of a document 

(such as a contract) which he or she never intended or had notice would be 

submitted to the Commission, or incorporated into a document submitted to the 

Commission, but which subsequently is submitted to the Commission as an exhibit 

to or in connection with a filing, does not constitute ‘appearing and practicing’ 

before the Commission.”24 Yet, many non-securities lawyers may know that their 

documents will be so filed and thus will find themselves “appearing and practicing” 

before the Commission despite having had no intention of doing so.

The Part 205 regulations recognize that the attorney “represents the issuer as an 

entity rather than the officers.”25 As originally proposed, Part 205.3 further provided 

that an attorney “shall act in the best interest of the issuer and its shareholders.”26 As 

finally adopted, however, the relevant rule provides only that “[a]n attorney appear-

ing and practicing before the Commission in the representation of an issuer owes 

A. SEC 
Implementation

1. Preliminary 
Matters: 
Jurisdiction and 
Preemption

2. The Issuer as 
Client
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his or her professional and ethical duties to the issuer as an organization.”27 As UCLA 

law professor Sung Hui Kim notes, the final rules thus “fail to address the situational 

pressures” that lead counsel to treat the firm’s managers as their real client.28

Former ABA Model Rule 1.13 acknowledged the potential need for an attorney to 
report on suspected wrongdoing within the organization, but it also limited the 
ability of an attorney to do so effectively. The language of the Rule was discretionary 
rather than prescriptive, allowing an attorney to use his judgment about whether or 
not to proceed with reporting evidence of misconduct to the board of directors or 
even to high-level corporate officers. In contrast, Part 205 uses the prescriptive word 
“shall” to describe an attorney’s duty. In pertinent part, the rule provides:

If an attorney, appearing and practicing before the Commission in the repre-

sentation of an issuer, becomes aware of evidence of a material violation by the 

issuer or by any officer, director, employee, or agent of the issuer, the attorney 

shall report such evidence to the issuer’s chief legal officer (or the equivalent 

thereof) or to both the issuer’s chief legal officer and its chief executive officer 

(or the equivalents thereof) forthwith.29

As a result, an attorney will not have the luxury of using his own judgment about 

whether or not to report wrongdoing once the statutory level of evidence is trig-

gered. As Senator Edwards anticipated, counsel must report up within the chain of 

command.30

The initial obligation of a lawyer who “becomes aware of evidence of a material 

violation by the issuer or by any officer, director, employee, or agent of the issuer” 

is to report such evidence to the issuer’s chief legal or executive officer.31 Subject 

to a slew of exceptions and alternatives, unless the lawyer “reasonably believes that 

[that officer] has provided an appropriate response within a reasonable time, the 

attorney shall report the evidence of a material violation to” the audit committee of 

the board of directors.32

The market for legal services gives management a set of carrots by which to align the 

interests of corporate counsel with their own. SOX did not attempt to change those 

incentives. Instead, it gave the SEC a set of sticks by which to enlist corporate counsel 

in preventing fraud and empowering boards of directors. The goal is laudable. But 

will it work?

In adopting the final rules, the SEC abandoned an initial effort to “exclude the sub-
jective element” from the concept of “reasonable belief.”33 An attorney who receives 
what he “reasonably believes is an appropriate and timely response” from manage-
ment, for example, “need do nothing more.”34 As a result, the decision to report up 

the ladder is largely in the hands of the lawyer.

B. Assessment

1. Relying on 
Self-Policing 

Lawyers

3. Up-the-Ladder 
Reporting

216659_Text_r3.indd   10 7/19/12   4:10 PM



UCLA | SCHOOL OF LAW  Scholarly Perspectives   [ 11 ]

A related problem, having the same effect, is that several key provisions are expressly 

permissive rather than mandatory. For example, § 205.3(b) characterizes reporting to 

the board as a “last resort” rather than requiring automatic disclosure of all evidence 

of wrongdoing to the board. In practice, only a fraction of reports, therefore, will ever 

make it past the CEO or CLO to the board.35 

Much the same problem is presented by the purportedly objective standard requiring 

a lawyer to report “evidence” of misconduct. After an attorney reports evidence of a 

material violation to management,36 the manager shall “cause such inquiry into the evi-

dence of a material violation as he or she reasonably believes is appropriate to deter-

mine whether the material violation described in the report has occurred ....”37 The 

discretionary standard by which lawyers are to determine whether there is evidence 

a violation has occurred—namely, whether a “prudent attorney” would think it was 

“reasonably likely” that a material violation had occurred38—allows for professional 

concerns and other conflicts of interest to skew the lawyer’s assessment, minimizing 

the chances that the potential violation would be reported to management, let alone 

to the board. Because of the two-tiered reporting system in which disclosure to the 

board is contemplated only after management inaction, the corporate managers may 

often look at evidence presented by a concerned attorney, “reasonably” determine 

that in fact no violation has occurred (notwithstanding ever-present conflicts of inter-

est), and dismiss the whole matter without any knowledge by the board. The attorney 

would have complied with his statutory obligation to report up the ladder, yet the 

board’s monitoring function would have been eviscerated.

In addition, research in behavioral economics suggests certain basic cognitive biases 

that are likely to discourage lawyers from detecting or acting upon management 

misconduct. Behavioral economists have identified a number of well-documented 

cognitive errors relevant to the problem in hand. One is the overconfidence bias, 

which has been defined as “the belief that good things are more likely than average to 

happen to us and bad things are less likely than average to happen to us.”39 If a lawyer 

is subject to this bias, his judgment will be skewed against believing that his clients are 

bad people committing fraud. A closely related bias is the confirmatory bias, which 

is defined as the tendency for actors to interpret information in ways that serve their 

self-interest or preconceived notions. Lawyers who made the decision to associate 

with a particular firm, therefore, are less likely to recognize management misconduct, 

because evidence thereof would be inconsistent both with the lawyer’s self-interest in 

maintaining a relationship with the co-worker and the lawyer’s self-image as someone 

who identifies and associates with honest people. Taken together, these systematic, 

decision-making biases generate a type of “cognitive conservatism” that makes a 

lawyer “likely to dismiss as unimportant or aberrational the first few negative bits of 

information that she receives regarding the client or situation.”40
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As we saw in the preceding section, the reliance on self-policing may lead to 

under-reporting. Given the uncertainty about the scope of the rules and the poten-

tially severe sanctions for guessing wrong, however, it seems equally plausible—and 

equally problematic—that lawyers may err in the other direction. First, invoking the 

up-the-ladder reporting right to report evidence about possible wrongdoing allows 

attorneys to cover themselves. When lawyers routinely use reporting up the lad-

der as a “CYA” mechanism, however, their conduct changes the signaling effect 

of disclosure. If reporting up the ladder occurs frequently, it will become a routine 

procedure that does not necessarily indicate real doubt by the attorney about the 

propriety of the managers’ actions. Indeed, so as to preserve their relationship with 

management, lawyers may try to take the sting out of disclosing possible misconduct 

within an organization by de-stigmatizing the practice. Once reporting up the ladder 

loses its sting, however, the impact of the disclosure is lessened. In such an environ-

ment, senior management and the board will not take accusations as seriously as 

they should.

The roles played by Vinson & Elkins as Enron’s principal outside counsel can be 

separated into three distinct categories: first, the aggressive structuring of the 

controversial special purpose entity transactions used in Enron’s accounting scam; 

second, drafting Enron’s disclosure documents; and third, conducting an internal 

investigation of a whistleblower’s allegations.41 The latter category is a relatively rare 

undertaking that differs significantly from the far more common transactional work 

of the first two types. Oddly, however, SOX § 307 and the Part 205 regulations seem 

better designed to deal with the third context than with either of the first two. It is 

only in the third context, for example, that lawyers deliberately set out to look for 

evidence of wrongdoing. 

In transactional work, § 307 issues may arise in one of three main ways: 

First, counsel may be aware of aggressive or risky conduct by management but is 

unaware of fraud or other illegality. Vinson & Elkins, for example, most likely “knew 

of aggressive and risky transactions and reporting decisions [by Enron’s manage-

ment] but did not have actual knowledge of illegal conduct.”42 Section 307 does 

not require counsel to report evidence of uninformed, excessively aggressive, or 

unethical conduct to the board; however, counsel only must report evidence of 

fraud and breaches of fiduciary duty. Because much (probably most) of the board’s 

monitoring function involves preventing (or at least supervising) overly aggressive 

management, § 307 thus fails to address the basic information asymmetry between 

management and the board. 

Second, counsel may have actively participated in—or at least facilitated—actual 

fraud. In these cases, the lawyer also is unlikely to report up the ladder, albeit for the 

different reason that he now has something to hide.

2. The Lawyer 
Who Cried Wolf

3. Structural 
Concerns in the 

Market for Legal 
Services
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Third, counsel may have grounds for suspicion—but no direct evidence—of fraud or 

other illegality. In theory, this category presents the best case for an up-the-ladder 

reporting requirement to successfully aid the board in overseeing management. In 

practice, however, it is likely to be very rare. Corporate managers are highly unlikely 

to seek legal assistance with outright fraud, as opposed to conduct that merely 

pushes the edge of the envelope. In the post-SOX § 307 environment, managers are 

even more likely to conceal any hint of impropriety from counsel.43

As many commentators on the Part 205 regulations complained, the rules may have 

a chilling effect on attorney–client communication.44 Even corporate managers not 

engaged in actual misconduct will not welcome the investigation that an attorney’s 

reporting up would engender, especially where there is a possibility that counsel will 

go over their heads. Managers therefore may withhold information from counsel, 

so as to withhold it from the board, especially when the managers are knowingly 

pursuing an aggressive course of conduct. Indeed, in many of the recent corporate 

scandals, the misconduct was committed by a small group of senior managers who 

took considerable pains to conceal their actions from outside advisors, such as legal 

counsel.45 Many commentators complained that § 307 will diminish the quality 

of the attorney’s representation of the client because counsel will lack unfettered 

access to information.46 More pertinent for our purposes, however, the likelihood 

that an attorney will encounter evidence of misconduct also is reduced.47

Counsel, therefore, is most likely to come across evidence of misconduct when 

conducting an affirmative investigation, such as when performing due diligence in 

connection with the issuance of securities. Yet, it may be doubted that due diligence 

often turns up direct evidence of misconduct. In the first place, even a full-fledged 

accounting audit is not a true forensic audit designed to uncover wrongdoing, but 

rather only a sampling audit that may entirely miss the problem.48 In the second 

place, due diligence is time-consuming. It is therefore expensive. It therefore tends 

to be done by young associates. As a result, much client misconduct will go unde-

tected by outside counsel because the lawyers with the most direct exposure to the 

raw data frequently lack experience. In the third place, due diligence is currently 

limited to issuances of securities. Routine disclosures and other matters constituting 

“appearing and practicing” before the SEC traditionally have not triggered a due 

diligence investigation.

Dotcom era frauds typically involved cooking the books so as to raise—or at least 

support—the firm’s stock price so that the managers could profit from their stock 

options. The problem is that generally accepted accounting principles (GAAP) pro-

vide substantial flexibility, which permits the phenomenon of earnings management 

by which corporate managers manipulate financial data so that operating results 

4. Impact on 
Lawyer–Client 
Communication

5. Will Lawyers 
Know It When 
They See It?
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conform with forecasts. Even trained corporate lawyers often lack the mathematical 

skills and accounting knowledge to tell the difference between earnings manage-

ment allowed by GAAP and illegal financial chicanery. In Enron itself, for example, 

“Enron and its accountants were (in many cases) making exquisitely fine judgment 

calls.”49 Few lawyers likely have the expertise necessary to second-guess such judg-

ments. As Professor Lawrence Cunningham observed, “an important lesson from 

Enron is the danger that prevailing professional cultures create a crack between law 

and accounting that resolute fraud artists exploit.”50

The SEC was quite reticent in exercising its authority under § 307. Consistent 

with the spirit of SOX, the SEC might have been even more aggressive in 

pressing lawyers to communicate with the board of directors. The SEC 

might have required, for example, that the audit committee and/or the board meet 

periodically with the general counsel outside the presence of other managers and 

inside directors.

The SEC might have required the counsel to report possible violations to the board 

even if the chief legal or executive officer undertook a reasonable response to the 

violation. After all, it is the board of directors that has a responsibility to assure that 

“appropriate information and reporting systems are established by management” 

and that “appropriate information will come to its attention in a timely manner as a 

matter of ordinary operations.”51

A more radical solution would be an enhanced due diligence obligation, which 

would effectively transform securities lawyers into auditors. A legal audit of the firm 

in connection with major transactions and/or the preparation of significant disclo-

sure documents would increase the likelihood that counsel would become aware of 

evidence of client misconduct, which could then be reported up the ladder. Indeed, 

SOX had already moved in this direction by imposing a new obligation for the chief 

executive officer and chief and financial officers to certify disclosure documents.52

Given the amount of client misconduct that went undetected by accounting audits 

and legal due diligence, however, it may be doubted whether the benefits of such a 

radical solution would outweigh the costs.

To be sure, these ideas push the edge of the envelope insofar as the SEC’s regulatory 

authority is concerned. Although § 307 only explicitly mandated an up-the-ladder 

reporting requirement, the statutory reference to “minimum standards of profes-

sional conduct” sweeps far more broadly and could easily encompass additional, 

more extensive obligations. The SEC thus doubtless has wider authority than it has 

chosen to exercise to date.53

III. WHAT 
COULD HAVE 

BEEN DONE
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A t the end of the day, § 307 — warts and all — was necessary to break the 

organized bar’s resistance to legal ethics reforms intended to reduce the 

managerialist bias of the rules of professional conduct. Corporate counsel 

work for the board, not management. Only by threatening lawyers who fail to report 

up-the-ladder with discipline could the balance of power be shifted in favor of direc-

tors relative to managers.

In practice, firms should still be able to ensure that the client gets the full benefit 

of transactional lawyering services by developing a best practice approach to deal-

ing with possible material violations. In consultation with the audit committee, the 

general counsel and principal outside counsel should develop a written policy for 

identifying and reporting violations. The board members, CEO, and CFO should be 

briefed on their legal obligations with respect to reports, but also encouraged to 

view a report as a potential win-win situation rather than a zero-sum or adversarial 

game. Up-the-ladder reporting can give the firm an opportunity to cut off potential 

violations before they mature into a legal or public relations nightmare, but only if 

counsel and managers are willing to trust one another.

IV.  SUMMATION
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UNDOCUMENTED CRIMINAL PROCEDURE*

Devon W. Carbado**

Cheryl I. Harris

For more than two decades, criminal procedure scholars have debated 
what role, if any, race should play in the context of policing.  Although a sig-
nificant part of this debate has focused on racial profiling, or the practice 
of employing race as basis for suspicion, criminal procedure scholars have 
paid little attention to the fact that the U.S. Supreme Court has sanctioned 
this practice in a number of cases at the intersection of immigration law 
and criminal procedure.  Notwithstanding that these cases raise similar 
questions to those at the heart of legal and policy debates about racial 
profiling, they are largely overlooked in the criminal procedure scholar-
ship on race and policing.  We refer to these cases as the undocumented 
cases.  While there are a number of doctrinal and conceptual reasons that 
explain their marginalization, none of these reasons are satisfying given 
the importance of the undocumented cases to debates about race, racial 
profiling, and the Fourth Amendment.  The undocumented cases import a 
pernicious aspect of immigration exceptionalism into Fourth Amendment 
doctrine—namely, that the government can legitimately employ race when 
it is enforcing immigration laws.  In so doing, the cases constitutionalize 
racial profiling against Latinos and unduly expand governmental power 
and discretion beyond the borders of immigration enforcement.  This 
weakens the Fourth Amendment and enables racial profiling in the context 
of ordinary police investigations.

T he criminalization of immigration violations and the imposition of immi gra-

tion sanctions for criminal violations have produced a vexed set of proce-

dural, constitutional, and policy issues.1  Underlying much of the debate is 

the generalization (a reasonable one with which we agree) that citi zenship affords 

a set of procedural and constitutional protections in immi gration and criminal law 

enforcement contexts that are unavailable to nonciti zens.2  For example, subsequent 

to arrest, citizens but not noncitizens are typically eligible for release on bail, while 

noncitizens but not citizens may be vulnerable to deportation.3  These and other 

post-arrest differences highlight the fic tion of what Ingrid Eagly calls “doctrinal 

equality” or the erroneous notion that “noncitizen defendants occupy the same play-

ing field as other defen dants in the federal criminal system.”4

INTRODUCTION
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However, before the arrest, during the investigatory stages of the criminal or immi-

gration process in which law enforcement officials detain, question, and search 

suspects, the dichotomy between the citizen and noncitizen is, at least in some 

contexts, decidedly less clear.  In particular, the line between citizen and noncitizen 

is mediated by and bears the racial imprint of a particular historical feature of U.S. 

immigration law—the government’s explicit employment of race as a proxy for 

citizenship.5  In the context of contemporary immigration enforcement, and with 

respect to Latinos, this proxy function of race blurs the boundary between citizen 

and noncitizen and further conflates non-ci ti zenship and undocumented status.  To 

make the point concrete, the simple “fact” of apparent Latino ancestry renders a 

person presumptively an undocu mented noncitizen—or, to invoke the unfortunate 

quasi–term of art, an “illegal alien.”6  This does not mean that immigration offi-

cials and law enforcement personnel actually believe that most or all Latinos are 

undocumented.  The point is that because Latino identity is deemed relevant to the 

question of whether a person is undocumented, all Latinos live under a condition 

of pre sumed illegality.7  

Fourth Amendment jurisprudence plays a critical role in constructing this problem.  

The doctrine facilitates both the idea that Latinos are presumptively undocumented 

(the racial profile)8 and the practice of detaining Latinos because of that presump-

tion (racial profiling).9  Yet, for the most part, criminal procedure scholars have not 

engaged this racial dynamic.10  They have raised concerns about whether racial pro-

filing creates the crime of “Driving While Black,” about the legitimacy and efficacy 

of the practice, about whether it imposes a “racial tax”11 and about whether racial 

profiling is systemic or derives instead from the actions of a few wayward police 

officers—the proverbial “bad apples.”12  But, largely absent from these debates is the 

fact that law enforcement personnel routinely employ Latino racial identity as a basis 

for determining whether a person is undocumented or “illegal.”  

In a series of cases—United States v. Brignoni-Ponce,13 INS v. Delgado,14 and United 

States v. Martinez-Fuerte15—the Supreme Court has sanctioned this practice.  While 

none of these cases explicitly endorse racial profiling per se, each facilitates the 

practice of utilizing the “appearance of Mexican ancestry” as an investigatory tool.  

We refer to the cases as the “undocumented cases” because they are marginal-

ized in and mostly omitted from criminal procedure scholarship and casebook 

discussions about race and the Fourth Amendment.16  Instead, crimi nal procedure 

scholars more frequently engage three other cases to discuss racial profiling: Terry 

v. Ohio,17 Whren v. United States,18 and Florida v. Bostick.19  We refer to these cases, 

cumulatively, as the documented cases because they reside within the interior of the 

criminal procedure literature.
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In advancing this argument, we do not mean to suggest that no criminal procedure 

scholar has engaged Brignoni-Ponce, INS v. Delgado, or Martinez-Fuerte.  Our claim 

is that few criminal procedure scholars invoke these cases as a basis for their racial 

critiques of Fourth Amendment doctrine.  

In the full article upon which this essay is based, we offer a number of reasons why 

criminal procedure scholars should pay close attention to the undocumented cases.  

For one thing, these cases broaden our understanding of pretextual seizures by, for 

example, illustrating the extent to which the government can employ traffic stops as 

a pretext for enforcing immigration laws.  For another, they highlight the importa-

tion of a pernicious aspect of immigration exceptionalism into criminal procedure: 

namely, that the government can legitimately target on the basis of race when it is 

enforcing immigration laws.  Still a third reason scholars should engage the Delgado, 

Brignoni-Ponce, and Martinez-Fuerte trilogy is that the impact of these cases on 

Fourth Amendment doctrine transcends the borders of immi gration enforcement 

and shapes the development of Fourth Amendment jurisprudence more generally 

by both unduly expanding governmental power and facilitating racial profiling.  

We will not, in this redacted version of the article, elaborate upon these arguments. 

Our aim is to focus on why the undocumented cases are marginalized in the criminal 

procedure canon.  The reasons range from how scholars and policymakers frame 

racial profiling,  to how law and social practices racialize Latinos,  to how immigra-

tion law has doctrinally developed as exceptional, to how Fourth Amendment tax-

onomies cabin certain searches and seizures as regulatory and administrative and 

thus not subject to ordinary Fourth Amendment requirements.  We contend that 

none of the explanations either alone or collectively justify the under-examination 

of the undocumented cases in the criminal procedure literature.  

One explanation for the marginalization of the undocumented cases in 

the criminal procedure scholarship relates to the dominant way in which 

scholars and policy makers have framed racial profiling.  According to 

some scholars, profiling has its origins in the development of criminal profiles devel-

oped in the context of airline hijackings.20  In the 1970s, this practice subsequently 

evolved into the creation and use of drug-courier profiles, particularly at airports.21  

At the border, the reliance on race, and at times race alone, as a basis for stopping 

and investigating travelers was a com mon practice, and indeed law enforcement 

operated with relatively few constraints as searches were permitted without war-

rants or probable cause.22  However, the extension of investigatory authority to 

areas outside the border provoked a set of legal challenges to the authority of 

the U.S. Border Patrol and its practices with regard to immigration enforcement.23

I. EXPLAINING 
UNDOCUMENT-
ATION: CON-
CEPTUAL BAR-
RIERS THAT 
MAKE RACIAL 
PROFILING IN 
IMMIGRATION 
ENFORCEMENT 
CASES INVISIBLE

a.  Framing Racial 
Profiling: Latinos 
on the Borders
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Policymakers, activists, academics, and lawyers, among others, debated whether 

immigration officials could employ race (and the focus was on Mexican ancestry) as 

an immigration enforcement mechanism.  At the same time, they debated what evi-

dentiary standard—probable cause, reasonable suspicion (something else?)—would 

govern immigration enforcement activities in the interior.24

This was the context out of which Brignoni-Ponce arose in 1975.25  Yet, ironically, 

racial profiling was initially framed in criminal procedure scho larship as a problem 

affecting Blacks, not Latinos.  Indeed, the very term racial profil ing was initially 

employed to describe the reliance on racial stereotypes as indicia of criminality 

primarily vis-à-vis African Americans.  The first time “racial profil ing” appeared in a 

law review or law journal was in an article written by Greg Williams, titled “Selective 

Targeting in Law Enforcement,”26 that principally focused on Black drivers, although 

Latino driv ers were briefly mentioned.  

We tracked the trajectory of literature on racial profiling from 1996, when the term 

“racial profiling” first appeared, to 2010 by utilizing Westlaw databases.  In five-year 

intervals we compared how the term “racial profil ing” appeared in conjunction 

with “Black/African American,” with “Latino/Hispanic/Mexican,” and with “Arab/

Muslim/Middle Eastern/South Asian.”  The following table summarizes the results.27

Table 1.  Frequency of Term “Racial Profiling” by Racial Category

Racial 
Profiling

Racial 
Profiling + 

Black/ 
African 

American

Racial 
Profiling + 

Latino/ 
Hispanic/ 
Mexican

Racial Profiling + 
Arab/Muslim/ 

Middle Eastern/ 
South Asian

Date of First Appearance 1996 1996 1996 1999

Number 

of 

Articles 

With 

Terms in

1995–1999 65 40 15 1

2000–2004 1298 600 293 260

2005–2009 1301 466 253 245

2010 206 69 42 27

Total Frequency* 2870 1175 603 533

* This is the total number of references to race and racial profiling.  Included here are references to these 
terms in conjunction with the specific racial groups mentioned as well as general references to race and 
racial profiling in which no specific racial group was discussed.
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As the table reflects, after the initial period ending in 1999, there was a sharp 

increase in the number of references to racial profiling from 2000 to 2004—from 

65 to almost 1,300.  In this interval, Blacks were mentioned with the greatest 

frequency—600 times, while Latino/Hispanic/Mexican and Arab/Muslim/Middle 

Eastern/South Asian were mentioned 293 and 260 times respectively.  It is also 

worth noting that the frequency for Latino/Hispanic/Mexican and Arab/Muslim/

Middle Eastern/South Asian in this period is roughly the same, though the latter 

group did not appear until 1999.28  The subsequent period—from 2005 to 2009—

and 2010 show the same pattern: Blacks appear more often in conjunction with the 

term “racial profiling” than Latinos who appear about as often as Arab/Muslim/

Middle Eastern/South Asian.  Undoubtedly the events of September 11, 2001, and 

the intensified focus on Muslims and people of Arab, Middle Eastern, and/or South 

Asian descent based on the presumption that they pose potential threats to national 

security help explain the prevalence of these references after 2001.  Even as criminal 

procedure scholarship and analysis of racial profiling clearly increased significantly 

and incorporated references to other groups, Blacks still appeared to be the major 

focus whether measured by overall reference to all racial groups or to total times 

the term appeared.

This is not to say that the focus on how racial profiling impacted Black people and 

communities was incorrect or inappropriate.  To the contrary, Blacks in general 

and Black motorists in particular were clearly subjected to racially targeted policing 

practices, some of which were undoubtedly produced by reliance on race-based 

suspicion.29  Rather, our point is simply that Latinos were also routinely subjected 

to racial profiling as part of the effort to combat what was cast as an immigration 

crisis produced by Mexicans flooding over the border.30  Simultaneously, Arab/

Muslim and Middle Eastern communities were also subjected to racialized suspicion 

and racial profiling on grounds of national security.31  Yet legal scholarship on racial 

profiling focused more on the issue as a Black concern.  Apart from several notable 

exceptions,32 the crimi nal procedure literature did not convey the message that 

racial profiling operated in powerful and pernicious ways across communities and 

was equally salient for Latinos.

From the outset the paradigmatic case was framed as a traffic stop involving a 

Black motorist.  “Driving While Black” was invoked to articulate a complaint about 

the use of race as a basis for determining whether a particular driver should be 

stopped.33  While Latinos and other racial groups (particularly Muslims, Arabs, 

Middle Easterners, and South Asians after September 11, 2001) appeared in signifi-

cant respects over time, the literature tended to reflect and reinforce the notion that 

racial profiling was a Black experience.
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In one respect the problem of the undocumented cases reflects a particular dimen-

sion of how Latinos are racially constructed.  The erasure or omission of Latinos 

derives from how they are racialized: Latinos are formally and legally white but 

socially regarded as nonwhite and inferior.  This in-between racial status—“off-white” 

as Laura Gómez has called it—complicates and often obscures Latino experiences 

as distinctly racial.  This ambivalent racial position of Latinos—sometimes an ethnic 

group, at other times distinctly a nonwhite race—has historical origins and prior 

juridical manifestations.34  Indeed, the “off-white” framing has surfaced in 20th 

century equality struggles waged by Latinos and persists in contemporary under-

standings of Latino identity.  Even now, the liminal racial position Latinos occupy 

can sometimes erase their racial experiences or make it difficult to understand those 

experiences in racial terms.  Put another way, Latino racial identity is itself furtive or 

undocumented.

Against the notion of Latinos as an ethnic group, the historical record reveals a com-

plex and conflicted pattern of racialization.  As Gómez has explained, the origins of 

Latino racialization lie not in immigration and border policing, as these were largely 

not major concerns until the 1930s and 1940s.35  Rather the construction of Latino 

identity is tied specifically to a history of impe rial ism and conquest in which the 

United States sought to expand its terri tory and influence. To begin, the presence 

of Mexicans in the United States was largely a consequence of the movement of a 

border rather than the movement of people.  The delineation of the border was the 

result of the U.S. – Mexican war.  Launched in the 1840s, this war was justified by 

assertions of Manifest Destiny and racialized conceptions of national hierarchy that 

presumed both Anglo-Saxon superiority and nonwhite inferiority.36  Even the debate 

over the wisdom of the war and the expansion of the United States into Mexico was 

deeply influenced by race.  The acquisition of the massive Mexican Cession posed 

both an unprecedented opportunity and a dilemma: What would be the status of 

the Mexicans living on the acquired land?  At a time when citizenship was legally 

restricted to whites,37 the incorporation of a group largely perceived as racially 

inferior posed a vexing issue.38  Ultimately, under the Treaty of Guadalupe Hidalgo, 

ending the war in 1848, over 100,000 Mexicans were incorporated into the polity as 

territorial citizens and thus were de facto “white.”39

Yet, while Mexican Americans were legally classified as white, they were socially 

perceived as nonwhite and in some regions were subjected to severe social segre-

gation.40  Mexican identity was thus distinctly racial, albeit ambiguously positioned 

below whites and above other nonwhites.  In contrast to rules of hypodescent 

under which any drop of Black blood rendered one Black, a reverse one-drop 

rule co-evolved in which any drop of Spanish blood made one white, at least in a 

formalistic sense.41  Both rules of racial assignment served as technologies of racial 
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subordination, particularly conferring on early Mexican Americans an incentive to 

assert their whiteness in order to diffe rentiate and racially distance themselves from 

Indians and Blacks.

To illustrate the ambivalent, off-white status of Mexicans, consider the naturalization 

petition of In re Rodriguez,42 decided by a federal judge in Texas in 1897.  While 

the petitioner Ricardo Rodriguez was apparently phenotypi cally Mexican, was not 

literate in English (though he testified in English), and averred that he was “pure-

blooded Mexican,”43 he claimed that he was white and thus eligible for U.S. citizen-

ship.44  The court conceded that Rodriguez was not white in appearance nor would 

an anthropologist classify him as white.45  Yet the judge ruled that Rodriguez was 

“white enough” because of laws that had effectively treated Mexicans as white.46  

These included, in particular, the 1848 Treaty of Guadalupe Hidalgo under which 

Mexicans living in the Cession were collectively naturalized as citizens of the newly 

acquired territories.  The conflict among whites over whether Mexicans were “white 

enough” was cer tainly not definitively resolved by this case.  Rather, the dispute 

reflected the contingent and contested nature of Mexican claims to whiteness.

The legacy of this early history is that the racial dimensions of Latino identity are 

largely obscured.  This difficulty has manifested itself even in the context of efforts 

to dismantle Jim Crow practices against Mexican Americans.  Reflecting the orienta-

tion of the first Mexican American civil rights organiza tion, the League of United 

Latin American Citizens (LULAC), early civil rights advocacy on behalf of Mexican 

Americans was often framed around the assertion that Mexican Americans were 

white.47  The landmark case of Westminster School District v. Mendez48 decided in 

1947 is illustrative.  The United States Ninth Circuit Court of Appeals ruled that the 

segregation of Mexican descendant school children in the absence of a state law 

authorizing the segregation of Mexicans amounted to a denial of equal protection.  

Nota bly, while California law did authorize the segregation of children “belonging 

to one or another of the great races of mankind”—read by the court as Caucasoid, 

Mongoloid, and Negro—and allowed for segregation of Indians, “Asiatics,” and 

Blacks, state law did not authorize segregation “within one of the great races.”49  To 

the extent then that Mexican Americans were racially iden ti fied as whites, they could 

not be segregated from other whites.

The off-white status of Mexican-Americans figured significantly in Hernandez v. 

Texas,50 the landmark civil rights case that was decided the same year as Brown v. 

Board of Education.51  The U.S. Supreme Court held that the syste matic exclusion 

of Mexican Americans from jury duty in a Texas county with significant Mexican 

American population violated the Fourteenth Amendment.  The record established 

that no Mexican American had served on a jury in 25 years and that even in the 
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courthouse where the case was tried, men’s bathrooms were segregated and 

marked, “Colored Men and ‘Hombres Aqui.’”52

Yet neither the parties nor the Court contended that the discrimination involved 

was race-based.  Indeed, the government early on attempted to defend against the 

charge of discrimination on the grounds that the Latino challengers were white and 

thus could not establish that they were the victims of racial discrimination at the 

hands of other whites.53  The Supreme Court rejected this argument, finding that 

there was sufficient evidence “to prove that persons of Mexican descent constitute 

a separate class …, distinct from ‘whites.’”54  Nevertheless, the court did not hold that 

this “separate class” constituted a distinct racial group, though their subordinate sta-

tus was key to the Court’s ruling.  The ambivalence surrounding Latino racial identity 

permeated both the way the case was argued and ultimately decided.

Similarly Perez v. Sharp,55 a state constitutional challenge to California’s antimisce-

genation statute, rested upon the off-white status of Mexicans.  The litigation was 

grounded in the fact that Andrea Perez, a Mexican American woman, was legally 

classified as white and thus was prohibited from marrying her African American 

partner.  Ruling in favor of Perez, the California Supreme Court rejected the ban 

on interracial marriage because the state’s objective—to preserve racial purity—was 

inherently impermissible.56  Perez was a major civil rights victory and thus formed 

an important template for Loving v. Virginia,57 where 20 years later, the Supreme 

Court struck down simi lar antimisce gena tion laws as unconstitutional under the 

Fourteenth Amendment.  Yet, in the context of the litigation, Latinos were repre-

sented in this civil rights dis pute as formally white.

All of this is to suggest that the erasure of Latinos as a race has a long juridical 

history facilitated by their formal classification as white.  Conceiving of Latinos as 

whites—as an ethnic rather than a racial group—has made their experience with 

racial profiling less legible as a racial practice.  Thus, it is perhaps unsurprising that 

this elision impacts how Latinos are (not) seen in the context of racial profiling 

debates and the criminal procedure issues racial profiling implicates.

One reason why the undocumented cases are marginalized in the criminal pro-

cedure debates about racial profiling is that one can view the cases as not in fact 

authorizing racial profiling, but rather legitimizing the reliance on race when relevant 

and efficient in enforcing immigration law.  Recall that Brignoni-Ponce specifically 

condemns the reliance on racial identity as the sole basis for establishing reason-

able suspicion of immigration violations, but permits consideration of race as one of 

several factors in making that assessment.58  This maps onto a longstanding debate 

about what racial profiling actually means.59  One view holds that racial profiling 
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refers to the use of race as the sole factor in making a decision to investigate, while 

the other view holds that it includes any reliance on race—even reliance on race as 

one of several factors.60  On the former view (profiling means relying on race alone) 

arguably the undocumented cases do not authorize the practice of racial profiling 

and therefore ought not to be critiqued on that basis.  Racial profiling is concep tually 

defined to exclude what the undocumented cases actually authorize.

Although we have a view as to how scholars and policymakers should conceptual-

ize racial profiling,61 our intervention transcends this dispute.  Whether immigration 

officials employ race as the sole factor or one of several in establishing reasonable 

suspicion, they are racially constructing all Latinos as presumptively “illegal”—which 

is to say, these race-conscious practices participate in constructing the racial catego-

ry itself.62  There are several ways to understand this.  First, the asso ciation between 

Mexican or Latino racial identity and “illegality” is in part based on conflating the 

fact that most undocumented people are from Mexico with the erroneous assump-

tion that most Latinos are undocumented.63  This conflation effectively constructs 

all Latinos as presumptively undocumented.  Second, so long as Latino identity is 

deemed a relevant factor in determining whether a person is undocumented, all 

Latinos live under a cloud of this sus picion.  The racial category per se is suspicious.  

Third, the very reason many people are comfortable drawing a racial association 

between perceived Latino ancestry and “illegal” status is that the racial construc-

tion of Latino identity arises from and is bound up with particular narratives about 

illegality and immigration that are rooted in the past and are now deeply embedded 

in public discourse and in law.  A brief history of immigration enforcement at the 

border helps to make this plain.

According to historian Kelly Lytle Hernández, Mexican racial identity is specifically 

rooted in the history of the U.S. Border Patrol, the principal agency charged with 

enforcing immigration law.64  The Border Patrol, created in the wake of the passage 

of the National Origins Act of 1924, was a new federal agency with a broad but ill-

defined mandate that left much of its agenda and priorities to be defined through 

debates between competing social and politi cal forces.65

The Border Patrol’s eventual focus on the southern border66 and the targeting of 

Mexican immigrant workers beyond the border proper was produced by contesta-

tions among nativists, Southwestern agribusinessmen seeking a reliable labor force, 

the Mexican government’s pursuit of emigration control, and, importantly, the 

interests of the Border Patrol agents themselves.  The latter, as landless members 

of the working class, were able to create and fulfill a critical role in the borderlands 

by policing the area’s principal workforce.67  However, the men of the Border Patrol 

were not simply engaged in serving the interests of business elites.  As members of 
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the white working class who had been most vehemently opposed to Mexican immi-

gration, they sought to assert authority, achieve power, and in effect buttress their 

claims to whiteness through their work.68

The enforcement of immigration law in the borderlands called upon law enforce-

ment to delineate between the “legal” and “illegal,” and in the context of the highly 

racialized dynamics of the Southwest, that line was specifi cally “mexicanized.”69

Indeed, the primary target of immigration enforcement could be described by 

Border Patrol agents with some specificity as “Mexican male, about 5’5” to 5’8”; dark 

brown hair; brown eyes; dark complexion; wearing huaraches . . . and so on.”70  The 

institutionalization of the Border Patrol as a federal agency and the process by which 

it defined its priorities ensured that illegal immigration had a specific racial face.  It 

was a crucible through which “persons guilty of the act of illegal immigration [were 

transformed] into persons living with the condition of being illegal.”71  This racial 

construction, along with the others we have described, ultimately played a critical 

role in shaping the law of racial profiling.72

In this respect, the problem with Brignoni-Ponce and the other undocu mented 

cases is not simply that they reflect a faulty empiricism; whether most Latinos are 

in fact undocumented (they are not) or whether most undocu mented people are 

Latino (they are) is really not the point.  The point is that Latino racial identity has 

been and is presently defined through the trope of illegality such that the racial 

profile of “illegal alien” is central to their cognizability as a racial group.  The undocu-

mented cases reflect and further reinforce this racial recognition, encoding Latino 

racial identity writ large as a mark of “illegality.”73

In addition to the conceptual barriers outlined above, there are three doctrinal 

obstacles to the full consideration of the implications of the undocumented 

cases for core debates about race, policing, and criminal proce dure: (1) the 

plenary power doctrine, (2) the perceived prudential value of Brignoni-Ponce, and 

(3) the regulatory or administrative context of the undocu mented cases.  These 

obstacles are discussed in the full version of this article.   Below we discuss only the 

first doctrinal barrier to undocumentation, the plenary power doctrine. 

Although the government has employed immigration law to racially exclude and 

subordinate nonwhite racial groups, courts have, for the most part, legitimated 

these practices because of the federal government’s plenary power over immigra-

tion—a power that has been said to be absolute.74  This doctrinal exemption has 

buttressed a form of immigration exceptionalism that justifies taking even explicitly 

racial practices, like the use of racial profiles, outside the reach of judicial interven-

tion.
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Historically, immigration law has been a site where policymakers, along with the 

courts, have expressly employed race as a mechanism in determining admission, 

exclusion, and belonging, and relied on a well-documented history of racist logics to 

do so.  The genesis of this tradition lies in racist opposition to Chinese immigration 

that was initially welcomed but later vehemently resisted.75 The Page Act of 1875 

marked the beginning of federal immi gration regu la tion and specifically excluded 

racially marked categories of persons—Chinese prostitutes and “coolie” labor.76 This 

was followed by the 1882 Chinese Exclusion Act, which explicitly excluded a racially 

defined class.77  Racial hier archy and the quest for racial homogeneity subsequently 

shaped the national origins quota system which permitted more immigrants from 

Western Europe than from Southern or Eastern Europe, Africa, Asia, or Central 

America.78

These racialized practices were naturalized in law and largely treated as justifiable 

assertions of governmental authority under the doctrine of plenary power.  In 

Chae Chan Ping v. United States,79 the Court ruled that Congress had the power 

to exclude immigrants of a particular race—here the Chinese—and that this was not 

subject to judicial review even though the statute con tra vened lawfully executed 

treaties between China and the United States and even though Chae held a valid 

certificate of residency.  According to the Court, the enactment of the Chinese 

Exclusion Act that took effect a week before Chae’s attempt to reenter was within the 

government’s power to exclude aliens as a necessary aspect of national sovereignty.

Race was central to the Court’s reasoning as the plenary power to protect sover-

eignty was deemed crucial to protect against a foreign race—a group that “remained 

strangers in the land,” who could not assimilate and thus were perceived to pose “a 

great danger that . . . our country would be overrun by them.”81  Shortly thereafter, 

this power to exclude was deemed to extend to authorize the deportation of aliens 

already residing in the United States.  In Fong Yue Ting v. United States,82 the Court 

upheld the Chinese Exclusion Act of 1892, ruling explicitly that the power to regulate 

immigration and to expel could be exercised on racial grounds.

The plenary power doctrine, then, emerged in a racial context and devel oped as 

an explicitly racialized body of law.  At the same time, as scholars like Gabriel Chin 

and Hiroshi Motomura have argued, the doctrine has rendered racialized immigra-

tion enforcement remarkably resistant to civil rights interven tion.83  Despite many 

critiques84 and even some erosion of plenary power,85 consti tutional principles of 

equal protection and due process are erratically applied to noncitizens even in 

the contemporary sphere because of the con tin ued vitality of the plenary power 

doctrine.86  While the explicit racial rhe toric of the Chinese Exclusion cases is no 

longer invoked, what persists is the underly ing logic of the cases that linked the 
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notion of unfettered power to define the terms of admission and exclusion to issues 

of national sovereignty. To the extent that immigration is deemed to be an arena 

in which the plenary power doctrine effectively forecloses claims of discri mina tory 

enforcement, the terrain in which Latino racial identity is often defined—immigration 

enforcement—stands outside of the traditional con straints on and critiques of the 

use of race in domestic law enforcement.  This is the sense in which immigration 

exceptionalism obscures the signific ance of the undocumented cases and the issue 

of racial profiling in immi gration enforcement.

Our point of departure for this article was the observation that not-

withstanding a rich literature on race, racial profiling, and the Fourth 

Amendment, criminal procedure scholars have largely ignored the 

undocumented cases.  The marginalization of the undocumented cases in the race 

and the Fourth Amendment literature obscures not only the explicit ways in which 

law enforcement officials employ race (Latino identity) as a basis for suspicion 

(undocumentation), but also the role the Supreme Court has played in legiti mizing 

that practice.  Exacerbating immigration exceptionalism, the idea that immigra-

tion enforcement is not subject to ordinary constitutional constraints, the Court 

has given immigration officials (and indirectly law enforcement) wide discretion in 

enforcing immigration law in the interior.  The general failure to engage the undocu-

mented cases glosses over these dynamics and faci litates the claim that existing 

immigration enforcement practices do not rely on race, compounding the difficul-

ties Latinos already experience framing their social vulnerabilities in racial terms.  

Finally, because criminal procedure scholars have relegated the undocumented 

cases to the borders of scholarship on race, racial profiling, and the Fourth Amend-

ment, they have not explicated the ways in which the undocumented cases unduly 

expand police authority not only in the immigration enforcement context, but also 

in the investigatory domain more broadly.

CONCLUSION
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60. See Harcourt, supra note 20, at 317 n.6, 317–18.  Some jurisdictions define the term 
narrowly to include investigatory practices based solely on race, while others prohibit 
any consideration of race.  Compare Md. Code ann., transp. § 25-113 (Michie Supp. 
2001), and r.i. Gen. laws § 31-21.1-2 (2000), with Consent Decree, Wilkins v. Md. State 
Police, No. CCB-93-468 § 2.1 (D. Md. 1993) (consent decree prohibiting racial profil-
ing in case brought by the NAACP and the ACLU against the Maryland State Police), 
and Constitutional Issues, tusCon poliCe dep’t (revised July 29, 2010), http://tpdinternet.
tucsonaz.gov/general_orders/2200CONSTITUTIONAL%20 ISSUES.pdf.  For consid-
eration of this debate over meaning, see Katheryn K. Russell, Racial Profiling: A Status 
Report of the Legal, Legislative, and Empirical Literature, 3 rutGers raCe & l. rev. 61, 65–68 
(2001).

61. We adopt the definition that encompasses all uses of race, as the utilization of other 
factors does not erase the fact that a racial profile—that association between racial 
identity and the suspicion of some illegal behavior—is still present.

62. See De Genova & Ramos-Zayas, supra note 7.  
63. See Ruben J. Garcia, Critical Race Theory and Proposition 187: The Racial Politics of Immigra-

tion Law, 17 ChiCano-latino l. rev. 118, 119 (1995); Kevin R. Johnson, How Racial Profil-
ing in America Became the Law of the Land: United States v. Brignoni-Ponce and Whren v. 
United States and the Need for Truly Rebellious Lawyering, 98 Geo. l.J. 1005, 1038 & n.196 
(2010).  In actuality, most Latinos are citizens or legal resident aliens.  See The American 
Community—Hispanic: 2004, u.s. Census Bureau, at 11 (2007), available at http://www.
census.gov/prod/2007pubs/ acs-03.pdf. 

64. kelly lytle hernández, MiGra! a history of the u.s. Border patrol 9 (2010); see also 
Border Patrol History, CBp.Gov, http://www.cbp.gov/xp/cgov/border_security/bor-
der_patrol/border_ patrol_ ohs/history.xml (last visited July 12, 2011).

65. lytle hernández, supra note 64, at 32–36.
66. See Kristin Connor, Updating Brignoni-Ponce: A Critical Analysis of Race-Based Immigra-

tion Enforcement, 11 n.y.u. J. leGis. & puB. pol’y 567, 586 (2008).  45 percent of undocu-
mented immigrants are already in the United States when they go into undocumented 
status, mostly by overstaying their visas.  The majority of this population is non-Latino.  
Id. at 587.

67. lytle hernández, supra note 64, at 44.
68. Id. at 41–42.
69. As Lytle Hernández puts it: 

The Border Patrol’s narrow focus upon policing unsanctioned Mexican immigra-
tion . . . drew a very particular color line around the political condition of illegality.  
Border Patrol practice, in other words, imported the borderlands’ deeply rooted 
racial divides arising from conquest and capitalist economic development into the 
making of U.S. immigration law enforcement and, in turn, transformed the legal/
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illegal divide into a problem of race. 
Id. at 222.

70. Id. at 10.
71. Id. at 9.
72. The Border Patrol offered statistics in Brignoni-Ponce asserting that 85 percent of the 

persons arrested for illegal entry were people of Mexican origin.  United States v. 
Brignoni-Ponce, 422 U.S. 873, 879 (1975).  

73. Johnson, supra note 6, at 48–49. 
74. See Chin, supra note 5, at 5.
75. See id.; see also ian haney lópez, white By law: the leGal ConstruCtion of raCe (10th 

ed. 2006);  Devon W. Carbado, Yellow by Law, 97 Calif. l. rev. 633 (2009).  
76. See Kerry Abrams, Polygamy, Prostitution, and the Federalization of Immigration Law, 105 

ColuM. l. rev. 641 (2004); John Hayakawa Torok, Reconstruction and Racial Nativism: 
Chinese Immigrants and the Debates on the Thirteenth, Fourteenth, and Fifteenth Amendments 
and Civil Rights Laws, 3 asian l.J. 55, 96–97 (1996).

77. Torok, supra note 76, at 96.
78. See Gabriel Chin, The Civil Rights Revolution Comes to Immigration Law: A New Look at 

the Immigration and Nationality Act of 1965, 75 n.C. l. rev. 273, 279 (1996).  For a more 
detailed description of the national origins system, see MotoMura, supra note 37, at 
126–30.

79. 130 U.S. 581 (1889).
80. Id. at 609.
81. Id. at 595.
82. 149 U.S. 698 (1893).
83. See Chin, supra note 5, at 18.
84. See Johnson, supra note 6, at 46. 
85. See Zadvydas v. Davis, 533 U.S. 678, 678, 695 (2001); MotoMura, supra note 37, at 

102–08. 
86. See Chin, supra note 5, at 3–4, 9; Janel Thamkul, The Plenary Power–Shaped Hole in the 

Core Constitutional Law Curriculum: Exclusion, Unequal Protection, and American National 
Identity, 96 Calif. l. rev. 553, 558, 575–78 (2008).
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UNDERSTANDING LAW AND RACE AS 
MUTUALLY CONSTITUTIVE*

Laura E. Gómez

This article examines the relationship between law and race, highlighting the 

fact that law and race shape each other in powerful ways that until recently 

have been little explored by scholars.  Social scientists who study law have 

tended to focus on race as an independent variable that helps predict a legal out-

come and have often narrowly defined race as phenotype and measured it in binary 

(Black or White) terms.1  Critical race theorists (mostly legal scholars), in contrast, 

have made race their central focus and have treated law as an independent variable 

that explains race, in its various manifestations, though they have not tended to 

systematically use social science methods.2

Critical race theory emerged in the mid-1980s, along with a critical mass of African 

American law professors in the U.S.3  Scholars in the field write in the areas of civil 

rights and race law (with particular prominence in the fields of constitutional law, 

anti-discrimination law, and employment law), as well as in an increasingly diverse 

array of other doctrinal areas such as criminal law and procedure, torts, family 

law, tax law, and environmental law.4  Critical race scholars write about race and 

the law from a perspective that is critical of the anti-discrimination model that has 

been dominant in legal scholarship and American jurisprudence since the 1970s.  

The anti-discrimination model conceives of racism and racial discrimination as indi-

vidualized, aberrational, and capable of remedy within the current legal framework, 

whereas critical race scholars view racism as institutionalized and endemic, and thus 

as frequently immune to anti-discrimination law and policy.  

The past two decades have seen the rise of a literature that looks deeply at the role 

played by law in constructing racial identities and categories, as well as compared 

how law has shaped the experiences of different racial groups in the U.S.5   A related 

recent literature has explored law’s role in shaping ostensibly non-racial categories 

that are heavily endowed with considerable racial meaning, such as citizens, crimi-

nals, drug addicts, terrorists, etc.6

More recently, scholars have recognized that the constitutive process goes in both 

directions: “law not only constructs race, but race constructs law: racial conflicts dis-

I. INTRODUCTION
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tort the drafting and implementation of laws; skew the development, character and 

mission of legal bureaucracies; alter how various communities, including Whites, 

understand and interact with legal institutions; and twist the self-conception of legal 

actors, from lawmakers to lawyers, cops to judges.”7  This article identifies an emerg-

ing genre of socio-legal scholarship that explores how law and race construct each 

other in an ongoing, dialectic process that ultimately reproduces and transforms 

racial inequality.  

I draw on several recently published monographs that should be seen as constitut-

ing this emerging literature.  Each book focuses on the interaction of law and race in 

a particular time and place (most in the U.S., including regions colonized by the U.S. 

such as Hawaii and the Southwest, but also in Canada and Jamaica).  Comparing 

in-depth case studies of how law and race intersect in particular geographic loca-

tions at particular times allows us to begin to tease out some general patterns that 

describe how law and race mutually constitute each other.  Though these are histori-

cal studies, they are written by scholars trained in the disciplines of anthropology, 

law, political science, sociology, and history (and combinations of those fields), as 

well as in interdisciplinary doctoral programs. 

Many books about race take up the law to some extent, but I have included only 

studies that both feature law in a central way and treat law as a dynamic social and 

cultural force.  Law  is broadly defined to include legislation, appellate opinions, tri-

als, litigation/prosecution data, and the activities of legal actors (both formal, such 

as judges and lawyers, and informal, such as mid- and low-level bureaucrats who ini-

tiate, implement or support legal processes).  I have not included books concerned 

primarily with legal doctrine or its evolution.8  A second selection criterion was how 

the books approach race: these books embrace the intellectual study of race as a 

socially constructed phenomenon, and they appreciate law as a central force shap-

ing race.  Race is understood broadly to refer to a range of social phenomena that 

can be operationalized as racial categories and boundaries, racial identity (includ-

ing how race intersects with gender, class, and sexual and other identities), racial 

conflict, racial ideology, racism, and so forth.9

While I focus here on historical case studies, I am not arguing that law and race are 

mutually constitutive only in the past.  Law and race continue to interact in power-

ful ways today,10 but there is something compelling about historical examples of 

their interaction.  In part this is because examples from history allow us to unmask 

race as a part of the natural world we take for granted; they invite us to step out of 

our own social world where, in general, it is harder for the beneficiaries of White 

privilege to see race and racism being enacted.  Historical cases are also appealing 

because there is little contention over the general fact that law played a central role 
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in producing and reproducing racial subordination in the past, while there is much 

more debate over law’s current role in reproducing racism.11

There also are unique methodological advantages to historical research: interpreta-

tion of archival materials may allow social scientists a great deal more latitude in 

how they capture race, by measuring it variously as racial categories and bound-

aries, racial identity, racial conflict, racial ideology, and racism, rather than as a 

dichotomous variable based on self-identification, for example.  Moreover, historical 

methods have been embraced by legal scholars in the critical race theory move-

ment, even when those scholars have not had formal training in history.  But an 

emphasis on historical cases also introduces particular hazards, the most significant 

of which is the danger of presentism—of blithely applying contemporary ideas about 

race to historical contexts where they simply were not relevant. I have tried to guard 

against the latter and to point out where I think authors have made that error.

W hat race means is deeply contested in popular culture, law, politics, 

and science. Sociologist Ann Morning’s research on contemporary 

popular conceptions of race finds three dominant understandings of 

race: (1) race as biology (despite the fact that scientists agree that race is not bio-

logically meaningful, people continue to believe, according to Morning’s research, 

that biology produces “real” racial differences); (2) race as culture (people associate 

racial difference with cultural differences like musical preferences, food preferences, 

celebration of cultural traditions; here race is used similarly to ethnicity); and (3) 

socially constructed race (the idea that race is not real but rather produced by peo-

ple; this can support a conservative orientation like color blindness or a progressive 

orientation like affirmative action).12  Sociologist Eduardo Bonilla-Silva identified a 

fourth popular notion of race: color blind race. Under this view, the social construc-

tionist view of race combines with the notion that people should pretend they do 

not “see” race and/or, if they do see race, ignore it.13 

These four popular conceptions of race also infuse scientific, political, and legal 

notions of race.14  For example, the Supreme Court in its case law on the 14th 

Amendment and anti-discrimination legislation like Title VII shifts back and forth 

between a variety of the notions of race.15  Moreover, these very different ideas 

about race are not mutually exclusive for most people, but instead coexist, only to 

be situationally invoked by people to make sense of everyday interactions in which 

race is salient.16 

The concept of race “invokes biologically based human characteristics (so-called 

‘phenotypes’), [but] selection of these particular human features for racial significa-

II. THEORIZING 
RACE
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tion is always and necessarily a social and historical process.”17  This view of race 

as socially constructed emphasizes power relations (subordination) and inequality 

(stratification), drawing heavily on the historical roots of racial exclusion, rather 

than, for example, racial identity.  From this view, the historical facts of racial exclu-

sion are paramount—exclusion from personhood under slavery; exclusion from citi-

zenship in cases such as Dred Scot, in laws that restricted naturalization to Whites 

(and after the Civil War, to Whites and Blacks), and in the contemporary demoniza-

tion of Mexican immigrants as undeserving of citizenship; exclusion from particular 

spaces via Jim Crow legislation; and exclusion from political rights such as voting, 

serving on juries, running for elected office, testifying in court, and so forth.   “In 

that history, racial classification turned not on what one felt [or how one identified 

racially], but, instead, on what others allowed one to do.”18

While both race and ethnicity are about socially constructed group difference in 

society, race is always about hierarchical social difference, whereas ethnicity may be 

non-hierarchical, depending on the social context. While it has become common 

for social scientists to prefer to talk about race as ethnicity since the late 1940s,19

I eschew the term ethnicity because its use tends to defuse the emphasis on race 

as fundamentally about power and stratification.20  In particular, a focus on ethnic-

ity tends to emphasize individualized self-identification as an unfettered choice, 

rather than the structural constraints on racial boundaries that exist as the result of 

historically-rooted racial oppression.  Despite the fact that ethnicity and race overlap 

considerably and the ways in which ethnicity remains important in diverse societies 

across the world, I agree with sociologists Stephen Cornell and Douglas Hartmann 

that race remains “the most powerful and persistent group boundary in American 

history.”21 

The studies highlighted here adopt the social constructionist view of race that has 

become pervasive in the social sciences over the past few decades.22  As an intel-

lectual approach to race, the constructionist view has three main components.  

First, it rejects a biological basis for race (i.e., “there is greater variation within racial 

groups than between them”).23  Second, it views race as a social construct: “a social 

invention that changes as political, economic, and historical contexts change.”24

Third, although race is socially constructed (indeed, because of its power as a social 

construct), race has real consequences.25  In its recent statement on the topic, the 

American Sociological Association concluded that race is embedded in virtually all 

American social institutions and practices.26

One of the most compelling theories taking the constructionist position is the 

theory of racial formation put forth in 1986 by sociologists Michael Omi and Howard 

Winant.27  According to this theory, race has both ideological and structural dimen-

216659_Text_r3.indd   50 7/19/12   4:10 PM



UCLA | SCHOOL OF LAW  Scholarly Perspectives   [ 51 ]

sions: “A vast web of racial projects mediates between the discursive or represen-

tational means in which race is identified and signified on the one hand, and the 

institutional and organizational forms in which it is routinized and standardized on 

the other.”28  The state (state institutions, state actors, government agencies and 

policies) plays a major role in structuring race and racism and, as a result, law is a 

key player in racial formation theory, despite the fact that Omi and Winant did not 

develop that line of analysis.

The studies in this emerging field build, self-consciously or not, on racial formation 

theory by situating racial projects within legal systems and processes.  In this way, 

they contribute to our knowledge about how law and race both relate to broader 

political dynamics and state projects.  I proceed by describing how these studies 

illustrate the process by which law and race co-construct each other in a continuous, 

back and forth process.  Cumulatively, they present new insights about law, race, 

and how they co-construct each other to ultimately reproduce and transform racial 

inequality in society.

Sociologist Renisa Mawani’s recent book Colonial Proximities: Crossracial 

Encounters and Juridicial Truths in British Columbia, 1871-192129 provides 

a gripping portrait of how the racial order and the legal order shaped each 

other in 19th century British Columbia.  She describes this “colonial contact zone” 

as “a space of racial inter-mixture—a place where Europeans, aboriginal peoples, 

and racial migrants came into frequent contact, a conceptual and material geog-

raphy where racial categories and racisms were both produced and productive of 

locally configured and globally inflected modalities of colonial power” and where 

government officials, missionaries, and private employers (who exercised a quasi-

legal authority) generated practices of colonial governance that were fundamentally 

racialized.30  Two examples illustrate how racial dynamics shaped law and how law 

in turn shaped the racial order.

Some of the earliest sites for inter-racial encounters were the salmon canneries, 

central to the region’s capitalist development and hence its emergence as a viable 

colonial outpost.  The canneries relied on a racially diverse workforce that included 

mostly male White settlers, male Chinese immigrants, and local aboriginal people 

(both men and women).  Inter-racial mixture at work threatened White domination 

by producing mixed race progeny and by introducing the potential for inter-racial 

solidarity among workers.31 One of the mechanisms employed by the cannery 

owners to decrease these possibilities—in a setting in which they regulated many 

aspects of workers’ lives à la company towns—was to assign housing by race.32

Among Whites, housing was segregated by class as well, with White elites living in 

III. LAW AND THE 
RACIAL ORDER
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larger, single-family homes (located furthest from the worst odors of the cannery) 

and White workers assigned to private bungalows and cottages.  Chinese work-

ers, in contrast, were forced to reside collectively in “overcrowded and unsanitary” 

bunkhouses; and aboriginal workers were pushed either to the outskirts of the can-

neries where they worked or remained living in their nearby villages, often located 

on the periphery of canneries.  In this way, law-like residential segregation inscribed 

pre-existing racial differences in order to sharpen those differences (and dampen 

cross-racial contact) in a newly racially diverse geographic setting.  

Another example comes from the legal regulation of prostitution.  Putatively, pros-

titution anxiety focused on aboriginal, mixed race, and Chinese girls and women 

who were perceived as being exploited by aboriginal and Chinese men who 

sold “their women” into the sex trade (or  allowed women to sell themselves into 

it).  Contrasting and dynamic state responses to aboriginal and Chinese women 

illustrate how law and the racial order produced each other.  In the early contact 

period characterized by European fur traders, there was no effort to regulate White 

men’s sexual and social relations with aboriginal women.33  Later, when the num-

bers of White female settlers increased significantly, colonial authorities promoted 

inter-racial prostitution rather than concubinage in order to encourage White 

endogamy.34  By the end of the century, after an express legal campaign, aboriginal 

women were contained on reserves and were no longer perceived as a marital or 

sexual threat to settler society.35  But by that time, the newer population of Chinese 

immigrants was perceived as “contaminating” settler society.36  Based on her review 

of the correspondence, legislation, and other official documents written to and by 

colonial officials, Mawani concludes that the late 19th and early 20th century anti-

prostitution rhetoric became the justification for the physical exclusion of Chinese 

immigrants at the border (especially female immigrants), as well as a way to justify 

the continued political exclusion of those Chinese who already had entered British 

Columbia.37  Thus, legal responses to prostitution themselves hardened racist ideas, 

while simultaneously reflecting taken-for-granted racial truths.  

My book Manifest Destinies: The Making of the Mexican American Race38 explores 

a different colonial contact zone, 19th century New Mexico, but similarly looks at 

how law and race interacted and ultimately reproduced and transformed racial 

inequality.  In a setting in which American colonizers had neither a realistic chance of 

militarily dominating large numbers of native Mexicans and diverse Indian peoples 

or the hope of quickly attracting large numbers of White settlers, they embraced 

a divide and conquer strategy in which whiteness became a key wedge between 

Mexicans and Pueblo Indians.  

Building on the pre-existing Spanish-Mexican racial order, the Americans exploited 

Mexicans’ claims of racial mixture (as a people descended both from Spaniards and 
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Indians) to justify endowing Mexican men with a host of rights (voting rights, the 

right to hold office, jury service, etc.) and to withhold these same rights from Pueblo 

Indian men, even though the latter had citizenship rights under Mexican rule and 

arguably under the treaty ending the 1846-’48 war between the U.S. and Mexico.39

The result was a local racial order in which Mexican Americans functioned as a 

wedge group between White Americans, located above them on the racial hier-

archy, and Pueblo Indians, located below them.  At the national level, Mexican 

Americans again played a wedge role due to their off-white status, buffering Whites 

above them (and especially marginal Whites like Irish and Italian immigrants) from 

Blacks at the bottom of the racial order.40

In his book Racism on Trial: The Chicano Fight for Justice,41 legal scholar Ian Haney 

López explores the 20th century ramifications of Mexican Americans’ 19th century 

status as an off-white racial group.  Although others believe he overstates the case,42

Haney López argues that Mexican Americans were poised at the time of the Chicano 

civil rights movement to choose between a White and a non-white racial identity.  

The larger society’s view of Mexican Americans as non-white others played a crucial 

role, especially as it was manifested in responses by police and prosecutors in two 

criminal trials of groups of young Mexican American men for politically motivated 

offenses in the early 1970s.  

Haney López postulates a theory about how racial ideology is reproduced as a key 

aspect of producing the racial order:  “[H]ow do ideas about race operate—how do 

they arise, spread, and gain acceptance? What is the relationship between race as a 

set of ideas and racism as a set of practices?”43  Building on Omi and Winant’s work, 

he postulates that “common sense racism”—“a complex set of background ideas that 

people draw on but rarely question in their daily affairs … stock ideas and practices 

that we have absorbed and heavily relied upon but to which we give little thought”—

provides the answer.44  For example, the taken-for-granted notion that Mexican 

Americans were generally inferior to Whites (common sense in mid-20th century 

California) led Los Angeles County judges to exclude them from grand jury service, 

even as they proclaimed that they did not personally know any qualified Mexican 

Americans and that they did not intend to discriminate against Mexican Americans.45

The racial order virtually ensured the legal system’s exclusion of Mexican American 

citizens on grand and petit juries, and that legal outcome, in turn, affirmed their 

racially inferior position in society.

Anthropologist Pem Davidson Buck similarly explores the ways in which race 

becomes naturalized after decades of the common-sense reproduction of racist 

ideas, in this case ideas about race deeply intertwined with class-based stereotypes.  
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In Worked to the Bone: Race, Class, and Privilege in Kentucky,46  Buck notes that 

Kentucky’s early homesteads went only to White veterans, but with a built-in bias 

based on social class: enlisted men received 100 – 300 acre lots, whereas officers 

sometimes received thousands of acres.47 During this era, homesteading was risky 

because the region’s original inhabitants, Cherokee and Shawnee Indians, ada-

mantly resisted White encroachment on their lands [they continued to do so until 

they were forcibly removed to Indian Territory (later Oklahoma) in the 1830s].  

According to Buck, poor White settlers in Kentucky constructed themselves racially 

against these Indian populations: “In essence they became a military buffer between 

Native Americans and advancing White settlement. For people without access to 

capital or land in the heavily settled East, the chance for upward mobility—if they 

survived—made the risk worthwhile.  They now had reason to treasure White privi-

lege.”48

But the precariousness of frontier life, coupled with rampant land speculation, 

meant that property quickly became concentrated among wealthy Whites: by 1780, 

75 percent of White Kentuckians were poor and landless,49 and within another two 

decades, 21 White landowners owned one-quarter of the state’s land.50  Some del-

egates to the constitutional convention of 1792 argued that the franchise should be 

restricted to property owners, but given the land distribution, that probably would 

have led to a revolt among the White masses.  Instead, in a move that would have 

repercussions for the next two centuries, all White men were enfranchised as a way 

to solidify White privilege and the Black/White racial divide.51 

Political scientist Julie Novkov explores similar themes in a very different style in her 

2008 book Racial Union: Law, Intimacy, and the White State in Alabama, 1865-

1954.52  She rejects ahistorical invocations of “white supremacy,” instead seeking 

to link racial ideology to state-building in order “to describe the linkage between 

racial ideology in politics and culture and its concrete manifestations in state institu-

tions in the post-bellum U.S. South.”53  She examines anti-miscegenation law and 

its enforcement as a key site “for the creation, articulation, rationalization, and 

ultimately reflection of the supremacist state, through its attention to the meaning 

of racial boundaries.”54  Novkov persuasively illustrates how racial ideology (White 

supremacy) produced racist laws (inter-marriage bans), and how that subsequently 

led to hardened racial boundaries that ultimately justified the racial order in which 

Blacks were subordinate to Whites.

Delegates to the 1901 state constitutional convention vigorously debated but ulti-

mately rejected two amendments to the anti-miscegenation law: one that would 

have defined Blacks via the hypodescent rule and a second that would have added 

Chinese and Native Americans to those proscribed from marrying Whites.  Instead, 

they effectuated the subordination of Blacks by voting to disenfranchise African 
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American men; within two years, the number of Black men registered to vote plum-

meted from 181,000 to 5,000.55  The first quarter of the century witnessed a series of 

anti-miscegenation cases (trial and appellate) in which defendants raised a variety 

of definitional challenges to their status as “White” or “Black” and, faced with incon-

sistent responses from the courts, the Alabama legislature in 1927 adopted the one-

drop rule—any Black ancestry sufficed to make a person Black.56  Law both reflected 

the racial order and helped to produce it in a more intransigent form.

While legal narratives of the American South often focus exclusively on Black/White 

race relations, both Buck and Novkov are attentive to the presence of American 

Indians in the South and to the attendant complications of a multi-group racial 

order.  Historian Moon-Ho Jung more directly takes up questions of a tri-racial 

dynamic in the U.S. South by interrogating the ideological and material roles 

of “coolies”—exploited Chinese contract laborers—in post-bellum Louisiana.  In 

Coolies and Cane: Race, Labor and Sugar in the Age of Emancipation,57 Jung links 

19th century immigration law and policy with the national dialogue about slavery 

and emancipation, while also putting the South in the broader context of both 

Caribbean sugar production (Louisiana’s main competitor at the time) and Chinese 

migration across the Western hemisphere.

Sugar plantation owners needed a large, flexible workforce [many more workers 

were needed during the grinding and planting seasons than at other times58], so 

Louisiana planters turned to Chinese laborers as a way to provide flexibility after 

emancipation so that they would not be dependent on recently freed slaves.  Jung 

investigates one sugar plantation’s labor policies immediately following emanci-

pation, finding that their hiring rolls included free Blacks (who worked at wages 

ranging from $8 – $19.50/month), White (European) immigrants (who contracted 

for $20/month pay and their transportation costs from Chicago, if they stayed four 

months or more), and Chinese contract laborers (who worked for $16/month).59

Ironically, Louisiana planters’ labor shortage became even more acute after 1877, 

when Republican rule was defeated in Louisiana and a Black exodus to Kansas led 

planters to depend even more on immigrant laborers, both White and Chinese.60

In the end, coolies served as a surplus army of labor for sugar planters in Louisiana, 

even as they played a role in “whitening” otherwise marginal European immigrants 

who moved to the region in the post-bellum period.61

Anthropologist Virginia Domínguez presents a fascinating study of the complex 

ways in which individual identity choices are heavily constrained by both social 

meaning and institutional forces (including the legal system) in White by Definition: 

Social Classification in Creole Louisiana.62  A system of racial hierarchy that accreted 

over centuries (and three different colonial governments) eventually was codified 
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via Louisiana’s anti-miscegenation laws, themselves designed to limit the inter-gen-

erational transfer of wealth from White men to women of color (and their mixed-

race children).63  Statutory law and case law interacted in sometimes unpredictable 

(or perhaps highly predictable) ways.  In 1910 the state supreme court ruled that 

a White man had not violated the law by living with a woman who was one-eighth 

Black because an “octoroon was not negro,” but rather a person of color within 

the Louisiana tradition.  Within 30 days of the ruling, the legislature banned unions 

between Whites and anyone who had any amount of African ancestry, thereby help-

ing to solidify a new understanding of race as binary rather than tertiary.64

As the one-drop rule became entrenched in Louisiana, legal bureaucrats saw it as 

their obligation to enforce it.  Domínguez tells of Louisiana’s vital statistics regis-

trar, Naomi Drake, who in the 1950s and 1960s instituted what she termed “race-

flagging” of birth and death certificates.  Drake investigated as racially “suspicious” 

4,700 birth certificates and 1,100 death certificates between 1960 and 1965 alone.65

Her enforcement did not stop with the passage of the federal Civil Rights Act or with 

the social changes in race relations of the 1970s, but only in 1983, when the state 

legislature mandated self-identification as Louisiana’s definitive method of assign-

ment to racial categories.66  As historian Peggy Pascoe notes, bureaucrats like Drake 

played as significant a role as other legal actors (legislators, judges and prosecutors) 

in reproducing race and racism: “[officials like marriage license clerks] carried out 

their tasks as a matter of bureaucratic routine rather than criminal enforcement, in 

quiet county offices rather than dramatic courtrooms … a seemingly natural docu-

mentary ‘fact’ of race was produced in marriage license bureaus.”67

J. Kehaulani Kauanui, who has a doctorate from the History of Consciousness 

program at the University of California at Santa Cruz and who teaches in an anthro-

pology department, has recently published a study of the congressional passage 

of the 1921 Hawaiian Homes Commission Act.  Congress enacted the legislation 

roughly mid-way between the United States’ formal acquisition of Hawaii as a 

colony in 1898—although American missionaries and business interests had been 

active on the islands since the 1820s68—and admission of Hawaii as a state in 1959.  

In Hawaiian Blood: Colonialism and the Politics of Sovereignty and Indigeneity,69

Kauanui argues persuasively that Hawaii’s racial order shaped the law’s definition of 

who was Native Hawaiian for purposes of receiving land allotments under the law, 

which in turn came to define (and still often defines today) the category of Native 

Hawaiians under a 50 percent blood quantum rule.  Hawaii’s three-tiered racial 

order in the early 20th century consisted of Asians (who were typed as alien, non-

citizens), Native Hawaiians, and everyone else, principally Whites but also mixed-

race persons who did not fit squarely in the other categories.70
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IV. CONCLUSION

The Homes Commission law was ostensibly designed to provide redress to Native 

Hawaiians, who were suffering from drastic poverty and high mortality rates71 and 

who were viewed collectively as capable of eventually assimilating into the White 

settler society.72  In contrast, Asians (and especially the Japanese, who were numeri-

cally dominant at the time), were viewed as collectively unassimilable and also 

disenfranchised because Congress had refused to extend citizenship rights to Asian 

immigrants living in Hawaii in 1900 when it granted them to Native Hawaiians (U.S.-

born Japanese Americans did not vote in substantial numbers until the 1930s).73

The law’s focus on providing reparations to Native Hawaiians (via land allotments) 

sought to rehabilitate them as against Asians, but sought to do so narrowly, setting 

a 50 percent blood quantum definition for Native Hawaiian status.  Hawaii’s racial 

dynamics produced the law, but the law exerted a powerful influence on those very 

dynamics by instituting a rigid definition of ancestry to define Native status (and by 

rejecting indigenous ideas about kinship that Kauanui argues today trump blood 

quantum in some contexts).74  The result was the transfer of property wealth to 

a narrower segment of those who could potentially claim Native Hawaiian status, 

which left much of the land originally allotted in the public domain and thus avail-

able to be leased by sugar plantation owners and eventually owned Whites.75  

T his article has described an emerging field in socio-legal studies that inves-

tigates how law and race mutually constitute each other in an ongoing, 

dialectic process.  These studies build on racial formation theory by situat-

ing racial projects within legal systems and processes.  In this way, they contribute 

to our knowledge about how law and race both relate to broader political dynamics 

and state projects.   They illustrate how law and race co-construct each other in a 

continuous, back and forth process.  Cumulatively, they present new insights about 

law, race, and how they co-construct each other to ultimately reproduce and trans-

form racial inequality in society.
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UNDERSTANDING THE RAND COMMITMENT*

Douglas Lichtman

In a typical agreement between a buyer and a seller, price is one of the 

central terms specified in the deal. Yet, in a surprisingly large number of 

technology agreements, patent holders today are choosing to leave out that 

critical detail. Instead, in these modern agreements, patent holders adopt 

as their pricing term only a commitment to later price at a “reasonable 

and nondiscriminatory” rate. This RAND commitment has been used in 

patent deals covering everything from 3G cellular communication to DVD 

video playback. But why are firms adopting it? And how should courts 

interpret its language? In this essay, I take up these questions, considering 

the purpose behind this type of price ambiguity and ultimately arguing 

that, at its core, the RAND commitment is most likely a pro-competitive 

mechanism primarily designed to guide courts away from patent law’s 

conventional—and here largely inappropriate—damages regime.

Prior to adopting a technical standard, standard-setting organizations typically 

endeavor either to make sure that the standard does not infringe any patent 

rights or to clear the necessary permissions. The task is a difficult one. The 

protocol that governs how information is stored on DVD-R media, for example, 

is known to implicate at least 342 different patents. The encoding, decoding, and 

transmission protocols relevant to just one type of cellular telephony touch well 

over 1,000.

Those large numbers are problematic because it takes substantial time and money 

to evaluate a patent. To do the job right, consensus would have to be achieved as to 

whether the patent is valid, whether it covers a truly essential aspect of the standard 

at issue, and exactly how much the patent contributes as compared to next-best 

alternatives. Worse, all of that would need to be done in a context where patent 

holders have strong incentives to exaggerate, where information about unpublished 

patent applications is understandably hard to come by, and where there will often 

rage an independently contentious debate over nonpatent issues like the specifics 

of what should and should not be included in the standard.

I. INTRODUCTION

ABSTRACT
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Thus enters the RAND commitment.2 Instead of undertaking the difficult task 

of evaluating asserted patents, most standard-setting organizations simply keep 

a running list of patents that have been asserted to be relevant by one or 

another patent-holding participant. Those participants are then required to 

agree that ultimately, they will make available to the public, on “reasonable and 

nondiscriminatory terms,” any truly essential patent. The need for careful patent 

analysis is thereby diminished. If a given patent turns out to be irrelevant, no one 

will need a license for its use anyway. But if a given patent turns out to be essential, 

at least the relevant patent holder has promised to license at a reasonable and 

nondiscriminatory rate.

Hidden in that simple solution, of course, is enormous complexity. Is the RAND 

commitment a license, such that firms can go ahead and implement the technology 

subject only to a later obligation to negotiate the price? Is it a promise to license, 

which would mean that implementing firms in fact have no right to use the patented 

technology until they cut a specific deal? And what happens if, as seems enormously 

likely, an essential patent holder ultimately thinks one price is reasonable, whereas 

the implementing firms think a much lower number is appropriate? Is that dispute a 

contract dispute, litigated using traditional contract damages measures, or a patent 

dispute, meaning that the patent system’s damages regime controls?

In this excerpt, I set out to answer some of these fundamental questions. I begin in 

Part II by articulating four reasons why firms involved in the standard-setting process 

use RAND rather than explicitly negotiating price. My main point is that participating 

firms are attempting to delay price negotiation, but in a way that does not distort 

that negotiation when it ultimately does take place. In Part III, I build on that insight 

to advance one primary contention. I argue that triple damages and injunctive relief 

are both inconsistent with the purpose of RAND, and thus patent holders should 

not be allowed to invoke those traditional patent remedies in the context of a RAND 

dispute. In Part IV, I consider alternative interpretations of RAND that would leave 

traditional patent law remedies more fully intact. Part V then briefly concludes.

I want to start by thinking about RAND from a purely business perspective. That 

is, for the moment I want to put aside patent, contract, and antitrust law, and 

I want to focus instead on the business question of why firms might prefer the 

ambiguous RAND commitment over a more conventional, explicit pricing term. The 

answer is not immediately obvious. After all, in most business settings, buyers very 

much want to know the prices associated with competing options so that they can 

ultimately make tradeoffs between price and quality. Yet, in standard setting, that 

norm has been largely abandoned. Why?

II. WHY RAND?
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One reason is that intricate negotiations over patent validity and patent value would 

take an enormous amount of time. To work through a process where dozens of 

companies would debate the merits and worth of hundreds of patents would take 

years. Worse, were consensus not achieved, litigation would run yet more time off 

the clock, with substantial time lost first at the district court and then on appeal. 

One charm of the RAND commitment for participants and the public alike, then, is 

that RAND allows technological implementation to move forward while the parties 

in parallel work out legal and financial details.

A second and related reason that firms opt for the RAND commitment is that 

standard setting is a process run by engineers, not lawyers. A technology firm like 

Microsoft or Dolby can easily be involved in dozens of standard-setting processes 

at the same time. To send to each of those bodies not only the obviously necessary 

engineers but also an army of lawyers, business executives, and pricing specialists 

would be enormously expensive. The RAND commitment thus simplifies the 

conversation, allowing the engineers alone to run the show until the technical details 

are fully selected and documented.

A third reason that firms choose RAND is that many new technologies flop. Digital 

Audio Tape (DAT) technology for a time looked like it was going to be so important 

that Congress passed a set of laws specifically regulating its sale and use.3 Oops. 

Similarly, from 2002 through 2008, the HD -DVD standard was backed by industry 

heavyweights including Toshiba, Sanyo and NEC. Today, HD-DVD technology, too, 

is just a footnote in history. Thank goodness, then, that EMI, Sony BMG, Universal 

Music Group, Warner Music, Sony, Toshiba, Sanyo, NEC, Paramount, Hewlett 

Packard, Microsoft, Apple and their peers did not each invest a fortune vetting those 

patent situations. They would have negotiated detailed terms for a group of patents 

that turned out to have little actual commercial value.

A fourth reason that firms opt for RAND—and this is in essence a more general 

version of reason three—is that RAND allows implementing firms to wait for 

additional information before they commit to a specific royalty structure. When Al 

Gore invented the Internet,4 no one really understood the impact those protocols 

would have on commerce, culture, and communication. Much the same, when the 

now-familiar 2G wireless standard was first promulgated, even that technology’s 

strongest proponents could not have foreseen the degree to which cell phone 

usage would permeate both work and play. Financial arrangements will often be 

more efficient in the long run if their details can be negotiated after the negotiating 

parties more fully understand how the technology at issue is going to be used and 

by whom. The RAND commitment delays pricing negotiations and thereby allows 

at least some of that information to be included in the ultimate royalty negotiation.
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None of this is meant to imply that a RAND-like approach is inevitable, or even that 

RAND is clearly the right way to go. My points about delay, failure, and the desirable 

absence of lawyers are all general arguments that could apply with comparable force 

in other settings. Businesses are routinely forced to delay the launch of products 

and services while they lawyer up their relationships and negotiate elaborate deals. 

And yes, many of those complicated deals ultimately prove worthless because 

consumers reject the resultant offering. Just the same, in many settings, delay 

would allow beneficial information to come to light—for instance, information about 

consumer preferences and the pace of market adoption. But businesses all the 

time enter into contracts anyway, allocating risk without knowing exactly what will 

happen next and sometimes making their various obligations contingent on future 

events. So, while these are all real problems to be sure, RAND is neither the only nor 

a necessary way to overcome them.

Moreover, RAND has some real drawbacks. Consider, for instance, the fact that 

the RAND commitment separates the negotiation over the details of a technology 

from the negotiation over its cost. At my house, that would be an obvious and 

unacceptable blunder. I can only imagine what my wife would say were I to 

choose an expensive piece of home electronic equipment—say, a new flat-screen 

television—without having an estimate of what that hardware and its accessories 

would ultimately cost. Yet sophisticated companies like Nokia, Ericsson, Nortel, 

Sony, InterDigital, Texas Instruments, Alcatel, DirecTV, and NEC did exactly that 

when they hammered out the details of the recently launched Long Term Evolution 

(LTE) telecommunications standard. They made hundreds of nuanced choices 

about how LTE-compliant devices would decode, encode, and transmit data, but 

they did so without any real understanding of what the various options would cost 

in terms of patent fees. That sort of economic blindness is par for the course in the 

standard-setting process. But it is still jarring, and it still represents a real downside 

to the RAND approach.

As I will discuss more fully later in the essay, RAND has another significant drawback 

as well: It forces courts to take a more active role when it comes to pricing patents. 

Judges and juries are unlikely to be very good at valuing patented inventions. This 

would be true in even a simple case where a single patent was at play, but it is all 

the more true in the context of standard setting, where the value of any one patent 

has to be judged in light of hundreds or even thousands of other necessary patent 

rights. An explicit pricing regime would address this difficulty: Standard-setting 

participants would negotiate each patent’s appropriate price, and courts would be 

asked only to enforce the agreed-upon deals. The RAND commitment, by contrast, 

puts courts center stage. If the parties cannot agree as to what “reasonable” means, 

a judge or a jury will ultimately have to wade through the evidence and pick a 
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number. Moreover, even if the parties in the end agree on what “reasonable” means, 

their agreement will unavoidably have been influenced by what each party expected 

a court would do if agreement had not been reached. RAND, then, takes a task that 

courts perform poorly and makes that task a central driver in the ultimate economic 

interaction.

All that said, however, the RAND commitment is, as of this writing, widely used 

in settings where a large number of patents are plausibly implicated by a given 

technological standard. It might be a good idea. It might be a terrible one. But 

RAND is today pervasive, and as such it is inevitable that courts will at some point 

have to interpret its meaning. It is to that topic that I now turn.

It is something of an outrage that the language of the RAND commitment offers 

so little guidance as to its proper interpretation. What is “reasonable,” and how 

does use of that word compare to patent law’s use in the context of “reasonable” 

royalties? The standard RAND clause does not say. Does “nondiscriminatory” 

mean that prices must be the same across the board, or does it mean that some 

degree of price differentiation is fine, but differences keyed to certain distasteful 

characteristics—discrimination—are verboten? I suspect the latter, but again, the 

standard clause does not elaborate. Bad enough if this sort of ambiguity had shown 

up in some private contract governing an interaction of modest economic and 

cultural import. But the RAND commitment governs patent rights in a breathtaking 

array of familiar industries and technologies, and in the end it will serve to allocate 

multiple billions of dollars between and among major firms.

Courts might be tempted to punish this ambiguity by interpreting the commitment 

to be meaningless, nonbinding, or otherwise ineffective. Such an approach would 

pressure firms in the future to draft contract language with more precision, in 

essence implementing the Ayres/Gertner “penalty default” concept.5 That, however, 

would be a mistake. Yes, looking forward, standard-setting organizations ought to 

supplement the traditional RAND language with more specific information about 

exactly what the clause means. And one can easily imagine a future RAND clause 

that reads, say, “reasonable and nondiscriminatory, by which we mean that the 

patent holder has no right to an injunction” or “reasonable and nondiscriminatory, 

by which we mean to endorse patent law’s traditional Georgia Pacific factors.”6 But 

for the RAND commitments already in place, courts are stuck with only two choices: 

interpret the clause in light of its likely purpose, or strip it of meaning and in that 

way throw into turmoil the economics that undergird countless important consumer 

technologies. I myself favor the former approach, and so here I consider how RAND 

likely ought to be read from both an economic and a patent law perspective.

III. INTERPRETING 
RAND
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From an economic perspective, the purpose of the RAND commitment is to ensure 

that patent holders are not able to earn exaggerated royalties merely because price 

negotiations have been delayed. Without some sort of pricing commitment, this is 

exactly what would happen. The price for any technology included in the standard 

would go up simply because it was chosen. That is emphatically not the point of 

RAND. Standard-setting participants defer pricing negotiations because they want 

more information, or because they want to implement the relevant standard more 

quickly, or because they want to minimize upfront costs. But it seems implausible 

to think that standard-setting participants opt for RAND in order to randomly and 

artificially increase each patent holder’s ultimate leverage.

To see this point more fully, consider a situation in which two comparable 

technologies are vying for inclusion in a given standard: Dolby’s high-fidelity audio 

compression codec on the one hand and DTS’s rival audio compression technology 

on the other. Were prices being negotiated at the time of the selection, participants 

in the standard-setting process would compare the Dolby and DTS approaches. 

They would identify advantages and disadvantages, and they would ultimately offer 

the winner a price that reflected its marginal value as compared to the unsuccessful 

alternative. If the winning patent holder were to hold out for more, standard-setting 

participants would presumably threaten to switch to the second-best technology. 

Ultimately, a competitive bidding process would typically yield something close to 

the efficient price.7

Now consider what would happen if, instead of negotiating at the time of selection, 

standard-setting participants were to wait and negotiate a few years later. Two 

important considerations would by then have changed. First, a given licensee 

would by that point likely have made some technology-specific investments. The 

firm would have designed its products. It would have built manufacturing facilities. 

It would have made commitments to buy components from its suppliers. And it 

would have promised relevant functionality to downstream customers. A patent 

holder would be able to take advantage of all of those commitments, demanding a 

royalty that reflected not only the value of the patented technology as compared to 

next-best alternatives, but also the value that this licensee would place on avoiding 

disruptions to its already-made investments.

Second, even if a particular would-be licensee had not made patent-specific 

investments, its peers would have—and that triggers a similar dynamic. Consider 

standards with respect to driving. Before driving norms were established, the value 

of “driving on the left” was roughly equal to the value of “driving on the right.” 

Everyone surely agreed that all the drivers in any particular region ought to adopt 

the same default rule, but the choice between the two was likely a draw, and thus 

A. The Economic 
Perspective

216659_Text_r3.indd   72 7/19/12   4:10 PM



UCLA | SCHOOL OF LAW  Scholarly Perspectives   [ 73 ]

patents related to either one would have been of similar value. Once a great deal of 

traffic had opted for the right, however, the economics changed. A patent related 

to the idea of driving on the left was worth very little. A patent related to the idea 

of driving on the right was worth a fortune. The change had nothing to do with the 

relative merits of these two technologies. It was just an example of a more general 

phenomenon associated with standardization: Patents related to a chosen standard 

increase in value as more people adopt the standard. This is then another problem 

with delayed patent negotiations. Patent holders who negotiate after standardization 

are able to charge prices that reflect the now-realized network value, in essence 

charging licensees for the fact that other licensees are already committed.

From an economic perspective, then, the important work of the RAND commitment 

is to minimize these economic distortions. Participants in the standard-setting 

process might well intend to pay patent holders the royalties they would have 

gotten had sufficient time, cash, and predictive information been available so as 

to enable complete negotiation ex ante. And participants in the standard-setting 

process might also intend to pay each patent holder a bit extra as thanks for that 

patent holder’s willingness to delay the price negotiation and in that way reduce 

the costs associated with the standard-setting process. But there is no reason to 

believe that standard-setting participants also mean to allow patent holders to hold 

hostage each participant’s standard-specific investments, or to allow patent holders 

to arrogate to themselves the value created from the group’s standardization effort.

From a patent perspective, the purpose of the RAND commitment is to reject patent 

law’s default damages regime. Patent law, it turns out, does not award “reasonable” 

royalties. Quite the opposite: When a court decides that a valid patent has been 

infringed, the court typically imposes a remedy the net value of which clearly 

exceeds the value of any deal the parties would have made had they negotiated a 

license prior to the infringement. This exaggeration is explicit and intentional. But, 

with just one exception, the reasons for it do not apply in the RAND context.

One reason patent law intentionally exaggerates is that exaggeration encourages 

private parties to negotiate rather than litigate. The mechanism here is obvious: 

An infringer who knows that litigation will yield exaggerated liability has strong 

incentives to avoid litigation. This is good public policy primarily because judges 

and juries are not well equipped to value patented inventions. True, they might be 

able to make educated guesses based on the evidence presented, and they might 

even be as likely to overestimate as they are to underestimate. But in any specific 

dispute, there is little reason to believe that judges and juries will come up with even 

a remotely accurate estimate for the value of the patent at issue.

B. The Patent Law 
Perspective

1. The General 
Case for 
Exaggeration
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Private negotiation, by contrast, can be reliable so long as private negotiation takes 

place before the would-be infringer has made any investments that are specifically 

tied to the patented technology.8 In those circumstances, the negotiation between 

the patent holder and a potential infringer resembles a competitive interaction. The 

patent holder can ask for a high starting price; the potential infringer can counter by 

pointing to potential substitute technologies; and ultimately the process should yield 

a price that accurately reflects the marginal advantages of the patented technology.

Exaggeration thus can serve a useful purpose. Whenever infringers are able to 

negotiate prior to making any patent-specific investments, exaggeration helpfully 

increases their desire to do so. The net result is a patent system where patents are 

more likely to be priced in the private market, and courts can therefore avoid the 

difficult task of valuing patented inventions themselves.

The second justification for patent law exaggeration derives from the concern that 

without exaggeration, infringers would have a strong incentive to hide their illegal 

activity instead of addressing it. My remarks thus far already speak to this concern 

in part. My first justification for exaggeration was that it creates an incentive for an 

infringer to negotiate prior to making patent-specific investments. Obviously, to 

negotiate, an infringer will have to identify himself to the patent holder, and thus 

an incentive to negotiate is simultaneously a disincentive to hide. But hiding is a 

bigger issue than just that. Consider, for instance, an infringer who neither knew nor 

could have known about a patent prior to making patent-specific investments. If this 

infringer later discovers the patent, he will be reluctant at that point to contact the 

patent holder and negotiate because then the patent holder will hold hostage the 

infringer’s already-made investments. Worse, this infringer will have an affirmative 

incentive to keep quiet. After all, the patent holder might never even notice the 

infringement, and hence, if the infringer keeps his head down, he might never have 

to pay. The patent system on these facts faces a real challenge: The system needs to 

create an incentive for the infringer to identify himself, but at the same time it needs 

to protect him from an undesirable hostage situation.9

Exaggerated damages can solve this problem. Where there is evidence that the 

licensee reasonably could have stepped forward but chose not to, patent law can 

punish that choice by exaggerating. The infringer would suffer because of his 

decision to hide, and in the long run that would encourage infringers in similar 

situations to step forward. By contrast, in cases where the licensee does step 

forward, patent law can promise to take its thumb off the scale, calculating royalties 

with an eye toward the royalty the parties would have struck had they been able 

to strike a deal before the infringer first invested. The parties would then hopefully 

foresee that evenhanded result and negotiate in its shadow. But the key point is 

that the backstop to their negotiation would be the threat of a truly reasonable 
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royalty and not the threat of either a hostage-taking situation or exaggerated court 

remedies.10

The third justification for patent law exaggeration is simply this: Exaggeration is the 

way the patent system accounts for changes in patent uncertainty. Prior to litigation, 

there is almost always some uncertainty as to whether the patent at issue is valid, 

whether the patent at issue actually has been infringed, or both. That is, the accused 

infringer might plausibly argue that the patent should never have been issued, and 

the accused infringer might similarly argue that its technology is not covered by 

the patent’s claims. Litigation resolves the uncertainty. Thus, when a patent holder 

prevails, the damages awarded naturally are higher than the royalties the parties 

would have negotiated prior to verdict. Negotiated royalties reflect uncertainty; 

court-determined royalties do not. Think of it this way: If prior to litigation a patent 

holder and a would-be licensee both agree that there is a 50 percent chance that the 

asserted patent is invalid, their private deal would reflect those doubts. The licensee 

would demand a discount as compared to a sure-thing royalty, and the patent 

holder would accept that discount in order to avoid the risk of a bad outcome. If that 

patent holder ends up successfully litigating the issue, however, the resulting court-

ordered royalty should no longer reflect that 50 percent discount. Had the patent 

holder lost the case, he would have earned nothing. Given that he won, he should 

correspondingly earn the undiscounted award. Intuitively, that’s what it means to 

take the risk of actually litigating the issues.

There are many patent doctrines that implement patent law’s exaggeration 

approach. These doctrines largely track the policy intuitions sketched above. An 

obvious example is the rule with respect to willful infringement. Under current law, if 

an infringer knew or should have known about a patent, and if that patent’s validity 

and relevance is objectively clear, then the court can use its discretion to award up 

to triple damages.11 The logic is that, on those facts, the infringer was presumably 

in a great position to seek out the patent holder and negotiate a license prior to the 

infringement. The infringer knew or should have known about the patent, and the 

infringer should have paid up because the patent was so clearly valid and infringed. 

Courts therefore are empowered to triple the damages, thereby encouraging 

negotiation in similar future situations.12

Another way patent law implements its exaggerated damages regime is through the 

system’s willingness to issue injunctions against future infringement. When a patent 

holder wins an infringement case, the patent holder typically requests not only cash 

for infringement that has already occurred, but also an injunction barring future 

infringement. The idea is that the injunction will force the infringer to negotiate with 

the patent holder, and thus the private parties will set their own forward-looking 

2. How Patent 
Law Exaggerates
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royalty rather than relying on the judge or the jury to do so.13 That negotiated royalty 

will be exaggerated, however, because of the sunk-cost problem discussed earlier. 

A firm that has already begun to use what turns out to be an infringing technology 

will typically also already have made investments specific to that technology. The 

firm’s manufacturing facilities will already be tailored to produce the infringing 

component. The firm’s contracts with its suppliers and its customers will already be 

tethered to that and not some other technical approach. As a result, the infringer will 

be willing to overpay for the technology, paying the intrinsic value of the technology 

as compared to its next-best substitute plus a kicker that reflects the savings 

associated with not having to change its production facilities or in other ways disrupt 

existing business relationships and practices.14

A third way patent law exaggerates is through a false assumption that is nevertheless 

routinely employed in damages analysis. When a patent holder sues for damages, 

he can request that a “reasonable royalty” be determined through what is known as 

a “hypothetical negotiation” framework. As explained by the courts, the hypothetical 

negotiation simulates the conversation that the infringer and the patent holder 

would have had if they had negotiated prior to the first act of infringement.15 The 

courts endeavor to run the simulation accurately, even going so far as to consider 

only information that was actually available at the time the negotiation would have 

occurred. But courts then make one initially surprising move: They assume that both 

parties involved in the negotiation believe the patent to be valid and infringed.16

In reality, of course, there would almost always have been doubt. But this false 

assumption is made for the reason I discussed above: A patent holder whose patent 

survives litigation must be compensated for having incurred that risk, and so the 

royalty calculation made after verdict must build patent validity and infringement 

into the math.

Reasonable minds can disagree over whether these various exaggeration techniques 

are in the end an effective way to address the public policy concerns that justify 

them. My own view is that these doctrines need to be more explicitly tied to their 

underlying policy goals because today patent holders seem to abuse these rules by 

invoking them in situations where they ought not apply. For the purposes of this essay, 

however, my point is more narrow. Whatever its merits in general, exaggeration like 

this is for the most part inappropriate as applied to patents covered by the RAND 

commitment. 

The first policy consideration, the idea of encouraging negotiation prior to 

investment, is clearly inapt. The whole purpose of the RAND commitment is 

to allow patent holders and would-be infringers to delay negotiation. Yes, one 

consequence of that delay is that infringers and patent holders both miss out on 

3. Exaggeration 
and RAND
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the chance to negotiate prior to investment. And that is a real cost to the system: 

Private negotiation prior to investment is surely a more accurate means by which to 

establish patent value than are alternatives like private negotiation after investment 

or explicit court determination. However, that is the choice RAND embodies. Thus, 

to the extent the RAND commitment is going to be enforced—and I have argued 

that it should be, at least with respect to deals already in place—it makes no sense to 

impose exaggerated damages to punish the very delay RAND set out to accomplish.

The second policy consideration—the concern about undetected infringement—also 

resonates poorly in the RAND context. Patent holders in conventional settings find 

it difficult to identify infringers because infringers tend not to speak up. Moreover, 

infringing products and processes can be hard to reverse-engineer, and that 

too makes detection by the patent holder difficult at best. In the RAND context, 

however, these problems are either fully eliminated or substantially reduced. For 

one thing, participants in the standard-setting process identify themselves publicly. 

No hiding there. Similarly, firms that produce products or implement processes 

consistent with a standard also typically self-identify. They label their products as 

standard-compliant, or the fact of standard compliance is obvious upon even casual 

inspection. Admittedly, that still leaves some special cases where the infringer’s 

economic footprint might be so small that it goes unnoticed, or where the use of 

a particular standard is not evident on the face of the relevant product or process. 

Still, for the most part, detection is not a significant problem in the typical RAND 

setting, and hence, when interpreting RAND, damages exaggeration cannot be 

readily justified on that ground.

That leaves only the third policy consideration, the one keyed to patent uncertainty—

and good thing. Patent uncertainty in the context of the RAND commitment plays 

out exactly the same way as it plays out in conventional patent settings. Prior to 

verdict, a potential licensee will offer a royalty that discounts for the fact that the 

patent rights are uncertain. After verdict, however, that uncertainty is resolved, and 

the royalty should adjust accordingly. Indeed, the system would not work otherwise. 

Suppose that a patent holder and a would-be licensee both thought that there was 

a 25 percent chance that the patent at issue was valid. If at the end of litigation 

the court awarded only 25 percent of the sure-thing royalty, the entire negotiation 

dynamic would unravel. Prior to verdict, the would-be licensee would argue that the 

patent holder had only a 25 percent chance of winning and, at that, would win only 

25 percent of the sure-thing royalty. Thus the licensee would rationally offer a paltry 

6.25 percent of patent value, in essence wrongly double-counting the 25 percent 

discount. Exaggeration is thus still necessary with respect to patent uncertainty, 

even under RAND.
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Where does all that leave us? Injunctive relief primarily serves the first policy 

consideration, and willful damages primarily serve the second. Both of these 

measures of patent damages should therefore be off the table in the RAND context. 

The exaggeration inherent in the reasonable royalty framework, by contrast, 

primarily serves the third policy consideration, and hence that exaggeration ought 

to survive. 

There are several plausible ways to achieve these outcomes. Courts could interpret 

RAND as a public commitment that creates a defense of equitable estoppel. Under 

that estoppel, the patent holder would be deemed to have permanently waived his 

right to seek triple damages or to ask for injunctive relief, but would otherwise be 

allowed to invoke patent law’s damages regime. Courts could just as well interpret 

RAND as creating an implied license, with the license rendering moot any claim to 

injunctive relief or triple damages, but leaving the court with the power to determine 

the royalty due. I do not mean to choose between these and other options here. I 

only want to emphasize that no matter what doctrinal lens courts apply, the goal 

should be to trim patent law’s damages regime such that the damages awarded 

ultimately approximate the royalty the parties would have negotiated prior to 

standardization plus a kicker for the now-resolved uncertainty.

I f my analysis thus far is correct, the RAND commitment is, at its heart, a 

mechanism by which private parties can delay pricing negotiations without 

inadvertently skewing the outcome of those negotiations. It is an implicit 

rejection of the standard patent damages regime (which would very much skew 

the outcome), and it is less problematic on antitrust grounds than the only obvious 

alternative: a group-wide, ex ante, explicit conversation about price.

Where, then, might other voices disagree? One possible competing interpretation 

would read the RAND commitment as simply a promise to make a reasonable 

offer. In this view, a patent holder subject to the RAND commitment must offer a 

reasonable royalty to each interested licensee; however, if a licensee rejects that 

offer, all bets are off, and the patent holder is at that point free to exercise its 

patent rights as if there had been no RAND commitment. I reject this interpretation 

because its predictable implication is to overcompensate patent holders. After 

all, there will always be enormous uncertainty over precisely what is and is not a 

reasonable royalty. Yet if the RAND commitment were read this way, a licensee 

who in good faith disagreed with a patent holder could pursue that disagreement 

only by taking the risk of paying double, triple, or more, depending on the details 

of patent law’s exaggeration regime. As a result, licensees would rationally accept 

IV. OTHER 
VIEWS
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high royalties because the certainty of overpaying slightly would be more attractive 

than the distinct possibility of overpaying by a multiple.

A variant on this theme would be an interpretation that protects licensees, but only 

so long as they engage in good faith negotiation. That approach has some charm, 

but it puts enormous pressure on courts to determine whether a licensee is acting 

in good faith. I would not object to that if the test were a conservative one, such as a 

rule that imposed exaggerated damages only in instances where some smoking-gun 

email made bad faith plain. But I worry about less reliable tests in that they would 

create the same uncertainty that I sketched above: A licensee acting in good faith 

would worry that a court might later misconstrue those intentions, and because of 

that the licensee would knowingly accept a moderately high royalty in order to avoid 

the risk of an astronomical one.

Another interpretation that would leave the door open to triple damages and 

injunctive relief is an interpretation under which the patent holder would be 

required to continually extend a reasonable offer, even after a licensee had 

previously turned down that offer. The idea here is that the would-be licensee’s risk 

would be capped: The licensee would be exposed to exaggerated damages for as 

long as the dispute raged, but the licensee could end that exposure at any time by 

accepting the patent holder’s always-open offer. The problem this time is that the 

period of exaggerated damages could still be significant because patent litigation 

and its reasonable appeals can easily last years. This would again put an enormous 

thumb on the scale, pressuring licensees to accept a royalty that is higher than 

reasonable but not so high so as to warrant the risks of litigation.

In resisting these alternative views, I do not mean to ignore the opposite 

problem: Under my interpretation, RAND does little to encourage standard-setting 

participants to negotiate rather than litigate. Remember, patent law solves this 

problem by threatening to impose exaggerated damages on any infringer who 

could have negotiated, and should have negotiated, but in fact did not. RAND 

dismantles that exaggerated remedy regime (for good reason) but then offers 

nothing to replace it. The upshot might be that patent holders who agree to the 

RAND commitment will in the end be undercompensated. They will have to either 

discount their rates in order to lure licensees to the table or incur the costs, risks, 

and delay of litigation in order to ultimately be paid their due. I favor this distortion 

over the opposing one, however, because it should be much smaller. The cost of 

litigation can be large, but it will almost always be rounding error when compared 

in size to the exaggeration built into patent law’s damages regime. Besides, courts in 

fact offset much of this distortion by requiring adjudged infringers to pay expenses, 

attorney’s fees, interest, and the like.
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My ambition in this essay was to articulate the reasons why firms in the 

standard-setting context opt for the RAND commitment rather than 

explicitly negotiating price, and relatedly to explain what the RAND 

commitment as a result likely means. My answers are hopefully by this point evident. 

Firms choose RAND because they want to delay pricing negotiations without 

inadvertently skewing the outcome of those later deals. As a result, RAND must be 

interpreted to reject much of the conventional exaggerated patent damages regime. 

The result is not a perfect framework for patent licensing. However, the possibility 

of voluntary delay does open the door to significant efficiencies, and surprising as it 

might be, firms involved in standard-setting obviously believe that those efficiencies 

outweigh the associated costs. 

Am I therefore a fan of the current RAND approach? Hardly. The success of the RAND 

commitment in the end turns on the ability of a court to calculate a nonexaggerated 

reasonable royalty. If courts tend to pick royalties that are too high, then private 

parties negotiating in the shadow of litigation will also choose too-high rates. If 

courts tend to pick royalties that are too low, then private parties will similarly strike 

inefficiently modest deals. The only plausible happy story is a story where courts have 

no predictable or systematic bias. Of that I am enormously skeptical.

More broadly, though, I dislike RAND as it exists today because it could easily be 
so much more. This is a clause invoked by a veritable who’s who of technology 
and electronics companies. One would think that when firms of that caliber gather 
together to establish an elaborate agreement about the future of some promising 
new technology, they would at the same time opt out of the default legal regime and 
establish their own expert arbitration process to resolve future disputes accurately 
and at an appropriate pace. But no. That frankly boggles the mind. Where conflicts 
are a surprise—for instance, any classic tort—the default legal regime is the only 
option. Prior to a car crash, I cannot by contract agree with the other driver that 
we will use a more efficient mechanism for allocating fault. But here, sophisticated 
private parties can foresee conflict, they know that the subject matter of that conflict 
will be enormously difficult for a lay judge or lay jury to evaluate, and they are already 
in contact with one another through the standard-setting process. Private dispute 
resolution should naturally follow.

So, yes, because billions of dollars are today at stake across a host of important 

industries, courts should interpret RAND with an eye toward the purposes and 

policies articulated here. And yes, as new RAND commitments are written, 

standard-setting participants ought to make explicit their repudiation of patent law’s 

exaggerated damages regime. But just as important, standard-setting organizations 

in the future need to invest in alternative dispute resolution. RAND as it exists today 

can only be as good as the courts that will enforce it. And with so much inventive 

activity on the line, that seems hardly good enough.

V. CONCLUSION
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*  This is a shortened version of an article originally published as Doug Lichtman,
  Understanding the RAND Commitment, 47 hous. l. rev. 1023 (2010).  It is excerpted here
  by permission. 
1. Although RAND is the common acronym used in the United States, in Europe the 

relevant acronym is FRAND, which stands for “fair, reasonable and nondiscriminatory.” 
For purposes of this Essay, I use the RAND formulation, but everything I say here is 
equally applicable to the FRAND variation.

2. I refer here to the now largely irrelevant Audio Home Recording Act of 1992, 17 
U.S.C. §§ 1001–1010 (2006).

3. Just teasing. See Richard S. Whitt, Adaptive Policymaking: Evolving and Applying Emergent 

Solutions for U.S. Communications Policy, 61 fed. CoMM. l.J. 483, 548 (2009) (discussing 
how Vice President Al Gore was wrongly accused of having himself claimed to “invent” 
the Internet).

4. Ian Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic Theory of 

Default Rules, 99 yale l.J. 87, 97 (1989).
5. See Georgia-Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y. 

1970) (articulating the now-famous list of considerations relevant to the calculation of 
a reasonable patent royalty).

6. None of this is to rule out the possibility that some technologies are unique and thus 
would not be substantially constrained by ex ante competition. If there were only one 
way to encrypt data for cellular transmission, for instance, the patent covering that 
technology would be worth a fortune no matter when its value was determined. Thus, 
when I refer to a competitive price, I mean only to refer to the price that would be 
assigned at a time prior to standardization. That price might be low. It might be high. 
But it would reflect the value inherent in the technology rather than the value created 
by the decision to standardize.

7. My words are carefully chosen in the text because stronger statements—say, “private 
negotiation is reliable so long as the negotiation takes place before the would-be 
infringer has made any patent-specific investments”—are simply not true. Recall, for 
instance, my example about the norms related to driving on the right side of the street. 
In that context, even if an accused infringer had not invested prior to negotiation, the 
negotiation would still be skewed if a substantial number of other firms had already 
invested. This is increasingly a problem for the patent system. The patent system’s core 
assumption about the efficiency of private market transactions might have been valid 
in a world where products were typically covered by one and only one relevant patent, 
or a world where network externalities were not of significant economic import. But 
the modern world does not remotely meet either of those conditions, and that is one 
of many reasons why the patent system today is troublingly out of kilter.

8. Although this essay is not the place to explore the issue fully, I cannot help but point 
out another possible solution to this problem: Deem the infringer’s use of the invention 
perfectly legal. On the facts I sketch above, the accused infringer independently 

ENDNOTES

216659_Text_r3.indd   83 7/19/12   4:10 PM



[ 84 ]   Scholarly Perspectives    UCLA | SCHOOL OF LAW

invented the patented invention. He did not copy it from the patent holder, he did 
not know about the patent itself, and he could not have discovered the patent had he 
engaged in reasonable efforts to find it. In that situation, patent law could in theory 
declare independent invention to be a complete defense to patent infringement. The 
patent system exists to reward patent holders for bringing inventions into meaningful 
public use, either through their own efforts or through proactive licensing. Here, the 
patent holder did no such thing, and the patent system could take that into account 
by refusing to recognize infringement.

9. Exaggeration and hostage-taking are different, in that one is calibrated by legal 
doctrines while the other is random. That is, when patent law is the source of the 
exaggeration, courts are in theory actively choosing the degree of exaggeration by 
(say) calibrating the relevant injunction or specifying whether damages ought to be 
doubled or tripled. In hostage-taking, by contrast, the extent of any overpayment 
turns on a number of arbitrary factors, including the amount the infringer has already 
invested in the patented technology and the number of other patent holders who are 
able to hold hostage that same sunk investment.

10. See In re Seagate Tech., LLC, 497 F.3d 1360 (Fed. Cir. 2007) (articulating the modern 
willfulness doctrine).

11. Discretion is an important part of the doctrine because willful damages are 
inappropriate in some instances where the formal test is nonetheless met. For instance, 
sometimes an infringer will hear of an obviously valid patent only after the infringer 
has made patent-specific investments. If the infringer were at that point to reach out to 
the patent holder, the patent holder would attempt to hold those investments hostage. 
Willful damages ought not punish the infringer for turning down that distorted deal. 
Quite the opposite, when faced with that situation, it is reasonable for an infringer to 
ask the court for an impartial valuation, rather than simply paying a clearly exaggerated 
royalty.

12. Sometimes, of course, the patent holder is not interested in negotiating at all, 
preferring instead to bar infringement and thus limit the number of firms using the 
invention.

13. The Supreme Court’s recent decision in eBay Inc. v. MercExchange, L.L.C. helps to 
check this form of exaggeration because a defendant in this position could convince 
the court that, under the eBay test, an injunction ought not issue. The court would 
then itself impose a forward-looking royalty that would not take into account patent-
specific sunk costs. The law here is not sufficiently developed to know for sure whether 
that sort of argument will carry the day, but eBay at least opens the door. eBay Inc. v. 
MercExchange, L.L.C., 547 U.S. 388, 391 (2006).

14. See, e.g., Radio Steel & Mfg. Co. v. MTD Prods., Inc., 788 F.2d 1554, 1557 (Fed. Cir. 
1986) (explaining the hypothetical negotiation framework). Note that this approach 
inherently exaggerates, in that the value of the technology would be more accurately 
represented by the royalty the parties would have chosen had they been able to 
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negotiate before the infringer made any patent-specific investments. Courts, however, 
mistakenly run the analysis at the time of the first infringement.

15. See Robert Goldscheider, The Employment of Licensing Expertise in the Arena of Intellectual 
Property Litigation, 36 IDEA 159, 174 (1996).
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SUPPORTING WORKERS BY ACCOUNTING 
FOR CARE*

Noah D. Zatz**

In this article, I argue that two pathologies in contemporary antipoverty policy—

inadequate childcare assistance and failure to value parental caregiving as 

work—are flip sides of one coin.  That coin is “childcare invisibility.”  Childcare 

invisibility is a ubiquitous feature of “means testing,” a basic technique that targets 

assistance to low-income households in programs like Temporary Assistance for 

Needy Families (TANF), Supplemental Nutrition Assistance Program (SNAP, for-

merly known as Food Stamps), and the Earned Income Tax Credit (EITC).  Means 

testing identifies who is poor, in the sense of lacking the “means” to meet basic 

needs, and who therefore requires assistance.  Unlike food, clothing, shelter, and so 

on, childcare makes no appearance in the basket of goods and services that these 

policies use to determine what a household needs to maintain a minimally decent 

standard of living.1   Childcare again goes unseen when the government determines 

whether those needs are being met or, instead, whether the household requires 

assistance to make ends meet.  This absence from the two sides of means-testing— 

needs and resources—is childcare invisibility.

Childcare’s invisibility within means testing also implicates childcare’s status as work.   

This connection arises from two legacies of 1990s welfare reform that made anti-

poverty policy into “work” policy as well.  First, work requirements became central 

to benefits for low-income families with children, most notably when TANF replaced 

the New Deal-era Aid to Families with Dependent Children (AFDC).  AFDC initially 

had not included work requirements, and eventually it became the primary target 

of efforts to “end welfare as we know it.”  Now, poverty relief depends on laying 

claim to “worker” status.  Second, massive new benefits have been directed to low-

income families with children and a working adult.  Programs like the EITC and the 

Child Care and Development Fund (CCDF) provide “work supports” to the “working 

poor.”  No longer does policy assume that “workers” can be left to live off market 

earnings alone.  Whether old benefits are withdrawn from those who do not work 

or new benefits are granted to those who do, access to poverty relief now requires 

passing a work test in addition to a means test.  That is why it matters so much that 

these policies do not see family caretaking as a form of work. 

INTRODUCTION
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To end childcare invisibility, I propose that we begin accounting for care.  First, we 

should fully incorporate childcare into the needs and resources prongs of means 

testing.  Like food or shelter, childcare should count among the basic needs that any 

household with children ought to have the resources to meet.  When these childcare 

needs are met through nonmarket care, we should count as a resource the house-

hold’s savings from not having to spend income to hire third-party care, which in turn 

lowers its need for government assistance.

Second, accounting for care also transforms the work-testing component of antipov-

erty policy.  Nonmarket caretaking should satisfy work requirements when it meets 

childcare needs that otherwise would be met through government transfers.  This 

conclusion follows directly from applying a standard theory of work requirements 

that treats work as a form of self-support that limits the need for government assis-

tance.  This theory has been thought to privilege market employment and exclude 

nonmarket care as nonwork, but that result no longer follows once childcare is made 

visible within means testing.  Thus, while I build on longstanding feminist arguments 

for recognizing caretaking as valuable work,2 my approach breaks new ground by 

relying on a theory of work tailored to means-tested benefits.

T his part analyzes how childcare invisibility functions within means testing.  

This aspect of childcare invisibility disadvantages employed single parents 

relative to those who care for their own children. Among two-parent house-

holds, it disadvantages dual-earner couples relative to those with a breadwinner/

caretaker division of labor; within the latter, it disadvantages the caretaker.  These 

problems arise because means-testing systems were built on a “family wage” model 

of social policy, one that assumes a breadwinner/caretaker division of labor and 

focuses exclusively on cash transactions.  Truly fixing these problems requires rec-

ognizing that childcare is needed, and provided, regardless of whether all parents 

are employed or whether there is an at-home caregiver; the differences concern only 

shifts between nonmarket and market forms of care.

A means test compares what a household needs with its resources available to meet 

those needs—its “means.”  A “standard of need” represents the minimum income on 

which a household can be expected to live, and from this one subtracts available 

income.  A cash transfer makes up any difference.  A longstanding concern about 

means-tested benefits is that they reduce the financial incentive to increase earnings.  

The standard economic model treats means testing as an implicit tax because when 

earnings rise, transfers decline.  The additional earnings essentially get split between 

reducing government transfers and going into the earner’s pockets.

I. ACCOUNTING 
FOR CARE WHEN 

ASSESSING 
FINANCIAL NEED

A. How Childcare 
Invisibility Works, 

and Who Gets 
Hurt
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If, however, increasing employment also means losing the ability to provide child-

care oneself, then not only do transfers decline, but the parent also must make 

alternate childcare arrangements.  If those arrangements cost money, then wage-

earning parents can easily end up financially worse off than non-earners, despite 

a significantly higher cash income.  This problem is especially acute for low-wage 

workers, because childcare costs can easily approach or exceed earnings from even 

full-time work.  Research in the early 1990s showed that these and other “costs of 

working” meant that single mothers receiving public assistance could not break 

even financially unless they got full-time jobs paying one-and-a-half to two times 

the minimum wage.3

This counterintuitive result of earning more but having less arises from two related 

ways in which childcare is structurally invisible within conventional means-tested 

transfer programs.  First, childcare is not included when setting the standard of 

need.  Consequently, regardless of whether households contain only employed par-

ents or instead include an at-home caregiver, existing policies treat them all as hav-

ing the same financial needs, which do not include childcare.  Second, employed 

parents are treated as necessarily having higher incomes available to meet these 

fixed needs, not accounting for how a household with an at-home caregiver obtains 

valuable childcare without having to pay for it in cash.

In combination, these two aspects of conventional means testing lead to overstat-

ing economic well-being and therefore understating the need for transfers.  This 

dynamic disadvantages families that have to pay for childcare relative to those with 

a family caretaker.  Among single-parent households, the result is a clear disadvan-

tage for employed parents.

Similarly, among two-parent households, childcare invisibility disadvantages dual-

earner couples relative to those with breadwinner/caretaker divisions of labor.  

The former have a higher cash income, but their higher childcare expenses remain 

invisible.  More subtly, this result may be bad individually for caretakers in two-

parent households, notwithstanding the benefit at the household level.4  Holding 

the couple (and the breadwinner’s employment) constant, the means test condi-

tions transfers on the caretaker remaining out of the labor market, as with a single 

caretaker.  Additionally, holding caretaking constant, the work test conditions her 

access to transfers on remaining coupled to the wage-earner, for reasons described 

below.5

Childcare’s invisibility is no accident.  To the contrary, it reflects the integration of 

poverty measurement and poverty relief into a broader social policy regime con-

structed in the early 20th century to support a family wage system.6  This regime 

B. Childcare 
Invisibility as a 
Legacy of the 
Family Wage
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rests on an idealization in which citizens dwell in families headed by a married cross-

sex couple, one of whom (guess which) is (at least primarily) a market wage-earner 

while the other (guess which) is (at least primarily) their children’s caretaker.7  The 

“breadwinner” is the “American Worker” whose market production brings resources 

into the household where they are consumed by his “dependents.”8

The influence of family wage norms dovetails with a conception of household eco-

nomic well-being grounded in cash purchases in consumer markets.  Households 

are poor when they lack the money to buy things.  This understanding of poverty 

reflects broader tendencies to identify economic activity with markets and to iden-

tify social citizenship with participation in a “consumer’s republic.”9  If childcare is 

assumed to be provided by the mother, then childcare is excluded from household 

needs measured in cash.  And because caretaking (and housework generally) pro-

duces no cash for use in consumer markets, it adds nothing to a cash measure of 

resources available to meet household needs.

Fingerprints of this consumerist family wage model lie all over the origins of current 

poverty measurement.  When the first federal poverty thresholds were developed 

in the early 1960s, officials based them on surveys of actual expenditure patterns.10

Childcare was virtually absent from these family budgets because employment was 

a relative rarity among mothers, especially married ones with young children,11

and even then care almost always was provided without charge by a relative.12

Since then, official poverty measures have been adjusted only for inflation, not for 

changes in the composition of household spending.

In this way, the work/family patterns of the 1950s literally remain built into con-

temporary poverty measurement.  As a result, a household of three adults has the 

same poverty line as a household of one adult and two children, and the latter has 

the same poverty line regardless of whether the adult is available as a caretaker.  

Variations in childcare costs among these three-person households are invisible to 

official determinations of economic need.13

Childcare’s invisibility in poverty measurement carries over into assessments of 

financial need that determine eligibility for antipoverty programs.  For instance, 

TANF financial eligibility standards typically aim to establish whether a household 

has “sufficient income to meet their most basic needs” or the like.14  Yet childcare 

never appears in any state’s explanation of what those basic needs include,15 even 

when they provide detailed lists including not only housing, clothing, food, utilities, 

and health care but also “recreation”16 or even “scout uniforms.”17
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Fresh approaches to policy redesign open up once we trace means testing’s patho-

logical treatment of childcare to its grounding in a family wage model.  The solutions 

lie in rejecting the assumptions both that childcare is provided outside the market 

and that markets are the exclusive determinant of a household’s economic well-

being.  This section argues for taking the first of these two steps by treating childcare 

as a basic need of all households with children.

Imagine if poverty measurement and antipoverty policy began with a household 

in which all adults are employed full-time.  Childcare would seem indistinguishable 

from other necessities like food, clothing, and shelter.  That is precisely my proposal: 

simply treat childcare as something that all households with children need.

Others have taken a step in this direction with “basic needs budgets” or “self-

sufficiency standards.”18  These incorporate employed parents’ childcare expenses 

into calculations of how much income a household needs to meet its basic needs.  

Of course, these expenses vary by the number, age, and health status of the house-

hold’s children, and so the amount added varies accordingly.  These proposals fall 

short, however, because they remain anchored in the cash economy of market earn-

ings and market spending.19  Childcare becomes visible only when all adults are in 

the labor market or otherwise systematically unavailable to provide care.  With a 

nonmarket caretaker present, childcare again disappears from the analysis.

This market-centered approach to childcare mirrors an early poverty measurement 

approach to subsistence food production by farm families.  Because farm families 

purchased less food, they were deemed to have lower household needs, reflected 

in lower poverty thresholds that persisted until 1981.20  By analogy to childcare, one 

might treat food purchases as a “work expense.”  After all, only when farmers stop 

farming and enter the labor market do they need to buy groceries for dinner, and 

so only then is food included in the tally of household needs.  By this logic, families 

that farm do not need to eat, just like families that include a nonmarket caretaker do 

not need to ensure their kids are cared for.  This is silly.  What varies in these cases is 

not a household’s economic needs, but only whether those needs are met through 

nonmarket production or market consumption.21  Accordingly, I would extend the 

basic needs budgeting approach by incorporating childcare into the standard of 

need for all households, not only those that lack a nonmarket caretaker.  Whether 

or not you grow your own, we all need to eat.

Alongside work-based welfare reform, a consensus emerged that lack of childcare 

could justify a transfer recipient’s failure to work and that, to avoid this situation, 

public resources should be devoted to providing access to childcare.  The pre-

cise contours of these principles remain controversial,22 but even the Heritage 

C. Childcare as a 
Basic Need

1. Basic Needs 
Budgeting for All 
Families

2. Against the 
“Work Expense” 
Model
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Foundation concedes that “if low-skilled single mothers are moved into the labor 

force, childcare assistance must be provided.”23  Funding for childcare assistance 

to low-income households has expanded massively in tandem with the growing 

emphasis on work.24

This work-expense framework yields two kinds of institutional responses.  The 

first deducts some or all childcare expenses from gross earnings; the resulting net 

income becomes the measure of household resources for the purpose of poverty 

measurement or means testing.25  The second, now dominant, approach leaves 

means-tested cash transfers untouched but creates a separate childcare benefit tied 

to employment.  Rather than providing additional cash to cover childcare expenses, 

direct childcare assistance relieves parents of out-of-pocket expenses.

Both approaches shift childcare costs from employed parents to the state.  But if 

not to meet basic needs, then why?  The usual rationale is some variant on “sup-

porting work” or enabling transfer recipients to comply with work requirements.  

These rationales lose track of why work is promoted within a means-tested transfer 

system.  Instead, antipoverty policy slides toward making employment an end in 

itself.26

The simple problem is that childcare assistance is enormously expensive.  For a 

household with a toddler and a school-age child, a typical state CCDF program 

would authorize childcare subsidies totaling about $11,500 per year.27  This roughly 

equals the median maximum household benefit that a household of three without 

any income would get from TANF and SNAP combined.28  It also roughly equals full-

time, full-year earnings at the minimum wage, net of federal payroll taxes.29

Linking childcare assistance to employment collides with the theory that employ-

ment reduces reliance on transfers.  What is the point of these childcare expenses?  

To support work.  And why is work important?  Because it reduces transfers in 

favor of self- support.30  Except that work may not reduce transfers once childcare 

becomes visible and work triggers new transfers.  This contradiction is masked by 

keeping a separate set of books for cash assistance (which employment reduces) 

and childcare assistance (which it increases).31

Treating childcare as a basic need alters both components of means testing: setting 

a standard of need and measuring the resources available to meet those needs.  

This section sketches how both components can account for care.

Treating childcare as a basic need is straightforward with regard to the household 

needs side of means testing.  Instead of one cash assistance program that ignores 

D. How Means-
Testing Can 

Account for Care

1. Setting  the 
Standard of Need

216659_Text_r3.indd   94 7/19/12   4:10 PM



UCLA | SCHOOL OF LAW  Scholarly Perspectives   [ 95 ]

childcare and a separate childcare assistance program for some employed parents, 

there should be a single program with a comprehensive standard of need, childcare 

included.  In practical terms, this means integrating what are now separate systems 

for providing income support through TANF and childcare assistance through 

CCDF.

Integrating cash and childcare assistance can be accomplished by taking existing 

standards of need and adding to them the reimbursement rates already authorized 

for childcare assistance.  Schematically, if existing cash assistance programs assume 

that a household needs $10,000 per year, exclusive of childcare, and existing child-

care assistance programs authorize government expenditures of $6,000 per year 

to provide care for a low-income worker’s child, then the two can be combined to 

yield a $16,000 standard of need.  Existing reimbursement rates vary with children’s 

age, special needs, and types of care, and so too would the new standards of need.  

They would also reflect how needs vary with the number of children.  In the example 

above, a second child would raise the standard of need to $22,000.  Of course, 

there’s nothing magical about existing standards of need and reimbursement rates.  

They could be too high or too low, but those concerns are distinct from the ques-

tion of integration.

The next step addresses the household resources side of means testing.  Here, 

the challenge arises from implementing the proposition that childcare does not 

vanish as a basic need when a family caretaker is present.  Instead, that need is 

met by the caretaker directly, not through purchasing care as a consumer service.  

Correspondingly, the means-testing calculus must widen its net beyond market 

transactions in order to capture the household’s nonmarket resources for meeting 

its needs.

Failing to account for this nonmarket resource would generate a windfall in transfers 

to households that include a nonmarket caretaker.  For those households, measur-

ing resources in cash alone would generate a transfer large enough to pay for child-

care and other needs.  However, with a caretaker present who spends her time, but 

not her money, on childcare, the portion of the transfer designated for childcare 

ends up left over, even after all other basic needs are paid for.  Such windfalls arise 

whenever resources that the household can use to satisfy its needs are not counted 

in the means test’s measurement of income.

That windfalls result from unmeasured income provides a clue toward preventing 

them.  Consider the more familiar example of food.  Like $200 in cash, a $200 gift 

certificate to a grocery store should count as “income” because it substitutes for 

$200 in transfers otherwise needed to purchase food.32  Moving further from cash 

2. Measuring 
Available 
Resources
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II. ACCOUNTING 
FOR CARE 

WHEN 
ASSESSING 

WORK

A. The Invisible 
Work of Family 

Caretakers

toward in-kind resources, the same analysis applies to a gifted shopping cart full of 

$200 in essential groceries.  Not counting any of these as income would create a 

$200 windfall relative to what the transfer is designed to provide.  

Windfalls to nonmarket caretakers can be avoided using the same basic techniques 

that capture in-kind income.  Like a full shopping cart and food expenses, nonmar-

ket caretaking allows the household to avoid childcare expenses.  Therefore, the 

solution is to credit the household with “imputed income,” an accounting device 

that treats avoided expenses as equivalent to income used to pay the expense.33  In 

this case, the amount of imputed income from caretaking would equal the amount 

designated for childcare in the standard of need.

By anchoring imputed income in the standard of need, my approach aims to cap-

ture realistically the trade-off between devoting time (but not money) to childcare 

versus devoting time to employment and its earnings to childcare.  For a household 

with one sixteen-year-old who has no special needs, caretaking would yield no 

imputed income because existing childcare programs would not fund any care at 

all (thirteen is the usual age cutoff)—reflecting the judgment that adult supervision 

outside school hours is not necessary, even if it may be desirable.  In contrast, the 

imputed income from caring for three pre-schoolers might well exceed the parent’s 

opportunity costs in the labor market.  It all depends on the number, age, and health 

status of the children, and the price and quality of acceptable childcare.  Generally 

speaking, for low-wage workers, wage income will be roughly equivalent to imputed 

income from caring for two preschool-age children without special needs.

Just as traditional means testing focuses on spending cash in consumer mar-

kets, traditional work requirements focus on earning cash in labor markets.  

Likewise, incorporating nonmarket income and consumption into means 

testing provides the foundation for incorporating nonmarket production into work 

requirements.

Exactly what activities satisfy current work requirements in TANF and related pro-

grams is quite a bit messier than often assumed.34  Nonetheless, paid employment 

clearly provides the paradigm.  It is equally clear that policymakers have invoked 

“work” to justify denying transfers to family caretakers.  With only the narrowest and 

most tenuous of exceptions, caring for a member of one’s own household never 

counts as work in contemporary welfare policy.

In its raw form, the charge against caretakers is that they are sitting at home doing 

“nothing.”  Thus, the family caretaker is no different than the proverbial Malibu 
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surfer who looms large in philosophical debates over linking redistribution to 

work.35  This “nothing” charge dovetails with childcare’s economic invisibility in the 

machinery of means testing and poverty measurement.  A cash accounting system 

attributes zero income to the family caretaker, in contrast to the thousands that 

market employment would generate.  

Assessing the “doing nothing” charge requires a theory of work requirements.36

Many virtues are attributed to employment, but which provide the “something” 

that makes it work and not “nothing”?  This section offers an answer distilled from 

leading arguments for work requirements and structural features of actual policies.

I begin with a simple, familiar rationale for means-tested transfers: society owes 

support to people who otherwise could not meet their basic needs through no fault 

of their own.  Faultlessness includes having made reasonable efforts at self-support 

through one’s own work, where possible.37  

An expectation of reasonable self-support integrates means testing and work test-

ing at both theoretical and practical levels.  A means test identifies those in need by 

comparing resources to some threshold.  Work requirements capture the idea that 

individuals also can “spend” their time on activities that help meet their economic 

needs.   Someone who could work but does not is someone who has the means to 

satisfy his basic needs, notwithstanding low income.

This connection between work and need operates automatically within a system of 

cash accounting.  When need is reduced to cash purchasing, work can be reduced 

to generating cash income.

As noted above, however, means tests have always sought to capture at least some 

noncash resources.  And when in-kind receipts should count as income, the activ-

ity producing them should count as work.  If an employee gets paid in free rent 

rather than cash, she still has earnings and still works,38 though the issue rarely 

arises because minimum wage law generally mandates cash payment.  This analysis 

applies with equal strength when a household member produces goods or services 

that are consumed within the household.  There is no functional difference between 

employment paid with a $200 grocery store gift certificate and subsistence farming 

that produces $200 worth of food.

This approach to identifying nonmarket work draws on, but is narrower than, 

techniques for identifying nonmarket work based on its substitution for market pro-

duction.  In the means-testing context, what counts is not all economic production 

but only production of resources that the worker’s household can use to meet its 

B. Defining Work 
As Meeting Basic 
Needs
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basic needs.  A volunteer firefighter substitutes for a paid firefighter, but this does 

not put food on her table.  Similarly, walking one’s own dog substitutes for hiring 

a dog walker, but these economic benefits to the household do not concern basic 

household needs.  Accordingly, unlike the farmer, neither the volunteer nor the dog 

walker would satisfy work requirements on means-tested transfers, even though 

all three are in some sense engaged in nonmarket work that substitutes for market 

production. 39

Tying work status to self-support offers an important variation on more familiar 

feminist theories of nonmarket care work as a basis for transfer receipt.  These 

theories generally rely on the point that nonmarket care is socially valuable, even 

though the caretaker does not get paid.40  Producing a social contribution triggers a 

claim to share in the fruits of this labor (or to relief from the burdens of producing 

them).41  On that analysis, the resulting transfer is analogous to a worker’s wage, a 

share of what she produced.  For this reason, social contribution theories typically 

point toward economic claims by all caretakers, regardless of their poverty status.42

In contrast, my argument is that low-income caretakers are members of the work-

ing poor:  they lack the resources to meet basic needs despite reasonable efforts at 

self-support.  The caretaker covers childcare directly but then needs cash transfers 

with which to buy other necessities.  The low-wage worker generates cash to pur-

chase those same necessities, but at the cost of needing yet more cash to obtain 

childcare.  Either way, “work alone is not enough,”43 and the government steps in to 

make up the difference with transfers.  Such transfers to a low-wage employee do 

not compensate her for the value of her work, nor do they do so for the low-income 

caretaker. 

Self-support distinguishes childcare from other unpaid but productive work that 

contributes to society but does not substitute for transfers to the worker,44 and it 

avoids the need to interrogate either the magnitude of these contributions or the 

sufficiency of any compensating private gains.45  In a delightful twist on gender 

stereotypes, the caretaker is best compared not to the selfless volunteer but to the 

yeoman farmer.

Programs that support the working poor provide transfers when work falls short 

of satisfying all household needs.  Current policies accept full-time, minimum wage 

employment as a sufficient effort at self-support.  They do not insist on sixty-hour 

weeks or obtaining a $12 hourly wage. For instance, TANF states work requirements 

in weekly hours, typically in the thirty- to forty-hour range.

C. How Work 
Requirements Can 

Account for Care 
as Self-Support

How Much Work?
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Nonmarket caretaking presents obvious challenges to this temporal accounting 

system, but the methods to tackle them have been developed to address similar 

difficulties with self-employment.  Like caretaking, self-employment lacks the hier-

archically imposed time discipline and separation of “working time” from “personal 

time” characteristic of employment.46  To overcome these challenges, TANF rules 

permit imputation of time from income.  These rules attribute to the self-employed 

individual hours of work equal to their net business income divided by the minimum 

wage.47  This method makes it unnecessary to disentangle various uses of time, so 

long as the transfer recipient gets the job done, that is, earns the money that offsets 

transfers.

Applying these methods, nonmarket caretaking can be integrated into hours-based 

work requirements.  Hours worked would equal imputed income divided by the 

minimum wage.  If caretaking substitutes for $12,000 in annual transfers to cover 

childcare expenses, it is equivalent to full-time work.  But if it substitutes for only 

$6,000, the caretaker would receive credit only for half-time work.  In this way, 

the techniques for quantifying income carry over to attributing hours of work.  As 

a result, caretaking satisfies work requirements to the same extent as a minimum 

wage job with an equal contribution to self-support.

Accounting for care within work requirements has some counterintuitive effects 

when applied to two-parent families.  In the simple case where both parents are 

required to work, the effects track those for single-parent households.  Nonmarket 

caretaking shifts from being a basis for disqualification by work requirements to one 

acceptable method of satisfying them.

What complicates matters is that currently work requirements generally do not 

apply to both parents.  Instead, both TANF and the EITC primarily utilize what I 

have labeled elsewhere a “breadwinner priority” structure.48  They require only one 

adult per household to work.  Contrary to the widespread interpretation that wel-

fare reform required low-income mothers to substitute employment for caretaking, 

instead it has required them to be part of “working families” and permitted a bread-

winner/caretaker division of labor.  My approach continues to permit caretaking 

within a two-parent family, but it treats caretakers as satisfying work requirements 

rather than exempt from them.49

Treating caretaking as work provides a basis for reconciling aspects of the exist-

ing breadwinner priority policy with a self-support theory of work requirements.  

Allowing a married parent to be a caretaker and receive need-based transfers is 

difficult to justify if caretaking is not work when single parents do it.  A self-support 

Two-Parent 
Couples
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analysis also implies that sometimes both parents should be expected to enter the 

labor market, something the current breadwinner priority model never does.  If a 

family’s only child is sixteen, the state will not provide childcare assistance even if 

both parents have jobs; therefore, staying home as a caretaker does not further self-

support.  Allowing it nonetheless suggests an inappropriate thumb on the scale in 

favor of a (likely gendered) breadwinner/caretaker division of labor.

My proposal obviously calls for a substantial change in the way work 

requirements currently are structured in major programs designed to 

assist low-income parents.  Given the political and academic popularity 

of those work policies,50 skepticism, even scorn, is predictable and understandable.  

That granted, my approach has three features that differentiate it from a simple 

recycling of old debates about work and care, features that could create some space 

for new thinking.  First, it integrates caretaking into work requirements; it does not 

reject work requirements or propose exemptions from them.51  Second, it treats 

caretaking as work for reasons that are theoretically and practically intertwined 

with supporting childcare assistance for employed parents.52  Third, it integrates 

the treatment of work and care across single- and two-parent households, creating 

the potential to leverage policies and politics that already support caretaking in the 

latter.53

My approach is grounded in the deep support for childcare assistance, an area 

where costly expansions in need-based transfers have remained politically popu-

lar.54  So, too, is the idea that parents should get to control basic child-rearing 

decisions.  Combining the two creates an opening for allowing low-income parents 

to choose between getting childcare assistance while they earn money and getting 

money while they provide childcare.55

Progressives too often have ceded the discourse of work, responsibility, and self-

reliance to the right.  The arguments offered here may hold out some hope that we 

can embrace the cause of the working poor yet fend off its evil twin, abandonment 

of those who work outside conventional labor markets. 

CONCLUSION:
WHAT’S LEFT 

OF WORK 
REQUIREMENTS?
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