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A NEwW PATH FORWARD?

How ATTENTION TO ECcOoNoMIC, SociAL, CULTURAL,
AND ENVIRONMENTAL RIGHTS COULD INCREASE
U.S. INDIGENOUS AND AFRICAN-AMERICAN CIVIL
SOCIETY ENGAGEMENT WITH THE INTER-AMERICAN
HuMAN RIGHTS SYSTEM

James Cavallaro, Silvia Serrano Guzman,
and Jessica Tueller

ABSTRACT

This Article contends that the evolving approach of the
inter-American human rights system toward the human rights of
Indigenous peoples and persons of African descent, including their
economic, social, cultural, and environmental rights, presents a key
opportunity for U.S. civil society actors to expand beyond the domi-
nant framework of civil rights discourse and domestic litigation. At
the same time, it recognizes that developments in inter-American stan-
dards present challenges for engagement with the U.S. government,
which has resisted accountability for racial discrimination and rejected
the recognition of economic, social, cultural, and environmental
rights. This Article will be particularly relevant to scholars and advo-
cates interested in the intersection of the international human rights
framework with the domestic legal, political, and social frameworks
in the United States, as well as with the struggles of communities for
social justice and human rights.
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1. INTRODUCTION

In the field of human rights, U.S. exceptionalism' is often under-
stood from the perspective of the state and its policies.> The United
States, when ratifying treaties, limits the norms it accepts through the
attachment of reservations, understandings, and declarations that, in
effect, render the rights protected no more expansive than their cor-
ollaries in the U.S. Constitution and laws.> In a similar fashion, U.S.
authorities routinely refuse to recognize the oversight role of universal
and regional bodies for individual complaints; the U.S. Supreme Court,
these authorities insist, is the final arbiter of legal matters.

Less understood is the relationship of civil society groups to
U.S. exceptionalism, the constraints exceptionalist policies place on
their advocacy, and their own contributions to exceptionalist prac-
tices. Almost without exception and until quite recently, most of those
advancing rights in the United States have accepted the frame of civil
rights and the U.S. Constitution, rather than narratives focusing on inter-
national human rights. As long as progressives were a majority on the
Supreme Court, this strategy worked reasonably well. Understanding
advocacy as limited to the domestic framework made it easy to over-
look some of the potential structural problems such a strategy entails.
Those limitations are magnified immensely when advocates cease to
prevail in civil rights litigation. Reliance on the Constitution, for exam-
ple, limits the scope of advocacy to the rights protected by U.S. law
and its interpretation, to the exclusion of economic, social, and cultural
rights (which are not protected in the Constitution). Reliance on the
Constitution and the accompanying reverence for that document, and
the values it embodies for those charged with its interpretation, also
borders on support for the underlying premises of U.S. exceptionalism
(the idea that the United States is fundamentally different and better
than other nations and thus international norms relevant for every other
nation are unnecessary in and for the United States). Thus, exclusive
reliance on the U.S. Constitution and law not only is detrimental to

1. In general terms, U.S. or American exceptionalism has been defined as including
and accepting the following ideas: “the United States and its citizens are divinely ordained
to lead the world to betterment; the United States differs politically, socially, and morally
from the Old World of Europe; and the United States is exempt from the ‘laws of history’
that lead to the decline and downfall of other great nations.” See Donald E. Pease, American
Exceptionalism, OXFORD BIBLIOGRAPHIES (Nov. 26,2023).

2. The first two paragraphs of the introduction have been adapted from portions of
James L. Cavallaro, US Exceptionalism, Human Rights, and Civil Society, 16 AUSTRIAN REvV.
INT’L & EUR. L. 41 (2011).

3. Louis Henkin, U.S. Ratification of Human Rights Conventions: The Ghost of
Senator Bricker,89 Am. J.INT'L L. 341 (1995).
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efforts to hold U.S. authorities responsible for human rights violations
in the present but also limits the capacity of advocates to imagine jus-
tice beyond the highly limited parameters imposed by the Constitution.

This Article contends that the evolving approach of the
inter-American human rights system (IAHRS) to the human rights of
Indigenous peoples and persons of African descent, including their eco-
nomic, social, cultural, and environmental rights (ESCER), presents a
key opportunity for U.S. civil society actors to expand beyond the dom-
inant framework of civil rights discourse and domestic litigation.* At
the same time, it recognizes that developments in inter-American stan-
dards present challenges for engagement with the U.S. government,
which has resisted accountability for racial discrimination and rejected
the recognition of economic, social, cultural, and environmental rights.

Part I describes how the IAHRS’s approach to the human rights
of Indigenous peoples and persons of African descent has changed over
time. In the landmark case Awas Tingni (2001), the IAHRS focused
on land tenure as the primary legal basis for the rights of Indigenous
peoples and developed standards regarding states’ obligations when
considering large development projects affecting Indigenous com-
munities.” Since then, the Inter-American Court of Human Rights
has continued to develop its jurisprudence on Indigenous communi-
ties’ rights, as will be detailed below. At the same time, the IAHRS
has largely failed to address discrimination against persons of African
descent in the United States, only beginning to take limited steps in
recent years. Importantly, the IAHRS has also demonstrated an increas-
ing willingness to address violations of ESCER with implications for
the rights of people of Indigenous and African descent.

Part II assesses the challenges and opportunities these changes in
the IAHRS’s approach present for its engagement with U.S. govern-
ment and civil society. The system’s emerging willingness to address

4. Ironically, the expanded focus on economic, social, cultural, and environmental
rights (ESCER) by the Inter-American system presents many of the same challenges and
choices that the leading African-American civil society organizations faced immediately
following the creation of the United Nations. Once created, the United Nations presented a
potential forum for advocacy for justice for African-Americans. Some in the organization,
including W.E.B. DuBois, believed that the NAACP (and other organizations) should raise
human rights issues—including economic inequality—before the new United Nations
mechanisms. Eventually, due in large part to the Cold-War context and McCarthyism,
opponents of the internationalist strategy won out. See CAROL ANDERSON, EYES OFF THE
Prize: THE UNITED NATIONS AND THE AFRICAN AMERICAN STRUGGLE ForR HUMAN RIGHTS,
1944-1955, at 58 (2003). See also infra, Subpart 11.C.

5. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Merits,
Reparations and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 79 (Aug. 31,2001).
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violations of ESCER could complicate its engagement with the United
States, given the U.S. government’s privileging of civil and political
rights over ESCER. That said, the U.S. government’s long history of
resistance to international human rights law in general, and to interna-
tional monitoring of U.S. racial discrimination in particular, suggests
that the increasing attention to ESCER by the IAHRS would have lim-
ited practical implications. Of greater interest is the effect these changes
might have on IAHRS engagement with U.S. civil society. According
to historians and social scientists, U.S. Indigenous movements—unlike
their counterparts in Latin America—have organized primarily around
the concept of sovereignty, rather than rights, which has historically
made the IJAHRS less relevant to their struggles for justice. This Article
suggests that U.S. Indigenous civil society actors could see greater util-
ity in engaging with the IAHRS if the system’s efforts to protect the
ESCER of Indigenous communities elsewhere in the Americas prove
effective. Historians and social scientists have also observed that U.S.
Afro-descendant civil society has tended to privilege a rights framework
and has a stronger international tradition than does U.S. Indigenous
civil society. This Article suggests this makes U.S. Afro-descendant
civil society actors even more likely than U.S. Indigenous civil soci-
ety actors to increase their engagement with the IAHRS as the system
develops standards on ESCER. Increased IAHRS attention to issues
of racial discrimination also provides a basis for increased engagement
of U.S. Afro-descendant civil society with the inter-American system.

Before beginning, a note about source material. We are lawyers
with expertise in the inter-American system, not historians or social
scientists who have studied U.S. social movements in depth, firsthand.
For this reason, in Part II, we rely heavily on primary sources and our
own insights about the IAHRS, whereas, in Part 11, especially Subparts
II.B and II.C, we rely on secondary sources from historians and social
scientists, bringing their insights into conversation with the changes in
inter-American jurisprudence we describe in Part I. Our goal is not to
produce original research on U.S. social movements nor to character-
ize the broad and diverse array of Indigenous and Afro-descendant civil
society actors in the United States. Instead, our claim is more limited:
we note that historians and social scientists have observed certain gen-
eral trends in the United States that might inform these actors’ approach
to engaging with the inter-American system.
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II. THE INTER-AMERICAN HUMAN Ri1GHTS SYSTEM’S EVOLVING
APPROACH

This Part describes how the IAHRS’s approach to the human rights
of Indigenous peoples and persons of African descent has changed over
time. Subpart II.A sets the scene by summarizing the early efforts of
the system with regard to the human rights of both Indigenous peoples
and persons of African descent. Subpart II1.B explains the recent, lim-
ited work that the Inter-American Commission on Human Rights (the
Commission or IACHR) has done on the rights of Afro-descendants fol-
lowing decades of neglect. Subpart II.C gives an overview of the rich
jurisprudence of the Inter-American Court of Human Rights (the Court
or [JACtHR) on the rights of Indigenous peoples. In both Subparts I1.B
and II.C, the developments in rights of Indigenous peoples and per-
sons of African descent overlap with the increasing willingness of the
IAHRS to address violations of ESCER.

A. Early Efforts

In the Western Hemisphere, the Organization of American States
(OAS) provided the institutional architecture for the advancement
of human rights. Seven months before the Universal Declaration of
Human Rights was approved by the UN General Assembly (December
10, 1948), the OAS approved the American Declaration of the Rights
and Duties of Man.® A decade later, the OAS created the Commission
(1959). In 1969, the Organization finalized the American Convention
on Human Rights (1969);” the Convention entered into force in 1978.
Yet, for several decades after the drafting of the American Declaration,
the creation of the Commission, and the drafting of the American
Convention on Human Rights, the growth of human rights law in the
Americas was not recognized as the main or even a valuable means
of advancing the interests of Indigenous peoples of the Americas.
Although Indigenous peoples had diverse interests and strategies for
advancing them, self-determination was generally understood to be
the principal demand of Indigenous peoples, particularly in American
states in which the majority of the population was Indigenous.® The
inter-American system has increasingly used the framework of

6.  Org. of Am. States (OAS), Am. Declaration of the Rts. And Duties of Man, May
2, 1948, (adopted at the Ninth International Conference of American States in Bogota,
Colombia; the same conference that adopted the Charter of the Organization of American
States and thereby created the OAS).

7 OAS, Am. Convention on Hum. Rts. “Pact of San Jose, Costa Rica,” Nov. 22, 1969.

8. Karen Engle, On Fragile Architecture: The UN Declaration on the Rights of
Indigenous Peoples in the Context of Human Rights,22 Eur. J. INT'L. L. 1,142-62 (2011).
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self-determination in the Inter-American Court of Human Rights’
case law and in the Commission’s reports, but initial self-determina-
tion developments were based on the right to collective property over
ancestral lands and territories.” The move to rights involved both advan-
tages (legitimacy, institutional fora) and disadvantages (less ambitious
demands).! According to Karen Engle:

The principal tactic Indigenous rights advocates pursued in the 1970s

and 1980s . . . was external self-determination . . . Concerns were

raised regarding the limitations of the human rights framework,

including its failure to address the political rights of self-determina-

tion and its focus on the individual rather than that group.!!

Despite these limitations, Engle observed:

in the late 1980s and early 1990s a number of Indigenous rights advo-

cates began to turn to human rights law . . . [They] softened their

stance on self-determination and attempted to broaden the general,

liberal model of human rights so as to incorporate a collective right to
culture and allow for difference within an equality model."

In this period, the system paid little attention to racial discrimina-
tion. This is likely the result of a range of factors, including: the influence
of the United States on the [AHRS combined with the U.S. government’s
reluctance to be held accountable in international fora for racial discrim-
ination;" the overwhelmingly white (and male) composition of members
of the Commission (and later, the Court);'* and the urgency of addressing

9. Case of the Miskito Divers (Lemoth Morris et. al.) v. Honduras, Judgment, Inter-
Am. Ct. H.R (ser. C) No. 432 (Aug. 31,2021).

10. Engle, supra note 8.

11. Id.

12. Id.

13.  See Carol Anderson, A Hollow Mockery, in BRINGING HUMAN RiGHTS HOME:
A History oF HumMaN RiGHTS IN THE UNITED STATES (2009) (discussing how the State
Department worked to limit the powers of the UN to ensure that it would not be able
to investigate racism, Jim Crow, lynching, and voter suppression in the United States,
particularly in the South); see also Anderson, supra note 4, at ch. 4 (describing how the U.S.
State Department arm-twisted the NAACP to crush the international advocacy on abuse
of the rights of African Americans by a leftist rights organization).

14.  With some notable exceptions from the Caribbean, the defining characteristics of
the members of the Commission and judges of the Court have been white male academics of
relative privilege and means. According to the webpage of the Inter-American Commission
on Human Rights, until 2020, seventy-six people have served on the Commission. Of
those, only eight (10.5%) have been Afro-descendants. There have been no self-identified
Indigenous members of the Commission to date. See Composition, IACHR, https://www.
oas.org/es/cidh/mandato/composicion.asp; see also For Suitable Representation in the
Inter-American Commission on Human Rights, CTR. FOR JUSTICE & INT’L Law (CEJIL),
https://cejil.org/blog/por-una-representacion-adecuada-en-la-comision-interamericana-de-
derechos-humanos. With respect to the Court, through 2020, thirty-nine judges have served.
Of these, only 5 (12.8%) have been women and 4 (10.25%) have been Afro-descendants.
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other issues (the wholesale torture, summary execution and forced dis-
appearance of political dissidents during the Cold War). Over time,
however, the system’s human rights bodies have addressed racial dis-
crimination through the various functions of the Commission and the
jurisprudence of the Court, as outlined in the following sections.

B. Afro-Descendants and the Inter-American Commission: Decades
of Disregard, then Gradual and Limited Recognition of Racism

Despite over six decades of existence, only in the past sixteen
years has the IJAHRS begun to tackle racism directly. This recognition
of the centrality of racism in the hemisphere no doubt tracks greater
concern by civil society and state entities across the Americas over the
past several decades. Although some recent cases address racial dis-
crimination (summarized below), much of the IAHRS’s work on racism
has come in the form of country reports and thematic reports. Here as
well, the engagement of the IACHR has been slow compared to work
on other rights issues. Further, most of the work of the Commission
(and of the Court) has been reactive and narrowly focused.

1.  Rapporteurships

The TACHR began to create Rapporteurships in 1990 to address
issues faced by groups in situations of vulnerability or subordination.'
Since then, Rapporteurships have served to enhance the capacity of the
Commission to monitor rights abuses in an increasing range of focus
areas. Rapporteurships now regularly visit states in the Americas,
issue statements, research and publish reports, and assist in the pro-
cessing of cases and requests for precautionary measures. Remarkably,
it was not until 2005, some fifteen years after the creation of the first
Rapporteurship, that the Commission deemed it necessary to create
the Rapporteurship on the Rights of Persons of African Descent and
against Racial Discrimination. Before this, the Commission had estab-
lished Rapporteurships on the rights of Indigenous peoples (1990),

No one who self-identifies as Indigenous has served on the Court. The role of Secretary of
the Court has never been held by a woman, Afro-descendant, or person self-identifying as
Indigenous. Of the eleven executive secretaries of the Commission, none have been Afro-
descendant or have self-identified as Indigenous.

15.  Thematic Rapporteurships and Units, IACHR, https://www.oas.org/en/iachr/
mandate/rapporteurships.asp (last visited Dec. 5, 2021) (“Starting in 1990, the Inter-
American Commission began creating thematic rapporteurships in order to devote
attention to certain groups, communities, and peoples that are particularly at risk of human
rights violations due to their state of vulnerability and the discrimination they have faced
historically. The aim of creating a thematic rapporteurship is to strengthen, promote, and
systematize the Inter-American Commission’s own work on the issue.”).
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women (1994), migrants (1996), freedom of expression (1997), human
rights defenders (2001), and persons deprived of liberty (2004).'* To
the extent that the creation of a Rapporteurship demonstrates the sys-
tem’s focus on a particular group, the delay between the creation of
the Rapporteurship on Indigenous rights and the rights of persons of
African descent is a testament to the limited importance given to racism
as a human rights issue by the [AHRS.

2. Country reports

Country reports were the IACHR’s earliest tool, with their first
use dating back to 1961."7 Still, the Commission did not include racial
discrimination as a topic addressed in a report on a given country until
three decades later. Only since the late 1990s has the IACHR addressed
racial discrimination in country reports.

In its Report on the Human Rights Situation in Brazil in 1997, the
Commission included a brief chapter titled “Racial Discrimination.”!8
That same year, in its Report on the Human Rights Situation in Ecuador
in 1997, the IACHR included a brief chapter on “the rights of Afro-
Ecuatorians.”" In 1999, in its Third Report on the Situation of Human
Rights in Colombia, the Commission included a chapter on “the rights
of Black communities.”® 1In its Report on the Situation of Human
Rights in the Dominican Republic in 1999, the IACHR included a chap-
ter on Haitian migrant workers and their families. The chapter focused
principally on migrant worker status, only tangentially addressing the
racial element in the discrimination and abuses suffered.!

Despite this flurry of activity between 1997 and 1999, between
1999 and 2013, the IACHR adopted numerous country reports with-
out including chapters on racism in the situation of Afro-descendants.
After this fourteen-year hiatus, the Commission addressed race

16. Id.

17 Claudio Grossman, Protecting Human Rights in the Americas: The Continuous
Role of the Inter-American Commission on Human Rights, in THE IMPACT OF THE INTER-
AMERICAN HUMAN RIGHTS SYSTEM: TRANSFORMATIONS ON THE GROUND 34, 34 (Armin von
Bogdandy et al., eds., 2024).

18. TACHR, Report on the Situation of Human Rights in Brazil, OEA/Ser.L/V/IL.,
Doc. 9 (1997).

19. IACHR, Report on the Human Rights Situation in Ecuador, OEA/Ser.L/V/I1.96,
Doc. 10 rev. 1 (1997).

20. IACHR, Third Report on the Situation of Human Rights in Colombia, OEA/
Ser.L/V/11.102, Doc. 9 rev. 1 (1999).

21, Id
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and Afro-descendants in its report Truth, Justice and Reparation in
Colombia in 2013.%2

From 2015 to 2021, the Commission addressed issues of racism
across the hemisphere in the context of the broader human rights situation
affecting each state. In its report on the Situation of Human Rights in the
Dominican Republic in 2015,% for example, the Commission incorpo-
rated the issue of racism expressly and in detail in its analysis of the rights
of Haitians and those of Haitian descent. That same year, in its Report
on the Situation of Human Rights in Honduras in 2015, the Commission
included several chapters that considered the rights of Afro-Hondurans.?*

In its Report on the Situation of Human Rights in Guatemala in
2017, the IACHR included a brief reference to the Afro-descendant
community in Guatemala (which, in relative terms, is quite small com-
pared to most other states in the Americas). In its report on the Situation
of Human Rights in Honduras in 2019, the Commission recognized the
Afro-descendant population, along with Indigenous peoples, as a group
deserving of special attention.”® In its Report on the Human Rights
Situation in Cuba in 2020, the Commission included a chapter on Afro-
descendants.”” Most recently, in its report on the Human Rights Situation
in Brazil in 2021, the Commission dedicated a section to historical and
structural discrimination against the Afro-Brazilian population.

In over seventy country reports produced by the Commission in
six decades (1962—-1971), the issue of racism has appeared in just ten
reports, the vast majority of which were drafted in the past decade.

3. Thematic Reports

Between 1998 and 2001, the Commission adopted roughly one hun-
dred reports on thematic issues. Of these, only three focus in-depth on the
issue of racism or the situation of Afro-descendants. The Commission’s
first focused report on Afro-descendants was its 2011 Report on the

22. IACHR, Truth, Justice and Reparation: Fourth Report on Human Rights
Situation in Colombia, OEA/Ser.L/V/IL. (2013).

23. IACHR, Report on the Situation of Human Rights in the Dominican Republic,
OEA/Ser.L/V/1, Doc. 45/15 (2015).

24. TACHR, Situation of Human Rights in Honduras, OEA/Ser.L/V/II, Doc. 42/15
(2015).

25. IACHR, Situation of Human Rights in Guatemala, OEA/Ser.L/V/11, Doc. 208/17
(2017).

26. TACHR, Human Rights Situation in Honduras, OEA/Ser.L/V/II, Doc. 146
(2019).

27 IACHR, The Situation of Human Rights in Cuba, OEA/Ser.L/V/II, Doc. 2
(2020).

28. IACHR, The Situation of Human Rights in Brazil, OEA/Ser.L/V/11, Doc. 9
(2021).
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Situation of People of African Descent in the Americas.”? The next rel-
evant report issued by the Commission in this area addressed a specific
issue in greater detail, considering the experiences of Indigenous peo-
ples and persons of African descent in relation to extractive industries.*
Finally, the third report to focus specifically on racial discrimination is the
Commission’s 2018 report African Americans, Police Use of Force, and
Human Rights in the United States.*!

4.  Petitions and Cases

Petitions and cases that address issues of racism are relatively few
compared to other issues considered with far greater frequency in the
inter-American system. Of the many hundreds of cases resolved by the
Commission and the Court, to date, no more than two dozen address
issues of race. Of these, at least half have been issued in the past two
years. While it is true that any case system necessarily is reactive, it
is also the case that adjudicatory bodies have significant discretion in
deciding which questions to address when presented with particular sets
of facts. And while other matters, such as forced disappearances, tor-
ture, and political persecution, may have been more prevalent in the first
decades of operation of the system, the Commission, and even more so
the Court, still failed to seize various opportunities to address racism
in the Americas.

One example of this failure to consider race comes from one of
the earliest cases presented to the Court, Aloeboetoe v. Suriname, which
addressed the slaughter of a Maroon community by security forces.*
In the reparations phase of the case, the Commission suggested “that
the killings were racially motivated and committed in the context of
ongoing conflicts that apparently existed between the Government and
the Saramaka tribe.”>* The Court rejected this interpretation of events,
holding instead that:

the origin of the events . . . lies not in some racial issue but, rather,
in a subversive situation . . . Although [references are made] to the

29. IACHR, The Situation of People of African Descent in the Americas, OEA/
Ser.L/V/II, Doc. 62 (2011).

30. IACHR, Indigenous Peoples, Afro-Descendant Communities and Natural
Resources: Human Rights Protection in the Context of Extraction, Exploitation, and
Development Activities, OEA/Ser.L/V/II, Doc. 47/15 (2015).

31. TACHR, African Americans, Police Use of Force, and Human Rights in the
United States, OEA/Ser.L./V/I1, Doc. 156 (2018).

32. Aloeboetoe et al. v. Suriname, Merits, Judgment, Inter-Am. Ct. H.R. (ser. C) No.
11 (Dec. 4,1991).

33.  Aloeboetoe et al. v. Suriname, Reparations and Costs, Judgment, Inter-Am. Ct.
H.R. (ser. C) No. 15, ] 82 (Sept. 10, 1993).
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conflicting relationship that appears to have existed between the

Government and the Saramakas, in the instant case it has not been

proved that the racial factor was a motive for the killings.**

Below, we outline the main issues considered in the small uni-
verse of decided cases that have addressed racism to some degree into
five groups: those considering racism in the application of the death
penalty in the United States; racism in labor conditions in Brazil; racism
in police actions; racism in land and territorial disputes; and racism
in migration by authorities in the Dominican Republic. These cases
address the specific context before them, assessing whether particular
situations of fact that involve racism or race-based discrimination con-
stitute violations of rights protected by the American Declaration or
American Convention. There is relatively little analysis of racism as a
broader phenomenon in these decisions.

a. Racism in the Criminal System of the United States
(Application of the Death Penalty)

One of the earliest IAHRS cases to address racism focused on
the death penalty in the United States. In Williams Andrews v. the
United States (1997), the IACHR found that the racial biases of mem-
bers of a jury violated the right to a fair and impartial trial before the
law.» More recently, in the cases of Kevin Cooper v. the United States
(2015),% Julius Omar Robinson (2020),*” and Cordia Hall (2020),3 the
Commission considered claims of racial discrimination in the impo-
sition of the death penalty. In all these cases, the analysis largely
tracks the reasoning of U.S. decisions finding racial discrimination in
the application of the death penalty and does not engage with racism
beyond this limited context. The IACHR found, in these cases, that the
U.S. government had failed to meet its obligation to investigate and
remedy allegations of racially biased sentencing.

b. Racism in Labor Relations in Brazil

In Simone Andre Diniz v. Brazil (2006), the IACHR considered the
actions of private parties.* An advertisement sought a woman childcare

34, Id.

35. William Andrews v. United States, Case 11.139, Inter-Am. Ct. H.R., Report No.
57/96, OEA/Ser.L/V/11.95, doc. 7 rev. at 570 (1997).

36. Kevin Cooper v. United States, Case 12.831, Inter-Am. Ct. H.R., Report No.
78/15, OEA/Ser.L/V/II. 156, doc. 31 (2015).

37 Julius Omar Robinson v. United States, Case 13.361, IACHR, Report No. 210/20,
OEA/Ser.L/V/II, doc. 224 (2020).

38. Orlando Cordia Hall v. United States, Case 12.719, IACHR, Report No. 28/20,
OEA/Ser.L/V/11, doc. 38 (2020).

39. Simone André Diniz v. Brazil, Case 12.001, IACHR, Report No. 66/06 (2006).
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worker, “preferably white.” The plaintiff, an Afro-Brazilian applicant,
was not considered for the position. She complained to state authori-
ties, who archived the investigation without results. The Commission
held that the state had failed in its duty to investigate illegal discrimi-
nation adequately.

More recently, in 2021, the Commission decided a similar set of
facts involving racial discrimination by private employers. In Neusa
dos Santos Nascimento and Gisele Ana Ferreira v. Brazil (2021),* the
Commission addressed a help-wanted advertisement placed by a pri-
vate company for which Afro-Brazilian women expressed interest.*!
The company turned away these women, asserting that the positions
had already been filled. Hours later, a white woman was allowed to
apply and was hired.*> The Afro-Brazilian women who had been turned
away filed complaints alleging racial discrimination that were rejected
or still pending at the time of the Commission’s decision.* The IACHR
held that the Brazilian state had violated its duties to ensure their right
to judicial protection in conjunction with their rights to work, equality,
and non-discrimination.*

In the case of Hacienda Brasil Verde Workers v. Brazil (2016),
the Court again was presented with the opportunity to consider racial
motivation, in addition to other factors, as responsible for a violation
of rights. The Hacienda Brasil Verde Workers case involved a situation
of forced labor involving dozens of men recruited into debt bondage
in the Brazilian Amazon.* Although presented with evidence of racial
motivation and discrimination, the Court focused its analysis on dis-
crimination and structural injustice due to economic conditions.*

Finally in 2020, in the case of Employees and Families of the
Fireworks Factory of Santo Antonio de Jesus v. Brazil, concerning an
explosion in a fireworks factory not adequately supervised by state
authorities, the Court addressed the racial discrimination at the root of
the factory’s appalling labor conditions. In the explosion, dozens were
killed and gravely injured, the vast majority women and children of
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www.oas.org/en/iachr/jsForm/?File=/en/iachr/media_center/preleases/2021/213.asp.
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African descent. The explosion took place in a context in which labor
opportunities for Afro-Brazilians (in particular, Afro-Brazilian women)
were scarce. The Court held that the state had violated their rights to
life, equality, and non-discrimination, and had failed in its obligation
to provide special protection to children. In contrast to its analysis in
Hacienda Brasil Verde Workers (and earlier, in Aloeboetoe), the Court
applied intersectional analysis to address racism. In the section of the
judgment concerning measures to guarantee non-repetition, the Court
ordered Brazil to take steps to oversee fireworks production and, more
relevant to our analysis, to implement socioeconomic development pro-
grams for the benefit of the residents of Santo Antdnio de Jesus, an
overwhelmingly poor, Afro-Brazilian community.*’

¢. Racism in Police Actions

In the case of Acosta Martinez and Others v. Argentina (2020),
the state of Argentina accepted responsibility for the arrest and death in
detention of an Afro-Uruguayan, as well as for employing racial pro-
filing. As a guarantee of non-repetition, the Court ordered Argentina
to include training for police forces in Buenos Aires on racial, national
origin, skin color, and other stereotypes and profiling in stops, deten-
tions, and other police actions.*®* The Court additionally ordered that
this training address the negative impacts of such profiling on people
of African descent.” Finally, the Court ordered Argentina to create and
support a mechanism to register complaints by individuals who claim
to have been stopped or arrested arbitrarily based on racial profiling, as
well as to register data on a range of issues affecting persons of African
descent in the country.>

Additionally, in an earlier case, Wallace de Almeida v. Brazil
(2009), the Commission had addressed allegations of racism by military
police who had killed a young, Afro-Brazilian soldier near his home
in a humble hillside community in Rio de Janeiro.”! The Commission
agreed with the petitioners that state police forces had discriminated
against the victim based on his race and socioeconomic status.

47 Workers of the Fireworks Factory in Santo Antonio de Jesus v. Brazil, Preliminary
Objections, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 407
(July 15,2020).

48. Id.

49. Id.

50. Acosta Martinez et al. v. Argentina. Merits, Reparations and Costs, Judgment,
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A New Path Forward? 53

d. Land Tenure and Afro-Descendant Communities

In the case of Afro-descendant Communities Displaced from the
Cacarica River Basin (Operation Genesis) v. Colombia, the Court
addressed a range of violations in the context of the joint military and
paramilitary Operation Genesis. Among the issues analyzed by the
Court was the dispossession of Afro-descendant communities by the
operation. The Court found Colombia responsible for rights violations,
including violation of these communities’ collective property rights, and
ordered the state to make reparations.*

e. Racism in Haitian Migration in the Dominican Republic

In the case of Yean and Bosico v. Dominican Republic (2005), the
Court addressed the refusal by authorities in the Dominican Republic
to issue birth certificates to two girls of Haitian descent born in the
Dominican Republic.?® The lack of recognition by the state obstructed
the girls’ access to education and other rights to which they would be
entitled as Dominican citizens.* Although the Court focused its analy-
sis on the discrimination that the girls suffered because of their Haitian
ancestry, it failed to expressly address the issue of racism, thus missing
the opportunity to develop its jurisprudence on a widespread practice in
the Dominican Republic and the Americas.

In 2014, the Court revisited the issue of treatment of Haitians and
those of Haitian descent by Dominican authorities in Dominicans and
Haitians Expelled by the Dominican Republic.>® A decade after its first
foray into the issue of nationality and race-based discrimination, the
Court expressly addressed the racial element, holding the Dominican
Republic responsible for the racially discriminatory actions and pol-
icies of its agents and requiring the state to take measures to ensure
non-repetition of rights abuse based on race.

C. Indigenous Rights

The Commission first issued a final report in a case involving
Indigenous peoples in 1985 in the case of the Yanomami People v.

52. Afro-Descendant Communities Displaced from the Cacarica River Basin
(Operation Genesis) v. Colombia, Preliminary Objections, Merits, Reparations and Costs,
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 270 (Nov. 20, 2013).
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2005).

54. Id.

55. Dominican and Haitian People Expelled v. Dominican Republic, Preliminary
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Brazil, interpreting the guarantees provided in the American Declaration
in relation to a highway development project.”® The Commission
ruled that the highway had detrimental impacts on the rights to health
and well-being, life, and freedom of movement and residence of the
Yanomamis. After this case, apart from discussion of Indigenous
rights in thematic reports, it was not until over a decade later that the
Commission would return to this topic. In 2001, the Court issued its
first major opinion on Indigenous rights in Awas Tingni.”” Although the
Commission had addressed Indigenous rights in reports and cases, and
the Court had considered issues related to traditional family structure
(for the purpose of awarding damages in Aloeboetoe v. Suriname),*®
Awas Tingni is a watershed decision that transformed the protection of
Indigenous communities in the Americas.

Although there have been other issues involving Indigenous peo-
ples that the Commission and the Court have addressed, the focus of
this Subpart is the lands, territories, and natural resources of Indigenous
peoples, which have been the primary concerns raised by the affected
stakeholders.”® Between 2001 and 2021, the Commission decided ten
cases directly addressing these concerns. Lands, territories, and natural
resources also provide the most expansive opportunities for Indigenous
peoples to advocate for their autonomy and to overcome legacies of
colonialism.

Beginning with Awas Tingni, the Court expanded the reach of the
protection of collective property and defined the scope of state obliga-
tions with increasing clarity. As detailed below, however, the Court’s
more recent cases have failed to reiterate earlier statements regarding
the need to ensure free, prior, and informed consent (FPIC) on major
projects that affect Indigenous communities. Although it has not
reversed or questioned previous holdings on FPIC, the Court has failed
to refer to these holdings despite the circumstances warranting such ref-
erence. At the same time, the Commission has maintained consistently
that on projects of a certain magnitude, consent is required.

56. Yanomami Community v. Brazil, Case 7615, Inter-Am. Ct. H.R., Report No.
12/85, OEA/Ser.L/V/11.62, doc. 10 rev. 1 (1985).
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Awas Tingni continues to be one of the most important
Inter-American Court cases on Indigenous rights. Faced with
extractive-industry degradation of traditional, undemarcated lands, the
Court in Awas Tingni held that: 1) Article 21 of the American Convention
(on the right to property) protects the collective property of Indigenous
peoples; ii) there exists, and must be recognized, a special relationship
between Indigenous peoples and their land, a relationship which is the
basis for their cultural, social, spiritual, and economic life; iii) posses-
sion of lands should suffice for Indigenous peoples’ property rights to
be recognized by the state; iv) this collective property right imposes on
the state the obligation to demarcate, delimit, and to provide title for
Indigenous territories; and v) that states may be held responsible inter-
nationally for measures (such as granting concessions to third parties)
that negatively affect the use and enjoyment of Indigenous lands.®

Several years later, in the cases of Yakye Axa v. Paraguay (2005),"
Sawhoyamaxa v. Paraguay (2006),? and Xdkmok Kdsek v. Paraguay
(2010),% the Court interpreted state obligations in Indigenous contexts
arising out of International Labor Organization (ILO) Convention 169. In
these cases, the Court addressed concerns related to natural resources on
Indigenous lands by reference to Article 21 of the American Convention
(the basis for the holding in Awas Tingni). In addition to reiterating that
traditional possession by Indigenous peoples has equivalent legal effects
to valid legal title over land, the Court held that Indigenous peoples
removed from their traditional lands against their will maintain property
rights over those lands notwithstanding lack of legal title (unless those
lands have been transferred to good-faith, third-party buyers).

In all these cases, the Court ruled that Indigenous peoples who
have lost possession of their lands have the right to be reinstated in
their territory or to obtain lands of equal extension and quality. As long
as there exists a special relationship with the land, this demand and
thus the right of Indigenous peoples remains valid. Faced with these
demands, the state is obligated to take steps to return traditional lands
to Indigenous peoples, unless there is a valid basis rendering such return
impossible. The fact that the traditional lands are in private hands,

60. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Merits,
Reparations and Costs, Judgment, IACHR (ser. C) No. 79 (Aug. 31,2001).
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62. Sawhoyamaxa Indigenous Community v. Paraguay, Merits, Reparations, and
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alone, is not sufficient to overcome the state’s obligation in this regard.
In such cases, the state is obligated to provide lands of equal extension
and quality. However, the Court has maintained consistently that it is
not the role of the Court to decide whether the right of the Indigenous
community or another claimant should prevail: this is a determination
within the exclusive domain of the state.

In the case of Saramaka People v. Suriname (2007), the Court
reiterated prior holdings regarding the right of Indigenous peoples to
effective control over their territory without interference. Saramaka
adds detail on the scope of protection over natural resources and their
relation to the economic, social, and cultural survival of Indigenous
peoples. Note here, that the Saramaka people are tribal (Maroons) of
African descent; the Court treated this community, for the purposes of
land tenure, as analogous to Indigenous peoples.*

In Saramaka, the Court emphasized the protection of the tribal
community’s lands and natural resources as a means of preventing the
extinction of the people themselves. It thus clarified that the natural
resources protected by Article 21 are those used traditionally and those
necessary for survival, development, and continuity of the life of the
traditional (or Indigenous) people. At the same time, the Court reiter-
ated that the collective property rights over lands and natural resources
are not absolute.® These rights may be restricted, provided that no
restriction implies the denial of subsistence as a tribal (or Indigenous)
people. In analyzing mining or timber concessions authorized in tra-
ditional territories, the Court outlined the protections that must exist:
the state must ensure the effective participation of the community,
according to its customs and practices; the state must guarantee that
the community will reasonably benefit from the plan undertaken in its
territory; the state must ensure the realization of an environmental and
social impact study.®

Additionally, in this context, the Court addressed for the first and
only time, the question of free, prior, and informed consent in the fol-
lowing terms:

[TThe Court considers that, regarding large-scale development or

investment projects that would have a major impact within Saramaka

territory, the State has a duty, not only to consult with the Saramakas,
but also to obtain their free, prior, and informed consent, according

64. Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations, and
Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 172, ] 87-96 (Nov. 28,2007).
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to their customs and traditions. The Court considers that the differ-
ence between “consultation” and “consent” in this context requires
further analysis.

EEE

The Court agrees with the State and, furthermore, considers that, in

addition to the consultation that is always required when planning

development or investment projects within traditional Saramaka ter-
ritory, the safeguard of effective participation that is necessary when
dealing with major development or investment plans that may have

a profound impact on the property rights of the members of the

Saramaka people to a large part of their territory must be understood

to additionally require the free, prior, and informed consent of the

Saramakas, in accordance with their traditions and customs.®’

Although in subsequent cases the Court developed more spe-
cific guidelines concerning the consultation process as well as other
state obligations related to the protection of traditional territories, on
the central issue of consent, the Court has not reiterated the Saramaka
holding that consent is required in development projects with certain
characteristics. In subsequent cases, the Court has either completely
ignored the issue, turning directly to the specifics of the consultation,
or it has included language that implies consent does not include the
right to veto. Instead, the Court has indicated that the consult should be
directed toward achieving consent without saying—as in Saramaka—
that consent is required.

In the case of Kichwa Indigenous People of Sarayaku v. Ecuador
(2012), the Court reiterated prior statements regarding the scope of
Article 21°s protection of lands, territories, and natural resources. In
Sarayaku, the Court focused on the consultation in greater detail than
in Saramaka and specified that the essential elements of a valid consul-
tation require it: 1) be prior; ii) be undertaken in good faith, seeking to
reach agreement; iii) be adequate and accessible; iv) include an envi-
ronmental impact study; and v) be informed.®® The Court also ruled
that states are obliged not only to realize consultation with traditional
peoples, but also to oversee, control, and provide judicial review (as
necessary) afterward.®

In the case of Kuna of Madugandi and Embera of Bayano and
Their Members v. Panama (2014), the Court analyzed the failure to

67 Id. 19 134,137
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demarcate, delimit, and title Indigenous lands.” In Kuna, the Indigenous
communities had been forced off their lands by a dam project decades
earlier. The Court held the state liable for failure to provide title to the
Indigenous peoples on the alternative lands they currently occupied.
The following year, in Garifuna Triunfo People de la Cruz v. Honduras
(2015), the Court reiterated the state’s obligation to demarcate, delimit,
and provide title to Indigenous lands. The Court addressed the prior,
free, and informed nature of the consultation but failed, again, to refer
to consent in the terms employed in Saramaka.”

In Garifuna People of Punta Piedra v. Honduras (2015), also
decided the same year, the Court considered for the first time the obli-
gation to protect collective property from private actors.”” The Court
defined this as the duty to remove any and all forms of interference
in the territory so as to ensure the full possession and enjoyment of
the same for the Indigenous or tribal community, including, if neces-
sary, the duty to provide compensation and relocation to third parties
encroaching on Indigenous lands. Again, the Court did not refer to con-
sent as it had in Saramaka.™

In the case of Kalifia and Lokono Peoples v. Suriname (2015),
the Court reiterated prior jurisprudence on the obligation to demarcate,
delimit, and provide title for Indigenous lands, or, alternatively, to pro-
vide lands of equal extension and quality.” In Kalina and Lokono,
the Court considered the designation of parts of Indigenous lands as
natural preserves, holding this objective consistent with the rights
of Indigenous peoples over their territories, provided the Indigenous
people are ensured: i) effective participation; ii) access and use of
traditional territories; and iii) benefits of conservation. Again, the Court
failed to mention the state’s obligation to obtain consent.

In two relatively recent cases, the Court has reiterated its juris-
prudence on ensuring enjoyment over property,” and on demarcation,
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delimitation, and titling.”* Once again, the Court failed to mention the
state’s obligation to obtain consent as it had in Saramaka.

Despite its failure to address consent consistently and directly, the
Court has opened a potentially rich avenue to protect Indigenous rights,
as well as collective rights over the environment. In Lhaka Honhat v.
Argentina, the Court held that there had been a violation of the rights to a
healthy environment, adequate food, water, and cultural identity, encom-
passed in the broad terms of Article 26 of the American Convention on
Human Rights. The Court issued this ruling in the context of illegal
lumber operations and cattle raising in the Indigenous area, which neg-
atively affected traditional methods of obtaining food and water for the
Indigenous community. This, the Court held, altered their Indigenous
way of life and violated their right to cultural identity. Thus, Lhaka
Honhat, although silent on the consent principle of Saramaka, raises the
potential of greater use of Article 26 to protect the environment.

III. CHALLENGES AND OPPORTUNITIES FOR ENGAGEMENT wITH U.S.
GOVERNMENT AND CIVIL SOCIETY

This Part assesses the potential challenges and opportunities that
the evolution of the IAHRS’s approach, described in Part II, presents for
its engagement with U.S. government and civil society. Subpart III.A
observes that the system’s emerging willingness to address violations of
ESCER could complicate its engagement with the United States, given
the government’s privileging of civil and political rights over ESCER.
This will likely have limited practical implications, however, given the
government’s more general resistance to international law. Subpart I1.B
notes that historians and social scientists have described U.S. Indigenous
movements as organizing primarily around the concept of sovereignty,
rather than rights, and that this has historically made the IAHRS less
relevant to their struggles for justice. Nascent inter-American efforts to
protect the ESCER of Indigenous communities, however, might make
them more interested in the system. Subpart III.C argues that U.S.
Afro-descendant civil society, which according to historians and social
scientists has mostly privileged a civil rights framework and has a
stronger international tradition than does U.S. Indigenous civil society,

76. Indigenous Communities of the Lhaka Honhat (Our Land) Association v.
Argentina, Merits, Reparations and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 400
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industry on adjacent or nearby Indigenous territories, and, in particular, on peoples living
in voluntary isolation.
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is even more likely to increase its engagement with the IAHRS as the
system develops standards on ESCER and racial discrimination.

A. Government

The system’s emerging willingness to address violations of
ESCER could complicate its engagement with the United States,
given the government’s privileging of civil and political rights over
ESCER.” The U.S. government has undermined and failed to ratify
treaties that would hold it accountable for violations of ESCER. Most
notably among the UN treaties, the United States signed but did not
ratify the International Covenant on Economic, Social and Cultural
Rights.”® It also opposed the creation of an optional protocol that would
create a mechanism to monitor compliance with this treaty.” Within the
inter-American human rights system, the U.S. government signed but
did not ratify the American Convention on Human Rights,* and advo-
cated against granting authority under this treaty for the Commission
to monitor state compliance with Article 26 on economic, social, and
cultural rights.®! It neither signed nor ratified the Additional Protocol to
the American Convention on Human Rights in the Area of Economic,
Social and Cultural Rights (Protocol of San Salvador).®? It likewise
has neither signed nor ratified the Inter-American Convention on the
Prevention, Punishment, and Eradication of Violence Against Women
(Convention of Belém do Para),* and also argued against the inclusion
of Article 5, which accorded equal status to civil, political, economic,
social, and cultural rights.®

77.  Harold J. Berman, United States Policy with Respect to International Human
Rights, 50 Emory L. J. 769,769 (2001).

78. International Covenant on Economic, Social, and Cultural Rights, C.N. 781.2001,
993 UN.T.S. 3 (Dec. 19, 1996).

79. Catarina de Albuquerque, Chronicle of an Announced Birth: The Coming into
Life of the Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights - The Missing Piece of the International Bill of Human Rights,32 Hum. RTs.
Q. 144,155 (2010).

80. Organization of American States, American Convention on Human Rights “Pact
of San Jose, Costa Rica,” Nov. 22,1969, O.A.S.T.S. No. 36, 1144 UN.T.S. 123.

81. Lawrence J. LeBlanc, Economic, Social, and Cultural Rights and the Interamerican
System, 19 J. INTERAM. STUD. & WORLD AFFs. 61, 75-78 (1977).

82. Additional Protocol to the American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights “Protocol of San Salvador,” Nov. 17, 1988,
O.A.S.T.S.No. 69.

83. Inter-American Convention on the Prevention, Punishment, and Eradication
of Violence against Women, (Convention of Belém do Parad): Status of Signatures and
Ratifications, OrG. oF AM. StaTES (May 3, 1995), https://www.oas.org/en/mesecvi/docs/
Signatories-Table-EN.pdf.

84. Comision Interamericana de Mujeres, Comentarios Recibidos de los gobiernos



A New Path Forward? 61

Even assuming that ESCER have, to some extent, attained the
status of customary international law,* the United States likely falls
under the persistent objector exception. In the Reagan era, refusal to
recognize ESCER became the U.S. government’s official policy. The
Reagan Administration adopted a report in which it rejected the very
concept of these rights, instead defining human rights as limited to civil
and political rights.* The U.S. government justified this distinction by
arguing that, in practice, the recognition of ESCER would lead to dif-
ficulties in prioritizing and focusing on violations of civil and political
rights, and might even be used to defend violations of civil and political
rights.?” Tt also argued that economic, social, and cultural rights were
distinct from civil and political rights because economic, social, and
cultural rights were positive rights, whereas civil and political rights
were negative.®® Following this report, rejection of economic, social,
and cultural rights became the U.S. government’s consistent policy.®

These legal and policy arguments, as well as more practical argu-
ments that the U.S. government used to justify its refusal to recognize
ESCER, are no longer applicable and were, from the start, antithetical
to the foundational principles of human rights. Far from undermining
or distracting from civil and political rights, ESCER are interdependent
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with and indivisible from civil and political rights.”® Likewise, both
ESCER and civil and political rights have positive and negative dimen-
sions.”’ Additionally, ESCER are not incompatible with U.S. law;*
although these rights are not embodied in the U.S. Constitution, their
equivalents can be found in state constitutions, and they may also be
fulfilled by federal legislation.”® Finally, the Cold War, during which the
U.S. government construed the International Covenant on Economic,
Social, and Cultural Rights as a “socialist manifesto,” has ended,’* and
many other Western countries now recognize economic, social, and cul-
tural rights.”

Nevertheless, the U.S. government’s efforts to define for itself
which rights constitute human rights, to the exclusion of economic,
social, and cultural rights, has continued through to the twenty-first cen-
tury, as reflected in the creation of a Commission on Unalienable Rights
in 2020.”° The Commission on Unalienable Rights’ final report stated:
“Since the end of the Cold War, a consistent aspect of U.S. human rights
policy, across every presidential administration regardless of political
party, has been U.S. reluctance to recognize economic and social rights
as an integral part of the canon of international human rights.”’ After
reviewing U.S. domestic and foreign policy, as well as the provisions of
the Universal Declaration of Human Rights (selectively ignoring later
developments in international human rights law on the indivisibility and
interdependence of all human rights, including ESCER and civil and
political rights)®®, the Commission on Unalienable Rights concluded
that even now “it is reasonable for the United States to treat economic
and social rights differently from civil and political rights.””

90. Piovesan & Tueller, supra note 84.

91.  Vorland Wibye, supra note 88, at 365.
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J. TransNaT’L L. 97,98, 121, 123-24 (1994); Stark, supra note 88, at 82-83, 89, 91-98.
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The U.S. government’s long history of resistance to international
law in general and inter-American law in particular,'® a resistance
that seems in recent years even to have increased,'” suggests that the
inter-American system’s evolving approach to ESCER and racial dis-
crimination'” would have limited practical implications. Of greater
interest is the potential effect these changes could have on IJAHRS
engagement with U.S. civil society.

B. Indigenous Civil Society

This Subpart combines the work of historians and social scien-
tists with our knowledge of the IAHRS to observe that U.S. Indigenous
civil society, overall, has shown relatively little interest in the TAHRS
in the past. This disinterest stems in part from the IAHRS’s land rights
framework misalignment with U.S. Indigenous movements’ fight for
sovereignty and self-determination. It then suggests that the IAHRS’s
evolving approach to the human rights of Indigenous peoples, espe-
cially its emerging willingness to address violations of ESCER, could
draw more engagement from U.S. Indigenous civil society as a comple-
ment to their sovereignty-focused advocacy.

Although scholars of social movements have observed that they
are no strangers to transnational organizing,'® U.S. Indigenous peoples
have tended to underutilize international human rights mechanisms,
including the Commission.!” Indigenous groups from Latin America
were petitioning the Commission for decades before U.S. Indigenous
claimants brought their first case.!%
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A possible explanation for this relative lack of engagement is that
U.S. Indigenous movements in general have preferred a framework of
sovereignty.!® Their advocacy appears to have focused on ensuring
their autonomy, rather than on holding the U.S. government account-
able for fulfilling the rights of individuals within their communities.
Although the United States is far from perfect in this regard, the fact
that some Indigenous peoples exercise basic sovereignty while main-
taining citizenship rights has led some commentators to view the U.S.
framework as a model, some of whose elements are worthy of rep-
lication.'”” Since this relatively positive practice (limited and flawed
though it may be) occurs at home, there seem to have been few incen-
tives to seek accountability abroad.

Experts have observed that when U.S. Indigenous peoples have
engaged with international human rights law, it has been primarily in the
interest of protecting or expanding their sovereignty through the frame-
work of the right to self-determination.'”® For years, the Commission
stopped short of recognizing a right to self-determination,'® making it an
unlikely forum for Indigenous advocacy given that other bodies, includ-
ing UN mechanisms and even the U.S. government to some extent,''” had
recognized this right. Over the past two decades, however, this focus has
changed as the Commission and Court have moved towards convergence
with universal bodies. In 2010, the Court recognized that “[t]he identi-
fication of the Community, from its name to its membership, is a social
and historical fact that is part of its autonomy. This has been the Court’s
criterion in similar situations.”'"" Although the Court made this state-
ment in a case decided based primarily on the denial of the right to land
encompassed within Article 21 of the American Convention, on the right
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to property, the Court’s assertion that these elements of self-determination
were settled law without more lends support to the view that the Inter-
American system recognizes self-determination.

The Court’s analysis also invoked vida digna, or dignified life, a
concept broad enough to encompass a range of aspects related to auton-
omy of Indigenous communities.'? In 2021, the Commission issued a
report in which it gathered its analysis, casework, and statements, as
well as the jurisprudence of the Court, in support of the Indigenous
right to self-determination.'®* The report’s title—The Right to Self-
Determination of Indigenous and Tribal Peoples—speaks volumes
about the Commission’s recognition of the self-determination frame’s
relevance even in a system that has emphasized land ownership as the
primary basis for advancing Indigenous and tribal rights. Incentives
for U.S. Indigenous peoples to engage with the IAHRS are likely to
increase as it moves closer to the universal system on the issue of
self-determination.

It is worth noting that the land rights approach the IAHRS initially
favored seems to have been modeled on the relationships formed between
Latin American states and Indigenous peoples. This approach is distinct
from the approach English-speaking states such as the United States or
Canada have taken to relationships with Indigenous peoples.'* Although
Indigenous peoples across the Americas have a shared experience of col-
onization resulting in loss of land, culture, and religion, the legal bases of
colonization (and, thus, the legal regimes that arose out of it) were differ-
ent for the United States and Canada than they were for Latin America.'"”
In Latin America, the encomienda system gave individual colonizers
rights over Indigenous peoples’ lands and labor.'® In the United States
to this day, the “doctrine of discovery” gives the state itself ownership of
Indigenous lands and Indigenous peoples residing on the land possessory
rights, which can be extinguished by the state at any time.'"”

Nevertheless, U.S. Indigenous civil society actors might increase
their interest in engaging with the IAHRS if efforts to protect the
ESCER of Indigenous communities elsewhere in the Americas prove
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effective.'® Incentives to engage with the system are likely to increase
as well as it moves closer to the universal system on the issue of
self-determination (as discussed above). The ESCER of Indigenous
communities, including Indigenous communities in the United States,
are often violated.""” For example, U.S. Indigenous peoples experience
high rates of unemployment'? and poverty.'?! They also have low rates
of school attendance,'?* significant health disparities,'”® and frequent
clashes with the state on environmental issues.'”* The COVID-19 pan-
demic, in particular, demonstrated the gravity of these disparities.!'?
Another factor counseling greater engagement with supranational litiga-
tion is the increasingly unlikely prospect of successful impact litigation
before the Supreme Court of the United States.

Evidence of the potential for this increased engagement from U.S.
Indigenous civil society resides in a petition before the Commission,
brought by the Inuit in 2005, claiming that the United States violated
their rights by failing to address climate change.'”® Climate change has
led to rising sea levels flooding their villages and cutting off access to
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402 (1996).
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traditional hunting areas, as well as rising temperatures that also harm
their local environment.'”” The Commission did not have a strong
framework for addressing ESCER violations in place at the time of the
original petition, but it does now.'”® The Court held in Lhaka Honhat
that Article 26 of the American Convention on Human Rights pro-
tects the right to a healthy environment, and applied this provision.'?
Additionally, in January 2023, Colombia and Chile requested an advi-
sory opinion from the IACtHR on climate change and human rights.'*
The decision by the Court is likely to address the extraterritorial obliga-
tions of states on this issue—a matter of consequence to those seeking
to develop legal standards that may be applied to the United States.

C. Afro-descendant Civil Society

Historians and social scientists have observed U.S. Afro-
descendant civil society has tended to favor a rights framework and has
a stronger international tradition than does U.S. Indigenous civil soci-
ety.® This Subpart suggests that U.S. Afro-descendant civil society
actors are thus, in general, more likely than both the U.S. government
and U.S. Indigenous civil society to increase their engagement with
the IAHRS as the system develops standards on ESCER and racial
discrimination.

According to historian Carol Anderson, U.S. advocates for racial
equality engaged with international human rights law during the forma-
tive period in the immediate aftermath of World War II, as the United
Nations was founded. At the time of the San Francisco conference that
established the United Nations and immediately following its creation, the
National Association for the Advancement of Colored People (NAACP),
under the leadership of its foreign policy expert W. E. B. Du Bois,
employed human rights discourse and international advocacy alongside
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civil rights discourse and domestic organizing.'*> Du Bois sought to
leverage the Cold War to draw attention to and criticism of racial discrim-
ination and inequality in the United States from international actors like
the United Nations.'*® NAACP efforts succeeded in calling the world’s
attention to human rights violations in the United States."** The U.S. gov-
ernment pushed back against these efforts as McCarthyism effectively
equated engagement with the United Nations with communism, bringing
criticism and suspicion to the NAACP.'* In this context, the organization
abandoned its international strategy and turned inward to the Constitution
and the frame of civil rights (rather than international human rights).!*
Although there were some U.S. Afro-descendant civil society groups,
such as the Civil Rights Congress,'*’ that continued to operate within the
international human rights framework, they occupied far less space than
the NAACP. Later, in the 1960s, the Black Panthers and others would
turn to international human rights to frame advocacy.'® Still, it seems
fair to conclude that the dominant trend among these groups was to focus
primarily on domestic advocacy.

After a brief interlude, in which historians describe U.S. advo-
cates for racial equality as for the most part maintaining a domestic
focus, Dr. Martin Luther King, Jr. succeeded Du Bois as a leader not
only of the civil rights movement but also of international human rights
movements against racial discrimination and oppression.'* Although
King’s internationalism is not part of the simplistic narrative con-
structed of his message and legacy, he courageously denounced human
rights violations abroad, applied a human rights framework at home,
and encouraged activists to view U.S. and international struggles for
rights as linked.'*® For example, King used the language of human
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rights when speaking about local and international poverty.'*! This is
also an early example of U.S. Afro-descendant civil society’s commit-
ment to pursuing economic, social, and cultural rights alongside civil
and political rights,'*> which will be discussed in greater detail below.

This tradition appears to have continued and expanded as failures
of the U.S. justice system to respond to acts of state violence against
Black people have led scholars and activists to turn to international
human rights mechanisms, including the Commission.'** For example,
Black Lives Matter, the leading U.S.-based movement against state vio-
lence, not only has a global reach but also frames its demands in the
language and law of human rights, such as the right to life.!*

Increased IAHRS attention to issues of racial discrimination pro-
vides a basis for the system to increase engagement with this sector of
U.S. civil society that seems already primed to turn more aggressively
to international fora.'*® Initial convergence between U.S. and Latin
American race ideology,'*® which have historically stood in contrast to
each other,'*” might also facilitate this shift as similar circumstances aid
in shared standards’ development.

African-American civil society might also be interested in newly
strengthened inter-American standards on economic, social, cultural,
and environmental rights.'*® As with the economic, social, and cultural
rights of Indigenous communities, the economic, social, and cultural
rights of racial minorities, including African Americans in the United
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States, are especially prone to violation.'” For example, Black commu-

nities have disproportionately suffered from food insecurity'* and the
devastating effects of the COVID-19 pandemic.”! At the same time,
strengthened standards on racial discrimination could help the IAHRS
to see that a primary reason for the social and economic challenges
faced by African Americans is the legacy of slavery, Jim Crow, and the
unfinished work of Reconstruction.'>?

CONCLUSION

This Article thus posits that U.S. Indigenous and Afro-descendant
civil society may develop a greater interest in the IAHRS, while the
U.S. government will likely maintain its low level of engagement.
Whether this theory is supported by greater engagement with the
system in practice is a promising area for future research. In closing,
we also suggest that the IAHRS could further increase the likelihood
of U.S. civil society engagement, as well as U.S. government engage-
ment, if its analyses and decisions are sensitive to the realities of the
United States. For example, the IAHRS might, when applicable, call
on Indigenous tribal governments to respect, protect, and fulfill rights
and on the U.S. federal government to respect their sovereignty as the
best way to ensure the enjoyment of rights by individuals within the
tribal governments’ jurisdiction. Perhaps the most effective way for
the ITAHRS to achieve these tailored analyses and recommendations is
through frequent dialogue with civil society.'** This Article’s review
of inter-American standards and scholarship on U.S. social movements
suggests that the work of the IAHRS has the potential to be more rel-
evant to U.S. Indigenous and Afro-descendant civil society now than
it has been in prior decades. Still, the IAHRS holds the potential to
become even more relevant to U.S. Indigenous and Afro-descendant
civil society if these actors assist in shaping the standards and calling
for their application.
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