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I. INTRODUCTION

On April 29, 2004, the National Collegiate Athletics Association1

("NCAA") Board of Directors announced that they had overwhelm-
ingly adopted a "landmark" academic reform package.2 NCAA Presi-
dent Myles Brand proclaimed these reforms to be "critically necessary"
to ensure that student-athletes are academically successful. 3 Brand
went as far as to declare this reform package as a "sea change" in col-
lege athletics.4 Robert Hemenway, Chancellor of the University of
Kansas and chair of the NCAA Division I Board of Directors, asserted
that the event was a "very significant day in the history of the NCAA."5

The academic reform package that both Brand and Hemenway spoke
of is called the Academic Performance Program ("APP"). 6

The APP is an incentive/disincentive based program7 comprised of
two main components, the Graduation Success Rate ("GSR") and the
Academic Progress Rate ("APR").8 The GSR is a methodology used to
measure student-athletes' graduation-rates. 9 The NCAA uses GSR

1 The NCAA is a private association of colleges and universities referred to as "member

institutions". The NCAA governs, regulates, and oversees collegiate athletic competition
between its member institutions.

2 NCAA News Release, NCAA Board of Directors Adopts Landmark Academic Reform
Package, http://www.ncaa.org/releases/divi/2004/2004042901dl.htm.
3 Audio Recording: Teleconference announcing new academic reform rules for Division 1

institutions, held by the NCAA (Apr. 29, 2004), http://www.ncaa.org/releases/divi/2004/
2004042901dl.htm.

41 Id.
5 Id.
6 See NCAA, 2007-08 Division I Manual - Operating Bylaws (hereafter "NCAA By-

laws"), Article 23, available at http://ncaa.org/library/membership/division-i-manual/index.
html. (covering the general principles, definitions, application, oversight, penalties, rewards,
appeal and APP revision procedures for NCAA member institutions).
7 The NCAA called the APP an "incentive/disincentive" based program when it was orig-

inally adopted. The only current incentive is a public commendation by the NCAA. The
disincentives range from a written warning to loss of NCAA membership.

8 See NCAA Bylaws Article 23.02-23.02.2, supra note 6 (Definition and Application of
Academic Progress Rate and Graduate Success Rate).
9 See http://www2.ncaa.org/portal/academics-and-athletes/educationandjresearch/aca-

demic reform/gsr/index.html. The NCAA developed the GSR to supplement Federal Grad-
uation Data. The GSR accounts for incoming and outgoing transfer students and mid-term
enrollees, whereas the federal rate does not. As a result, the GSR methodology better repre-
sents student-athletes' actual graduation rates. The equivalent of the GSR for Division II

2008]



228 UCLA ENTERTAINMENT LAW REVIEW [Vol. 15:2

data to track student-athletes' "long-term" academic success. 10 The
APR, on the other hand, provides a "real-time" assessment of students'
and teams' academic progress.' x The NCAA asserts that the APR is the
"fulcrum" upon which the APP rests. 12 The APR has this distinction
because it is the methodology used to (1) track students' and teams'
annual academic progress and (2) assess penalties against member insti-
tutions.1 3 As a result, the APR has a more direct impact than the GSR
on student-athletes and NCAA member institutions.

This article addresses the direct impact of the APP and APR on
student-athletes and member institutions. The APP needs critical scru-
tiny because it appears that a disproportionate level of punishment is
being levied against Historically Black Colleges and Universities
("HBCUs") and African-American males. This potentially discrimina-
tory result leads to inevitable comparisons between this current aca-
demic reform package and one of the NCAA's previous reform
packages, Proposition 16 ("Prop. 16").14 Although the two academic
reform packages differ in fundamental ways,15 there is an eerie corol-
lary. Ironically, when President Brand introduced the APP, APR, and
GSR he heralded the programs as "well-thought-out.' 6 However, it

member institutions is the Academic Success Rate or ASR. It performs the same basic func-
tion for Division II Schools except that it accounts for student-athletes that were recruited
but did not receive an athletic scholarship. Because the focus of the current problem with the
APP is on Division I schools, the ASR will not be discussed in this article.

10 See Trend Data Show Graduation Success Rate Improvement, http://www2.ncaa.org/por-
tal/media and events/press-room/2007/october/20071OO3grad-rate 1 rls.html. The GSR is
used to track graduation rates over six year periods in an effort to represent the long term
trends of graduation rates at particular member institutions.

11 Defining Academic Reform, http://www2.ncaa.org/portal/academics and-athletes/edu-
cation and research/academic reform/definingacademicreform.html. The details of how
the APR works will subsequently be profiled in the main text of this article.

12 Id.
13 Id.
14 Proposition 16 established initial academic eligibility standards for student-athletes that

wanted to participate in NCAA athletic competition and receive athletic financial aid. The
rule required that freshman student-athletes earn a minimum SAT score and a minimum
GPA in core high school courses to be eligible to compete and receive athletic financial aid.
These minimums were set up on a sliding scale so that a higher GPA would allow for a lower
SAT requirement. However, Proposition 16 resulted in a large percentage of African-Ameri-
can student-athletes being declared ineligible for freshman athletics participation and ath-
letic financial aid. Two significant Title VI challenges, Cureton v. NCAA and Pryor v. NCAA
sought to enjoin the NCAA from enforcing Proposition 16 because of its disparate discrimi-
natory impact. Cureton's Title VI claim came under a private-cause of action for disparate
impact. Pryor's Title VI and Section 1981 claim alleged intentional discrimination by the
NCAA. Both these cases will be profiled in detail subsequently in this article.

15 The most obvious difference between Prop. 16 and the APP is that the penalties under
Prop. 16 were assessed against the student-athlete, whereas APP penalties are assessed
against the member institutions.

16 Audio Recording, supra note 3.
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appears the NCAA's current academic reform package was not as
"well-thought-out" as President Brand would have liked.

The APP has definite and obvious flaws. Certainly, its apparent
discriminatory effect on HBCUs and African-American males should
be of great concern. These consequences are embarrassing for the
NCAA and may result in a court finding that the APP is unlawful. This
article provides a foundation for understanding both past and current
NCAA academic reform measures. It also profiles potential legal chal-
lenges a student-athlete may bring to enjoin the NCAA's use of the
APP. Finally, this article highlights the inherent flaws created by sub-
jecting member schools, with significantly different levels of financial
resources, to this dogmatic "carrot and stick" approach to academic re-
form. This article aims to heighten awareness about the problems with
the APP and motivate the NCAA to find solutions that serve all of its
member institutions and student-athletes equitably.

Part II of this article surveys the history of NCAA's academic re-
form efforts and describes why they served as the impetus for APP.17

Part III outlines 1) the basic structure and function of the APR system,
2) how to calculate an APR score, and 3) how APP penalties are deter-
mined and assessed.18 Part IV identifies potential reasons why the APP
levies a disproportionate number of penalties on HBCUs. Part V ana-
lyzes potential legal challenges to the NCAA's use of the APP. Part VI
explains why an incentive/disincentive system has inherent flaws and
provides possible alternatives to ameliorate these intrinsic defects.

Fortunately, the NCAA recognizes the problems with the APP and
represents that it is committed to ensuring diversity and inclusion for all
persons. 19 Ideally, the NCAA will solve the APP's problems quickly
and fairly. If it does not, the NCAA could face expensive and divisive
legal challenges from student-athletes, member institutions, and poten-

17 See History of Academic Reform, http://www2.ncaa.org/portal/academics-and-athletes/
education-and-research/academicreform/history.html.

18 Since, the APR is the "fulcrum" of the APP and the functional tool by which the
NCAA identifies and assesses penalties, understanding how the APR works is vital for this
article. See supra note 11. GSR and Progress Towards Degree calculations are not as perti-
nent for this article. For a discussion of these issues please see the corresponding articles in
the NCAA Bylaws at http://www.ncaa.org/library/membership/division-i manua/2007-08/
2007-08dl manual.pdf

19 See NCAA Constitution, Article 2.6 (The Principle of Nondiscrimination) "The Associ-
ation shall promote an atmosphere of respect for and sensitivity to the dignity of every per-
son. It is the policy of the Association to refrain from discrimination with respect to its
governance policies, educational programs, activities and employment policies including on
the basis of age, color, disability, gender, national origin, race, religion, creed or sexual ori-
entation. It is the responsibility of each member institution to determine independently its
own policy regarding nondiscrimination.".
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tially place its tax-exempt status in jeopardy. The NCAA can avoid this
potential litigation, public embarrassment, and honor its own constitu-
tion by amending the structure of the APP to offset its discriminatory
impact. The NCAA can accomplish broad and lasting academic success
for its student-athletes by providing tangible incentives20 in addition to
punishments.

II. THE HISTORY OF ACADEMIC REFORM IN COLLEGIATE

ATHLETICS

Academic fraud, recruiting violations, and clandestine financial
compensation of student-athletes have plagued collegiate athletics since
its inception.21 Before the formation of the NCAA in 1906, colleges and
universities engaged in nefarious activities to gain an edge in athletics
competition.22 This prompted the NCAA, in its original constitution, to
espouse the principles of honor, integrity, amateurism, and good sports-
manship.23 However, the NCAA exercised no central authority or con-
trol over the member institutions.24  Schools immediately took
advantage of their "home rule. '25 Member institutions routinely en-
rolled "tramp" athletes who would transfer from school to school seek-
ing the highest financial reward.26 As a result, the NCAA instituted
"progress towards degree" requirements. 27

These requirements failed to stem the prevalent recruiting viola-
tions, provision of extra benefits, or the manipulation of financial aid
awards.2s Therefore, in 1948 the NCAA instituted the "sanity code" to
ensure amateurism, academic integrity, and institutional control by lim-
iting recruiting opportunities and financial aid.29 Within the first two

20 Currently the only incentive is an annual public recognition award for the teams whose

APR score is in the top ten percent for that sport. The 2006/07 public award winners can be
seen at http://www.ncaa.org/wps/portaU (Select "Education and Research" hyperlink under
the "Academics & Athletes" menu; then follow "Academic Progress Rates (APR)" hyper-
link; then select "APR Data Per Institution" hyperlink).

21 Joseph Crowley, In the Arena 3 (Digital ed. 2006), available at http://www.ncaa.org/
library/general/in the arena/in the arena.pdf. Colleges routinely had non-students compet-
ing in baseball, football, and even the sport of rowing.

22 Id. at 4. (Many players were paid compensation to attend a particular university and
were not required to attend classes. Often, schools were in direct competition with each
other for the same non-student athletes.)

23 Id. at 15.
24 Id. . at 15.
25 Id. at 15.
26 Jeffrey Waller, A Necessary Evil. Proposition 16 and Its Impact on Academics and Ath-

letics in the NCAA, 1 DePaul J. Sports L. Contemp. Probs. 189, 191 (2003).
27 Id.. at 192
28 Id. at 192
29 Crowley, supra note 21, at 30.
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years of the code, member violations related to covert financial aid

awards become frequent.30 Pressure from member institutions to

loosen the restrictive nature of the "sanity code" led to its elimination
in 1951. 3 1 However, the "sanity code" established that central NCAA
oversight and enforcement of college athletics was here to stay.32

In 1965, the NCAA instituted its first true academic eligibility stan-
dard when it passed the "1.6 rule. 33 This rule established a predictive
methodology to pre-screen student-athletes' potential for collegiate ac-
ademic success. 34 If the methodology projected that the student-athlete
would earn a 1.6 Grade Point Average ("GPA") as freshman in college,
he or she would be eligible to participate in athletics.35 The 1.6 rule was
replaced in 1973 with the "2.0 rule". 36 Unlike the 1.6 rule, the 2.0 rule
was not a predictive methodology based on copious data and calcula-
tions. 37 This rule simply required a student-athlete to graduate from his
or her high school with at least a 2.0 GPA. 38 The 2.0 rule lasted until the
mid 1980's despite the lack of uniformity in the nation's high schools
and abuses by NCAA member institutions.39

In 1986, Proposition 48 ("Prop. 48") was implemented to heighten
academic standards for incoming freshman student-athletes. 40 This aca-
demic reform package required that potential student-athletes earn (1)
a score of at least a 700 on the SAT or a 15 on the ACT, (2) complete
eleven core academic courses while in high school, and (3) achieve a
minimum GPA of 2.0 in those core courses in order to be athletically
eligible. 41 Educators and advocates raised concerns when Prop. 48 re-
sulted in denying a disproportionate number of African-American stu-
dent-athletes athletic eligibility at NCAA member institutions. 42

30 Id. at 31.

31 Id. at 31.
32 Id. at 31.

33 Id. at 49.
34 Waller, supra note 26, at 192.
35 Id.
36 id.
37 Id.
38 Id.
39 Id.
40 Crowley, supra note 21, at 64.
41 Id. (The core course requirement stipulated that every student-athlete must complete a

certain amount of units in social science, natural/physical science, mathematics, and english.)
42 Michael Mondello and Amy Abernethy, A Historical Overview of Student-Athlete Aca-

demic Eligibility and the Future Implications of Cureton v. NCAA, 7 Vill. Sports & Ent. L.J.
127, 132. (2000). (Concerns regarding racial bias of the test and the use of a standardized test
for eligibility was questioned because the SAT was not intended to serve that purpose.)

20081
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Despite these concerns, Proposition 42 ("Prop. 42") tightened the
restrictions on Prop. 48 in 1989.43 Prop. 42 limited student-athletes who
met at least one academic eligibility benchmark 44 to only "need-based"
financial aid and not "athletic-based" financial aid.45 It became clear by
this point that the NCAA's effort to combat rules violations with cen-
tral governance, academic reforms, and initial eligibility standards was
well established. Although the NCAA did have some success in the
1970's and 1980's enforcing its rules, there were still rampant recruiting,
academic, and financial aid abuses.46 So many abuses, in fact, the public
at large started showing concern that the integrity of college athletics
and education were in jeopardy.47

In 1991, after a decade of scandal in college athletics 48 The Knight
Commission on Intercollegiate Athletics released a report titled,

43 Id. at 135.
44 The requirements were (1) Score at least a 700 on the SAT or a 15 on the ACT, (2)

achieve a minimum GPA of 2.0, and (3) complete certain core courses while in high school.
(These student-athletes are known as "partial-qualifiers.")
45 Mondello, supra note 42 at 135. (Prop. 48 allowed athletic aid even though the student-

athlete was ineligible under the initial eligibility standards. Essentially, Prop. 42 eliminated
athletic financial aid for partial-qualifiers.)

46 Crowley, supra note 21, at 63-73.
47 See Letter from William C. Friday, Co-Chairman, President, William R. Kenan Jr. Fund

and Theodore M. Hesburgh, C.S.C., Co-Chairman, President Emeritus, University of Notre
Dame, to Mr. Lee Hills, Vice Chairman, Board of Trustees, Knight Foundation (Mar. 1991)
(available at http://www.knightcommission.org/about/keeping-faithletter of transmittal).

48 A multitude of NCAA violations occurred at many educational institutions in the
1980's. Some of the most serious infractions included academic fraud and provision of im-
proper benefits for student athletes. One example stemmed from the "win at all costs" cul-
ture surrounding athletes at the University of Georgia ("UGA"). A former development
studies faculty member sued UGA after she claimed she was fired from her position because
she spoke out against the preferential treatment student-athletes received at UGA. She ac-
cused UGA of exploiting its African-American athletes by keeping them eligible through
the school's remedial program even though their likelihood of graduation from the univer-
sity was slim. See Kemp v. Ervin, 651 F.Supp. 495 (1986). Other problems occurred at
Creighton University(Creighton). Kevin Ross, a basketball player sued Creighton for educa-
tional malpractice and "negligent admission." Ross exhausted his athletic eligibility without
ever coming close to earning his degree. Ross was only able to read at a third grade level
when he left Creighton. See Ross v. Creighton University, 957 F.2d 410 (1992). Former All-
Pro NFL Lineman Dexter Manley revealed that he had made it through college without
being able to read. See Laura Pentimone, The National Collegiate Athletic Association's
Quest to Educate the Student-Athlete: Are the Academic Eligibility Requirements an Attempt
to Foster Academic Integrity or Merely to Promote Racism?,14 N.Y.L Sch. J. Hum. Rts. 471,
480. At Southern Methodist University, tens of thousands of dollars were paid to players
directly in a scandal that implicated coaches, boosters, the university's Board of Governors,
and even the Governor of Texas, a SMU alumnus. See (http://www.ncaa.org/library/general/
in the arena/in the arena.pdf at page 70). This list is by no mean exhaustive but only indic-
ative of a rampant problem that plagued college athletics in the 1980's. These kinds of
problems continued to occur well into the 1990's and into the new millennium. In 2003,
former UGA men's basketball coach Jim Harrick and his son, Jim Jr. (who served as an
assistant coach) were both associated with academic fraud issues relating to their teams stu-



2008] NCAA ACADEMIC PERFORMANCE

"Keeping the Faith with the Student Athlete: A New Model for Inter-
collegiate Athletics. '49 This independent report called for greater presi-
dential control of intercollegiate athletics and a commitment to ensure
academic and fiscal integrity through a certification process.50 This re-
port and the public image problem from which it grew led the NCAA
to institute a stronger NCAA academic reform package in 1992.51 This

academic reform package was Prop. 16 and it was fully implemented by
the 1996-97 academic year.52

Prop. 16 heightened initial eligibility requirements by requiring
two additional core courses and a 2.5 high school GPA. 53 However, a
"sliding scale" was implemented to make the initial eligibility index
more malleable. 54 A student-athlete could remain eligible if his or her
GPA dropped below the 2.5 if he or she had a considerably higher SAT/
ACT score. 55 Despite this sliding scale, a study by The National Center
for Education Statistics indicated that Prop. 16 significantly reduced
opportunities for all student-athletes, particularly African-Americans. 56

The study also indicated that student-athletes from lower socio-eco-
nomic classes suffered disproportionately.57 As was expected by many
concerned parties, Prop. 16's initial academic eligibility standards dis-
parately limited athletic opportunities for many economically dis-

dent-athletes. Jim Sr. resigned and Jim Jr. was fired in March of 2003 after it was revealed
Jim Jr. provided passing grades to his players for classes they never attended. It was also
later revealed that Jim Sr. had tampered with his student-athlete's grades at his previous
employer, the University of Rhode Island. While at UGA, Jim Sr. was also shown to have
provided his credit card to one of his student-athletes for the purchase of a television. See
http://sportsillustrated.cnn.com/basketball/college/news/2003/03/27/harrick-resigns-ap/. The
problems with academic fraud continue to this day. Even as this article is being written,
Florida State University had 36 student-athletes suspended for academic fraud. See, Andrew
Carter, 36 FSU Players Sidelined, Orlando Sentinel, Dec. 22, 2007, at http://www.topix.net/
content/trb/2007/12/36-fsu-players-sidelined); See, Andrew Carter, FSU Puts Its Sports
Teams on Probation, Orlando Sentinal, Feb. 15, 2008, at http://www.orlandosentinel.com/
sports/college/orl-fsul508febl5,0,6363901.story
49 Commission Reports, http://www.knightcommission.org/about/knight-commission-re-

ports/.
50 Id.
51 Crowley, supra note 21, at 77.
52 Mondello, supra note 42 at 135.

" Id. at 136-37.
54 Mondello, supra note 42 at 136. (The sliding scale would allow a student-athlete to have

a GPA below the minimum if the student-athlete's SAT/ACT score were higher than the
minimum 820. A student-athlete with a 2.0 GPA needed a SAT score of 1010 to be athleti-
cally eligible.)
55 Id.
56 Id. at 137. (Approximately half of the college bound African-American students met

Prop. 16 compared to two-thirds of Caucasians and Asians. Overall, 20% fewer students met
Prop. 16 requirements compared to Prop. 48.)
51 Id. at 138.
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advanted African-American student-athletes. 58 Two significant legal
challenges resulted from Prop. 16's disparate discriminatory impact.59

Both cases were adjudicated in the Eastern District of Pennsylvania
and eventually the Third Circuit.60 The case of Cureton v. NCAA was
heard in 1999, followed by Pryor v. NCAA in 2000.61

Tai Kwan Cureton and three other plaintiffs alleged that Prop. 16
had a disparate discriminatory impact on African-American student-
athletes.62 The defendants brought an implied cause of action for dispa-
rate discriminatory impact under Title VI of the Civil Rights Act of
1964 against the NCAA. 63 The District Court found for the plaintiffs in
what is now referred to as Cureton 1.64 The Third Circuit overturned
this holding in Cureton 11.65 The pertinent details of these cases will be
analyzed subsequently in this article. What is important to realize is
that the Cureton plaintiffs were not alleging intentional discrimination
by the NCAA, only that its policies had a disparate discriminatory
impact.66

In 2001, the Supreme Court eliminated an implied cause of action
for disparate discriminatory impact under Title VI in the case of Alex-
ander v. Sandoval.67 As a result, a case under Title VI now requires

58 Id.

59 Waller, supra note 26, at 194-95.
60 Id.

61 Cureton v. NCAA, 37 F. Supp. 2d 687 (E.D. Pa. 1999); Pryor v. NCAA, 153 F. Supp.

2d. 710 (E.D. Pa. 2000).
62 Cureton, 37 F. Supp. 2d at 689.
63 Id.

64 Id. at 715.
65 Cureton v. NCAA, 198 F.3d 107, 118 (3rd Cir. 1999)
66 Cureton, 37 F. Supp. 2d at 689.
67 Alexander v. Sandoval, 532 U.S. 275, 281 (2001). In 1990, after Alabama made English

the official language of the state by amending its constitution, James Alexander (Director of
the Alabama Department of Public Safety) created an English only driver's license test.
Martha Sandoval sued Alexander and others under §602 of Title VI, the regulations that are
promulgated to enforce §601 or the rights granting clause of Title VI. Sandoval hoped to
enjoin the use of the English-only test and argued that it created a discriminatory "disparate
impact" on non-English speaking persons. The Supreme Court, in a 5-4 decision, used Can-
non v. University of Chicago, 441 U.S. 677 (1979) as a basis to hold that Title IX and Title VI
only protect a private cause of action for intentional discrimination. The court stated that
because §602 did not contain the same rights creating language of §601 and that §602 regula-
tions provide for an expressed method to enforce §601, Congress must have intended to
exclude other methods such as a private cause of action for disparate impact. Prior to this
decision, there were many cases decided before the Supreme Court and other lower courts
that upheld the validity of Title VI disparate impact claims. See Guardians Ass'n. v. Civil
Serv. Comm'n, 463 U.S. 582 (1983); Alexander v. Choate, 469 U.S. 287, 293 (1985); Vil-
lanueva v. Carere, 85 F.3d 481 (10th Cir. 1996); New York Urban League v. New York, 71
F.3d 1031, 1036 (2d Cir. 1995); Chicago v. Lindley, 66 F.3d 819 (7th Cir. 1995); David K. v.
Lane, 839 F.2d 1265 (7th Cir. 1988); Gomez v. Illinois State Bd. Of Educ., 811 F.2d 1030 (7th
Cir. 1987); Georgia State Conference of Branches of NAACP v. Georgia, 775 F.2d 1403
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proof of intentional discrimination. 68 Therefore, when Kelly Pryor and
Warren Spivey, Jr. brought their Title VI and Section 1981 claims
against the NCAA for Prop. 16's discriminatory impact, they alleged
intentional racial discrimination by the NCAA. 69 The District Court de-
nied the plaintiffs' claim in Pryor I and the Third Circuit reversed in
Pryor 11. 70 Again, the details of these cases will be profiled subse-
quently in this article. After Pryor II, the NCAA lowered the stringent
academic requirements of Prop. 16 and amended the sliding scale initial
eligibility index to be less restrictive and less discriminatory. 71 How-
ever, the social pressure on the NCAA to uphold its founding princi-
ples of amateurism and academic integrity were still being felt.

In 2001, the Knight Commission revisited the issue of academic
integrity in college athletics.72 Its follow-up to the 1991 report revealed
a need for a greater commitment to academic standards. 73 This second
report titled, "A Call to Action: Reconnecting College Sports and
Higher Education" found that "rampant commercialism" corrupted the
concepts of amateurism and academic integrity in college athletics.74

This report implored the NCAA to work with member institutions and
athletic conferences to implement its recommendations.75 One such
recommendation was to increase graduation rates among student ath-
letes by the year 2007.76 The NCAA is attempting to institute many of
these recommendations through its use of core course requirements 77,

(11th Cir. 1985); Larry P. v. Riles, 793 F.2d 969 (9th Cir. 1984). In fact, by memorandum
dated July 14, 1994, the Attorney General directed the heads of governmental departments
and agencies to "ensure that the disparate impact provisions in your regulations are fully
utilized so that all persons may enjoy equally the benefits of federally financed programs."
See The United States Department of Justice - Civil Rights Division, Title VI Legal Manual
(January 11, 2001). (The last time this manual was revised and just before Alexander v.
Sandoval was decided by the Supreme Court). See http://www.usdoj.gov/crt/cor/coord/
vimanual.htm
#B. %20Disparate%20Impact/Effects.

68 Pryor v. NCAA, 288 F.3d 548, 562 (3rd Cir. 2002).
69 Pryor v. NCAA, 153 F. Supp. 2d. 710, 716 (E.D. Pa. 2001).
70 Pryor, F.3d at 570.
71 See Division I Academics/Eligibility/Compliance Cabinet Subcommittee on Initial- Eligi-

bility Issues, Agenda, June 20, 2002, available at http://www.ncaa.org/governance/pdfs/
200206_aecagenda-supplO.pdf.

72 See Knight Commission Report, supra note 49.
73 Id.
74 A Call to Action, http://www.knightcommission.org/about/.
75 Id.
76 Id.
77 See NCAA Bylaws Article 14.3 (Freshman Academic Requirements - The NCAA has

increased the number of "core" high school courses required to be eligible as a freshman for
participation and financial aid. The number of core courses required in the Fall of 2008 will
increase to sixteen).
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the APP, the APR, the GSR and Progress Towards Degree
requirements.

78

Member institutions are also heeding this call. Several schools ap-
pear to be using self-help measures to make academic integrity an inte-
gral part of their programs. 79 However, many of these measures are
only accessible to the wealthiest schools. Outstanding academic facili-
ties and superior administrative staffs are expensive to develop and
maintain. According to the NCAA, a lack of financial resources hinders
academic success at all levels of education.80 Many at-risk student-ath-

78 See History of Academic Reform, supra note 17 This profiles the steps the NCAA has
taken to carryout the mission of academic reform and ensuring the goal of academic integ-
rity as one of paramount importance. An interesting point of note is that the NCAA uses the
Knight Commission's language to define the goals of its academic reform programs.

79 Ironically, the same "rampant commercialism" that drove institutions to ignore
problems in the past may be why schools are now making efforts to keep student-athletes
eligible. The repercussions from having a poor public perception about the integrity of a
school's athletic program (e.g. fewer new student applicants & alumni donations) coupled
with the threat of severe penalties (e.g. lost scholarships, being banned from post-season
play or televised broadcasts) directly results in lost revenue for the university. The prospect
of lost revenue seems to motivate schools to keep their athletes eligible. This could be why
the NCAA currently relies so heavily on a disincentive-based system and not an incentive
based system to enforce the APP. The counter argument to this is that financial subsidies
may be an equal if not greater motivational factor than financial losses. It is difficult to know
what motivates the decision making process of the NCAA or any member institution.
Whatever the reason, there are definitive self-help measures being taken by member institu-
tions to ensure academic success. At the University of Georgia, Athletic Director Damon
Evans has begun to fine his student athletes and suspend them from athletics participation if
they miss class or scheduled tutoring time. Other schools have also stressed class attendance,
as well as implement other strategies for academic success. These commitments to academic
support require time, money and a dedication by the administration to run their programs
with integrity. A good example of this comprehensive approach is Oklahoma State Univer-
sity (OSU). OSU has impressive academic support services, facilities, and programs. I imme-
diately recognized the quality of the OSU program and the commitment of its administrators
when I served as an intern in the athletic department's NCAA rules compliance office dur-
ing the summer of 2007. The school provides individual and group tutoring, faculty mentors,
contracted study sessions, and significant academic facilities to assist in learning. These facili-
ties include a language lab, science and mathematics resource center, literary resource center
with writing labs and an assistive technology center to help students with learning disabili-
ties. Access to these state-of-the-art facilities is easy for student-athletes because the aca-
demic support building connects directly to the gymnasium. However, these technological
and fiscal benefits are only as good as the staff that administers the program. The integrity
and commitment of the academic support staff is vital to ensuring a student-athlete's aca-
demic success. This point cannot be stressed enough. At OSU, many of its student-athletes
refer to the Associate Athletic Director for Academic Affairs as "Mom." This fondness is
indicative of the athletes trust in her and her genuine concern for the student-athletes' total
welfare. Administrators, coaches, and staff build academic integrity into an athletic program
through diligence and a commitment to their student-athlete's well-being. Budget allocations
alone will not ensure that academic integrity becomes, much less remains, a core element of
college athletics.

80 HBCU, Katrina-area Schools Struggle in APR Report, May 2, 2007, http://sports.espn.
go.com/ncaa/news/story?id=2857999
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letes enroll in college lacking the formal educational resources and op-
portunities that many affluent children take for granted.8 1

Unfortunately, the financial resources needed to ensure academic suc-
cess in college are simply unavailable to many schools.8 2

The APP grew from this myriad of issues. Member schools have
attempted to dodge NCAA rules for over one hundred years. Previous
attempts by the NCAA at academic reform have had limited success
and some have led to extensive legal battles. The financial stakes for
member schools and the NCAA are higher than ever because of the
enormous commercial value of college athletics. Wealthy schools8 3 can
act to protect their own academic development programs with financial
expenditures. However, smaller schools like HBCUs struggle to pro-
vide adequate, much less comprehensive, academic support for their
student-athletes. These issues coupled with the prevalent social pres-
sure for academic integrity in athletics, compelled the NCAA to act.
The NCAA responded by passing the APP.

III. THE STRUCTURE AND FUNCTION OF THE ACADEMIC PROGRESS

RATE

The APR assesses both a team's and an institution's academic suc-
cess in "real-time. '8 4 During each academic term, every student-athlete
on an athletic scholarship can earn two points by remaining at the insti-
tution and maintaining academic eligibility.8 5 These points are called a
"retention point" and an "eligibility point. '8 6 A team's APR score is
the total points earned, divided by the total points possible, and multi-
plied by one thousand. 7 The minimum cutoff or "cut" score to avoid
"contemporaneous" penalties is 925; to avoid "historical penalties" the

81 Lisa Trei, Getting in is not the Hardest Part. Students Ill-prepared for College, Study,

STANFORD REPORT, Mar. 12, 2003, http://news-service.stanford.edu/news/2003/marchl2/
bridge-312.html (Access to a diverse and challenging academic curriculum, current text-
books, well-furnished science labs, and safe schools are the kinds of resources and opportu-
nities being discussed here. The Institute for Educational Leadership, The National Center
for Public Policy and Higher Education, The Stanford Institute for Higher Education Re-
search are all good sources for research in this area).

82 Id.
83 "Wealthy" schools generally refers to universities and colleges from the BCS confer-

ences. Other schools like Notre Dame are also included in this category. Some schools, com-
monly referred to as "Mid-Majors" also have more resources than the smallest Division I
schools like HBCUs. HBCUs have limited resources compared to BCS schools for both
athletics and academic support.

84 Defining Academic Reform, supra note 11 The APR scores are recorded for each se-
mester or quarter, but are calculated on an annual basis.

85 Id.
86 Id.
87 Id.
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cutoff is 900.8 These penalties will be detailed below but first, a quick
look at a hypothetical men's basketball team will provide an example of
how points are earned and a team's APR is calculated. An institution
can award thirteen total full grant-in-aid scholarships for men's basket-
ball.8 9 Since each player can earn one point each for remaining at the
university (retention point) and maintaining academic eligibility (eligi-
bility point), 26 total points are possible for the team each semester. 90

Because the APR is calculated on an annual basis, there are 52 total
points possible in an academic year. If every other player on the team
earns all the points possible but two players lose eligibility and leave
school as a result,91 the team will score 48 out of 52 possible points. This
results in a .923 raw score. This score is multiplied by one thousand to
get the APR score, in this case a 923.

The NCAA asserts that a score of 925 on the APR equates to a
GSR of 60% and a 900 equates to a GSR of 45%.92 Because of the
NCAA goals for overall graduation rates, these cut scores have become
the benchmark for APR penalties. Our hypothetical basketball team's
APR score would result in a contemporaneous penalty.93

88 Id.

89 NCAA Bylaws Article 15.5.4.1 (Scholarship Limits for Men's Basketball).

90 Thirteen total players that can earn two points each equals twenty-six total points. A
teams APR score is calculated over the entire academic year, which results in 52 total points
under a semester system.

91 Defining Academic Reform, supra note 11. In NCAA lingo, this would be a "0 for 2" for
each semester.)

92 Id. Although the NCAA asserts that the data it collects supports these numbers, its
formula for these calculations is not publicly accessible. Even if one "adjusts" the APR cal-
culation for athletes turning professional, the numbers still seem incongruous. It seems logi-
cal that more than 60% of the student-athletes would graduate if 92.5% of them remain
academically eligible and stay in school until their athletic eligibility is exhausted. Certainly,
the school would lose student-athletes to professional sports leagues in the United States,
Europe, and elsewhere. Other student-athletes leave school for personal reasons that war-
rant an APR adjustments. However, the numbers of student-athletes turning professional
and leaving for personal reasons would seem to be less than 32.5% of all the student athletes
in Division I athletics. Despite my repeated requests for an explanation of its methodology,
the NCAA simply asserts on its website that it tracks the graduation data and has a formula
to equate APR to GSR.
93 NCAA Bylaws Article 15.5.7.1.1.1 and 15.5.7.1.1.2 (Description of Head Count and

Equivalency Sports). A team's APR is calculated in the same manner whether it is a "head-
count" sport or an "equivalency" sport. Head-Count sports count every scholarship as one
scholarship regardless of how much athletic financial aid is received. If a student-athlete
receives only $400 and is a head count sport participant, he or she still counts as one scholar-
ship. Football, as an example of a head-count sport, has eighty-five total scholarships availa-
ble annually. Equivalency sports will partition out scholarships based on the total percentage
of athletic financial aid granted to each student-athlete. Therefore, if a student-athlete is
awarded half of all his/her costs of attendance (books, tuition, fees, room, and board) he or
she will count as a half of a scholarship. Baseball, as an example of an equivalency sport, has
11.7 total scholarships available annually. Problems also creep into the system because of the
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The APR penalty system is two tiered. Contemporaneous penal-

ties serve to rehabilitate while historical penalties act to punish
schools.94 A contemporaneous "loss of scholarship" penalty is assessed
if a student-athlete fails to earn both APR points in the same academic
term than his or her team scores below the 925 cut score. 95 The institu-
tion cannot re-award that "lost" athletic scholarship to any student-ath-
lete the following academic year. 96 There are some exceptions for
student-athletes who have exhausted their eligibility and an annual ten
percent cap on contemporaneous penalties. 97 The cap is in place be-
cause the contemporaneous penalties serve a rehabilitative function. 98

The historical penalties, on the other hand, punish "chronic under-
performers" by assessing significant sanctions against them.99 Historical
penalties increase in severity with each subsequent offense. 100 The insti-
tution or team receives a public warning on the first occasion that an
institution or team falls below the 900 "cut-line." 10 1 After the initial
public warning, the institution or team is subject to three years of APP
analysis and more severe penalties. 10 2 The institution or team suffers
limitations on practice/playing seasons, recruiting and financial aid after

size of particular teams. The fact that a football team has 85 players on scholarship and a
men's basketball team only has 13 players makes no difference when APR calculations are
made to determine penalties. Therefore, a football team that has an APR score below 925
can have six students go "0 for 2" and still not suffer a contemporaneous penalty. However,
a men's basketball team is subject to a contemporaneous penalty if two student-athletes goes
0 for 2 and the team scores below a 925 on the APR. This is because one student-athlete's
presence on a team represents a significantly different percentage of teams overall roster.
94 Defining Academic Reform, supra note 11.
95 If a student-athlete fails to maintain his/her eligibility and withdraws from the school

(thus going 0 for 2 for that semester) and his/her team falls below 925, a full scholarship is
eliminated for the following academic year. However, the 10% cap for each sport limits
these contemporaneous penalties. Therefore, the maximum penalty for baseball (an
equivalency sport) is 1.7 or 10% of 11.7 total available scholarships. Whereas, in men's bas-
ketball (a head count sport), the maximum penalty is 2 scholarships because there are 13
scholarships available. The head count sport calculations are rounded up for APR penalty
considerations. See supra note 93 and NCAA Bylaws Article 15.5.7.1.1.1 and 15.5.7.1.1.2
explaining the difference between head count and equivalency sports.

96 NCAA Bylaw 15.5.7 (Limitations on Re-Awarding of Financial Aid). An institution can

take APP penalties at its next available opportunity. This is done because APP penalties are
assessed in May at the end of the academic year and member institutions have already en-
rolled students for the fall semester of the upcoming academic year. Therefore, the NCAA
allows the member institution to take the penalty the following academic year.
97 Defining Academic Reform, supra note 11.
98 Id.
99 Id.
100 Id.
101 NCAA Bylaws Article 23.2.1.2.1 (Public Warning).
102 NCAA Bylaws Article 23.2.1.2.1.2 (Monitoring Period).
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its second offense. 103 The institution becomes ineligible for pre and
post-season competition the third time the institution or team misses
the 900 cut-score. 10 4 This includes pre-season tournaments, NCAA
Championships and bowl games. 105 However, if a penalty prevents a
team from participating in pre and post season competition there is an
exception for a student-athlete in individual sports to compete if he or
she is academically eligible.' 0 6 The NCAA reclassifies an institution's
entire program to restricted membership status for one year on the
fourth occasion that a team10 7 fails to meet the APR 900 cut-score. 08

Finally, the NCAA reclassifies an institution as a corresponding mem-
ber if the penalized team continually fails to meet the benchmarks set
under the historical penalty structure. 10 9 The institution's ability to use
the NCAA's name, logo, or insignia in any manner is limited under this
membership classification. 10 The APP subjects teams to continued
analysis and potentially stiffer historic penalties if they repeatedly score
below 900.111

In May 2007, the NCAA assessed the first historical penalties by
distributing "public warning letters" to the Division I member institu-
tions in violation of the APR.112 The more severe historical penalties
have yet to occur. By the time this article is published, some member
institutions will likely be subject to the second level of historical penal-
ties. The 2006-07 academic year data revealed certain potential issues
with APR penalties even though there were some positive results. 113

103 NCAA Bylaws Article 23.2.1.2.2 (Financial Aid, Playing and Practice Seasons and

Recruiting Limitations). No member institution has suffered this level of penalty because the
2007-08 school year was the first time historical penalties were assessed. The substance and
scope of these penalties will be revealed if and when the NCAA punishes a team at this
level.).

104 NCAA Bylaws Article 23.2.1.2.3 (Preseason and Postseason Competition).
105 Id.

16 NCAA Bylaws Article 23.2.1.2.3.1(Individual Sports).
107 NCAA Bylaws Article 23.2 (Penalties and Rewards). Only this level of penalty ex-

cludes "institution." The Bylaws stipulate that a penalty will be assessed if a "team" is in
violation. The practical difference appears to be that an institution can have four consecutive
years of historical penalties by at least two different teams without losing "active member-
ship" status. However, when one team falls below the 900 cut score on four occasions will
membership status be in jeopardy.

108 NCAA Bylaws Article 23.2.1.2.4 (Membership Status).
109 Id.

110 NCAA Bylaws Article 3.5.2 (Corresponding Membership Privileges).
111 Defining Academic Reform, supra note 11.
112 Most Recent Division I APR Data Encouraging Overall But Highlight Challenges as

Well, May 2, 2007, http://www2.ncaa.org/portal/media-and-events/ press-room/2007/may/
20070502_aprdata_rls.html.

113 Id. (reporting that of the 6,110 teams subjected to the APR only 112 received public
warning letters).
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Because the APR intends to represent an accumulation of four
years of rolling data, there has been a squad-size adjustment used to act
as a margin of error correction tool until four years of data is col-
lected.11 4 The squad-size adjustments will be eliminated in the 07/08
academic year.11 5 The problem that was exposed in the 2006-07 data is
that 44% of men's basketball teams, 40% of football teams, and 35% of
baseball teams would have posted APR scores below 925 if the squad-
size adjustments had not been in place.116 This could be a serious prob-
lem for the NCAA, member schools, and fans because many athletic
scholarships in revenue generating sports could be lost.1 7 The effect of
removing the current squad-size adjustments will become more appar-
ent in the 2007-08 data. Fortunately, schools do have an avenue by
which they can offset some of these potential penalties.

Institutions may appeal any contemporaneous or historical pen-
alty.118 There are two tiers of appeals available to the institution for its
third and fourth historical offenses. 119 Institutions may also apply for
"waivers" for any APR penalty.1 20 In addition to appeals and waivers,
the NCAA also provides "adjustments" for academically eligible stu-
dent-athletes who leave early to participate in a professional sport. 121

This adjustment occurs by eliminating the retention point from the total
points possible in the denominator of the teams APR calculation.122 If
however, the student-athlete turns professional while academically inel-
igible, there is no adjustment. If this occurs, the student-athlete would

114 NCAA Backgrounder on Squad-Size Adjustments, http://www2.ncaa.org/portal/aca-
demics-and athletes/education-and-research/academic-reform/backgrounder-squad-size.
html.

115 Id.
116 Most Recent Division I APR Data Encouraging Overall But Highlight Challenges as

Well, supra note 112.
117 Knight Commission Reaction to NCAA Academic Data Released Today, May 2, 2007,

http://www.knightcommission.org/students/item/knight-commission-reaction to-ncaaaca-
demicdata releasedtoday/

118 NCAA Bylaws Article 15.5.7, 23.2.1.2.1.1, 23.2.1.2.2.1, 23.2.1.2.3.2, 23.2.1.2.4.1, 23.3,
23.3.1, and 23.3.2 (Appeal Provisions and Opportunities).

119 NCAA Bylaws Article 23.2.1.2.3.3 and 23.2.1.2.4.2 (Appeal of Committee on Aca-
demic Performance Decision).

120 NCAA Bylaw 15.5.7.3 (Waiver Provision - One important waiver is based on the edu-
cation mission of the school. "Mission Waivers" have been granted to HBCUs because APP
penalties may not be appropriate in all cases. If the schools educational mission is frustrated
by an APP penalty then a waiver may be granted). See also Most Recent Division I APR
Data Encouraging Overall But Highlight Challenges as Well, supra note 112.

121 NCAA Division I Academic Progress Rate Adjustment Directive, http://wwwl.ncaa.org/
membership/governance/division-1/academic-performance/2007-08APRAdjustmentDirec-
tive.pdf

122 Id. If a student-athlete leaves school early for a professional career and is academically
eligible when he or she left, the student's APR score in that semester would be a 1 for 1 and
not a 1 for 2. The retention point is adjusted for by eliminating it from the denominator.

2008]
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fail to earn either the retention or the eligibility point.123 This results in
the dreaded "0 for 2."1124

Institutions also may seek adjustments for both retention and eligi-
bility points on behalf of their student-athletes for extreme family fi-
nancial difficulty, natural disasters, life-threatening injury or illness,
harassment, Olympic competition, or other unforeseen circumstances
beyond the student-athletes or institution's control. 125 As of January
2008, adjustments for transfers are also allowed under certain circum-
stances. 126 Unfortunately, adjustments and waivers cannot hide the
most significant problem with the APP. HBCUs have suffered a dispa-
rate number of penalties because of the APP and APR.

IV. WHY DOES THE APR HAVE A DISPARATE DISCRIMINATORY

IMPACT ON HBCUs?

Although significant historical penalties are looming once the
squad-size adjustments are lifted, the more troubling issue apparent in
the APR data is that HBCUs are disproportionately punished com-
pared to other schools. 127 About 13% of the penalties were assessed
against HBCUs even though they make up only about 6% of Division I
institutions. 128 The disparity apparently results mainly from a HBCU's
relative lack of financial resources.1 29 Myles Brand addressed these
concerns during a teleconference with reporters when the 2006-07 APR

123 Id.

124 Id.

125 Id.

126 See January 2008 Report at http://wwwl.ncaa.org/membership/governance/division_I/

academic-performance/Committee Reports. The main criteria for the transfer adjustment
are that the student-athlete be (1) enrolled for at least one year prior to transfer, (2) transfer
to another four year institution, (3) have a cumulative GPA over 2.600, and (4) earn his/her
APR eligibility point in the last term or enrollment prior to transferring.

127 HBCU, Katrina-area Schools Struggle in APR Report, May 2, 2007, http://
sports.espn.go.com/ncaa/news/story?id=2857999. This is particularly true compared to the
member institutions in the Big 12, Big Ten, ACC, PAC Ten, Big East, and Southeastern
Conferences that make up the Bowl Championship Series.

128 Id.; See also Stan Diel, NCAA May Pass Out Aid to Needy Schools, THE BIRMINGHAM
NEWS, November 4, 2006, available at http://blog.al.com/bn/2007/03/ncaa-may-pass-out_
aidjtoneedy.html. This fails to take into account the significant number of "mission waiv-
ers" awarded to HBCUs. It also ignores that HBCUs have, on average, fewer teams than
large Division I schools. Thus, an even greater percentage of penalties are being assessed
against HBCUs because their teams make up less than 6% of the total number of Division I
teams.

129 Most Recent Division I APR Data Encouraging Overall But Highlight Challenges as
Well, supra note 112; See also Stewart Mandel, NCAA Releases Three-year APR Data,
SPORTS ILLUSTRATED, http://sportsillustrated.cnn.com/2007/football/ncaa/05/02/apr.report/
index.html.



NCAA ACADEMIC PERFORMANCE

data was released.1 30 Brand stated that it was not an issue of race but
one of financial resources. 31 Although this may be true, the unfortu-
nate reality is that many HBCUs are low-resource institutions. 132

Many scholars assert that low socio-economic status can act as
proxy for race in many situations, such as access to education, housing,
and medical care. 33 U.S. Census data from 2006 indicates that the me-
dian African-American household annual income was over twenty
thousand dollars less than the median for white households. 34 The U.S.
Census data also shows that in 2006 over 24% of African-Americans
lived under the poverty line. 135 Therefore, when Brand and the NCAA
assert that the problem is about money, they are only telling part of the
truth. The more difficult consideration is that a lack of financial re-
sources is often a proxy for race in the context of higher education and
college athletics. This lack of financial resources seems to have contrib-
uted to the discriminatory impact of the APP.

There may be other reasons why HBCUs are shouldering a dispro-
portionate level of punishment. HBCUs traditionally have been more
willing to accept academically at-risk student-athletes in hopes of pro-
viding them a positive and structured formal educational experience.1 36

Others claim the problem lies in the school administrators' lack of un-
derstanding about how the APR works. 137 A full and developed under-
standing of the APR could be sacrificed if there is a limited staff to
oversee the athletic department. 13 Finally, the effects of Hurricane Ka-
trina could have contributed to the disproportionate impact. 139 Thir-

130 HBCUs, Katrina Area Schools Struggle in APR Report, supra note 127.
131 Id.
132 See Id.
133 Carman DeNavas-Walt et al., Income, Poverty, and Health Insurance Coverage in the

United States: 2006 at 7, U.S. CENSUS BUREAU, Aug. 2007, http://www.census.gov/hhes/www/
poverty/poverty06.html; See also PAUL JARGOWSKY, POVERTY AND PLACE: GHETros, BAR-

RIOS, AND THE AMERICAN CITY (1997) available at http://www.poverty.smartlibrary.org/
Newlnterface/segment.cfm? segment=1630, CORNELL WEST, RACE MATTERS 93-95 (Vin-
tage 1994); See also Cureton v. NCAA, 37 F. Supp. 2d 687 (E.D. Pa. 1999).

134 DeNavas-Walt, supra note 133, at 7.
135 DeNavas-Walt, supra note 133, at 11.
136 See HBCUs, Katrina Area Schools Struggle in APR Report, supra note 127; See NCAA

May Pass Out Aid to Needy Schools, supra note 128; http://www.black-collegian.com/news/
bcwire/archives/hbcufuturel_1006.htm; http://findarticles.com/p/articles/mi_mODXK/is 14
20/ai108265877. HBCU's have traditionally been concerned with the advancement of Afri-
can-Americans. To that end, open admissions policies have been used at many HBCUs for
many years.

137 HBCU, Katrina-area Schools Struggle in APR Report, May 2, 2007, http://
sports.espn.go.com/ncaa/news/story?id=2857999id (Some HBCU administrators and athletic
directors have taken the blame for failing to follow APP rules).

138 Id.
139 Id.
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teen HBCUs from Louisiana received public warnings this past
academic year. 140 Unfortunately, there is no accurate measure available
to gauge how many student-athletes may have left school in response to
Hurricane Katrina. 141 HBCUs did receive over 50 waivers in the '06-'07
academic year but the NCAA did not reveal how many schools re-
ceived waivers because of Katrina. 142

All of these factors appear to have played a role. Nonetheless, the
HBCUs' relative lack of resources and limited ability to provide ade-
quate academic support appears to be the major problem. The NCAA
has acted to provide funding on behalf of HBCUs but merely on a cur-
sory level. 143 Only time will reveal if these measures solve the problem.
However, the NCAA could be subject to multiple legal challenges if
the APP continues to assess a disproportionately number of penalties
against HBCUs.

V. POTENTIAL LEGAL CHALLENGES AND ENJOINING THE NCAA's
USE OF THE APP & APR

There are two main claims144 a student-athlete could bring against
the NCAA to challenge its use of the APP and APR. A student-athlete
could bring claims under Title VI of the Civil Rights Act of 1964 and
U.S. Code Section 1981. Both are plausible claims that could be and
have been brought against the NCAA. However, a plaintiff would have
a difficult time winning either of these claims because each requires
proof of intentional racial discrimination. 145 Therefore, for either claim
to succeed, 146 a student-athlete must prove the NCAA intentionally

140 HBCUs, Katrina Area Schools Struggle in APR Report, supra note 127.
141 Id.
142 Id.

143 See id. The NCAA would likely contend that the 1.6 million dollars it has pledged to

support HBCUs is not a cursory attempt at solving the problem. However, when one consid-
ers that many of the wealthiest Division I institutions will spend that on academic support
facilities and administration of its own academic support program, spreading that amount
over every HBCU is inadequate.

144 Other claims could be brought to challenge the APP in addition to the two profiled in
this article. One example would be a Section 1985 claim. However, the two types of claims
analyzed subsequently in this article, Title VI and Section 1981, have successfully challenged
NCAA academic regulations in the past. Therefore, they are the most logical options for a
student-athlete challenging the APP.

145 Pryor v. NCAA, 288 F.3d 548, 562 (3d Cir. 2002). Both Title VI and Section 1981
require the plaintiff to be a racial minority as well. This element is self-evident and will not
be discussed in this article.

146 Success here means that a judge or jury would uphold the claim and find for the plain-
tiff. However, the NCAA has been pressured to change its policies and programs in the past
after a plaintiff has withstood a FRCP 12(b)(6) motion. Therefore, the term "success" has a
broad meaning when one considers the scope and overall purpose of a claim brought against
the NCAA. If a suit withstands pre-trial motions and forces the NCAA to settle and amend



NCAA ACADEMIC PERFORMANCE

discriminated based on race when it 1) created the APP or 2) through
its use of the APR.

In addition to the discriminatory intent element, other unique ele-
ments must also be met for both claims to be upheld. Title VI prohibits
intentional racial discrimination by federally funded programs or orga-
nizations.147 Section 1981 provides all persons an equal right to make,
enforce, and enjoy contractual relationships. 148 Section 1981 requires
the plaintiff to prove that the defendant impaired the plaintiff's ability
to make or enjoy the benefits of a contract. 149 Section 1981 does not
require that the plaintiff receive federal funding, like Title VI, but it
does prohibit intentional racial discrimination by private parties. This is
different from Title VI, which only applies to federally funded pro-
grams or organizations and not private parties.150

This article first examines a student-athlete's potential Title VI
claim, then analyzes a potential Section 1981 claim. Both claims require
that the student-athlete meet a difficult burden to gain relief against the
NCAA. Therefore, this article also outlines two ways the Federal Rules
of Civil Procedure (FRCP) could be used to provide a student-athlete
with a means to challenge the NCAA's use of the APP. Both of these
procedural methods require the student-athlete to bring his or her ini-
tial suit 151 against the member institution and not the NCAA. 152 This
legal posture may provide the student-athlete a better opportunity to
enjoin the use of the APP. These procedural methods include FRCP
Rule 14(a) - "Third Party Practice" and FRCP 65(d) - "Injunction
Upon Those In Active Concert or Participation". These procedural
methods have difficulties of their own and may not succeed to enjoin
the use of the APP. Consequently, a student-athlete may have to rely
on public policy grounds and not a direct cause of action to question
the NCAA's use of the APP and its discriminatory impact. This public
policy rationale will be profiled at the end of this section.

the APP, this would be considered a success even if the claim would ultimately fail before a
judge or jury.

147 Title VI of the 1964 Civil Rights Act, 42 U.S.C. §§ 2000d - 2000d-7 (1964).
148 42 U.S.C. Section 1981 (2004).
149 Id.

150 Id.; Title VI supra note 147.
151 The claim would likely be either a Title VI or Section 1981 claim.
152 The details of how these procedural claims will work will be covered subsequently in

the text of this article.
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A. Protection for Student-Athletes Under Title VI of the Civil Rights
Act of 1964

Title VI states that "[n]o person in the United States shall, on the
ground of race, color, or national origin, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial assistance
(FFA)."'1 53 Title VI ensures student-athletes protection from racially
discriminatory actions and policies by member institutions and possibly
the NCAA.154 If a student-athlete challenges the NCAA for its use of
the APP, he or she must prove (1) the NCAA receives FFA and (2) the
NCAA intentionally discriminates against minority athletes.

1. Receipt of Federal Financial Assistance

The Supreme Court defined the scope of FFA in the Title IX case
of NCAA v. Smith.155 Title IX cases are instructive for Title VI actions
because the statutes use identical language with the lone exception be-
ing that the word "sex" is substituted for "race" in Title IX.156 In Smith,
the student-athlete argued that because the NCAA governed federally
funded member institutions' athletic programs, the NCAA benefited
economically from its members' FFA. The Third Circuit agreed and in-
terpreted "recipient" to mean any educational organization or program
that receives or benefits from federal funds.157 The Supreme Court
overturned the Third Circuit and held that only entities that receive
FFA, whether directly or through an intermediary, are recipients. 158

Programs or organizations that merely "benefit" economically from
FFA were not considered recipients. 159

Although member institutions clearly receive FFA,160 the NCAA
appears to be sheltered from this Title VI element. Most likely, the
NCAA does not currently receive FFA directly or through an interme-

153 Title VI of the 1964 Civil Rights Act, 42 U.S.C. §§ 2000d - 2000d-7 (1964).
154 Pryor v. NCAA, 288 F.3d 548, 562 (3d Cir. 2002).
155 See NCAA v. Smith, 525 U.S. 459, 467 (1999).
156 Id. at 466 n.3.

5 Id. at 468.
158 Id. at 468.
159 Id.
160 See Grove City College v. Bell, 465 U.S. 555, 563-570 (1984); Civil Rights Restoration

Act of 1987, 102 Stat. 28, 20 U.S.C. §1687(2)(A). (Any educational institution that directly or
indirectly receives any form of FFA is subject to Title VI). Virtually all NCAA member
institutions receive FFA because they accept federal grants directly or through the use of
federal student loan programs.
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diary. 161 Whether the NCAA receives FFA has been an issue for many
years. The Third Circuit reached opposite conclusions regarding this
matter in Cureton II and Pryor 11.162 The more recent case of Pryor II
found that the NCAA does receive FFA.163 However, the hook that the
Pryor II court used to make this conclusion, may no longer exist. 164

Given this, the likelihood that a court would find that the NCAA re-
ceives FFA is slim. Even so, a potential plaintiff could succeed by show-
ing the NCAA receives FFA through one viable manner. 165 These
potential options include 1) the NCAA is an indirect recipient of FFA,
2) the NCAA has controlling authority over programs that receive
FFA, 3) the financial benefit of the NCAA's tax-exempt status equates
to FFA, and 4) the NCAA meets one definition of what the Depart-
ment of Education (DOE) considers FFA.

i. The NCAA is an Indirect Recipient of Federal Financial
Assistance

In Pryor 1, 11, and Cureton I, the NCAA was found to have been
an indirect recipient of FFA.166 The Third Circuit in Cureton II over-
turned the district court's holding but has since been shown to have
erred in its decision.1 67 The courts in Pryor I and Cureton I decided that

161 See NCAA 2006-07 OPERATING BUDGET (2006), http://wwwl.ncaa.org/finance/2006-

07_budget.pdf. There is no indication in the NCAA's budget that it receives any federal
grants.

162 Cureton v. NCAA, 198 F. 3d 107 (3d Cir. 1999); Pryor v. NCAA, 288 F.3d 548 (3d Cir.
2002).

163 Pryor v. NCAA, 288 F.3d 548 (3d Cir. 2002).
164 See Pryor v. NCAA, 153 F. Supp. 2d. 710, 715 (E.D. Pa. 2001). The details of this

change will be profiled subsequently in the text of this article.
165 Id.

166 Cureton v. NCAA, 37 F. Supp. 2d 687, 696 (E.D. Pa. 2001); Pryor v. NCAA, 153 F.
Supp. 2d. 710, 716 (E.D. Pa. 2001).

167 In Cureton II, the Third Circuit overturned the holding that the NCAA received FFA.
However, subsequent events demonstrate that the Third Circuit's holding was erroneous and
does not reflect current law. The holding was based on a technicality related to the plaintiff's
implied cause of action for disparate impact under Title VI. Not only does this implied cause
of action no longer exist, the court found that Title VI regulations for disparate impact were
"program-specific" and not "institution-wide." As a result, the court reasoned Title VI
would only apply to the activities of the NYSP and not to the NCAA. The court noted,
however, that Congress passed the Civil Rights Restoration Act of 1987 to eliminate "'pro-
gram- specific" protection in favor of an "institution-wide" approach to enforcing Title IX
and VI. The court ignored Congress's clear directive and held that because the Title VI
regulations had not been amended to effectuate the "institution-wide" approach, the court
must apply the "program-specific" language. In 2003, the Title VI regulations were amended
in direct response to the Third Circuit's holding in Cureton IL The Office of Civil Rights'
("OCR") reaffirmed the "institution-wide" approach to FFA determinations and asserted
the Third Circuit's opinion in Cureton thwarted expressed congressional intent. The OCR,
Congress, Pryor I, and Pryor II have shown that the Third Circuit made an error in Cureton

20081
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because the NCAA exercised "effective control" over federal grants
the National Youth Sports Program (NYSP) received, it was an "indi-
rect recipient" of FFA.16s The NYSP provides economically disadvan-
taged youth with sports instruction. The NCAA created the program
with a grant from the federal government in 1968.169 Until 2006, when
Congress made no fiscal allocation for the NYSP, the NYSP received
both Department of Health and Human Services (DHHS) community
service grants and Department of Agriculture (DOA) summer food
service grants.170 Congress has not funded the NYSP since 2005. As a
result, the NYSP will cease operations at the end of 2008.171 However,
during the time of the Cureton and Pryor cases the NYSP was still re-
ceiving FFA. The courts found the NYSP was "merely a conduit"
through which the NCAA decided how the federal grants were to be
used.172 Substantial amounts of evidence supported this conclusion.173

For example, the NCAA performed the NYSP's administrative duties
for one dollar annually and the two organizations shared a bank
account. 174

Although the indirect recipient approach worked previously, the
likelihood of success is now in question. The NCAA has distanced itself
from the NYSP since 200617 and the NYSP is ceasing operations at the

II. Even though the "program-specific" technicality has been eliminated from Title VI en-
forcement regulations, the point is now moot because the "institution-wide" approach has
always been applicable for intentional discrimination and disparate discriminatory impact is
no longer a private cause of action.

168 Cureton, 37 F. Supp. 2d at 694; Pryor, 153 F. Supp. 2d at 715.
169 National Youth Sports Program, http://www.nyscorp.org/nysp/home.html (last visited

Apr. 6, 2008).
170 Id.
171 Telephone interview with Rochelle Taylor, Director, National Youth Sports Corpora-

tion (NYSC), in Indianapolis, Ind. (Jan. 22, 2008). The NYSC is the nonprofit organization
that runs the NYSP. Ms. Taylor indicated that the NCAA and federal support ended com-
pletely in 2006. The organization has operated on private donations since that time. After
failing to obtain federal funding in 2007, the organization decided to cease operations at the
end of 2008.

172 Cureton v. NCAA, 37 F. Supp. 2d 687, 694 (E.D. Pa. 2001).
173 See Cureton v. NCAA, 198 F. 3d 107, 125-26. The NYSP was run by former NCAA

officials. Furthermore, all decisions about how the NYSP's grants are used are determined
by the NCAA's NYSP committee; the NCAA's NYSP committee had final approval over
which colleges and universities may participate in the NYSP as sub-grantees; the administra-
tive services include distribution of NYSP grants. Upon dissolution the NYSP's assets are to
be transferred to the NCAA; the NYSP does not observe standard corporate formalities.
Even the Supreme Court noted in NCAA v. Smith that the DHHS issued two letter determi-
nations that the NCAA was a recipient of FFA by virtue of the its grant to the NYSP. See
NCAA v. Smith, 525 U.S. 459, 470 n.7.

174 Id.

175 The NCAA stopped providing funding and services to the NYSP in 2006. See Tele-

phone Interview with Rochelle, supra note 176.
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end of 2008.176 However, if the NYSP transfers its assets to the NCAA
upon dissolution, the NCAA may be considered a recipient of FFA for
that year. 177 Additionally, if the NCAA exercises the same control over
other programs that receive FFA, it may be subject to a similar FFA
attack. However, the NCAA appears to be cognizant of this possibility
and has isolated itself specifically to protect against a Title VI or Title
IX suit. 178 Therefore, a potential plaintiff would likely have to find an-
other way to prove the NCAA receives FFA.

ii. The NCAA as a Controlling Authority

The "controlling authority" argument contends that the NCAA ex-
ercises effective control over its member institutions and their use of
FFA.179 In Cureton I, the district court stated that the NCAA's creation
was necessary to promote intercollegiate athletics and supervise mem-
ber institution's athletics programs. o The court also held that the
NCAA's constitution and bylaws limit its member institutions' control
of their own athletic programs. 81 Additionally, the court highlighted
that member institutions grant authority to the NCAA to promulgate
rules that the member institutions must follow.' 82 The court found that
the juxtaposition of these facts creates "controlling authority" by the
NCAA over its member institutions.18 3 Accordingly, the district court
held that the NCAA fell within the scope of Title VI because it acts as
the enforcement entity for the legislation adopted by its member
institutions. 8 4

On appeal, the Third Circuit reversed the district court's hold-
ing.185 The court held that the member institutions are free to follow
NCAA rules or not.186 However, the court recognized that failing to
follow NCAA rules jeopardizes a school's membership status. 187 Nev-
ertheless, the Third Circuit concluded that this only meant that member
institution were "cognizant" of the NCAA rules and not that the

176 Id.

177 This assumes that the NYSP has assets remaining from DHHS and DOA grants prior
to 2006.

178 I realize this is a cynical assessment but it is not an unreasonable conclusion to make.
179 See Cureton v. NCAA, 37 F. Supp. 2d 687 (Mar. 8, 1999) 689, at 694-696.
"s Id. at 695.
181 Id.
182 Id. at 696.
183 Id. at 695-96.
'14 Id. at 696.
185 Cureton v. NCAA, 198 F. 3d 107, 118 (3rd Cir. 1999).
186 Id. at 117.
187 Id.

20081
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NCAA controls them. 188 The court held that the ultimate decision to
follow NCAA rules rests squarely in the hands of the member institu-
tion. 189 The court concluded that the decision of how to use federal
funds is solely at the discretion of the member institution and not the
NCAA. 190 This reversal by the Third Circuit prevented the plaintiffs in
Pryor from asserting a "controlling authority" argument.

Currently, the likelihood of success for the "controlling authority"
argument appears slim.191 The NCAA would likely rely on the Third
Circuit's opinion in Cureton II. The NCAA would claim its members'
compliance with the association rules are not enough to establish that
the NCAA controls its members or receives FFA. A plaintiff could re-
spond by highlighting the APP's most severe penalty is the loss of
NCAA membership status. The plaintiff would argue that by having
this as the harshest penalty under the APP, the NCAA recognizes that
ignoring the association rules is an unfeasible option for any mem-
ber.192 This in turn may establish that the NCAA is attempting to exer-
cise control of its member institutions. This attempted control in
conjunction with the financial expenditures that a member institution
must make to meet APP rules may be enough to find the NCAA does
effectively control it members' FFA.

The plaintiff would argue that the NCAA forces member schools
to allocate their federal funds in a manner that ensures they implement
and monitor the rules set forth by the APP. A plaintiff would claim the
"institution-wide"1 93 perspective of FFA is well-established. 194 The
plaintiff would argue that part of the member institution's FFA must be
used to execute and follow APP regulations based on this "institution-
wide" view of FFA. The plaintiff's conclusion would be that the NCAA

188 Id.

189 Id. at 118
190 Id.

191 See e.g. Johnny's Icehouse v. Amateur Hockey Association of Illinois, 134 F. Supp. 2d

965, 968-969 (N.D. Ill. E. Div. 2001). (rejecting the "controlling authority" line of cases.
Defendants were not recipients of federal funds, although high schools had ceded controlling
authority over their hockey programs to defendants.)

192 The Supreme Court in Tarkanian v. NCAA held that compliance with NCAA rules is
voluntary and although the option of losing NCAA membership is unpalatable, it is still an
option. However, in NCAA v. Board of Regents of the Univ. of Oklahoma & Univ. of Geor-
gia Athletic Ass'n the Supreme Court held that member schools had no real choice but to
comply with NCAA rules. These seemingly contradictory holdings by the Supreme Court
occurred just four years apart. The Tarkanian case was the most recent and may well be the
current view of the court. However, given the ever increasing commercial value of NCAA
college athletics, an argument could be made that supports the Court's view in Board of
Regents.

193 See supra note 167
194 See Civil Rights Restoration Act of 1987, 102 Stat. 28, 20 U.S.C. §1687(2)(A).
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is controlling the use of its member institutions' FFA by forcing them to
allocate funds specifically to meet APP rules. Therefore, the NCAA
should be considered a recipient of the FFA. However, given the uncer-
tainty of the controlling authority argument, a potential plaintiff chal-
lenging the APP would likely look to other alternatives to prove the
NCAA receives FFA.

iii. Tax Exempt Status as a Form of Federal Financial
Assistance

A plaintiff could argue the NCAA's tax-exempt status equates to a
receipt of FFA.195 Title VI regulations define FFA as direct grants or
loans of federal funds, donated federal property, use of federal person-
nel, use of federal Property, 196 and any agreement which is purported
to provide assistance. 197 Title VI regulations fail to provide guidance as
to whether federal tax benefits equate to FFA.' 98 Without clear gui-
dance, one must turn to case law to help define the parameters of FFA
as it relates to tax-exempt status.

The Supreme Court stated in Regan v. Taxation with Representa-
tion, "Both tax exemptions and tax-deductibility are a form of subsidy
that is administered through the tax system. A tax exemption has much
the same effect as cash grants to the organization of the amount of tax
it would have to pay on its income."1 99 The court also stated that cash
grants and tax subsidies are not equivalent in all respects, implying that
they are equivalent in others. 200 Two relevant non-sports cases have an-
alyzed whether tax-exempt status would qualify as FFA in the context
of civil rights statutes.20' In McGlotten v. Connally, the court found that
tax exempt status can equate to FFA; whereas in Bachman v. American
Society of Clinical Pathologists, the court found that tax benefits are
never FFA.20 2

195 Clearly, if the tax-exempt status equates to FFA, there would be significant ramifica-

tions for many tax-exempt organizations, not the least of which are entanglement issues
related to religious organizations. The scope of these concerns is beyond this article and will
not be discussed.

196 Without consideration or for nominal consideration.
197 Johnny's Ice House, 134 F Supp. 2d at 971 citing 34 C.F.R. 106.2.
198 David Brennen, Tax Expenditures, Social Justice, and Civil Rights: Expanding the

Scope Civil Rights Laws to Apply to Tax-Exempt Charities, B.Y.U. L. Rev 167, 173 (2001).
199 Regan v. Taxation with Representation of Washington, 461 U.S. 540, 544 (1997).
200 Id.
201 Brennen, supra note 198 at 200; McGlotten v. Connally, 338 F. Supp. 448 (D.D.C.

1972); Bachman v. American Society of Clinical Pathologists, 577 F. Supp. 1257 (D.N.J.
1983).

202 Id. at 201-205; see id; see id.
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The McGlotten court created a two-tiered analysis to determine
whether a particular tax benefit should be considered FFA.20 3 If the
benefit excludes an amount that would be taxable income and serves a
government-specified purposes, then the court should treat the benefit
as FFA.20 4 The plaintiff would argue that the second factor is met by
granting tax-exempt status because Congress implicitly sanctions that
particular organization's purpose simply by granting it tax-exempt sta-
tus. Therefore, under the McGlotten test, Congress provides implied
consent to an organization's use of FFA by providing tax-exempt status.

If a court accepts and applies this "implied consent" theory to a
Title VI challenge to the NCAA, the plaintiff may have a valid claim.
The NCAA's tax-exempt status does exempt income that would other-
wise be considered taxable.20 5 Congress, by definition, sanctioned the
NCAA's purpose by granting it tax-exempt status. Therefore, a court
applying the McGlotten test would likely equate the NCAA's tax-ex-
empt status to FFA. However, most other courts have determined tax-
exempt status is not FFA.

In Bachman, the court found that congressional intent established
that tax benefits should never be considered FFA.20 6 The court stated
that "assistance" of FFA meant direct grants by subsidy, not subsidy by
exemption. 20 7 The court also found that tax-exemption is excluded
from the definition of what can be considered FFA.20 8 Finally, the court
held that FFA must not include tax exemption because Title IX cases
rely on a school's receipt of federal grants as the hook to satisfy the
FFA element.209 Therefore, only direct grants qualify as FFA.

One recent sports related case has considered whether tax-exempt
status should be considered FFA. In Johnny's Ice House, Inc. v. Ama-
teur Hockey Association of Illinois ("AHAI"), female plaintiffs brought
a Title IX suit alleging sex discrimination by the AHAI.210 The plain-
tiffs claimed that the AHAI's tax-exempt status constituted FFA for
Title IX purposes. 211 The court rejected this argument, relying mainly
on the DOE definition of FFA.212 The court found that tax-exempt sta-

203 McGlotten, 338 F. Supp 448 at 462; See Brennen, supra note 198 at 203-204.
204 Id.
205 See NCAA Operating Budget, supra note 161. The NCAA sells broadcast rights for its

championship events, like the NCAA Men's Basketball tournament.
206 Bachman, 577 F, Supp, 1257 at 1264.
207 Id. at 1264-65.
208 Id. at 1264.
209 Id.

210 Johnny's Ice House, Inc. v. Amateur Hockey Ass'n, 134 F. Supp. 2d 965, 966 (N.D. Ill.

E. Div. 2001).
211 Id. at 971.
212 Id. at 972
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tus only provides the possessor of such status receipt of a higher net
income, not federal grants.213 Therefore, the court concluded tax ex-
emption is an indirect subsidy and not a direct federal grant of money
or services. 214 Although equating tax-exempt status to FFA appears to
be a losing argument, both the Bachman and Johnny's Ice House courts
reveal an important consideration. The court's give significant consider-
ation to the definition of what constitutes FFA to make a determination
of whether a program is subject to Title VI or IX.

iv. Meeting the Department of Education's Definition of FFA

Both the Bachman and Johnny's Ice House courts relied heavily on
the definition of FFA to find that tax-exempt status was not FFA.215 If

falling within the DOE definition of FFA is definitive grounds for de-
termining who is a recipient, the NCAA may be one after all. The
NCAA would fall under the DOE definition of FFA recipient 21 6 by
accepting the services of federal personnel. If the Federal Bureau of
Investigation (FBI), the Bureau of Alcohol, Tobacco, and Firearms
(ATF), the Department of Homeland Security (DHS), or any other
federal agency provides security or services for NCAA events, such as
the Final Four in men's basketball, the NCAA may be considered a
recipient of FFA. However, the NCAA appears to put the burden of
providing security for such events upon the member schools and the

213 Id.
214 id.
215 See id. at 971; Brennen, supra note 198 at 206.
216 34 C.F.R. § 106.2(g). Federal financial assistance means any of the following, when

authorized or extended under a law administered by the Department:
(1) A grant or loan of Federal financial assistance, including funds made available for:
(i) The acquisition, construction, renovation, restoration, or repair of a building or facility
of any portion thereof; and
(ii) Scholarships, loans, grants, wages or other funds extended to any entity for payment
to or on behalf of students admitted to that entity, or extended directly to such students
for payment to that entity.
(2) A grant of Federal real or personal property or any interest therein, including surplus
property, and the proceeds of the sale or transfer of such property, if the Federal share of
the fair market value of the property is not, upon such sale or transfer, properly ac-
counted for to the Federal Government.

(3) Provision of the services of Federal personnel.

(4) Sale or lease of Federal property or any interest therein at nominal consideration, or
at consideration reduced for the purpose of assisting the recipient or in recognition of
public interest to be served thereby, or permission to use Federal property or any interest
therein without consideration.
(5) Any other contract, agreement, or arrangement which has as one of its purposes the
provision of assistance to any education program or activity, except a contract of insur-
ance or guaranty.
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host venues.217 The organization that receives these federal services is
important to determine which organization benefits from the federal
services. If the NCAA is the beneficiary of these federal services, the
NCAA would likely meet the DOE definition of FFA.

If the NCAA receives these types of federal provisions, it may be
enough to conclude the NCAA accepts FFA for Title VI and Title IX
purposes. Discovery tools would reveal if federal agencies provide such
services to the NCAA and whether the NCAA pays for such services.
Nevertheless, even if a court finds that the NCAA is subject to FFA,
another key element is required before a plaintiff can gain relief under
Title VI. A plaintiff must prove the NCAA intentionally discriminated
based on race when it 1) created the APP or 2) through its use of the
APR.

2. Proving Intentional Discrimination

A plaintiff must prove intentional racial discrimination by the de-
fendant to recover under Title VI or Section 1981.218 Therefore, the
discriminatory intent analysis here is applicable to both claims and will
only be profiled here. A plaintiff can show intentional racial discrimina-
tion by proving the NCAA adopted the APP "because of" and not "in
spite of" the adverse effect it would have on African-American stu-
dent-athletes. 219 The NCAA's awareness that negative consequences
may occur from the facially neutral policy, e.g., the APP, will not suffice
to subject the NCAA to a claim.220 The plaintiff must prove that a ra-
cially based discriminatory purpose motivated the NCAA's establish-
ment or use of the APP. If a plaintiff can prove this, the NCAA may
still justify its use of the APP under a strict scrutiny analysis.221

217 See http://wwwl.ncaa.org/membership/emergency-planning/security-options (This is a

memorandum from the NCAA to member institutions about how best to obtain and provide
security for its events. One can only assume the NCAA follows its own suggestions when it
stages its own championships, like the Final Four.)

218 Pryor v. NCAA, 288 F. 3d 548, 562 (3rd Cir. 2002).
219 Pryor, 288 F. 3d at 562. (quoting Pers. Adm'r of Mass. v. Feeney, 442 U.S. 256, 279

(1979)).
220 Adm'r of Mass. v. Feeney, 442 U.S. at 277-78.
221 Pryor, 288 F. 3d at 562 (quoting Arlington Heights v. Metro. Housing Dev. Corp., 429

U.S. 252, 266 (1977); Shaw v. Reno, 509 U.S. 630, 643 (1993); Richmond v. J.A. Croson Co.,
488 U.S. 469, 493 (1989). (According to these cases, it appears that strict scrutiny principles
apply to "racially neutral" statutes if racial justifications were made to implement the pol-
icy.) This analysis is beyond the scope of this article because it is unlikely that any challenge
to a NCAA academic reform package will ever reach this stage. The NCAA has either won
its case or settled the case if the plaintiff's challenge shows promise of success. If a court did
consider this question, it would likely find that raising graduation rates is a compelling gov-
ernment interest, but the APP may not be the least restrictive means of achieving this goal.
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A plaintiff would show discriminatory intent through a "sensitive
inquiry" into whether a discriminatory purpose motivated the NCAA's
adoption of the APP.222 A program's discriminatory impact is relevant

to this inquiry. More than once, the Supreme Court has held that find-
ing discriminatory purpose starts with an assessment of the action's im-
pact.223 The key factor in this analysis is the extent of the adverse

affects on one race more than any other.224 The Court has concluded
that often a policy's purpose could be ascertained or explained by the
resulting impact.225 Other factors considered in determining discrimina-
tory intent include 1) historical background, 2) specific events leading
up to the formation of the challenged policy, 3) departures from normal
procedures in adopting the policy, 4) administrative history, and 5) con-
temporary statements or internal memorandum by the decision making
body.

226

i. Proving Intentional Discrimination in the Context of the
APP

A plaintiff hoping to challenge the APP must prove the NCAA
intentionally discriminated based on race when it 1) created the APP or
2) through its use of the APR. To accomplish this, a student-athlete's
strategy would likely mimic that of the plaintiff in Pryor I and ii.227 As
the plaintiffs in Pryor did, a plaintiff challenging the APP must show
that race Was a consideration for the NCAA when it implemented the
APP.228 In Pryor I and II, the NCAA stated it believed the adoption of
Proposition 16 would increase graduation rates among African-Ameri-
can student-athletes.229 The NCAA knew Prop. 16 would reduce the
number of African-American student-athletes eligible for participation

222 Arlington Heights v. Metro. Housing Dev. Corp. 429 U.S. 252, 266 (1977).
223 Id.; Reno v. Bossier Parish Sch. Bd., 520 U.S. 471, 489 (1997).
224 Id. at 487.
225 Arlington Heights, 429 U.S. at 266; Bossier Parish Sch. Bd., 520 U.S. at 489. (The Su-

preme Court in Bossier Parish School Bd. stated that "people usually intend the natural
consequences of their actions).

226 Arlington Heights, 429 U.S. at 267-68.
227 Pryor v. NCAA, 288 F. 3d 548 (3rd Cir. 2002). An important consideration is that the

court in Pryor II found that the plaintiffs survived a FRCP 12(b)(6) motion by the NCAA by
showing enough dispute regarding the issue of purposeful discrimination. Even though a
much higher evidentiary showing of discriminatory intent would have been required to with-
stand a summary judgment motion, the NCAA took action to amend its use of Prop. 16 after
the Third Circuit's holding. It seems reasonable to assume that the NCAA would also amend
the APP to lessen the discriminatory impact if a claim of discriminatory intent survives a
12(b)(6) motion.

228 Pryor, 288 F.3d at 564.
229 See id.
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and athletic scholarships. 230 The court found that the NCAA was not
only aware of Prop. 16's consequences but also used it to limit the num-
ber of African-American athletes that would be eligible for NCAA
competition.231 The court concluded that the NCAA's used Prop. 16 as
a pretext to screen out the least academically prepared African-Ameri-
can student-athletes. 232 The court, however, did express doubt about
insidious motives by the NCAA.233 Regardless of this acknowledge-
ment, the court denied the NCAA's motion to dismiss because a fact
finder could ultimately determine that Prop. 16 was used because of its
adverse affect on African-Americans. 234

The court established that a jury must determine if racial discrimi-
nation motivated the NCAA's passage of Prop. 16.235 Therefore, a
plaintiff's using Pryor II as precedent needs to show the NCAA consid-
ered race when it developed and implemented the APP and APR. In
Pryor II, much of the evidence indicating the NCAA considered race
was revealed during discovery. 236 It is difficult to assess what similar
requests regarding the APP would expose. Regardless of what may be
revealed in discovery, a plaintiff would rely on the factors described by
the Supreme Court in Arlington Heights as cited in Pryor 11237 to show
discriminatory racial intent. These factors applied to the APP would
require a review of previous NCAA academic reforms, an understand-
ing of how Prop. 16 led to the APP, and an analysis of NCAA commit-
tee reports, among other considerations.

Interestingly, the NCAA website reveals some evidence that the
NCAA may have considered race when it designed the APP. The
NCAA directly references its concern with low graduation rates for Af-
rican-American male basketball players on its web page titled, "History
of Academic Reform. '238 The statements on this web page are analo-
gous to similar statements made by NCAA personnel when Prop. 16
was passed. The NCAA also created the Men's Basketball Academic
Enhancement Group to help raise male basketball players' graduation

230 Pryor, 288 F.3d at 566. (stating that Prop. 16 would "effectively screen-out" African-

American student-athletes).
231 Id.
232 Id.
233 Id.
234 Id. at 566.
235 Id.
236 E.g., depositions, interrogatories, and document requests.
237 Arlington Heights v. Metro. Housing Dev. Corp. 429 U.S. 252, 267-68 (1977). 1) His-

torical background, 2) specific events leading up to the formation of the challenged policy, 3)
departures from normal procedures in adopting the policy, 4) administrative history, and 5)
contemporary statements or internal memorandum by the decision making body.

238 History of Academic Reform, supra note 17.
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rates. 239 This group is charged with the duty to help identify academic
problems in the sport and how best to raise graduation rates among

men's basketball players. 240 NCAA President Brand stated during a

teleconference announcing the creation of the APP that the APP re-
sponds to the concerns raised in Pryor.241 This is a direct statement by
the NCAA's president admitting the ramifications of academic reform
on racial minorities were considered when the NCAA implemented the
APP. All of this evidence in conjunction with further evidence that dis-
covery tools might produce, could indicate that the NCAA considered
race when it created the APP. A plaintiff could almost certainly show
the NCAA considered the APP's negative ramifications on African-
American when it was created.

Proving the NCAA uses the APP and APR as a pretext to screen
out African-American student-athletes would be a much more difficult
case to make. The NCAA asserts that the APP's goal is to ensure stu-
dent-athletes receive every opportunity to gain a college education.242

However, eliminating scholarships through APR penalties may indicate
the NCAA's genuine concern is not to ensure academic opportunities.
The NCAA cannot ensure a student-athlete's educational opportunity
if it eliminates the only practical means many student-athletes have to
attend college. 243 The athletic scholarship has been and should continue
to be an avenue for many at-risk student-athletes to attend college.

When asked how member institutions could change their behavior
to ensure compliance with the APP, President Brand stated that
schools should look at recruiting more academically qualified student-
athletes.244 Thus, Brand is suggesting that member institutions forego
opportunities to recruit and educate the most academically at-risk stu-
dents. Brand knows, but chooses to ignore, that many of the students
that would be passed up by his reasoning are economically disadvan-
taged urban student-athletes of color.

Brand's response would be that member institutions need to re-
cruit better academically prepared student-athletes in every sport.245

239 NCAA News Release Aug. 20, 1999, REPORT OF THE NCAA DIVISION I WORKING

GROUP TO STUDY BASKETBALL ISSUES, http://www.ncaa.org/releases/basketballissues/1999
082001bi.htm.

240 Id.

241 Audio Recording: Teleconference Announcing APP, supra note 3.
242 Audio Recording: Mondays with Myles, http://doubleazone.com/audio/20060306-

MylesBrandapr22ml6.mp3.
243 See Phillip v. NCAA, 960 F. Supp. 552, 558 (D. Conn. 1996). (stating that it would be

financially impossible for the plaintiff to attend his university without an athletic
scholarship.)

244 Audio Recording: Mondays with Myles supra note 242.
245 Id.
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This defense, however, does not resonate given that most student-ath-
letes do fine academically.246 Brand's suggestion that coaches should
sacrifice the recruitment of academically challenged student-athletes,
coupled with the NCAAs concern over raising African-American grad-
uation rates could lead to a cynical but plausible conclusion. The con-
clusion being that, the NCAA may be using the APP to prevent the
least academically qualified African-American student-athletes from
enrolling at member institutions in an effort to bolster overall student-
athlete graduation rates.

The NCAA would likely claim, as it did in Pryor, that it is trying to
help African-American student-athletes with the APP and APR. The
NCAA would cite the Knight Foundation Report and its own statistics
as justification for its attempt to bolster the academic performance of
its student-athletes. However, the NCAA's laudable goals would not
provide it protection 47 if two facts can be shown. First, a plaintiff must
prove the NCAA openly considered race when it created the APP.2 48

Second, a plaintiff must show the NCAA implemented the APP be-
cause it would have a disproportionately harmful effect on African-
American student-athletes. 249 If a plaintiff establishes these two factual
propositions, a court would have to conclude that the NCAA intention-
ally discriminated and that it uses the APP and APR to screen-out Af-
rican-American student-athletes.

ii. Other Methods of Proving Intentional Discrimination

A plaintiff can prove discriminatory intent in other ways besides
showing the NCAA considered race when it created the APP. Two re-
cent Title IX cases provide these other means. These methods may be
difficult to prove in the case of the APP, but are worth noting. Paternal-
istic and stereotypical notions of ability, failing to fix potential viola-
tions after notice that the violation exists, and retaliation against claims
of discrimination have all been found to equate to intentional
discrimination.

246 See NCAA, Trend Data Show Graduation Success Rate Improvement, http://www2.
ncaa.org/portal/media-and-events/press-room/2007/october/2007g003grad-rate-l-rls.html
(The GSR statistics show that 77 percent of student-athletes graduate within six years and
graduation rates for student-athletes are increasing among all sports.)

247 See Pryor v. NCAA, 288 F.3d 548, 562 (3d Cir. 2002).

A benevolent purpose does not protect the NCAA. The Supreme Court held that a
claim for purposeful discrimination may still be present even if the decision maker (NCAA)
adopted the allegedly discriminatory policy at issue for a "beneficial" or "laudable" purpose.

248 See id.
249 See id.

258



NCAA ACADEMIC PERFORMANCE

In Pederson v. Louisiana State Univ., a number of female student-
athletes alleged that LSU intentionally discriminated against them in
the provision of facilities, opportunities, and lack of effective accommo-
dations.250 The Fifth Circuit found that a decision by the university to
deny equal opportunities for its female student-athletes based on pater-
nalistic and stereotypical assumptions about their abilities was inten-
tional discrimination. 251 It would not be that unreasonable to claim the
NCAA is making paternalistic and stereotypical assumptions about Af-
rican-American males' academic ability to compete in college. The as-
sertion would be that the NCAA is using the APP and APR to exclude
the most at-risk African-American males because paternalistic and
stereotypical assumptions led it to conclude these students are ill-pre-
pared for college. This would clearly have to be a factual determination
and would be difficult to prove.

Also in Pederson, the court found that LSU was put on notice that
Title IX violations were occurring and did nothing to fix them. 252 This
failure to act can also be considered intentional discrimination, at least
in the Fifth Circuit where many HBCUs are located.25 3 The NCAA is
on clear notice that a potential Title VI violation is occurring because
of the APP. Previous academic reform packages, like Prop. 16, were
challenged under Title VI.254 Additionally, The NCAA's own data indi-
cates that HBCU's and African-American males are suffering dispro-
portionate harm because of the APP. The pertinent question for
analysis then becomes, is the NCAA doing enough to fix the problem?
It has granted waivers and money to help offset the effects of the
APP.255 However, the NCAA has not changed the structure or function
of APP or APR to yield a less discriminatory impact. Again, a fact-
finder must determine if these actions are sufficient to prove the
NCAA did or did not intentionally discriminate.

Finally, in Jackson v. Birmingham Bd. of Educ., a high school girl's
basketball coach brought a Title IX claim as a "whistle-blower" after

250 Pederson v. Louisiana State Univ., 213 F.3d 858, 864 (5th Cir. 2000).
251 Id. at 881. E.g., A high-level LSU administrator referred to a female soccer player as

cutie, sweetie, and honey. The same administrator said that soccer would be a good varsity
sport for women because the players would look cute running around in soccer shorts. LSU
also appointed a low-level administrator to the position of Senior Women's Athletic Admin-
istrator. The NCAA defines that position as one that would be occupied by the most senior
woman in the athletic department. LSU also routinely approved larger budgets for men's
teams compared to women's teams.

252 Id at 880.
253 Id.
254 Cureton v. NCAA, 37 F. Supp. 2d 687, 715 (E.D. Pa. 2001); Pryor v. NCAA, 288 F.3d

548, 570 (3rd Cir. 2002).
255 See HBCUs, Katrina Area Schools Struggle in APR Report, supra note 127.
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the team he coached did not receive equal access to athletic equipment
or facilities.256 The plaintiff complained about the discriminatory treat-
ment that his team received and was soon fired from his position.2 57

The plaintiff alleged that the defendant retaliated against him because
he voiced concerned about the discrimination in the school's athletic
program.258 The Supreme Court agreed with the plaintiff, finding that
"retaliation is, by definition, an intentional act. '259 The Court con-
cluded that retaliation against a person who complains of discrimina-
tion constitutes intentional discrimination. 260

A plaintiff hoping to use the Jackson holding to attack the APP
would need to prove the NCAA retaliated against African-Americans
because they complained about having to meet unfair academic stan-
dards as a pre-requisite to participation in college athletics. Student-
athletes, educators, and coaches have made these very complaints
about Prop. 48, Prop. 16, and the APP.261 If the plaintiff can show that
the NCAA retaliated in response to these complaints by passing the
APP, it may be enough to find the NCAA intentionally discriminated.
However, this is unlikely conclusion because of the difficulty a plaintiff
would have in supporting a retaliation argument. Whether the NCAA's
passage of the APP constitutes retaliation is a question that must be
determined by a fact-finder.

The likelihood of a court finding that the NCAA intentionally dis-
criminated through any means is slim. The holding in Pryor II resulted
in the NCAA settling the case and amending Prop. 16's initial eligibility
standards. There was no direct finding by the Third Circuit that the
NCAA intentionally discriminated based on race, 262 instead the court
determined it was an issue appropriately determined by a fact finder.263

Because proving intentional discrimination is so difficult, the NCAA
would likely be able to defeat a Title VI claim that challenged the struc-
ture and function of the APP. The NCAA's public image might suffer
from an extended legal battle over the APP, particularly if its discrimi-
natory impact becomes more prevalent in the coming years.264 How-
ever, the NCAA could likely protect the APP and its use of the APR.

256 Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 171 (2005).
257 Id. at 172.
258 Id. . at 171.
259 Id. at 173-74.
260 Id. at 174.
261 See Mondello, supra note 42 at, 132-38.
262 Pryor, 288 F.3d 548, 570 (3rd Cir. 2002).
263 Id.
264 The NCAA public image may be bolstered in some academic circles if it fights to

protect the APP, even if the APP's impact is clearly discriminatory.

260



2008] NCAA ACADEMIC PERFORMANCE

A plaintiff would then be forced to rely on another cause of action to
challenge the NCAA.

B. § 1981 - Equal Rights Under the Law and the APP

U.S. Code Section 1981 asserts that all persons have the same right
to make and enforce contracts as white citizens. 265 Section 1981 re-
quires three basic elements to sustain a cause of action. First, the plain-
tiff must be a racial minority. 266 Second, the defendant must have
intentionally discriminated against the plaintiff based on race.267 Third,

the defendant's discrimination must have interfered with the plaintiff's
ability to enjoy, enforce, or make a contract. 268 These elements applied
in the context of the APP would be relatively clear-cut. The student-
athlete must be a member of a racial minority. The NCAA must have
intended to discriminate against the plaintiff through its creation or
subsequent use of the APP. Finally, the student-athlete must prove the
APP interferes with his or her ability to enjoy, make, or enforce his or
her contract with a NCAA member institution. The student-athlete's
signed National Letter of Intent (NLI) and athletic scholarship with his
or her member institution satisfy the contract element 269 of Section
1981.270

265 42 U.S.C. Section 1981 (2004). The statute is more extensive than this, but this is the

relevant language for a student-athlete who wishes to challenge the NCAA's use of the APP.
The text of Section 1981 is as follows:

(A) Statement of equal rights
All persons within the jurisdiction of the United States shall have the same right in every
State and Territory to make and enforce contracts, to sue, be parties, give evidence, and
to the full and equal benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens, and shall be subject to like punishment, pains,
penalties, taxes, licenses, and exactions of every kind, and to no other.
(a) "Make and enforce contracts" defined
For purposes of this section, the term "make and enforce contracts" includes the making,
performance, modification, and termination of contracts, and the enjoyment of all bene-
fits, privileges, terms, and conditions of the contractual relationship.
(c) Protection against impairment
The rights protected by this section are protected against impairment by nongovernmen-
tal discrimination and impairment under color of State law.

266 Id.
267 Id.
268 Id.
269 Section 1981, in its truest sense, provides the plaintiff protection for any activity listed

under Section 1981. In this case it is a student-athlete's existing contract with a member
institution or his/her ability to make a contract with a member institution. This is why this
article refers to it as the "contract" element.

270 NLI Overview, http://www.national-letter.org/overview. The National Letter of Intent
is a program under which a high school student-athlete declares his/her intent to attend a
particular college or university. Upon signing the NLI, recruitment of that athlete is prohib-
ited by other member institutions. The member institution, to which the recruit is signed,



262 UCLA ENTERTAINMENT LAW REVIEW [Vol. 15:2

1. The NLI and Athletic Scholarship as a Contract

The student-athlete's contract with his or her university is well-es-
tablished.271 The student-athlete's signed NLI and athletic scholarship
are considered contracts. 272 The plaintiffs in Pryor used a Section 1981
claim in addition to a Title VI claim to challenge Prop. 16.273 However,
a plaintiff's Section 1981 challenge to the APP would require a differ-
ent approach than the one taken in Pryor. In Pryor, the plaintiffs al-
ready had a contract with the member school, which was established by
their signed NLI.274 In contrast, the APP is structured so that no penal-
ties are levied against student-athletes with a signed NLI or athletic
scholarship. 275 Therefore, a student-athlete would have to argue that
the APP penalties harm his or her ability to make a contract with the
NCAA member institution. This alone distinguishes the plaintiffs in
Pryor, who argued that Prop. 16 impaired their ability to enjoy their
existing contract.276

also agrees to provide financial aid to the student-athlete as long as he or she is admitted to
the school and is eligible under NCAA rules. The NLI is a binding agreement as long as
these conditions are met. If the student-athlete "backs-out" of his/her NLI, and barring a
release or waiver, he or she is banned from NCAA participation for a year and will lose a
year of athletic eligibility.

271 Taylor v. Wake Forest University, 16 N.C. App. 117, 121 (1972); Derek Quinn Johnson,
Educating Misguided Student Athletes: An Application of Contract Theory, 85 Colum. L.
Rev. 96, 114-119 (1985).

272 Id.; Pryor v. NCAA, 288 F.3d, 548, 557 (3rd Cir., 2002); Michael J. Cozzillio, The Ath-
letic Scholarship and the College National Letter of Intent: A Contract by Any Other Name, 35
Wayne L. Rev. 1275, 1290 (1989).

273 Pryor, F.3d at 552.
274 Id. at 557.
275 NCAA Report, http://www.ncaa.org/wps/wcmconnect/NCAA/Legislation+and+Gov-

ernance/Committees/Division+I/Management+Council/2006October/12CREPORTCAP.
htm. The NCAA allows the penalized school to assess APR scholarship penalties at the
member institutions "next available opportunity." If the penalized member institution has
already admitted a student-athlete that has signed his/her NLI, the school can honor that
contract. However, the member institution must take the APP scholarship penalty the fol-
lowing academic year. This ensures that the school will not take away a scholarship from a
student-athlete that has already signed a NLI. This results because the APR penalties are
assessed at the end of the academic year. Most student-athletes have already signed NLI's by
that time and have been admitted to the member institution.

276 Pryor, 288 F. 3d. at 562. The plaintiffs in Pryor argued that Prop. 16 impaired their
ability to enjoy the benefits of their contract with the member institutions. It seems reasona-
ble to assume a plaintiff would make a similar argument to challenge the APP. The differ-
ence would be that the plaintiff is unable to make a contract with the member school.
Because the member institutions are allowed to take APP penalties at their earliest conve-
nience, the school will always be able to honor a student-athlete's NLI and athletic scholar-
ship. If the school does not honor the contract, they subject themselves to a potential lawsuit.
However, both Pryor and a potential APP challenge involve academic regulations promul-
gated by the NCAA that function to limit a student-athlete's ability to participate in college
athletics. This analogy appears to be enough to allow a student-athlete challenging the APP
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The APP penalizes member institutions and teams, whereas Prop.

16 penalized specific student-athletes. 277 This difference is significant

because under Prop. 16 it was clear which student-athlete's contract/
scholarship was being impaired. The APP penalty structure makes it

difficult to determine which, if any, particular student-athlete is suffer-
ing a scholarship impairment.

By penalizing the team and member institution, the NCAA limits
the overall number of scholarships a team may award any given aca-
demic year. This forces member institutions to make difficult decisions
about whether it should even admit academically at-risk student-ath-
letes to the school. If the school admits an at-risk student-athlete and
he or she fails to graduate, the school could potentially lose a scholar-
ship. This penalty structure allows the NCAA to exclude at-risk stu-
dent-athletes as it did in Prop. 16 but without having to identify a
specific student-athlete. Under Prop. 16 many of these students were
allowed to attend classes, just not receive athletic financial aid or par-
ticipate in athletics. Because the APP penalizes a school if a student-
athlete does not meet APP regulations, the school is more likely to
deny admission to student-athletes who may be an academic risk. A
student-athlete wishing to challenge the APP will have a difficult time
proving a "lost scholarship" was intended for him or her when the
NCAA takes the scholarship from the school and not the student.

The APP does allow member-institutions to honor any current
NLI or athletic scholarship already in place when an APP scholarship
penalty is assessed. This creates a scenario in which the potential stu-
dent-athlete must prove the member-institution "would have" given
him or her an athletic scholarship but for an APP scholarship penalty.
This was not the case in Pryor, where the plaintiffs already had con-
tracts with their member institutions. However, as explained below, the
intentional discrimination element of the plaintiff's Section 1981 served
to satisfy both elements.

to rely on Pryor for positive authority. Section 1981 provides protection for a person's ability
to make and enjoy the benefits of a contract.

277 Defining Academic Reform, supra note 11. If a specific student-athlete did not meet

Prop. 16 requirements, he or she would suffer the penalty. Under the APP, if a team does
not meet APR cut scores, the team or institution will suffer the penalty, not any particular
student athlete.

2008]
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2. Intentional Discrimination and its Relation to the Contract
Element

In Pryor II, the Third Circuit denied the NCAA's motion to dis-
miss the student-athlete's Section 1981 claim. 278 The Third Circuit
found that the NCAA may have intentionally discriminated when it
created Prop. 16.279 The court reasoned that, if discriminatory intent is
shown, any contract or contract term resulting from that intentional dis-
crimination is void as against public policy.280 As a result, the court
surmised that a student-athlete could not comply, consent, or be bound
by a contract (e.g. athletic scholarship) that incorporated the provisions
of Prop. 16 if the proposition was a product of intentional racial dis-
crimination. 281 The student-athlete was not subjected to Prop. 16 re-
quirements despite a term in the NLI that stipulated that he or she
must comply with its academic regulations. 282 The court held that a fac-
tual inquiry was necessary to determine whether the NCAA intention-
ally discriminated when it passed Prop. 16.283 Thus, the discriminatory
intent element essentially invalidated the terms of the NLI until a jury
or court decided if the NCAA actually discriminated. 28 4

As a result of this holding, the NCAA settled this case and
amended its initial eligibility requirements to lessen Prop. 16's alleged
discriminatory impact. 285 Given this history, a student-athlete's Section
1981 challenge to the APP could look to Pryor II for guidance notwith-
standing one significant difference. Because a potential plaintiff chal-
lenging the APP likely has no contract with the member institution, the
alleged harm is much more difficult to prove. A plaintiff's best hope
would be that a court follows the Third Circuit's reasoning in Pryor II.
The court would have to determine that the NCAA considered race
when it formed the APP and therefore may have intentionally discrimi-

278 Pryor, 288 F.3d at 561.
279 Pryor, 288 F.3d at 570.
280 Id. at 569.
281 Id.
282 Id. The NLI stipulated that the student-athlete must meet NCAA academic eligibility

requires, e.g. Prop. 16. The court found that this clause was meaningless if the entire contract
was the result of intentional discrimination. Therefore, the intentional discrimination ele-
ment served to invalidate the terms of the contract.

283 Id. at 570.
284 Id. at 569. A fact finder never determined whether the NCAA actually committed

intentional discrimination or not. However, if a showing of intentional discrimination is ulti-
mately made, a Section 1981 claim would likely succeed because any contract or contract
terms that are a product of intentional discrimination are void against public policy. How-
ever, if the fact finder determines that no intentional discrimination occurred, then a Section
1981 claim would fail because both the contract and intent element are necessary.

285 See NCAA, Division I Academics/Eligibility/Compliance Cabinet Subcommittee on
Initial-Eligibility Issues, Agenda, supra note 71.
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nated against African-Americans. If a court does so, any scholarship
penalties under the APP would likely be void until a fact finder could
determine if the NCAA intentionally discriminated.

A potential plaintiff would still have to show his or her ability to
contract with a member institution was impaired. However, a holding
that the NCAA may have intentionally discriminated would likely pres-
sure the NCAA to change the APP as it did with Prop. 16. This is not a
foregone conclusion however, because the APP penalty structure could
be distinguished from Prop. 16. Therefore, the student-athlete must
show contract impairment in a different manner than the plaintiffs did
in Pryor.

3. Protecting a Student-Athlete's Ability to Make a Contract

An APP penalty may impair a potential student-athlete's ability to
make a contract with a member institution. A potential student-athlete
must prove that an APP penalty directly denied him or her the ability
to sign a NLI or to receive an athletic scholarship from a member insti-
tution. The potential student-athlete must show that he or she would
have received an athletic scholarship but for the APP penalty.28 6

In the case of in re: NCAA I-A Walk-On Football Players Litig.,
the plaintiffs' antitrust claim alleged that walk-on football players
would have been granted athletic scholarships but for the NCAA rules
that limit the total number of football scholarships that a member
school can award annually. 287 The NCAA's motion to dismiss this claim
was denied by the district court. 288 Thus, this district court found merit
in the notion that a NCAA rule could interfere with a student-athlete's
ability to obtain an athletic scholarship.

A potential student-athlete who shows the APP causes a similar
contractual impairment to the Walk-On plaintiffs may be able to use
this same strategy to satisfy the contract element of a Section 1981

286 See Runyon v. McCrary, 427 U. S. 160, 172 (1976) (holding that defendants are liable

for Section 1981 violations when, for racially-motivated reasons, they prevented individuals
who "sought to enter into contractual relationships" from doing so); Domino's Pizza, Inc. v.
McDonald, 546 U.S. 470, 476 (2006). (holding that a plaintiff can enjoy Section 1981 protec-
tion to make or enforce a contract so long as "the plaintiff has or would have rights under
the existing or proposed contractual relationship"). Because a student-athlete would enjoy
rights under the NLI or an athletic scholarship, it appears he or she would enjoy Section
1981 protection to enter into a contract with a member institution. The difficulty lies in
proving he or she would have been the student-athlete that would have received the athletic
scholarship that an APP penalty removed from the member institution.

287 In re: NCAA I-A Walk-On Football Players Litig., 398 F. Supp. 2d 1144, 1146-47
(W.D.Wash. 2005). Walk-on student-athletes are allowed to participate in athletics but do
not receive an athletic scholarship.

288 Id. at 1152.
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claim. However, the likelihood of success in this scenario is unpredict-
able because the plaintiffs in re NCAA I-A Walk-On Football Players
Litigation were already athletics participants at a member institution. 289

A student-athlete's ability to bring a cause of action by alleging that he
or she would have received an athletic scholarship but for an NCAA
rule appears to be a defensible argument. The larger problem for a po-
tential student-athlete is proving the school would have granted an ath-
letic scholarship specifically to him or her.

4. Proving That a Scholarship was Intended for a Particular
Student-Athlete

A potential student-athlete must first show a member institution
intended to grant him or her an athletic scholarship and admission. The
potential student-athlete would likely have to rely on a showing that
the coach made a verbal scholarship offer to him or her. In addition,
the recruited student-athlete would also likely have to prove the mem-
ber institution would have granted him or her admission. These factual
findings would be very difficult to prove, particularly because NCAA
member schools often deny athletic scholarship offers to some recruits.
Further complications arise because the member school would almost
certainly recruit more than one student-athlete for any particular schol-
arship. Therefore, it would be difficult for any recruit to prove that one
specific scholarship was intended for him or her.

5. Additional Section 1981 Arguments and Discriminatory
Intent

The NCAA would likely invoke other arguments in denying it in-
terfered with a student-athlete's ability to contract with a member insti-
tution. The NCAA could argue that the recruited student-athlete could
sign an NLI to attend a different institution and that the policy there-
fore would not interfere with the student-athlete's ability to contract.
Student-athletes could respond, however, by claiming that the APP im-
pairs their ability to make a contract with the member institution of
their choice. This may be a viable argument because the opportunity to
attend one college is not always equal in kind to attending another col-
lege. Additionally, the student-athlete may have only been offered one
athletic scholarship. HBCU's do not traditionally recruit the most
sought after and talented athletes. Some HBCU's student-athletes may
have only received one athletic scholarship offer. Therefore, the argu-
ment that he or she could attend another college is disputable. Ulti-

289 Id. at 1146-47.
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mately, the strength of these arguments would likely turn on the factual
circumstances of each case.

Given the difficulty of proving the contract element for potential
student-athletes, proving intentional discrimination is of paramount im-
portance. As in Pryor II, if a court finds the NCAA intentionally dis-
criminated through its use of the APP, then scholarship penalties
resulting from the APP would be void as contravening public policy. 290

Therefore, the APP scholarship penalties would be unenforceable and
every team suffering current APP penalties would likely have their
available scholarships restored to pre-penalty levels. This in turn, would
ensure that many potential student-athletes would be able to receive
athletic scholarships. However, proving intentional discrimination is an
extremely difficult burden. Therefore, a student-athlete may have to
rely on procedural methods to enjoin the NCAA's use of the APP and
APR.

C. Using Rules of Civil Procedure to Enjoin the NCAA's Use of the
APP and APR

Given the difficulty of winning a Title VI and Section 1981 against
the NCAA directly, a student-athlete might explore other legal options
to challenge the APP. For example, a student-athlete could make use of
the Federal Rules of Civil Procedure to enjoin the NCAA's use of the
APP and APR. Two main FRCP rules provide the greatest opportunity
for success. These procedural methods include FRCP Rule 14(a) -
"Third Party Practice" and FRCP 65(d) - "Injunction Upon Those In
Active Concert or Participation." Each method requires the student-
athlete to first bring a Title VI and/or Section 1981 claim against the
member institution and not against the NCAA. This legal posture pro-
vides the potential plaintiff a means of challenging the APP and APR
without having to prove the Title VI and Section 1981 elements against
the NCAA.291

290 See Pryor v. NCAA, 288 F.3d 548, 561 (3rd Cir. 2002).
291 Fed. R. Civ. P. 19 - "Joinder for Just Adjudication" is another procedural option avail-

able to a potential plaintiff but the likelihood of success of FRCP 19 is slim. However, the
option of using Rule 19 is worth noting. Rule 19 may allow the NCAA to be joined to a
student-athlete's Title VI and/or Section 1981 claim against a member institution. A court
may force the NCAA to join the suit if it concludes the NCAA's promulgation and enforce-
ment of the APP undeservedly subjects the university to a student-athlete's Title VI and
Section 1981 claim. The difficulty arises because Rule 19 requires a student-athlete to prove
the same Title VI and Section 1981 legal elements (intentional discrimination / receipt of
FFA / contract element) against both the member institution and the NCAA. Nevertheless,
Rule 19 requires the court to first consider why joining the NCAA as a defendant is neces-
sary. This analysis may result in the court having a sympathetic view of the member institu-
tion's plight. The court would likely recognize the awkward position a member institution
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i. FRCP Rule 14(a) - "Third-Party Practice"

FRCP Rule 14(a) - "Third Party Practice" allows a member insti-
tution to implead the NCAA after a student-athlete first brings a suit
against the member institution. The student-athlete would likely sue
the school for a Title VI or a Section 1981 violation in an effort to
challenge its enforcement of the APP. The student-athlete's complaint
would likely allege that the member institution's enforcement of APP
rules and APR penalties violated his or her civil rights under Title VI
and his or her ability to contract under Section 1981. After the student-
athlete brought these claims, the member institution in turn would
bring its own cause of action against the NCAA via a FRCP Rule 14(a)
"Third Party Practice". The member school would likely assert that the
NCAA rules (APP/APR) require it to discriminate against certain stu-
dent-athletes in contravention of its duty to comply with federal law
and therefore its ability to make contracts with potential student-ath-
letes is impaired.

FRCP Rule 14(a) "Third-Party Practice" would enable the mem-
ber institution to serve a summons upon the NCAA for the student-
athlete's Title VI and Section 1981 claim against the school.292 It is im-
portant to understand, however, that the NCAA must not already be a
party to the student-athlete's original claim against the member institu-
tion.293 There must also be a defensible relationship to the pending
claim against the member institution in order to implead the NCAA as
a third-party defendant. 294 A Title VI or Section 1981 claim against a
member institution concerning the enforcement of NCAA rules would
likely meet the defensible relationship element of FRCP Rule 14(a).
Third Party Practice may be an effective tool for a student-athlete and

experiences by having to follow NCAA rules that may force it to violate civil rights laws.
Therefore, Rule 19 may result in the court hearing the "big-picture" issues associated with
the NCAA's relationship to its member institutions before the details of the Title VI and
Section 1981 legal elements are considered. The court then may be amenable to review the
plaintiff's allegations with sympathy after hearing these "meta" issues initially. Ultimately,
the court may be more willing to find the NCAA receives FFA and intentionally discrimi-
nated against African-Americans if it views the entire case in context. However, a plaintiff
would not solely rely on this argument. This Rule 19 argument is grounded in legal realism.
The plaintiff would hope that the court would "stretch" the limit of what conditions would
meet the legal elements required of Title VI and Section 1981 to find for the plaintiff. This
strategy may work but it would put the case in a very risky procedural posture.

292 See Fed. R. Civ. P. 14(a)(1).
293 See id.; See also, Mauney v. Imperial Delivery System, Inc. 865 F. Supp. 142, 153

(S.D.N.Y. 1994).
294 See U.S. v. Olavarrieta, 812 F.2d 640, 643 (11th Cir. 1987). Rule 14(a) requires that the

outcome of the impleader be partly dependent on the outcome of the original suit. It does
not allow the third-party plaintiff to assert an independent and separate claim even though it
may rise out of the same general set of facts as the main claim.
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the member institution. In fact, this scenario occurred in the Title IX
case of Pavey v. The University of Alaska v. NCAA.295

In Pavey, the plaintiffs brought a Title IX suit against the Univer-
sity of Alaska ("UA") which in turn brought a Section 1983 claim 296

against the NCAA and the Association for Intercollegiate Athletics for
Women ("AIAW"). UA alleged the combined effect of the NCAA and
AIAW rules would "require and promote discrimination by the Univer-
sity in contravention of its duty to comply with the requirements of
federal law. '297 UA also sought to enjoin the NCAA from enforcing its
rules and from sanctioning UA for failing to abide by the rules.2 98 The
third party defendants, the NCAA and AIAW, moved to dismiss on the
grounds that UA had no Section 1983 protected right, any injury would
have been speculative, no controversy existed between UA and the as-
sociations, and the relief sought was beyond the remedial powers of the
federal courts.299

The court held in favor of UA, finding that UA had a constitution-
ally protected right to be free from interference while performing and
executing its obligations under federal law.300 In addition, the court
found that UA acted reasonably in trying to avoid a confrontation with
the association's rules, instead of relinquishing its membership in the
NCAA.30 1 The problem with relying on Pavey is that a Section 1983
claim requires the conduct in question to be carried out under color of
state law.30 2 After Pavey was decided, the Supreme Court found that
the NCAA is not a state actor in most situations. 30 3 In addition, since

295 See Pavey v. Univ. of Alaska v. NCAA, 490 F. Supp. 1011, 1013 (D. Alaska 1980).
296 42 U.S.C. Section 1983 (2004). Two elements are needed to satisfy a §1983 claim: 1)

The conduct complained of was engaged in under color of state law; and 2) the conduct
subjected the plaintiff to the deprivation of rights, privileges, and immunities secured by the
constitution of the United States.)

297 Pavey, 490 F. Supp. at 1013.
298 Id.

299 Id.

300 Id. at 1014.
301 Id. at 1015. (The court stated that UA was acting reasonably, when it was trying to

ensure its student-athletes ability to participate by avoiding confrontation with the NCAA.)
302 42 U.S.C. Section 1983 (2004).
303 See NCAA v. Tarkanian, 488 U.S. 179, 196-197 (1988). The Supreme Court held that

the NCAA should be viewed as a private actor when it represents the interests of its entire
membership in an investigation of one public university. This has been expanded by other
courts to mean that the NCAA is not a state actor in most situations. These cases include
Bloom v. NCAA, 93 P. 3d 621 (Ct. App. Colo. 2004) and Matthews v. NCAA, 79 F. Supp. 2d
1199, 1207 (E.D. Wash 1999). However, in Cohane v. NCAA, 215 Fed. Appx. 13, 15 (2nd
Cir. 2007) the Second Circuit found that the NCAA could be a state actor in some situations.
It appears the Second Circuit found that if collusive behavior between the member institu-
tion and the NCAA deprives a student-athlete of his/her liberty the NCAA may be a state
actor.)
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Pavey the Supreme Court has held that a member institution could sim-
ply relinquish its NCAA membership if it chooses not to follow the
NCAA's rules.30 4

The NCAA would have a difficult time asserting that a member
institution should choose between its NCAA membership or follow a
potentially discriminatory rule. A NCAA claim that a school can simply
relinquish its membership if it does not want to follow the APP rules
that potentially violate student-athletes' civil rights seems difficult to
support both legally and morally. Regardless, the NCAA would likely
not be considered a state actor in this situation.30 5 This consideration
alone makes the use of a Section 1983 claim by a school against the
NCAA problematic. Therefore, a member institution would likely
bring a different claim against the NCAA to enable it to use FRCP
Rule 14(a).

The member institution would need to bring its own cause of ac-
tion against the NCAA in the third-party complaint, such as a Section
1981 claim. This may seem ironic or even unnecessary at first glance
because the student-athlete may have his or her own Section 1981 claim
against the NCAA. However, a member institution's Section 1981
claim may be easier to sustain against the NCAA than that of a stu-
dent-athlete. The APP scholarship penalties are assessed directly
against the member institution. Therefore, a member school can point
to an NCAA action (e.g., APP scholarship penalty) that clearly impairs
the school's ability to make a contract with a potential student-athlete
of its choice. The member institution's Section 1981 claim also provides
greater protection for recruited student-athletes than a student-ath-
lete's Section 1981 claim would. Potential student-athletes benefit more
from a member institution's Section 1981 claim because of the member
institution's ability to contract with any student is being impaired by the
APP scholarship penalty. The school does not have to show which spe-
cific student-athlete it would contract with or offer an athletic scholar-
ship to. Conversely, under a student-athlete's Section 1981 claim, the

304 See Tarkanian, 488 U.S. 179 at 198. (This view has not always been the prevailing view

of the Supreme Court. In fact, the Court directly contradicted itself in Tarkanian in regard to
whether NCAA membership is necessary in NCAA v. Board of Regents of the Univ. of
Oklahoma & Univ. of Georgia Athletic Ass'n. See supra note, 192 for an explanation of these
divergent approaches.

3o5 The current Supreme Court would likely follow the Tarkanian approach and hold that
the NCAA is not a state actor. However, the Second Circuit and others may apply the
Cohane view that the NCAA can be a state actor if it and the member institution collude to
deprive a student-athlete's rights. The plaintiffs would likely have to show the NCAA and
member institutions colluded through the use of the APP to intentionally discriminate
against African-Americans.
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student-athlete would need to show he or she would have made a con-

tract with a member school. This burden could be very difficult to meet.

The member institution needs to show the APP penalty impaired its

ability to make and enforce contracts with potential student-athletes,
not one particular student-athlete. If the member institution meets this

burden, it would still need to show the NCAA intentionally discrimi-
nated against African-Americans when it created the APP.

A member institution, as a third party plaintiff, would have as
much difficulty proving the NCAA intentionally discriminated as a stu-
dent-athlete would. However, if a court found that the NCAA did dis-
criminate based on race, the member institution's Section 1981 third
party complaint would likely be upheld. Additionally, if the third party
complaint were sustained, the NCAA would likely be enjoined from
using the APP in its current form. Once again, a plaintiff's relief under
a Section 1981 or Title VI hinges on proving the discriminatory intent
element. Given this difficulty, there are other procedural options avail-
able to a member institution subject to a student-athlete's Title VI or
Section 1981 suit.

ii. FRCP 65 - "Injunction Upon Those In Active Concert or
Participation"

A student-athlete may make further use of the FRCP by bringing a
Title VI and Section 1981 claim against his or her member institution
and in turn, use FRCP Rule 65 to seek a preliminary injunction against
both the member institution and NCAA. The goal of the preliminary
injunction would be to prevent the school and NCAA from enforcing
APP rules.306 If a plaintiff could show that the preliminary injunction
was necessary307 and that the member school and NCAA acted in con-

306 This in turn could lead to a permanent injunction. Initially, the purpose of the injunc-

tion is to pressure the NCAA to amend the APP in such a way to eliminate the discrimina-
tory impact. When this article refers to injunction, it is referring to a preliminary injunction.

307 The plaintiff(s) must show they would suffer irreparable injury unless the injunction is

granted. The plaintiff must also show either (1) a substantial likelihood of prevailing on the
merits or (2) sufficient questions regarding the merits warrant litigation. If the plaintiff can
show one of these two, a balancing of the harms analysis will occur. This analysis weighs the
plaintiff's harm if the injunction is not granted against the harm caused to the defendant if
the injunction is granted. Four factors are considered by the court in deciding whether to
grant the injunction. (1) The threat of irreparable harm to the plaintiff, (2) the potential
harm on each party, (3) the probability of success on the merits, and (4) ensuring the injunc-
tion would not be adverse to the public interest.
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cert to create the APP, Rule 64(d) may suspend the enforcement of the
APP rules until the completion of the student-athlete's case. 30 8

Rule 65(d) may allow the student-athlete to gain injunctive relief
against the NCAA without naming it as a defendant. Rule 65(d) states
that every order granting an injunction is binding against the parties to
the action, their officers, agents, servants, employees, attorneys and
upon those persons in active concert or participation with them who re-
ceive actual notice.309 Therefore, if the plaintiff is granted injunctive
relief against the member institution and proves the NCAA acted in
concert with the school to promulgate and enforce the APP rules, a
plaintiff may be able to use FRCP 65(d) in forcing the NCAA to sus-
pend its use of the APP and APR. Such a use of FRCP 65 is more than
theoretically possible.

In Phillip v. NCAA, a student-athlete won a preliminary injunction
against his member institution and the NCAA.310 The NCAA pre-
vented the plaintiff's participation in collegiate athletics after determin-
ing his core high school courses did not meet NCAA initial eligibility
standards. 311 As a result, the university that recruited the plaintiff could
not award him an athletic scholarship even though it disagreed with the
NCAA's eligibility determination. 312 In determining whether to grant
the injunction, the court held that denying a person's right to obtain a
scholarship constituted irreparable injury.31 3 Next, the court found that
denying the student-athlete the financial benefit of the athletic-scholar-
ship inflicted irreparable harm because it could significantly delay his
education.314 The court then turned to a balance of harms analysis.315

The court found it was "plain beyond doubt" that denying the injunc-
tion harmed the student-athlete to a greater extent than granting the
injunction harmed the member institution or the NCAA.31 6 The court
granted the injunction, reasoning that the plaintiff would lose his only
chance at paying for college if he lost his scholarship.31 7

308 Tri-State Generation & Transportation Ass'n Inc., v. Shoshone River Power, Inc., 805

F.2d 351, 355 (10th Cir. 1986). (Once the preliminary injunction is granted, the status quo is
preserved until a determination in the case is made.)

309 Fed. R. Civ. P. 65(d).
310 Phillip v. NCAA, 960 F. Supp. 552, 558 (D. Conn. 1996).
311 Id. at 553.
312 Id.

313 Manuel v. Oklahoma City University, 833 P.2d 288, 293 (Ct. App. Okla. 1992).
314 Phillip v. NCAA, 960 F. Supp. 552, 558 (D. Conn. 1996).
315 Id.
316 Id.
317 Id. The court expressed its admiration for this student-athlete in its opinion. The court

stated that the plaintiff's testimony was credible because he was mature, poised, and genu-
inely frustrated by his predicament. The court felt that the student-athlete had earned a shot
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The court also stated it was "equally plain" that sufficiently serious
questions going to the merits of the claim made them fair grounds for

litigation.318 The court took issue with the procedure used by the

NCAA in re-evaluating the plaintiff's core course classifications. 319 The
court found that the NCAA failed to adhere to its own rules by disre-
garding the course classifications made by the plaintiff's high school
principal.320 By granting the injunction, the court ensured that the
plaintiff could participate in athletics and receive financial aid until the
merits of the case were decided. 321

The Phillip court's rationale for granting the injunction would also
support granting an injunction in the context of the APP. The key dis-
tinction would be that the student-athlete would sue only his or her
member institution and not both the NCAA and the member institu-
tion like the plaintiff in Phillip. The potential plaintiff would seek an
injunction against the school and then seek to enjoin the NCAA
through FRCP Rule 65(d). The court would consider whether to grant
an injunction against the school first and then decide if the NCAA and
member institution acted in concert to promulgate and administer the
APP.

iii. Granting a Preliminary Injunction to Enjoin the Use of the
APP

A student-athlete who loses a scholarship because of an APP pen-
alty could claim he or she experiences the same irreparable harm as the
plaintiff in Phillip. The student-athlete would claim that a denial of the
scholarship's benefits harm him or her enough to warrant a preliminary
injunction. For example, a court would be more likely to grant a prelim-
inary injunction if the student-athlete, like the plaintiff in Phillip has no
other financial means to acquire a college education. Therefore, the
balancing of harms analysis may reveal the student-athlete lost an edu-
cational opportunity similar to that of the plaintiff in Phillip.

The merits of a Title VI and Section 1981 claim against a member
institution must also warrant litigation for the preliminary injunction to
be granted. The Pryor II holding seems to establish that a factual deter-
mination regarding the merits of a student-athlete's Title VI and Sec-

at enjoying his scholarship. The court also found that the school suffered no harm except
that it lost a highly recruited player and that the NCAA suffers nothing from the court
granting the injunction.

318 id.
319 id.
320 Id.
321 Id.
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tion 1981 challenge to NCAA academic eligibility rules must be
made.32 2 A plaintiff's challenge to a member institution's use of the
APP may also meet this standard. Pryor II also established that a fac-
tual determination regarding the intentional discrimination element of
a Title VI and Section 1981 claims may be required. 323 A plaintiff chal-
lenging the APP would make similar, if not identical, claims and
arguments.

In contrast to the Pryor II decision, courts have traditionally been
hesitant to intervene in the internal affairs of voluntary associations
like the NCAA. 324 However, when a violation of a civil right has oc-
curred the court may be more likely to intervene. 325 Therefore, the
court would likely grant a preliminary injunction if it found that the
APP may violate a student-athlete's civil rights. If the court granted
such a preliminary injunction against the member institution, the stu-
dent-athlete would then seek to enjoin the NCAA through FRCP Rule
65(d).

iv. Proving the Member Institution and the NCAA Acted in
Concert

The student-athlete could attempt to enjoin the NCAA under the
same preliminary injunction by using Rule 65(d). If the plaintiff gains
injunctive relief against the school for its use of the APP, then the stu-
dent-athlete would claim the NCAA acted in concert with the member
institution in developing and enforcing the APP penalties. If the stu-
dent-athlete was able to show the NCAA's acted in concert under
FRCP Rule 65(d) then he or she may be able to prevent the NCAA
and the member institution from enforcing the APP rules and penal-
ties. A student-athlete could show the NCAA acted in concert through
various factors.

A court would likely enjoin a non-party under Rule 65(d) if it finds
that 1) the defendant and the non-party have similar interests, 2) a
commonality of incentives exists between the two parties or 3) the non-
party aides and abets the defendant subject to the injunction.326 These
factors seem to indicate that a court would find that the NCAA and

322 Pryor v. NCAA 288, F.3d 548, 570 (3rd Cir. 2002).
323 Id.
324 See Bloom v. NCAA, 93 P.3d 621, 624 (Ct. App. Colo. 2004).
325 See id.
326 Red 1 Investments, Inc. v. Amphion International Ltd., 2007 U.S. Dist. Lexis 85675, at

*22 (E.D. Wash. 2007); Reliance Insurance Co. v. Mast Construction Co., 84 F.3d 372, 377
(10th Cir. 1996); EEOC v. International Longshoremen's Assoc., 1975 U.S. Dist. Lexis 13821
at *11 (D. Md. 1975).
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member institutions acted in concert when they promulgate and en-
force NCAA rules.

A cursory analysis of the relationship between the NCAA and
member institutions seems to indicate both parties act in concert. Mem-
ber institutions draft, submit, and approve association rules which the
NCAA ultimately implements and enforces.327 Both the member insti-
tutions and the NCAA developed, passed, and administer the APP.328

Member institutions rely on the services of the NCAA Clearinghouse
to help establish initial academic eligibility for all incoming student-
athletes on athletic scholarship. The NCAA Board of Directors and
NCAA committees are made of representatives from the association's
member institutions.329 These facts seem to establish the NCAA and its
membership have a commonality of incentives and similar interests.

Other factors also indicate that the NCAA and member institu-
tions act in concert. The NCAA penalizes member institutions for fail-
ing to follow NCAA rules. 330 The member institutions must enforce
these penalties against their student-athletes or face further penalties or
expulsion from the association. 331 The NCAA provides member institu-
tions with waivers and adjustments for APR score calculations.332

Member institutions participate in championships and tournaments
sponsored by the NCAA.333 These facts indicate that the NCAA aides
its member institutions to enforce association rules against student-ath-
letes and provide athletic opportunities for them.

These examples are not an exhaustive list of all the ways in which
the NCAA and member institutions act in concert. The formal relation-
ship between the two parties is perhaps the most obvious rationale to
find they act in concert. The member institutions and the NCAA com-
prise a private association governed under a common constitution and
bylaws. 334 This affiliation implies the parties have common interests,
incentives, and work for common goals. Therefore, the NCAA would
likely be subject to an injunction under FRCP 65(d) because it acted in

327 See NCAA Bylaws Article 5 (Legislative Authority and Process)
328 See History of Academic Reform, supra note 17
329 See NCAA Bylaws Article 4.2.1 (Division I Board of Directors, Composition); NCAA

Bylaws Article 4.01.1 (Describes the organizational structure of the NCAA).
330 See NCAA Bylaws Article 11.1.2 (Responsibility for Violations of NCAA

Regulations).
331 See NCAA Bylaws Article 19 (Enforcement).
332 See NCAA Bylaws Article 23.1.2(g) (Duties of NCAA to hear appeals/waivers by

Member Institutions).
333 See NCAA Bylaws Article 18 (Championships and Postseason Football).
311 See NCAA Bylaws Article 1 (Names, Purpose and Fundamental Policy of NCAA).
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concert with the member institution in creating and enforcing the APP
penalty.

A student-athlete who employs procedural methods to enjoin the
NCAA's use of the APP and APR may have some success. However,
the student-athlete's Title VI and Section 1981 suits against the mem-
ber institution may ultimately fail for the same reasons that a direct suit
against the NCAA would. 335 The student-athlete must still prove under
Title VI or Section 1981 that the member institution intentionally dis-
crimination against him or her. This element would be quite ironic if an
African-American male sues an HBCU. The idea that a HBCU inten-
tionally discriminated against African-Americans seems absurd and
would be virtually impossible to prove. Given the difficulty of proving
intentional discrimination, a student-athlete may have to rely on public
policy grounds and not a cause of action to limit the APP's discrimina-
tory racial impact.

D. Public Policy Rationales for Limiting the Discriminatory Impact
of the APP

A student-athlete would have difficulty proving the NCAA in-
tended to discriminate when it created the APP. Nonetheless, a stu-
dent-athlete could prove that the APP and the APR have a racial
discriminatory impact. The NCAA should be concerned about this re-
sult and act swiftly to prevent it. Currently, the NCAA is attempting to
alleviate the disparate discriminatory impact within the current APP
structure. The NCAA refuses to acknowledge that the current APP
structure helped create the problem in the first place. The NCAA
hopes that granting APP penalty waivers and providing financial grants
to HBCUs will alleviate the problem and allow the APP to survive.
This stubborn and shortsighted approach will curtail the significant
structural APP reform necessary to ensure equitable athletics opportu-
nities for every student-athlete. Therefore, a student-athlete's primary
recourse may be the utilization of public policy rationales and not a
direct cause of action to challenge the NCAA's use of the APP.

i. Tax Exemption and Social Responsibility

A strong public policy argument to find the NCAA accountable
for potential civil rights violations comes from Bob Jones University v.

135 The student-athlete would need to prove intentional racial discrimination by the
NCAA or the member institution if he or she brings a Section 1981 suit directly against the
NCAA or the member institution.

276
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United States.336 The holding in Bob Jones University provides guidance
that the NCAA's tax-exempt status comes with social responsibilities.
The Supreme Court found that Bob Jones University's policy banning
inter-racial dating was contrary to a "fundamental national public pol-
icy against racial discrimination." 337 The Court determined that the IRS
was within its rights to deny tax-exempt status to Bob Jones University
because of its racially discriminatory practices. 338 The Court found that
entitlement to tax exemption requires the organization to meet certain
common-law standards of "charity. ' 339 The Court determined that tax-
exempt status carries with it a responsibility not to discriminate. 340

Accordingly, the NCAA's continued enforcement of APP could
endanger its tax-exempt status. The Bob Jones University holding seems
to jeopardize the NCAA's tax-exempt status if its rules continue to
have a discriminatory racial impact. As a tax-exempt organization, the
NCAA has an obligation not to discriminate if it wishes to maintain its
tax-exempt status. Additionally, Congress has recently shown trepida-
tion with the NCAA's tax-exempt status because of its significant in-
come.341 This trepidation coupled with the APP's discriminatory impact
could motivate Congress to investigate the NCAA's use of the APP.
This conclusion is certainly possible when one considers that the cur-
rent Chairman of the House of Representatives, Ways and Means
Committee is Representative Charles Rangel, an avid civil rights
supporter. 342

The APP has a discriminatory impact on HBCUs and African-
American student athletes. The discriminatory impact of the APP could
be analogized to the interracial dating policy that cost Bob Jones Uni-
versity its tax-exempt status.343 The NCAA would counter this reason-
ing by arguing that it implemented the APP with no intended racial
animus, whereas Bob Jones University clearly meant to discriminate

336 Bob Jones University v. United States, 461 U.S. 574 (1983) (establishing that tax-ex-
empt status is unavailable to private educational institutions that are racially discriminatory).
The university banned inter-racial dating among its students and denied admission to stu-
dents in an inter-racial marriage or students known to advocate inter-racial marriage or
dating.

117 Id. at 593.
338 Id. at 595.
... Id. at 586.
310 Id. at 591-93.
341 See Letter to House Ways and Means Committee, http://www2.ncaa.org/portal/media_

and events/pressroom/2006/november/20061115_response to-housecommitteeonwaysand
means.pdf. The NCAA's total income for the 2006-07 academic year was $508,250,000.

342 See Charles B. Rangel, Congressional Accomplishments, http://www.house.gov/rangel/
accomplishments.shtml.

343 Bob Jones University lost its tax-exempt status until it dropped its ban on interracial
dating in the year 2000.

2008]



278 UCLA ENTERTAINMENT LAW REVIEW [Vol. 15:2

against students based on race. The NCAA would claim it merely
hoped to raise graduation rates among all student-athletes through the
creation and use of the APP and APR. The NCAA would also likely
state that the APP's impact is socio-economic and not racial.

The NCAA's arguments are not without merit and its goals are
certainly laudable. However, Congress may only look at the APP's dis-
criminatory results and not its rationales to determine whether the
NCAA can continue to enjoy its tax-exempt status. A legitimate public
policy argument could be made to strip the NCAA of its tax-exempt
status if the APP continues to have a discriminatory impact on HBCUs
and African-American males. However, the scope of Bob Jones has tra-
ditionally been limited and therefore a plaintiff's challenge to the APP
would likely espouse a broader claim of discrimination.

ii. Educational Mission and Discouraging Discrimination

Public policy concerns seem to indicate that the NCAA's tax-ex-
empt status carries some level of social responsibility. The nature of the
NCAA and its member institution's educational mission requires an
even larger commitment to a greater social good. The scope of the
NCAA's relationship with its member institutions is built on a mutual
desire to serve broad educational and social goals. There is established
public policy to discourage racial discrimination in our educational in-
stitutions.344 Title VI clearly expresses that racial discrimination in edu-
cational settings violates public policy.345 The Supreme Court has held
that the "government has a fundamental, overriding interest in eradi-
cating racial discrimination in education. '346 Therefore, significant pub-
lic policy concerns would be raised if any NCAA rules require its
member institutions to discriminate, violate civil rights laws, or fail to
honor their own educational mission.

The APP scholarship penalties might well usurp some member in-
stitutions' autonomy by limiting their ability to grant athletic scholar-
ships to certain student-athletes. These excluded student-athletes are
most likely to be the most academically at-risk students and often times
African-American. A fundamental part of an HBCU's mission is to
provide educational opportunities for students who may not otherwise
be able to attend college. The APP scholarship penalties directly ham-
per a HBCUs' educational mission by limiting access to some student-
athletes. The NCAA would claim that APP penalties only limit the stu-

344 See Brown v. Board of Education, 347 U.S. 483 (1954); Bob Jones University, 461 U.S.
at 604; Title IV and VI of the 1964 Civil Rights Act, 42 U.S.C. §§ 2000d - 2000d-7 (1964).
345 See Bob Jones University, 461 U.S. at 594.
346 Id. at 604.
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dents' ability to participate in NCAA athletics, not attend college. This
argument fails to acknowledge many urban student-athletes of color
can only afford college on an athletic scholarship.

The NCAA would also claim it is honoring its own educational
mission by demanding higher academic standards of student-athletes.
This argument assumes that requiring higher academic standards of stu-
dent-athletes will affect all races, genders, and social classes equally.
This assumption is clearly flawed, given the evidence that the APP and
previous NCAA academic reforms adversely impact financially disad-
vantaged African-American males.347 The scope of the APP's impact in
the next few academic years will surely be an important consideration.
If the discriminatory impact continues, a court or a legislative body
could easily conclude that the NCAA is making its member institutions
discriminate, violate civil rights laws, and disregard their educational
mission. However, there is no guarantee that policy makers would heed
the cause of academically at-risk student-athletes. As a result, this arti-
cle hopes to inspire a court or Congress to force the NCAA to amend
the APP by presenting a more equitable APP structure.

VI. THE APP's PROBLEMS AND ALTERNATIVE APPROACHES

The APP appears to have a racially discriminatory impact on
HBCUs and African-American males. Fundamental changes to the
APP structure should occur to alleviate this problem. However, a more
equitable APP system is difficult to achieve. The disparity in member
institution financial resources exacerbates the problems with the APP.
The NCAA itself admits that the most financially strapped member in-
stitutions will likely struggle the most to meet APP requirements. 348

The member institutions that lack financial resources for student-
athlete academic development and appropriate APP monitoring ap-
pear to be disproportionately punished under the current system. Con-
sequently, the APP structure essentially makes the poor schools poorer
by removing scholarships. In contrast, any new lock-step financial in-
centives that reward the best performers would likely make the rich
schools richer. This is apparent since the wealthiest schools already
show success due to the availability of financial resources for academic
development and APP monitoring. This disparity in financial resources

347 See Inside Higher Education, http://www.insidehighered.com/ news/2007/05/03/apr;
HBCUs, Katrina Area Schools Struggle in APR Report, supra note 127; See Mondello, supra
note 42 at 132-39.

348 See Inside Higher Education, supra note 347; See also, HBCUs, Katrina Area Schools
Struggle in APR Report, supra note 127.
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is an inherent flaw that will plague any incentive/disincentive APP
system.

Another inherent problem is that APP penalties affect the behav-
ior and decisions of a school's academic advisors, coaches, and athletic
directors far more than any public recognition awards. This disincen-
tive-based approach is appropriate for combating NCAA violations in
the areas of extra-benefits, recruiting and academic fraud. The NCAA
should punish schools for abuses in these areas. However, it seems un-
duly harsh to punish a school for a student-athlete's genuine academic
struggles. To combat this unfairness, meaningful financial and structural
incentives should augment APR penalties in an effort to yield a more
equitable APP.

The current APP relies heavily on punishments. These punish-
ments can be quite severe. As a result, schools may deny admission to
some at-risk student-athletes 349 because a failure to graduate them
could result in severe punishment. These NCAA penalties may ulti-
mately result in less competitive teams and lost revenue for the penal-
ized school. Missed bowl games, banishment from pre and post-season
tournament participation, and a lack of television appearances all re-
duce an athletic department's fiscal bottom line. The risk of lost reve-
nue may result in the school denying admission to at-risk student-
athletes.

The NCAA should provide incentives to encourage member-
schools to educate at-risk student-athletes instead of just ignoring them.
Without incentives, the risk of failure becomes too high for the univer-
sity to take the chance on admitting at-risk student-athletes with ade-
quate athletic ability. Further, having an academic reform program that
mainly punishes schools with limited financial resources is unacceptable
on moral grounds. The NCAA should create, not stifle, a supportive
environment for schools to educate at-risk student-athletes. A funda-
mental goal of any NCAA academic reform package should be to cre-
ate educational opportunities for student-athletes not eliminate them.

The easiest way to end the discriminatory effect of the APP is to
shift from a system of disincentives to an exclusively incentive based
program. If there were no penalties, there would be no discriminatory
impact. However, this would also be problematic because of the finan-
cial disparity between wealthy and financially strapped schools. The
wealthiest schools would consistently perform well because of their

311 The at-risk student-athletes with adequate athletic ability would likely suffer the most.
At-risk student-athletes with exceptional athletic ability would likely be admitted to a mem-
ber school regardless of the risk associated with his/her academic ability.
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substantial financial resources and as a result, receive all the incentives.
The financially strapped schools would struggle to meet APR
benchmarks because they would not have the resources to compete ac-
ademically and as a result, they would never receive incentives. An-
other problem also exists if the NCAA provides lock-step financial
assistance for poor performance. Such a plan would provide incentives
to score poorly in hopes of receiving a financial grant. This would de-
feat the entire purpose of academic reform and the educational
institutions.

The NCAA could minimize the effect of these inherent flaws with
a new approach to the APP. The NCAA could use the APR and GSR
as diagnostic tools that identify member institutions that deserve re-
ward but also need help. The NCAA could direct both financial and
human resources to struggling schools in an effort to help provide solu-
tions. This approach could result in higher graduation rates without sac-
rificing opportunities for student-athletes. The current APP structure
has resulted in an undeniable discriminatory "class" impact, if not a
racial impact. Given the current structural problems with the APP, cre-
ative reforms should be adopted to eliminate the negative effects of the
APP.

First, economic and structural incentives need to augment the cur-
rent penalties. Economic grants should be awarded to schools with the
most financial and academic need. Structural incentives should be
available to all NCAA member institutions that score well on the APR.
Second, the NCAA should take the initiative to better prepare elemen-
tary, middle, and high school students for the academic rigors of col-
lege. Finally, the higher education community should accept new
perceptions of how academic reform can work.

A. Providing Support For Member Institutions

The current financial inequity among the member schools must be
tempered if an APP incentive/disincentive system is going to be suc-
cessful. Real incentives and real punishments must complement each
other. Appropriate punishments are currently in place. Appropriate in-
centives are noticeably lacking from the current APP. However, lock-
step financial incentives will only make the rich schools richer. The
poorest schools need financial help to meet basic academic expecta-
tions. Therefore, a more equitable APP will result by providing finan-
cial grants to the poorest schools and structural incentives to offset
penalties for all member institutions.
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i. Academic Foundation Grants

Direct financial grants from the NCAA to the poorest member in-
stitutions will help reduce financial disparity among member institu-
tions. The total amount of annual revenue a member institution's
athletic department generates would be the primary consideration for
what self-help measures a school must first take to meet APP goals.
BCS schools with annual athletic revenues in the tens of millions and
high APR scores would not receive direct NCAA aid for academic sup-
port. HBCU's with limited revenue and low APR scores will qualify for
an "Academic Foundation Grant" ("AFG").

AFGs would serve to establish a basic academic foundation for
student-athletes at schools that struggle the most academically and fi-
nancially. AFGs would be used to purchase computers, books, educa-
tional aides, dedicated learning facilities, and provide for academic
support staffs. The programs struggling the most academically accord-
ing to the APR and GSR would qualify if their total annual athletics
revenue were small enough. Gross revenue should be used as a mea-
sure of need and not net profit. Many schools can manipulate their ac-
counting records to show a financial loss even with tens of millions in
revenue. The schools in the worst position financially and academically
should receive AFGs not wealthy schools. Wealthy schools can provide
academic support without the NCAA's financial support and should be
required to do so.

AFGs would help ensure that all of its members' student-athletes
have an adequate level of academic support. The NCAA should help
the poorest schools establish a basic level of academic support before it
assesses any APP penalties against them. Once a certain level of aca-
demic support is achieved, the student-athletes' academic accountabil-
ity rises and disincentives become appropriate to ensure APP
compliance.

ii. APP Structural Incentives

Financial assistance would help offset the discriminatory impact of
the APP at the poorest schools. However, wealthy schools should also
be rewarded for superior adherence to APP rules as well. Structural
incentives are appropriate rewards for any member institution that
achieve exemplary APR scores. The NCAA should reward member in-
stitutions for academic success and not immediately look to punishment
to assure compliance. If any school meets certain APR score
benchmarks, the NCAA should provide the school with structural in-
centives to offset structural penalties.
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iii. Contemporaneous and Historical Penalty "Incentive
Waviers"

If a team meets APR benchmarks for two consecutive seasons, the
team could be awarded a guaranteed waiver from one future contem-
poraneous penalty. If the team meets APR benchmarks for four con-
secutive seasons, the team could be granted an additional guaranteed
waiver from one future historical penalty. These "contemporaneous in-
centive waivers" would have a 10% cap identical to the 10% cap on
contemporaneous scholarship penalties. Therefore, a team with 20
available scholarships can only stockpile a maximum of two "contem-
poraneous incentive waivers. '350 The "historical incentive waivers"
would be available for use by the team for period of three years from
the time they were earned. These incentives for meeting APR
benchmarks would reward a team's long-term academic success and
provide justifiable relief from short-term failures.

iv. "Innovation in Education" Pilot Programs

Another incentive should be available to the academic support ad-
ministrators at the programs that exhibit exceptional academic results.
The NCAA should reward top-performing schools with financial grants
to develop pilot academic development initiatives under a program
named the "Innovation in Education Pilot Program." The goal of these
pilot programs would be to create innovative and promising educa-
tional techniques to help instruct student-athletes. This program would
ideally create enhanced academic support curriculums for student-ath-
letes. These programs and the data they yield will be shared with the
NCAA and all of its member institutions. More student-athletes would
graduate if the NCAA helps successful academic development profes-
sionals create productive academic enhancement programs that could
be shared with all of its members.

v. The NCAA's Matching Grants Program and Why it is
Problematic

A NCAA working group directed with the duty of analyzing and
finding solutions for the APP's disparate impact on HBCUs has re-

350 The 10% cap calculations for head-count sports and equivalency sports would be made
in the same manner as the 10% cap calculations are made for contemporaneous scholarship
penalties. Therefore, a head-count sport with thirteen scholarships (e.g. men's basketball)
would have a maximum award of two "contemporaneous waivers". An equivalency sport
with 11.7 scholarships (e.g. baseball) would have a maximum award of 1.7 "contemporane-
ous waivers."
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cently recommended a "Matching Grant" program for these schools.351

This is a positive step forward for the NCAA but this program is prob-
lematic for a couple of reasons. First, the amount of the grants is too
low. 352 HBCUs receiving the grants would still lag behind wealthy BCS
schools in the provision of academic support. The grants will not neces-
sarily end the problem that the APP has created.

Second, the NCAA should not require a financially strapped
school to earmark any of its limited resources to meet association rules
that may be discriminatory. The NCAA is currently standing on mor-
ally shaky ground and facing potential legal challenges because of the
APP's impact. The NCAA would frustrate the public's confidence in it
by forcing HBCUs to ante up before it will help them. The public's
hope is that the NCAA will solve the APP's discriminatory impact ami-
cably with its member schools.

The matching grant program appears to be the NCAA's attempt at
solving the problems with the APP. The NCAA asserts that its goal is
to help provide genuine educational opportunities for all of its student-
athletes. If this is true, it should provide significant "Academic Founda-
tion Grants" with no strings attached. AFG's would help build an ac-
ceptable academic foundation at all NCAA schools while limiting the
discriminatory impact of the APP. Interestingly, creating a solid educa-
tional foundation starts long before the student-athlete applies to
college.

B. Building Stronger Academic Foundations at All Levels of
Education

The NCAA should help cultivate student's academic abilities at all
levels of education. The NCAA must commit both financial and human
resources to help impoverished elementary, middle, and secondary
schools to accomplish this goal. Schools in financially depressed urban
environments, where many of the at-risk student-athletes hail from, re-
quire support to help prepare their students for college. Student-ath-
letes that are academically prepared prior to college would likely meet
NCAA academic eligibility requirements.

NCAA financial grants to impoverished school systems would bet-
ter prepare future student-athletes for the academic rigors of college.
These grants would provide for academic resources like textbooks,
computers, academic support staff, and facilities. The NCAA can help

351 Report of the NCAA Minority Opportunities and Interests Committee (2007), http://
www.ncaa.org/wps/wcm/connect/NCAA/Legislation%20and%2OGovernance/Committees/
Division%201/Management%20Council/2007/Apri/24_moic.htm (Subsection 9).

352 See supra note 143.
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level the educational playing field for academically at-risk student-ath-
letes by providing aid to our country's most needy schools. This finan-
cial support could serve as a preventative measure to combat low
graduation rates before they become an issue.

Every student-athlete would have a chance to compete academi-
cally if the NCAA provides financial support and academic develop-
ment resources to schools at all educational levels. Member schools
that meet APR benchmarks can earn the right to help determine which
communities and schools are awarded these financial grants. This
would enable member schools to direct grants to schools in the commu-
nities from which it recruits a majority of its student-athletes. For exam-
ple, the University of Maryland could select schools in inner city
Baltimore or Washington D.C. as grant recipients. Obviously, the
grantee school would have to demonstrate a genuine financial need
prior to any grant being awarded. Nonetheless, this program would
provide academic support for potential student-athletes at all levels and
reward member institutions for APP successes.

Unfortunately, financial grants are not enough. The NCAA and its
member institutions must explore the possibility of having student-ath-
letes serve as mentors for elementary and middle school students in
their geographic region. Individual schools would administer this pro-
gram, called "Athletes as Advisors," under the guidance of the
NCAA.35 3 The program could bring students from economically impov-
erished schools to the universities for what is essentially an "after
school" program. This would require insurance, transportation, and a
financial commitment from the NCAA. Additionally, the time commit-
ment is also already steep for current NCAA student-athletes.35 4 How-
ever, all the concerned parties could benefit if the schools allow
student-athletes to earn academic credit through this program during
their off-season.

Elementary and middle school students would benefit emotionally
and academically from having caring adults endeavor to better their
lives. Current NCAA student-athletes would recognize their own social
obligations as student-athletes and benefit as well. The NCAA student-
athletes would also benefit intellectually from the educational compo-
nent of the program. The NCAA benefits by having socially aware and

353 The NCAA already has a program like this called "First Team" for high school men's
basketball players. See Welcome to NCAA First Team http://www.ncaa.org/wps/portal (fol-
low Academics & Athletes hyperlink; then follow Youth hyperlink; then follow First Team
hyperlink).

354 A student-athlete's time is especially limited during the playing season because of
class, tutoring, practice, travel, and competition.
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educated current student-athletes and by providing social and academic
support for future student-athletes.

The key to success, however, is having "Athletes as Advisors" en-
tail a genuine educational requirement to justify awarding of academic
credit. The public must view the program as beneficial, not as way to let
college athletes "off easy" academically. If the academic requirements
are legitimate and the time requirements are manageable, many chil-
dren could benefit from having NCAA student-athletes as mentors.
Support at all levels of educations could help but understanding the
needs of our current student-athletes is important as well.

C. New Perceptions of Academic Reform and Our Student-Athletes

Student-athletes would benefit from new perceptions about how
NCAA academic reform should work. Individual student-athletes all
learn differently and understanding this is imperative to providing a
genuine educational opportunity. Using a "cookie-cutter" educational
plan, like the APP, is counter-productive to helping educate all student-
athletes. The NCAA must accept that the member institutions recog-
nize their student-athlete's academic needs the best. Allowing the insti-
tutions the latitude to provide alternative educational paths for student-
athletes would promote higher graduation rates. The NCAA would fos-
ter student-athlete academic success by giving greater deference to the
member institutions' needs when granting APR adjustments and
waivers.355

The student-athlete would view his or her educational experience
positively if the member institution prescribes a functional plan to edu-
cate him or her specifically. The NCAA can help student-athletes meet
their academic goals by allowing APR adjustments and waivers for par-
ticularized academic concerns. Concerns regarding student-athletes'
learning disabilities, family background, and educational foundation
are just a few examples. A regimented educational program forces an
artificial assessment of academic progress to every student-athlete. All
students deserve an educational experience that fulfills their intellec-
tual and emotional needs. This approach would allow a true and fair

355 This assumption recognizes that member schools have a mixed record when it comes
to complying with NCAA rules in the areas of academic fraud and provision of extra bene-
fits. I am not claiming that member schools are free of accountability or deserve complete
latitude from NCAA oversight. However, currently member-institutions are taking genuine
strides to comply with NCAA rules regarding academic fraud and providing appropriate
academic support for student-athletes. I am convinced that member schools are taking aca-
demic integrity seriously and will serve their student-athletes well if given the opportunity.



NCAA ACADEMIC PERFORMANCE

assessment to be made of the student-athletes' educational growth and

the member institutions' ability to educate their student-athletes.

NCAA expectations about how member institutions should edu-

cate their student-athletes must fundamentally change. Effective educa-
tional support requires an intimate awareness of the student-athlete's
social, educational, and family background. A blanket approach to
evaluating a student-athlete's academic progress, like the APP, cannot
accomplish this goal. The APP ignores that many student-athletes have
never had to perform at such a high academic level. A limited educa-
tional foundation may prevent many student-athletes from succeeding
even if they want to. A blanket approach does not account for these
considerations and it ignores that these young competitors may respond
positively if they are challenged to succeed. The APP, in its current
form, eliminates an institution's ability to make individualized aca-
demic determinations that could benefit student-athletes.

A student-athlete would be more likely to graduate if his or her
educational experience is a positive one. A positive educational experi-
ence may even motivate student-athletes that left early for professional
leagues to finish their degree. The NCAA must accept that schools are
best equipped to understand and cater to the specific educational needs
of their student-athletes. Broad academic regulations limit a univer-
sity's autonomy and ability to provide an individualized educational
path for each student-athlete. The APP's dogmatic approach to mea-
suring academic progress is problematic and imprecise.

VII. CONCLUSION

The APP's disparate impact on HBCUs and African-American
student-athletes seems apparent. Concluding that the NCAA consid-
ered this consequence when it created the APP is possible given the
history of Prop. 16. Concluding that the NCAA structured the APR to
limit opportunities for the most academically at-risk student-athletes is
more difficult to presume. The NCAA Board of Directors and member
institutions may have allowed stereotypical views of young African-
American student-athletes influence what form NCAA academic re-
form should take. The abysmal track record Division I institutions have
of appointing African-Americans to administrative positions in athletic
departments and head coaching positions could justify this skeptical
view of the NCAA and its member institutions' administrators. 356

356 See Leilana McKindra, Minority Panel Asks for Accountability in Hiring, NCAA

News, Feb 1, 2008, available at http://www.ncaa.org/wps/portal/ follow Library hyperlink;
then follow NCAA News Articles hyperlink; then follow 2008 hyperlink; then follow Associ-
ation-wide hyperlink; then follow 02/01/2008 Minority panel asks for accountability in hiring
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The NCAA may have intentionally instituted the APP and APR
knowing these academic reforms would keep many African-American
student-athletes from ever attending college. Perhaps the NCAA not
only knew but also intended to exclude some African-American stu-
dent-athletes from college. It is possible that some members of the
NCAA Board of Directors and administrators at the member institu-
tions could be judgmental of poor, urban student-athletes of color.
Given the deep history and sorrowful continuation of racism in this
country, this conclusion is plausible.

On the other hand, it is reasonable to assume that Myles Brand
and the NCAA Board of Directors are genuinely concerned for the
well-being of all student-athletes. They likely take their responsibility
as educators and administrators seriously. Nevertheless, the apparent
discriminatory impact caused by the APP needs to be highlighted. Pres-
ident Brand and the NCAA blame the disparate impact of APP punish-
ments on social class and not race. This contention seems contrived
given the accumulated knowledge that lingers in the wake of Cureton
and Pryor about how NCAA academic reform affects African-Ameri-
can males.357 Dr. Nathan Tublitz, the Co-Chairman of the Coalition on
Intercollegiate Athletics, affirmed this conclusion in a recent Wall
Street Journal article.358 Calculated rhetoric related to social class
seems to indicate that the NCAA may be well aware but refuses to
admit that socio-economic class is often a proxy for race and is func-
tionally equivalent. 359 Sadly, in the context of the APP, this functional
equivalency may limit many African-American student-athletes oppor-
tunity to attend college.

It would be an arduous task, both legally and emotionally, for a
plaintiff to prove that the NCAA intentionally discriminated against

hyperlink); Mark Maske, Diversity Rule Goes to College, Wash. Post, Feb 8, 2008 available at
http://www.washingtonpost.com/wp-dyn/content/article/2008/02/07/AR2008020704232.html;
Tom Barnhart, Croom: Minority Hirings 'Can't Get Worse', Atlanta Journel Const., Feb 19,
2008, available at http://www.ajc.com/uga/content/sports/stories/2008/02/18/ncaa_0219.html
Roland S. Martin, Commentary: Colleges Block Black Coaches Out.. .Again, CNN, Nov 27,
2007, available at http://www.cnn.com/2007/US/11/27/roland.martin/index.html.

357 See Gaps 'Narrowing Slightly' in Study of NCAA's Teams Graduation Rates, March 17,
2008, http://sports.espn.go.com/ncb/ncaatourney08/news/story?id=3297989. A study released
in March 2008 by the University of Central Florida's Institute for Diversity and Ethics in
Sport indicates that there is a persistent gap between graduation rates of white male basket-
ball players and African-American male basketball players.

358 Mark Yost, Has Serious Academic Reform of College Athletics Arrived?, Wall Street
Journal Online, March 19, 2008, http://online.wsj.com/article/SB120589156486247445.html?
mod=googlenews-wsj. (asserting that educators and the NCAA recognize that that African-
Americans are disproportionately impacted by the APP and an effort must be made to
bridge that gap.)

359 See DeNavas-Walt, supra note 133.
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African-Americans through its creation and subsequent use of the APP
and APR. If the NCAA allows the potentially discriminatory impact of
the APP to fester into a lawsuit, it would be a "black-eye" for the
NCAA and all of its member institutions. A greater shame, however,
would be allowing the APP to continue eliminating educational oppor-
tunities for academically at-risk student-athletes. The NCAA should re-
solve to enhance educational opportunities not eliminate them. When
our classrooms and athletic teams represent every race, gender, and
socio-economic class everyone benefits.

The onus is now on the NCAA and its member institutions to fix
the APP. If they do not and the NCAA continues to punish member
institutions for their limited academic failures,360 Myles Brand could
end up on a witness stand defending the flawed and discriminatory poli-
cies of the NCAA.

360 See supra note 112 (showing that only 112 of the 6,110 teams tracked were punished

under the first level of historical penalties).
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