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COMMENTARY

Governance and Aboriginal Claims
in Northern Canada

DON COZZETTO

INTRODUCTION

Northern Canada is a complex and fragile homeland blessed with
physical and natural resources which are now subject to modern
land claims agreements. An important public policy issue that
receives little attention in the academic literature relates to the
various models of governance that will be established once ab-
original claims are settled in Canada’s north.! For northerners,
however, claims settlements represent the single largest item on
the public policy agenda. Most of the research on native claims
focuses upon the normative foundations for the claims, the
unique cultural and environmental dimensions, and the quanti-
fication of actual entitlements in the form of cash and land trans-
fers. This paper transcends the debate over entitlements and
seeks to refocus the dialogue around those issues relating to post-
claims governance.

Admittedly, this paper is a polemic. My objective is to gener-
ate discussion and, hopefully, further research concerning what
might be termed the implementation phase of the claims process.
This is particularly important for the Dene/métis of the Macken-
zie region of the Northwest Territories, the Inuit of the eastern
Arctic, and the Council for Yukon Indians in the Yukon.2

Don Cozzetto is assistant professor of political science at the University of North
Dakota, Grand Forks.
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The terms discussion and research are important, because I pur-
posely avoid detailing a litany of prescriptive problem-solving
models. This has been done often enough in the past, with less
than favorable consequences. Examples to illustrate this point
include the provisions of the Alaska Native Claims Settlement
Act, the Inuvialuit Final Agreement, and the James Bay and
Northern Quebec Final Agreements. These are discussed below.
Therefore, my contention is that, although additional research
is much needed, prescription is best left to the aboriginal people
themselves.

ABORIGINAL CLAIMS

Native people in Canada’s north posit that they are slowly being
assimilated into the white southern economic, social, and polit-
ical system.3 The question at hand is to what extent the settle-
ment of aboriginal claims can create a system of governance that
will preserve the native culture, allow for the efficient adminis-
tration of programs, and provide for active and continued native
participation within the Canadian political system.

The government of Canada is now negotiating claims settle-
ments with several northern native groups—the Council for Yu-
kon Indians, the Dene/métis of the Northwest Territories, and
the Tungavik Federation of Nunavut (TEN). The first two groups
have now signed agreements in principle with the government.*
The TFN negotiations on behalf of the Inuit are ongoing.’ In ad-
dition to control of the land, the natives are seeking financial
compensation aimed at redressing previous wrongdoing, reve-
nue-sharing agreements with respect to resource development,
a tax-free status on future earnings, control over wildlife, and
jurisdiction over the environment.$

Native groups want to develop their own political systems and
thereby provide the resultant cultural, educational, and social-
welfare programs. Secondly, they want to control economic de-
velopment on their lands. In other words, native administrative
organizations intend to regulate non-renewable resource devel-
opment with no direct input from the federal government. Fi-
nally, a separate judicial system may be required to deal with the
unique aspects of native life.”

All native claims proposals envision a form of self-government
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that operates within the existing Canadian federation. However,
the complexity lies in the fact that potential models of governance
may take a variety of forms. For example, The Dene/Métis Compre-
hensive Land Claim Agreement in Principle® and The Inuvialuit Final
Agreement® call for a number of non-profit corporate structures;
the Nunavut proposal envisions a territorial or ““public’’ govern-
ment in the eastern Arctic and Keewatin regions;° the Kativik Act
in Quebec established a regional government;! and the Yukon
Agreement in Principle provides the framework for what is called
the ““one’” government model.*?

PRESENT ORGANIZATIONAL INFRASTRUCTURE

Government in the north has always operated on the premise of
colonialism. In the northern Canadian context, this term refers
to the British colonial model of political and economic exploita-
tion. In Canada’s Colonies: A History of the Yukon and Northwest
Territories, historian Kenneth Coates provides the following defi-
nition of the term ““colonial’’ and its applicability to the north:

The term ‘“colonies’” is used deliberately. So long a col-
ony itself, Canada is most reluctant to acknowledge its
own colonial tradition. . . . The extensive powers of
the national bureaucracy, the continued reliance on
federal subsidies, and frequent federal intervention
in regional affairs all make plain the north’s colonial
status.13

Political scientist Frances Abele and sociologist Daiva Stasiulis de-
fine Canada in general and the north in particular as a ““white
settler colony.’’1* Sociologist John Frideres develops a ‘’'macro-
model”’ of colonialism depicting native groups as internal colo-
nies exploited by the dominant white Canadian society.!s

Actual power was never transferred by the federal govern-
ment to northern institutions. As a result, the southern-based
government organizational infrastructure has dominated the eco-
nomic, social, and political environment of northern native peo-
ples.’® The agency charged with executing these paternalistic
northern policies is the Department of Indian Affairs and North-
ern Development.!”

Economic activity in the north is a dichotomous relationship
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between the wage-based economy and the traditional economy.
This organizational dualism is the cornerstone of the colonial
framework that exists today. The traditional economy is premised
upon an inherent value system tying the individual to a sense of
community. Almost exclusively native, it centers around the ac-
tivities of hunting, fishing, and trapping. The primary impetus
for native claims settlements is to entrench the traditional values
that reaffirm the link that native people have to the land.*® This
essential spiritual association is the most misunderstood aspect
of the dual economy. Those who argue that the traditional econ-
omy generates only an insignificant $80 million annually have
missed the point. Their advocacy of what I call the ‘’one more
mine’’ scenario totally neglects the cultural importance of the
traditional economy.

The wage-based economy, on the other hand, relies on export-
ing staples to the southern metropolis. Large multinational cor-
porations exert tremendous pressures on government institutions
to allow development to take place in a variety of resource sec-
tors. Natives have little control over the decisions made by these
agencies. The rationale for such development often is that it is
“in the national interest.”” The indigenous peoples are dominated
by these powerful private and public sector organizations. The
development ethos that gripped Alaska during the 1970s is a case
in point.?

Historically, little benefit has accrued to northerners as a result
of these large-scale developments. Examples include the mine at
Rankin Inlet, the Nanisivik mine, and the Polaris mine.?® Re-
source revenues become the catalyst for government’s policy ini-
tiatives ‘‘north of sixty,”” with environmental and socioeconomic
impact upon native people relegated to a secondary position. The
problems are exacerbated by federal government departments
unwilling to modify policy initiatives to address the concerns of
the native people.

Ottawa’s policies toward ‘“managing’’ the north reflect a public
administration philosophy related directly to the welfare state.
Government simply categorizes the Dene, Inuit, and métis as
““poor’’ and extends the welfare net to “’solve’’ their problems.
Organizations are established to provide education, health care,
and housing, and townsites are constructed to contain and as-
similate these people.

These policies subordinate tradition, family, the indigenous
economy, and the sense of community to material possessions.
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Land simply becomes a commodity bought and sold on the open
market. The social cost of this cultural genocide becomes evident
in statistics related to unemployment, suicide, and crime rates
in the northern native population.? For native people, on the
other hand, the land epitomizes, in a spiritual sense, their cul-
tural identity. Although many other factors are important in
claims negotiations, the land is the pivotal bargaining instrument
—hence the term ““land claims.”’

It is obvious that native groups and government view the claims
process from different perspectives. This often seriously con-
strains efforts at consensus-building. Whites are basically indif-
ferent to the entire process. They emphasize program-specific
criteria such as the provision of housing and education, and
seem always to point to the fact that government funding of the
native efforts to settle claims legitimates the benevolent white
patriarch.?

Natives perceive the situation quite differently. Native people
in general, and their political leaders in particular, view white
government organizations as assimilationist, coercive, and ex-
ploitative. They feel that the plethora of government agencies??
involved in the negotiation of claims are attempting to manipu-
late them by extinguishing their aboriginal entitlements, estab-
lishing a native version of existing organizations, and then legally
carrying on with the status quo. Natives do not assume the in-
evitability of the loss of their culture, but view the process as
enhanced by government manipulation. The premise for the po-
litical component of the claims, therefore, is the avoidance of this
incremental model of assimilation, and its replacement with a
new form of organization. This has obvious implications not only
for the current system of colonial government, but also for the
native groups intent on developing new models of governance.

COMPARATIVE PERSPECTIVES

Viewing aboriginal claims through a series of comparative lenses
helps to define a number of initiatives undertaken by aboriginal
groups in Canada as well as in other countries. Specifically, a var-
iety of factors and problems are defined that lend assistance to
the development of alternative models of governance in northern
Canada. It is impossible in one article to do justice to all aboriginal
groups who have struggled for self-determination. Therefore, I
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discuss those aspects of the global movement toward entrench-
ing aboriginal rights that I consider most salient in the northern
context. These include the native rights movement in Alaska, the
western Arctic region of the Northwest Territories, the Yukon,
the provinces, and northern Quebec. The term comparative in the
heading of this section is used in the broadest possible sense.
Although international comparisons undoubtedly can be useful,
intranational examples also provide food for thought.?

In attempting to assess new and distinctive forms of gover-
nance, one must address the need to structure post-claims politi-
cal, administrative, economic, and social institutions differently.
The question becomes, What's wrong with the types of political
and administrative institutions that for so long have been syn-
onymous with the successful evolution of both the private and
public sectors?

The answer is derived, in part, from an examination of a re-
cently imposed organizational infrastructure that has clearly not
achieved the desired results for native people; the case in point
is the imposition of the 1971 Alaska Native Claims Settlement Act
(ANCSA). In Incompatible Goals, Gary and Kathleen Anders cap-
ture the essence of the problem in stressing the need to develop
‘“a framework for understanding differences between cultural
and organizational values . . . one that explains incompatibility
between the design and organizational structure of corporations,
and their incongruence with the cultural values and expectations
of shareholders. . . ."'?

Alaska

When ANCSA was first passed by Congress, it was touted as the
most comprehensive and sophisticated aboriginal settlement ever
made. In addition, it was the most lucrative compensation pack-
age ever negotiated by natives and government. In a recent
study, Thomas Berger points out, however, that ““Congress
wanted to bring the Alaska Natives into the mainstream of Amer-
ican life.”"? It would be unfair to state that Congress was insen-
sitive to the subsistence economy of native people. In fact, strong
recognition was given to the need to establish a land base upon
which this traditional lifestyle could be sustained. However, the
ethos that pervaded the entire claims settlement related directly
to enhancement and growth of the market economy at the local
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level. In other words, increased aggregate wealth could improve
the social and economic plight of native people.

The Alaska agreement, unique in United States history, trans-
ferred an enormous amount of land and money to Alaska Na-
tives. In total, 44 million acres of land and $962.2 million were
transferred to native control.?” As lawyer Thomas Berger states,
however, the important thing to remember is that ““Congress ex-
tinguished by legislation the aboriginal title Alaska Natives held
to their lands throughout Alaska, and it extinguished also their
aboriginal right to hunt and fish on these lands.”’28 The cash set-
tlement was compensation for the 90 percent of the Alaska land
mass taken by the federal and state governments (over 300 mil-
lion acres).

In order to manage the assets now owned by the native peo-
ple, ANCSA provided for the establishment of twelve regional
corporations and more than two hundred village corporations.?
Natives owned shares in each of these entities (usually one hun-
dred shares in each).

Congress’s imposition of a profit-driven framework had impli-
cations that were obviously not considered. First, the possibility
of a stagnant northern economy was never envisioned. Second,
little consideration was given to how native traditional values
could be integrated into this corporate organizational framework.
Third, native people empowered with this new authority were
never adequately trained to cope with the accompanying respon-
sibility. In Lost Frontier, Hanrahan and Gruenstein sum up the
dilemma caused by forcing conventional political and economic
models upon northern native people:

Given the limitations and potential pitfalls involved in
the modern corporate structure it is somewhat sur-
prising that, during the years of debate preceding the
Alaska Native Claims Settlement Act, the focus was
almost solely on the corporation as the vehicle for a set-
tlement. Remarkably, the presettlement debate gave no
serious consideration to developing a more democratic
entity that would more nearly meet the economic and
cultural needs of the Native peoples.30

Congress was obviously motivated by the political perception
that large-scale development could freely take place in Alaska if
this thorny issue of native claims could be resolved. As Gary and
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Kathleen Anders correctly state, “ANCSA is the equivalent of
a treaty through which the Federal Government was able to pro-
vide for the construction of the TransAlaska Oil Pipeline.’’3! Fed-
eral and state governments, therefore, were inspired by future
resource royalties, and relegated constituent concerns to a secon-
dary position.

Government’s insistence on utilizing southern models based
upon traditional organization theory almost resulted in Alaska
Natives’ losing their land by 1991. This was to be the year that
ANCSA allowed for removal of the tax moratorium on unde-
veloped lands and the sale of corporate shares to non-native
interests.

The objective is not to point the finger of blame at any one
group. Rather, this brief comparative analysis is intended to serve
as an educational tool in our examination of alternative models
of governance. I do not pretend that the situation in the eastern
Arctic is the same as that in Alaska. Nor do I advocate the im-
portation or rejection of the Alaska model. I merely contend that
comparative analysis is useful if we are to take a more respon-
sible approach to the claims settlements, and to promote the de-
velopment of associated organizational infrastructures that will
help prevent the mistakes witnessed in Alaska.

The James Bay Agreements

The James Bay and Northern Quebec Agreement (1975) and the
Northeastern Quebec Agreement (1978) were the first modern
aboriginal claims settlements in Canada. The former was
negotiated with the Inuit and Cree of northern Quebec, while the
latter was with the Naskapi band of northeastern Quebec. Other
signatories were the governments of Canada and Quebec, the
James Bay Energy Corporation, the James Bay Development Cor-
poration, and Hydro-Quebec.

Although the Cree have made important strides in the area of
self-government (for example, the Cree School Board, various
wildlife management boards, and a judicial system that incor-
porates aboriginal custom),3? native people affected by these
agreements are currently experiencing a number of difficulties
with respect to the implementation phase. In particular, the lack
of any predefined implementation strategy or an effective dispute
resolution framework has resulted in ill feelings and costly liti-
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gation. For example, a $2.5 million out-of-court settlement with
the Port Burwell Inuit was reached in 1988. In the fall of 1988,
the federal government finally reached a settlement with Grand
Council of Crees concerning the construction of a village for the
Ouje-Bougoumou Cree.33 Important for our purposes is the fact
that the agreements extinguished aboriginal rights in return for
compensation. Second, several key issues remain unresolved al-
most fifteen years after the original settlement.

The impetus behind this claim related directly to the provin-
cial government’s intention in the early 1970s to develop mas-
sive hydroelectric projects in the James Bay/Ungava Bay regions.
Large areas used for subsistence purposes would be flooded, and
drainage of various bodies of water would be drastically altered.
The Cree and the Inuit entered into a four-year litigation battle
to have the associated legislation (Bill 50) declared unconstitu-
tional.3* Their argument was premised upon a contention that
aboriginal title over the lands in question had never been sur-
rendered. Although the Superior Court of Quebec issued an in-
junction prohibiting the development without consideration of
aboriginal rights, both the Court of Appeal and the Supreme
Court of Canada deemed the project to be in the public interest.3>
The native people, therefore, were forced to suspend litigation
in favor of negotiation.36

The $225 million cash settlement was allocated on a per cap-
ita basis—$90 million for the Inuit and the remainder for the Cree.
The act stipulates that all money is to be paid into development
corporations. The Makavik Corporation and the Cree Regional
Authority are examples.

In addition to the corporate structures, the Kativik Act3” estab-
lished the Kativik Regional Government (KRG).38 Under Part I
of the act, the Inuit settlements became separate municipal cor-
porations. All members of the municipality, native and non-
native, participate. Part I of the act created the KRG. Although in
theory the KRG represents all residents of northern Quebec, in
fact the overwhelming proportion of native people living in the
area make it an Inuit regional government. The KRG exercises
authority over all territory not occupied by the municipalities.3®
Although this concept of regional government was designed to
provide both community input to the policy process and account-
ability to the electorate, recent experiences indicate that the
model is seriously flawed. Neither the KRG nor the municipal
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corporations have the tax base to generate sufficient revenues.
Second, Makavik does not have the venture capital needed to
foster economic development and employment opportunities for
native people. Federal bureaucrat Walter Rudnicki estimates that
$60,000 in capital is required to create just one job in the north-
ern Quebec region.# Finally, the governments of Quebec and
Canada have maintained a dominant position in the region. Na-
tive regional government is almost totally dependent upon fed-
eral and provincial funds. In 1988, federal expenditures alone
amounted to more than $99 million.#

The COPE Agreement

In 1984, the governments of Canada and the Northwest Territo-
ries and the Committee for Original People’s Entitlements
(COPE) signed the Western Arctic (Inuvialuit) Claims Agree-
ment. This was the first comprehensive claims agreement involv-
ing native people of the Northwest Territories. Then Minister of
Indian Affairs (DIAND) John Munro described the objectives sur-
rounding the negotiations:

Three main objectives were recognized throughout the
negotiating process as essential ingredients of such
a settlement: preservation of Inuvialuit culture and
values within a changing northern society; prepara-
tion of the Inuvialuit to be equal and effective partici-
pants in the northern and national economies, and in
society in general; and promotion and preservation of
the Arctic’s wildlife, biological productivity and natural
environment. 4

The agreement primarily affects the 4,000 native residents who
live in what is known as the Inuvik district of the Northwest Ter-
ritories (the communities of Inuvik, Aklavik, Sachs Harbour, Hol-
man Island, Paulatuk, and Tuktoyaktuk).® Its provisions include
the transfer of title to 35,000 square miles of land, of which 5,000
square miles is in fee simple absolute, including both surface
and subsurface rights.* The agreement calls for a cash settle-
ment of $152 million to be paid in a series of annual installments
between 1984 and 1997.45 The initial payments are exempt from
taxes. In addition, an Economic Enhancement Fund totaling $10
million and a Social Development Fund totaling $7.5 million were
established.46
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The agreement also provides for ownership and management
of water resources, an environmental impact screening and re-
view process, the establishment of a national park in the western
portion of the Yukon North Slope, a territorial park on Herschel
Island, and a series of participation agreements respecting wild-
life harvesting and management.

Since its inception, the Inuvialuit Final Agreement has been
fraught with difficulties. In fact, major problems with implemen-
tation prompted DIAND to issue its Comprehensive Land Claims
Policy*® which required that all final agreements be accompanied
by an implementation plan. Two years later, the evaluation direc-
torate of DIAND issued Guidelines for Land Claim Agreement Im-
plementation Plans.*® The directorate concluded that “‘there was
no common understanding as to the precise nature of a final
agreement implementation plan.’’*® Ten core problem areas were
defined, ranging from the role of negotiators, to interpretation
of the final agreement, to communication between levels of
government. In effect, the number of federal, territorial, and na-
tive agencies involved in the process complicated the situation
so much that no one could any longer define precise areas of re-
sponsibility. Payment of monies, transfer of land, establishment
of corporations, and the creation of management boards all had
a fiery baptism.

The problems experienced by the Inuvialuit are highlighted in
the document, Creating a Better Tomorrow: Aboriginal Claims in the
Northwest Territories.5! It concludes that no single group has yet
to effectively tackle the problems associated with governance and
the tangential issues related to implementation.

CONCLUSION

The examples presented above—Alaska, northern Quebec, and
the western Arctic—serve to reinforce my premise that the cor-
nerstone to native success in a post-claims north is directly linked
to the development of suitable models of governance. This is par-
ticularly important for the Dene/métis, given the fact that their
Agreement in Principle allows for the establishment of the cor-
porate model along the lines discussed above.52 The question be-
comes, How do they avoid the pitfalls experienced in the western
Arctic, northern Quebec, and Alaska?

For the Inuit of the eastern Arctic, the selection of a compatible
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model of governance is equally important. If the division of the
Northwest Territories occurs,> where does one draw the bound-
ary? What impact will the Meech Lake>* accord have on the
claims process? What role will the existing government of the
Northwest Territories play? Will the Yukon ““one’” government
model eventually result in assimilation? Should the Inuit terri-
tory of Nunavut be established by legislation, or should Nunavut
be constitutionally entrenched? How is the continued delivery
of public programs to be financed—through block appropriations
or by formula financing? What about the importance of training
native people in the skills required to administer the various pro-
grams that will come under their jurisdiction? In effect, we have
already lost a generation in terms of the training cycle.>* Given
that few qualified native people exist, this lack of training directly
resulted in the failures discussed above.

These are important issues, not only for northern native peo-
ple, but for their aboriginal counterparts in southern Canada. In
British Columbia alone, fourteen claims are pending. The Lubi-
con Lake Indians of northern Alberta and the Federation of
Saskatchewan Indian Nations (FSIN) are demanding more au-
tonomy. National leader of the Assembly of First Nations (AFN)
George Erasmus recently commented that ““long before King Ar-
thur was organizing the tribes in his little kingdom, we were gov-
erning ourselves.’’> Erasmus is certainly correct. However, the
complexities associated with governance in a modern society re-
quire a much more sophisticated approach to self-government
than was the case during the era of King Arthur. The message
is clear. Unless more attention is devoted to establishing models
of governance that are compatible with the culture and lifestyle
of the indigenous population, unless adequate provisions are
made for ongoing funding, and unless training is provided on
a massive scale, aboriginal peoples all across Canada will face in-
surmountable problems in their efforts at attaining self-determi-
nation under native government.
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