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WHY ENABLE LITIGATION?:
A Positive Externalities Theory of the Small Claims
Class Action

by William B. Rubenstein

[This is an abridgement of an article which appears in a Symposium commemorating

the 20th anniversary of the Supreme Court’s decision in Phillips Petroleum v. Shutts.1]

S hutts was a “small claims” class action: the defendant owed thousands of

dispersed plaintiffs minute amounts of interest on overdue natural gas royalty

payments. With the value of their claims outweighed by the costs of pursuing them,

most of these plaintiffs, the Supreme Court observed, “would have no realistic day in

court if a class action were not available.”2 But it was and they did. The class action

mechanism enabled “the plaintiffs to pool claims which would be uneconomical to

litigate individually,”3 explained then-Associate Justice Rehnquist writing for the Court.

Embedded in this common account of the small claims case are two prevalent ideas

about the class action mechanism: that it enables litigation by gathering plaintiffs

together so that they can actively pool their claims and that the reason it does so is,

figuratively speaking, to assure the plaintiffs’ “day in court,” or literally, to recoup the

plaintiffs’ losses. Of course, neither of these conventions is quite right: as the Shutts

Court itself later acknowledges,4 plaintiffs in small claims class actions do nothing, they

do that nothing far from the courtroom, and what they collect is likely to be about as

close to nothing as was the effort they put in to collecting it. Nonetheless, like Shutts,

most class action law tends to justify the device by reference to the plaintiffs’ plight and

as a means of vindicating the plaintiffs’ interests. An important strain of the scholarly

literature incorporates similar emphases. Scholars have demonstrated that the small

claims class faces what economists call a “collective action problem” and they have

applauded the class mechanism as the means by which the class overcomes this

problem.5

My goal in this Article, as may already be apparent, is to suggest some wrinkles in the

collective action story of the small claims class action. I argue both that the means is

not quite what the account’s name implies and that the end is not just what the

account’s content suggests. But I come to praise this form of representative litigation,

not to bury it. I therefore offer a new defense of the small claims class action, one based
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not on the collective action theory but on the related concept of positive externalities.6

The class action mechanism is important not just because it enables a group of litigants

to conquer a collective action problem and secure relief, but also — perhaps more so

— because it produces external benefits for society.7 It is these spillover effects, these

externalities, that are under-produced in the small claims setting in the absence of the

class form. By explicating this externalities theory of the small claims class action, my

goal is not to displace but to supplement the collective action theory.8

The externalities theory supplements the collective action theory because it explicates

the ends that class actions serve, not just the means for accomplishing those ends.9

Moreover, like the collective action theory, the externalities theory employs economic

insights to illuminate our understanding of litigation. The theories complement one

another because they are both tethered to the economic conundrum presented by so-

called “public goods.” The phrase “public goods” is meant to describe goods that

governments must provide because private profit-oriented markets are unlikely to do

so. Markets have difficulty producing public goods because of two defining

characteristics of such goods — “jointness of supply and impossibility of exclusion.”10

The example of a lighthouse helps illuminate these two characteristics:11 one person’s

use of its signal in no way diminishes anyone else’s (jointness of supply) and it is

generally impossible to provide a lighthouse to some at sea while excluding others

(impossibility of exclusion). Private parties are therefore unlikely to invest in lighthouse

construction: entrepreneurs are daunted by the impossibility of profiting, while for those

needing the product, it seems rational to wait for someone else to pay and then to free-

ride on the inevitable positive externality of her purchase. The inevitability of the positive

externality exacerbates the collective action problem. 

When scholars and judges argue that the class action mechanism solves a collective

action problem what they are saying is that the mechanism makes possible the

production of a good that would not otherwise be produced. That good is a lawsuit. As

I explain in more detail below, litigation can be conceptualized as a public good, its

pursuit produces positive externalities, and litigants in group-like situations therefore

have incentives to free-ride; where the individual stakes are low, this collective action

problem is particularly acute. It is not illogical that scholars have focused on the

collective action aspect of the problem when describing the class action, as

representative litigation provides the needed solution. But the externality theory adds

to the literature by supplementing this discussion of how the class action solves the

problem with an emphasis on why the problem requires attention, why, that is, we need

to create litigation. The externality theory appreciates the class action as a means, to
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be sure, but envisions its ends as encompassing spillover effects far beyond immediate

plaintiff compensation. While the collective action theory tells us how to get the

lighthouse built, the externality theory — like a good Los Angeleno — admires the

quality of the light.

A t first blush, Shutts exemplifies the dynamics of a small claims class action. The

plaintiffs alleged that a single defendant economically harmed, in a similar

fashion, thousands of individuals across all fifty states, the District of Columbia, and

several foreign countries.12 If the harm alleged were indeed unlawful, each of these

individuals would become a plaintiff with a meritorious cause of action. Yet, because

each plaintiff’s claim was so insubstantial, no plaintiff had a stake that justified hiring an

attorney for an hourly wage, nor would any attorney see a sufficient contingent fee

justifying individual litigation. In addition, each plaintiff had some incentive to do nothing

and wait for someone else to do something, then to freely ride upon the defendant’s

change of policy or the issue preclusive potential of the initial judgment.

The class action mechanism solves this problem by pooling the plaintiffs’ claims

together into one case and enabling the class attorney to take a fee out of the whole

recovery, rather than out of one individual’s recovery.13 Because everyone’s take is

thereby reduced, no one is riding for free. It is oft-repeated that the class action

provides this solution, but in fact the class action mechanism works in harmony with fee

rules to provide a solution: collective claims without a collective fee would do far less to

solve the problem than would a collective fee without collective claims. The fee rules

essentially establish a mechanism for taxing each class member her share of the costs

in exchange for her share of the recovery.14 While no class member’s share of the

costs alone produces litigation, the collective shares of all the class members

comfortably cover the attorneys’ fees.

If the first common misstatement of the small claims theory relies on the form without

reference to the fee, the second imagines that the small claims class action represents

an instance of actual action among members of a collective. The class action

mechanism may overcome a collective action problem, but it does not do so by

motivating individuals within the group. This is a lovely tension that lies hidden between

the lines of the Shutts decision. On the one hand, the Court acknowledges the problem

of the small claims case and implicitly embraces the idea that Rule 23 solves the

collective action problem.15 In drawing this conclusion, the Court uses the active voice,
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stating that class actions “permit the plaintiffs to pool claims,”16 rather than employing

the passive voice to observe that the class action permits the plaintiffs’ “claims to be

pooled.” The Court’s chosen locution implies that members of the class actively join

together to pursue their common goal. Within a few pages, however, the Court insists

that there is no need for plaintiffs to have any geographical relationship to the court in

which the action is pending because the plaintiffs in a small claims class action do

nothing — they are free-riders: “[A]n absent class-action plaintiff is not required to do

anything. He may sit back and allow the litigation to run its course, content in knowing

that there are safeguards provided for his protection.”17 Moreover, in rejecting an

argument that the Constitution compels an opt-in rather than opt-out procedure, the

Court states outright that requiring individual action would defeat collective action:

Requiring a plaintiff to affirmatively request inclusion would probably impede

the prosecution of those class actions involving an aggregation of small

individual claims, where a large number of claims are required to make it

economical to bring suit. The plaintiff’s claim may be so small, or the plaintiff 

so unfamiliar with the law, that he would not file suit individually, nor would he

affirmatively request inclusion in the class if such a request were required by

the Constitution.18

What we are left with at the end of Shutts is approval for a mechanism (the class action)

that solves a collective action problem (dispersed small claimants) by insisting that no

one in the collective need take action. If collective action problems pose a challenge to

collective action, it would seem a remarkable solution that could achieve the group’s

results by insisting on group member inaction. Of course, in true small claims situations

this may in fact be one of the many peculiar qualities of collective action problems…. 

…One last aspect of the particular dynamics of the collective action problem in

Shutts is worth relishing. After insisting that class members can do nothing, the

Court acknowledges that 3,400 members, or 10%, of the class in Shutts did do

something: they opted out.19 If the class action mechanism was necessary to overcome

the collective action concern that no sane person would pursue a claim worth $100,

what explains why 3,400 appear to have done just that? And if they did, was there ever

really a collective action problem? It seems that the best explanation of the defectors

here is that their claims were not worth $100, that they were not the average

stakeholders. The Court’s breakdown of the geographic location of the leases (done for
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purposes of its choice-of-law analysis) reveals that the claims appear to be of quite

diverse sizes.20 For example, in one class, 2,653 royalty owners in Oklahoma were

owed $83,711 in royalties, or about $32 per royalty owner.21 In that same class, 1,244

royalty owners in Louisiana were owed $2,187,548, or about $1,758 per royalty

owner.22 Given that the claims in Shutts were about the interest owed on these

royalties, even the larger Louisiana stake holders would not seem to have enough at

stake to opt out of the class. But they did.23

Regardless of why 3,400 claimants opted out, these data demonstrate the

heterogeneity of the class members’ claims. This very heterogeneity could well have

been a solution to the collective action problem: the claimants with significant enough

claims to opt out theoretically had significant enough claims to litigate on their own.24

If so, they were well-situated to be champions for the rest of the class,25 who could

reasonably free ride on their cases.26

Commentators tell us that Shutts is a small claims case presenting a classic collective

action problem, but that may not be precisely right. The Supreme Court tells us in Shutts

that class certification is necessary to overcome that collective action problem, but that

may not be precisely right. The Supreme Court also tells us in Shutts that the class

action solves this collective action problem because the plaintiffs actively pool their

claims and because the plaintiffs do nothing—two conclusions that seem to stand in

inherent contradiction to one another….

…The only plausible mechanisms for inducing group action in small claims cases are

coercive, and class action law presently employs two: first, class members are coerced

into joining the group by the fact that the class action extinguishes their claims;48 and

second, class members are coercively taxed the costs of the collective endeavor,

depending on the fee setting, either by the contingent fee their attorney extracts or by

the defendant lowering its settlements offer to the class by the amount it must

separately pay the plaintiffs’ attorneys.49

While the small claims class action thereby conquers the collective action problem,

several characteristic features of this achievement can now be delineated. First,

although the small claims class action solves the collective action problem, it does not

result in collective action. No group is formed. A grouping of claims occurs, to be sure,

but this is not, pace Shutts, the same thing as a group of people pooling their claims.

[25 ] UCL A LAW - JOURNAL

The Small
Claims Class
Action as a
Collective Action
Problem



Because no group of people is formed, the class in the small claims class action never

itself encounters any of the costs or benefits of group activity. Individuals in the group

do not meet one another, trade stories or ideas, or raise consciousness. The group

confronts no organizational issues central to normal groups: it does not have to develop

internal governance rules or bylaws; it need not identify and select leaders nor develop

a means for doing so; it does not have to keep membership records, collect dues, police

the boundaries of who is in and who is out. The small claims class is a void, not a group.

Second, not only does no group form, but no group member is even responsible for the

grouping of claims that does occur: an external third party, the class’ counsel, groups

the claims. She is able to do this because the law imposes a coercive grouping on the

class members through the preclusion and fee mechanisms. This coercive grouping is

therefore distinct from the coercion that attends union or synagogue membership, both

of which are typically compelled by group members themselves. This coercion is more

like coerced government taxation. But even that is an imprecise metaphor because at

least with respect to coerced government taxation, the taxed can vote the bums out.

Ideally, the class representative can control and fire class counsel, but this ideal exists

in a theoretical realm far removed from the practice of complex litigation. Even where

a majority of class members do appear and object to a settlement, their numbers are

not necessarily controlling.50 The third party who groups the class’ claims exerts near

total control over the group-that-does-not-exist. To make matters even worse, she often

does so with her own interests — her fee — conflicting with the interests of the class

members she represents.51

Third, it is predictable that no group member will attempt to form a group and that no

group will actually form since it is legal claims that the group members have in common

with one another. The absence of group-based activity underscores that litigation in the

United States is decidedly individual in nature.52…

In the small claims case, there is neither a group itself, nor any real control by any

particular group member. If the collective action literature is interested in the study of

when groups form to pursue their interests, there is not much to study in the small

claims class action. Small claims class actions are a form of externally-coerced

collective taxing, a subset of collective action but not one involving the collective activity

of a group. No coordination of effort occurs among class members in the small claims

class.

The collective action heuristic is helpful in making sense of the small claims case

because this conceptualization identifies that absent particular forms of government
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intervention, the litigation marketplace will not generate legal claims sufficient to

redress plaintiffs’ harms and protect their interests. It is the government action of Rule

2355 and fee shifting rules, though, not the activities of any class members, that solve

this collective action problem. Specialized government market interventions are called

for in situations of market failure, such as those involving externalities. Perhaps this

presents a better, if not a distinct, way of conceptualizing small claims cases.

T he externality conceptualization of the small claims class action focuses not only

on why an individual litigant would not rationally file suit, but additionally, and

perhaps more importantly, on the social costs of that lost opportunity. Litigation may

provide benefits for the parties to the action — a plaintiff’s recovery, a defendant’s

dismissal, a settlement exchanging money for repose — but lawsuits can also produce

value for those not parties to the particular case. Economists label these social benefits

“positive externalities” and teach that such externalities are likely to be under-produced.

In the following paragraphs, I will develop an account of litigation externalities and then

attempt to show how this account provides insight into the conventional understanding

of class action lawsuits.56

The economic account of litigation begins with the proposition that a lawsuit represents

a transaction and a legal system is a market(place) for such transactions.57 This is true

of litigated cases, but the point becomes especially obvious in a legal system that

primarily produces negotiated settlements.58 In a lawsuit, a plaintiff trades her claim for

money, the defendant trades its money for finality; the lawsuit is a transaction in which

res judicata is bought and sold.59 It may seem odd that disputants would come to a

courthouse rather than just settling the dispute privately. However, plaintiffs turn to law

because bargaining within an adjudicative framework serves at least two important

functions. First, the possibility of a third-party providing a judgment gives leverage to the

person filing suit.60 Second, litigation provides the plaintiff with a formal mechanism for

obtaining factual information; this levels out information asymmetries that might

otherwise preclude settlements (i.e., deals) from being made.61 Litigation promotes

contract/agreement/settlement primarily through information exchange and the risk of

an adverse judicial decision.

If litigation is a transaction, a properly structured litigation system should produce an

efficient quantity of litigation. What constitutes the efficient level of litigation could be

viewed in Pareto optimal terms: every exchange (lawsuit) that would better both parties

without making anyone else worse off should take place; if precisely this amount of
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litigation — no more, no less — occurs, the litigation system has achieved Pareto

optimality.62 If litigation exchanges take place that benefit the parties but harm third

parties, this spillover effect, or negative externality, demonstrates that the system is not

in a Pareto optimal state; one might say it has exceeded it by producing too many

detrimental exchanges. Conversely, if trades can still be made that would benefit

parties without making anyone worse off and such transactions are not taking place,

the system is also not in a Pareto optimal state; one might say it has not reached it by

failing to produce enough beneficial exchanges. The absence of Pareto optimality

constitutes market failure and market failure justifies some new form of government

intervention.63

Most typically, the government intervenes in markets to interrupt negative externalities;

less frequently, government intervenes to encourage positive externalities.64 Negative

externalities are more likely to exist than positive ones for the simple reason that these

costs are not borne by the parties to the transaction; as such, they do not operate to

deter transactions unless there is a mechanism for internalizing them, that is, unless the

transacting parties experience these costs and pay them. For example, passengers and

airlines transact with one another for transportation services, but one spillover effect of

airline travel is the noise that is created for homeowners in the vicinity of the airport.65

If the parties have to pay these costs, airline travel will be made more costly.66

Internalizing the negative externalities results in fewer transactions.67 Positive

externalities are likely to be under-produced because the parties to the transactions

that produce them do not directly reap their benefits.68 If at least some of the value of

the positive externality can be internalized, it will encourage more transactions that then

produce more positive externalities.69

The class action represents a governmental intervention into the market of legal claims.

Absent the availability of the class form, litigants are capable of buying and selling only

their own rights. What the government does through the class action mechanism is

authorize one litigant to transact other litigants’ causes of action. The government

generally offers this authorization in a handful of situations captured by Rule 23(b).70

As I argue more fully elsewhere,71 all the various types of class cases can be

understood as necessitated by the externalities of individual litigation. This is perhaps

simplest to see in situations of negative externalities. In a limited fund class case, for

example, individual lawsuits produce spillover effect on persons not parties: by

depleting the defendant’s available resources, the early individual cases harm later

litigants. The class action solves this problem of negative externalities by internalizing

them. The class action takes the spillover effect, the burden of scarce resources, and

shares that burden among all of the claimants, including the early ones.72
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The small claims class action does not immediately appear to fit this paradigm.

Individual lawsuits do not produce negative externalities because there are no individual

lawsuits. No class member has enough at stake to file suit. Yet the small claims

situation can be conceptualized in externalities terms: the absence of individual lawsuits

represents market failure because the market has produced too few, not too many,

transactions. The absence of individual cases under-produces positive externalities. The

class form represents a government intervention in the individual litigation market

aimed at producing small claims cases so as to generate the positive externalities of

such lawsuits.

But why? What are the positive social benefits of $100 lawsuits that are lost in the

small claims situation?  What are the positive externalities that flow from individual

litigation? Most generally, as Judge Posner explains, litigation “establishes rules of

conduct designed to shape future conduct, not only the present disputants’ but also

other people’s.”73 These “rules of conduct” constitute goods with the attributes of

public goods: the rules of conduct are not diminished when used and no individual can

be excluded from using them. I return to the public good nature of a lawsuit below,74

but before doing so, it is important to sketch out in more depth than does Judge

Posner’s comment the precise nature of the good itself. Thus, more specifically, the

positive externalities of individual lawsuits can be grouped into four sets of effects: 1)

decree effects; 2) settlement effects; 3) threat effects; and 4) institutional effects.

Individual lawsuits resulting in judicial decisions produce external decree effects. The

legal principle developed in the case will create more certainty in structuring social

behavior and lower the need for future adjudication concerning the decided issue. If

future litigation does arise, the decree from the initial case will serve as stare decisis,

hence making resolution of later cases more efficient. Beyond these general legal

effects, the decree in the initial case could also be used to preclude re-litigation of

factual issues in future cases among the same or similarly situated litigants. And most

immediately, the decree may actually require a party to cease a practice affecting a

group of individuals, even though the initial case was prosecuted by only one of them.

An individual lawsuit that produces a judicial decision thereby has generated significant

social benefits in terms of shaping conduct, reducing litigation costs, and preserving

judicial resources.75

Individual lawsuits resulting in settlements, not judicial decisions, may nonetheless have

similar positive externalities as settlement effects. To pick up where the last list left off:

if one litigant successfully challenges a policy that affects many persons, a defendant
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may agree to change its behavior as to the entire class.  Even if a defendant does not

agree as a formal matter to change its general policy as a consequence of the initial

case, it may nonetheless do so informally lest it be faced with repeated lawsuits. This

would especially be true if a group of plaintiffs is closely associated with one another

or share legal counsel — in such a situation, information about the initial settlement can

easily be passed among similarly situated parties who can then use it to their

advantage. The converse is true as well: shared information about a weak settlement

may deter future litigants. Similarly, settlements by some defendants within an industry

could encourage other defendant/competitors to settle. The information externalities

of settlements are well known and account for much of the attempt to both publicize

and keep confidential such information.76 In sum, settlements, as well as judicial

decrees, produce positive externalities: they change behavior beyond the parties to the

initial suit; they reduce future litigation costs by establishing settlement ranges; and

they preserve judicial resources.

The very threat of individual litigation, absent settlement or decree, may also produce

positive social benefits. The risk of litigation is a cost that parties must factor into

decision-making in any sphere. The most familiar example is that of tort law, where it is

said that the costs of accidents, including the litigation costs and legal remedies,

structure social decision-making.77 The same could be said of the contracting and

property realms as well. In undertaking a cost-benefit analysis, a party would logically

consider both the risk of losing litigation and the risk that such litigation will actually be

filed. If the latter factor is small, it will increase the likelihood a party will engage in the

behavior.78 The small claims case presents a perfect example. A large corporation can

bilk many individuals a very small amount, realizing significant gains without fearing that

litigation will follow. The very possibility of litigation would change this analysis

significantly. Therefore, the threat effects inherent in individual lawsuits produce positive

externalities.

Finally, the institutional result of the class action mechanism and related fee provisions

is the development of a private group of law enforcers.79 By enabling litigation, the

class action has the structural consequence of dividing law enforcement among public

agencies and private attorneys general and of shifting a significant amount of that

enforcement to the private sector. This is an important benefit if in fact private

enforcement is, as often argued, more efficient than public enforcement. Even if private

enforcement generates its own problems (such as the agency costs that inhere in class

actions), nonetheless “the sheer diversity of enforcers should generate more

innovations than a monopolistic government enforcer would produce.”80 These
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Why the Positive
Externality
Approach is
Helpful

structural effects are not the immediate purpose of any particular piece of class action

litigation, yet they are critical externalities of class suits.

Because the settlement, decree, or threat resulting from one individual lawsuit — and

its likely enforcement by a private attorney general — will often compel a defendant to

change its behavior, that lawsuit creates positive externalities. Conventionally, the small

claims case is thought to vindicate the interests of the individual class members whose

harms are so small individually, yet so large collectively. The externality story defends

the class suit not just in terms of the benefits to the litigants themselves, but also in

terms of the spillover effects small claims cases will have for society more generally. It

is from society’s perspective, not just that of the plaintiffs, that we lament the

underproduction of individual small claim lawsuits: we weep not just for them but for us.

W hen the legal system is conceptualized as a market for legal claims, it

becomes apparent that the product of the individual lawsuit has the

characteristics attributed to public goods: all members of society share the good

without depleting it and none can be excluded from doing so. Tragically, therefore, no

class member has any incentive to bring the case. This is the collective action dilemma

which results in the underproduction of the positive externality. Small claims situations

at once pose a collective action problem and a problem of the underproduction of

positive externalities.

While the two concepts are closely intertwined, the class action literature has framed

class suits, particularly small claim class suits, almost exclusively in the language of

collective action. There is little that describes or conceptualizes the problem in terms of

externalities. The benefits of adding such a conceptualization to the literature include

the following.

First,… the collective action moniker is a bit of a misnomer. Those conversant with the

collective action literature appreciate that coerced taxation is a response to a collective

action problem and can appreciate the dilemma and solution in these terms. However,

to a wider audience familiar with the representative nature of class actions, it may seem

peculiar or confusing to describe the class action in terms of collective action. The risk

of such confusion only grows as the explanation is proffered to a truly lay audience:

they at once learn that a class action solves a collective action problem and that class

members therefore do nothing. While this sounds like a semantic problem, my sense is
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that it pervades both popular and legal understandings of class actions; most observers,

including lawyers and judges, believe that a class case involves a group of people

descending on the courthouse en masse and most fail to appreciate that in fact

representative litigation is precisely the opposite. The collective action

conceptualization furthers this misunderstanding by implying that because it solves a

collection action problem, the class action enables collective action to occur.

Second, the collective action conceptualization suggests that the primary value of the

class suit is the benefits to those in the collective that flow from Rule 23’s brilliant

resolution of the collective action problem. By contrast, the positive externality story

suggests that what are lost absent litigation are benefits exceeding those provided to

the parties themselves. It is true that in a narrow sense the positive externalities of one

class member’s lawsuit are the benefits that flow to the other members of the class

(those who share the lighthouse). But the externalities of litigation may be felt by a

wider range of citizens than those involved in the current controversy. The lawsuit might

develop legal principles, change industry practices, or conserve judicial and social

resources. The collective action/externality distinction could be seen as analogous to

the compensation/deterrence distinction.81 The collective action story about the small

claims case is one about how to secure benefits for those in the collective who have

been bilked.82 The externality story is one about how to secure the deterrent effects

of litigation. But the externality story can be read even more broadly in that the

externalities exceed simple deterrence.

Third, the externality approach re-frames the discussion of the general shortcoming of

class actions. Conventionally, these are described in agency cost terms as the strike

suit and the sell-out: the former is a case with no merit settled too high, while the latter

is a case with merit settled too low.83 From a market externality perspective, the strike

suit is a transaction that should not have taken place, the overproduction of positive

externalities, a lighthouse built in a landlocked territory. By contrast, the sell-out creates

not too many, but too few positive externalities; it is a shore-based lighthouse but one

lacking a bulb. These agency costs of representative litigation remain, but their effects

are broadened. Not only are the class-members harmed by the strike suit or sell-out,

but because externality production is skewed, so too is society generally. It is true that

the externality story does not provide a solution for these agency costs. But its broader

focus helps amplify the need for one.

Finally, most generally, the positive externality story about the small claims case lines

up the rationale for this type of class action with the rationale for the other existing
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types of class cases. Federal class action law currently encompasses five distinct

categories of class cases: 1) those involving the risk of “incompatible standards” for the

defendant;84 2) those involving limited funds;85 3) those involving injunctive relief;86 4)

those involving money damages where claims are small;87 and 5) those involving

money damages where claims are not small.88 I elsewhere argue that the essential

organizing principle of all five types of class cases recognized by Rule 23 is that they

each resolve problems concerning the spillover effects of individual lawsuits.89 Thus,

for example, limited fund cases internalize the externalities created when, in a race to

the courthouse, an individual litigant depletes the defendant’s resources and harms her

similarly situated would-be litigants.90 In a not dissimilar fashion, in large mass tort

situations such as asbestos, the court system may be swamped with individual claims.91

These claims deplete the resources society has allotted to adjudication and thus have

negative externalities on the ability of the legal system to accomplish its social function.

In short, the different types of representative litigation all share one common

characteristic: they each respond to a particular problem created by a distinct failing of

individualist procedure. All class suits are necessitated not by collective action problems

specifically, but by the more general notion of externalities. Each form of the class case

addresses a particular type of positive or negative externality problem in individualist

procedure. Conceptualizing small claims cases in externalities terms helps make their

relationship to other forms of class cases clearer.

T he legal claims that formed the basis of Phillips Petroleum Co. v. Shutts were

meritorious, yet of relatively modest value. Generally, these were negative value

claims that would not have been litigated individually because the costs of doing so

outweighed the benefits to individual litigants. Phillips Petroleum could well have

walked away without liability. Conventionally, scholars describe this situation as posing

a collective action problem and demonstrate how the class action mechanism works to

solve that problem.

In this Article, I have discussed the problem of negative value claims in a different

language. The fact that parties will not pursue these claims is, I argue, an example of

the underproduction of positive externalities. Put simply: were individuals to litigate their

small claims, these lawsuits would produce collateral social benefits. The class action

mechanism helps produces these benefits by internalizing a benefit (to class counsel)

that consequently enables the lawsuits to be brought.
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Conclusion



I argue that the addition of this analysis to the scholarly literature serves several

functions. Among these is that it illuminates how little collective action really took place

in Shutts, how relatively unimportant the compensatory aspects of the case are

compared to its other social functions, and how Shutts is more like other types of class

cases than generally presumed.

This last point is particularly important for in the two decades since the Supreme Court

decided Shutts, class action practice has exploded. Despite a variety of attempts to

shut them down, ranging from disapproving Supreme Court decisions to a variety of

Congressional enactments, class action lawsuits appear unlikely to die. The externality

story of the small claims case sets the groundwork for a more general understanding

of the common feature of class suits. 
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