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Syste m Propertie s o f  America n Law : 
Constraint s o n Applyin g Cognitiv e Scienc e 

Janet L. Lachman and Roy Lachman 

University of Houston 

One measur e o f  th e valu e o f  a  scienc e I s it s 
Impac t  o n othe r  sector s o f  society .  Cognitiv e 
theor y ha s undergon e unprecedente d growt h i n th e 
pas t  decad e an d ther e ar e man y area s o f  potentia l 
application .  On e o f  thes e i s th e Institutio n o f 
law .  However ,  la w I s a n intricatel y structure d 
system ,  an d effort s t o appl y cognitiv e scienc e re -
searc h finding s i n lega l  setting s wil l  com e fac e 
t o fac e wit h a  fundamenta l  reality :  th e system s 
propertie s o f  th e law ,  an d no t  th e exten t  o f  ou r 
expertise ,  wil l  determin e th e natur e an d exten t  o f 
suc h contributions .  La w i s a n intellectua l  enter -
prise ,  an d muc h cognitiv e dat a appear s strikingl y 
pertinen t  t o it s operation .  However ,  substantia l 
difference s betwee n scientifi c  an d lega l  outloo k 
can resul t  i n differen t  judgment s o f  pertinence . 
Many o f  ou r  colleagues ,  eve n thos e wh o hav e fre -
quentl y testifie d a s experts ,  hav e bee n puzzle d 
and eve n outrage d b y th e exclusio n o f  som e o f 
thei r  mos t  salien t  inputs .  On e wh o understand s 
th e syste m i s likelie r  t o produc e informatio n tha t 
wil l  b e welcomed ,  o r  a t  leas t  appreciat e th e fac -
tor s leadin g t o rejectio n whe n i t  occurs .  Thi s 
paper  wil l  conside r  certai n o f  th e objective s o f  a 
tria l  tha t  determin e wha t  exper t  testimon y i s 
likel y t o b e admitted ,  an d t o sugges t  fou r  point s 
at  whic h cognitiv e expertis e migh t  fin d entre e t o 
Institution s o f  law . 

Ther e i s muc h mor e t o la w tha n th e tria l  o f 
cases ,  bu t  th e tria l  i s  a  centra l  featur e o f  ou r 
lega l  system .  I t  i s  ou r  ultimat e too l  fo r  resol -
vin g dispute s an d fo r  Imposin g crimina l  sanction . 
I t  i s  als o th e mos t  common settin g fo r  th e intro -
ductio n o f  non-lega l  expertise .  Th e natur e an d 
exten t  o f  expertis e tha t  i s admitte d i s determine d 
by th e purpose s o f  th e tria l  an d th e value s th e 
syste m ha s place d o n certai n competin g purposes . 
A tria l  i s  essentiall y  a  determinatio n whethe r  th e 
fact s o f  a  particula r  cas e fi t  a  give n pattern , 
wher e th e patter n ha s lega l  consequences .  Fo r  ex -
ample ,  i f  a  physicia n commit s malpractic e an d 
thereb y Injure s hi s patient ,  th e lega l  consequenc e 
I s tha t  h e owe s th e patien t  money .  "Malpractice " 
I s essentiall y  a  lega l  patter n consistin g o f  fail -
ur e t o provid e th e leve l  o f  car e th e docto r  im -
plicitl y  promise d whe n h e undertoo k t o trea t  th e 
patient .  When a  patien t  sue s hi s docto r  fo r  mal -
practice ,  th e tria l  wil l  b e a n effor t  t o fin d ou t 
what  leve l  o f  car e th e docto r  implicitl y  promised , 
and whethe r  th e treatmen t  fel l  belo w tha t  level ; 
whethe r  th e patien t  wa s reall y injured ,  an d i f  so , 
whethe r  th e doctor' s conduc t  cause d th e Iniury . 
These fact s ar e establishe d o n th e basi s o f  th e 
evidenc e admitte d a t  th e trial ,  whic h Include s th e 
testimon y o f  witnesses ,  exper t  an d otherwise .  I n 
a Jur y trial ,  th e jur y determine s th e facts ,  with -
i n certai n limits ,  an d applie s th e la w a s Instruc -
te d b y th e judge .  I n a  benc h trial ,  th e judg e 
find s th e fact s an d applie s th e law .  I n eithe r 
rase ,  th e factua l  determination s ar e mad e i n a 
contex t  o f  competin g values ,  o f  whic h achievemen t 
of  trut h I s onl y one . 

The lega l  standar d o f  trut h i s not ,  an d neve r 
has been ,  absolute .  Fo r  centuries ,  court s hav e 
decide d th e trut h o f  claim s wher e absolut e accura -
cy I s unobtainable .  What  j ^  obtainabl e i n ou r  ad -
versar y syste m i s procedura l  fairness ;  an d a s ou r 
syste m ha s evolved ,  procedura l  fairnes s ha s becom e th e measur e o f  th e trut h achieved .  On e dimensio n of  th e fairnes s o f  th e syste m i s th e spee d wit h 

whic h a  resul t  i s  reached :  "justic e delaye d i s 
justic e denied. "  Moreover ,  th e perceptio n o f 
fairnes s I s a  significan t  dimensio n o f  Ch e system ; 
I f  peopl e d o no t  trus t  institutiona l  method s o f 
disput e resolution ,  the y wil l  tur n t o non-institu -
tiona l  remedies .  An d o f  course ,  a  majo r  purpos e 
of  a  justic e syste m i s t o avoi d resor t  t o suc h 
remedies . 

The presidin g Judg e a t  a  tria l  i s  attemptin g 
t o structur e a  procedur e tha t  achieve s th e bes t 
compromis e o f  thes e sometime s competin g values . 
He mus t  no t  prejudic e th e Interest s o f  a  party ;  h e 
must  no t  depriv e a  part y o f  a  fai r  trial .  Bu t  th e 
syste m doe s no t  requir e hi m t o giv e an y part y th e 
bes t  tria l  possible .  Ther e ar e man y differen t  Ju -
dicia l  decision s tha t  ar e consisten t  wit h fairness ; 
and typicall y th e judg e wil l  no t  b e reverse d a s 
lon g a s hi s decision s hav e no t  denie d a  part y a 
fai r  hearing .  Among th e decision s th e judg e make s 
i s whether  an y witness ,  exper t  o r  otherwise ,  shal l 
be heard .  H e mus t  admi t  testimon y onl y I f  i t 
woul d b e unfai r  t o exclud e it .  H e wil l  admi t  tes -
timon y i f  h e think s i t  wil l  hel p th e Jur y decid e 
th e issu e i t  mus t  decide ,  sufficien t  t o offse t  th e 
cost s i n cour t  time . 

The trial ,  then ,  i s a  metho d fo r  determinin g 
dispute d fact s b y mean s o f  structure d procedures . 
The distinctio n betwee n "facts "  an d "law "  i s a 
fundamenta l  one .  "Facts "  i n th e malpractic e law -
sui t  previousl y mentione d ar e th e natur e o f  th e 
doctor' s implie d promise ,  an d whethe t  hi s conduc t 
cause d th e patient' s injury ,  etc .  Th e "law "  en -
compasse s virtuall y al l  else ,  includin g th e tria l 
procedure s themselves .  Witnesse s ar e suppose d t o 
testif y t o fact s only ;  exper t  witnesse s ar e per -
mitte d t o expres s opinion s o n factua l  matters . 
However ,  n o witnes s i s suppose d t o testif y t o mat -
ter s o f  law .  Consequently ,  testimon y tha t  i s  rel -
evan t  t o a n ultimat e fac t  i n issu e tend s t o b e 
freel y admitted ;  bu t  testimon y tha t  ha s implica-
tion s fo r  th e fairnes s o f  th e procedure s i s les s 
welcome .  Certai n type s o f  psychologica l  expertise , 
particularly ,  ten d t o relat e rathe r  Intimatel y t o 
th e conduc t  o f  th e tria l  itself ,  an d i n thes e ar -
eas court s may b e surprisingl y resistan t  t o hear -
in g wha t  th e exper t  ha s t o say .  We shal l  retur n t o 
thi s point . 

How,  then ,  doe s cognitiv e expertis e exer t  a n 
Impac t  o n th e lega l  system ? Th e mechanic s o f  im -
pac t  ar e multifarious ;  bu t  ther e appea r  t o b e fou r 
"point s o f  syste m operation "  a t  whic h cognitiv e 
researc h migh t  b e received .  Th e firs t  o f  thes e 
migh t  b e calle d "procedura l  reform" .  Procedura l 
refor m involve s change s i n procedura l  rule s them -
selves .  Thi s i s th e leve l  a t  whic h researc h o n 
th e effect s o f  jur y siz e impact s th e system,  fo r 
example .  Procedura l  reform s ar e basicall y a  leg -
islativ e prerogative ,  an d researc h concernin g pro -
cedura l  reform s i s mos t  likel y t o Impac t  th e sys -
te m i n legislativ e committe e hearings ,  direc t  lob -
bying ,  an d th e like .  I f  cognitiv e researc h o n Ju -
dicia l  decision-makin g ha s procedura l  Implications , 
thi s woul d b e th e appropriat e leve l  fo r  It s intro -
duction . 

The secon d poin t  a t  whic h cognitiv e scienc e 
i s likel y t o Impac t  th e la w i s a t  th e traditiona l 
leve l  o f  assistin g I n fac t  finding .  Thi s for m o f 
impac t  i s achieve d b y th e familia r  mean s o f  testi -
fyin g a t  trial ,  regardin g som e are a o f  expertis e 
tha t  ha s becom e a n issu e i n a  particula r  lawsuit . 
One exampl e i s testimon y abou t  th e effec t  o f  fa -
tigu e o n reactio n tim e i n a n automobil e acciden t 
case . 

The thir d poin t  i s  subtle ,  fallin g somewher e 
betwee n th e firs t  an d second .  We shal l  labe l  I t 
"judicia l  contro l  processes" ,  bu t  th e labe l  i s  no t 
self-explanatory .  A t  thi s level ,  th e cognitiv e scientis t  appear s t o b e testifyin g t o facts ,  i n th e conventiona l  manner ,  bu t  th e testimon y ha s Im -plication s fo r  tria l  procedures .  A s previousl y mentioned ,  testimon y o f  thi s typ e may b e resisted . 
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Cognitiv e researc h specificall y designe d t o hav e 
lega l  significanc e may impac t  th e lega l  syste m a t 
thi s level ,  bu t  i t  require s a  sympatheti c Judg e 
fo r  I t  t o b e heard .  On e exampl e i s eyewitnes s 
identificatio n research .  Th e cognitiv e scientis t 
I s called ,  usuall y b y th e defens e i n a  crimina l 
case ,  t o tel l  th e Jur y th e result s o f  researc h o n 
eyewitnes s identification .  Th e researcher' s tes -
timon y i s receive d a s "fact "  testimony ,  nominall y 
t o hel p th e Jur y evaluat e th e credibilit y  o f  th e 
eyewitness .  However ,  i t  ha s wide r  implications , 
becaus e I t  suggest s tha t  Jurie s nee d assistanc e i n 
evaluatin g th e genera l  credibilit y  o f  eyewitnesse s 
— no t  jus t  th e eyewitnes s i n a  particula r  case . 
Jurie s ar e presume d t o posses s withou t  advic e pro -
per  perspicacity  o n suc h matters .  Th e Judicia l 
impuls e may b e t o exclud e th e testimony ,  perhap s 
on th e basi s tha t  i t  wil l  no t  hel p th e jury .  An d 
i n on e sense ,  i t  won't :  I f  th e prosecution' s cas e 
depend s heavil y o n th e eyewitness ,  ho w ca n I t  hel p 
th e jur v t o b e tol d tha t  thei r  bes t  sourc e o f  in -
formatio n i s unreliable ? N o comparabl e proble m 
exist s wher e th e testimon y i s mor e traditional ;  i t 
need no t  unsettl e th e Judg e I f  a  witnes s swear s 
tha t  hi s researc h show s tha t  tire d peopl e reac t 
slowly.  Despit e pressure s t o exclud e exper t  tes -
timon y o n th e reliabilit y  o f  eyewitnesses ,  ther e 
i s a  tren d towar d admittin g it .  Thi s tren d may 
reflec t  a  facto r  tha t  countervail s judicia l  resis -
tance :  onl y th e defendan t  ca n appea l  i n a  crimi -
nal  case ,  an d i t  i s  usuall y defendant s wh o see k t o 
introduc e exper t  testimon y t o counte r  th e effect s 
of  a n eyewitness .  B y givin g th e defendan t  th e 
benefi t  o f  ever y doubt ,  th e Judg e minimize s th e 
occasion s o n whic h hi s decisio n i s reverse d o n ap -
peal . 

A secon d exampl e o f  cognitiv e scienc e re -
searc h impactin g th e lega l  syste m a t  thi s thir d 
leve l  i s  wor k o n hypnosis .  Man y witnesse s hav e 
prove d abl e t o recal l  additiona l  an d importan t  de -
tai l  unde r  hypnosi s tha t  the y coul d no t  recal l 
otherwise .  Ther e ar e importan t  lega l  Issue s in -
volve d i n th e us e o f  hypnosis :  Ca n th e witnes s 
meaningfull y swea r  th e oat h t o tel l  th e trut h 
whil e hypnotized ? Ca n th e witnes s swea r  befor e 
bein g hypnotized ,  an d compl y wit h th e oat h after -
ward ? Ca n th e witnes s b e meaningfull y cross-exam -
ined ? Cognitiv e researc h o n hypnotis m may prov e 
considerabl y mor e valuabl e t o ou r  lega l  syste m 
tha n tha t  o n eyewitnes s identification ,  fo r  i t  po -
tentiall y  add s t o th e fact-findin g arsenal .  I t 
has als o me t  wit h initia l  resistance ;  lik e eyewit -
nes s identificatio n reliability ,  i t  ha s implica -
tion s fo r  th e conduc t  o f  th e tria l  itself .  How-
ever ,  i f  th e natur e o f  hypnosi s ca n b e understood , 
th e lega l  Issue s ca n b e addresse d rationall y an d 
th e syste m eventuall y wil l  encompas s it . 

The fina l  are a o f  potentia l  impac t  migh t  b e 
calle d "indirec t  inputs" .  Empirica l  dat a availa -
bl e i n cognitiv e scienc e tha t  ar e rejecte d a t  th e 
othe r  level s ca n nevertheles s b e use d informall y 
by attorneys .  A  well-know n exampl e o f  impac t  a t 
thi s leve l  come s fro m socia l  psychology ,  wher e em-
pirically-base d theorie s o f  small-grou p interac -
tio n hav e bee n use d t o assis t  lawyer s i n th e jury -
selectio n process .  Comparably ,  a  cognitiv e scien -
tis t  whos e forma l  testimon y o n eyewitnes s identi -
ficatio n ha s bee n rejecte d b y th e tria l  judg e may 
nevertheles s sugges t  t o th e attorne y th e mos t  vul -
nerabl e aspect s o f  th e eyewitness '  account ,  an d 
thes e suggestion s may b e use d t o advantag e i n 
cross-examination . 

By fa r  th e smoothes t  entr y t o th e lega l  syste m 
i s i n th e conventiona l  rol e o f  exper t  o n a  dispute d 
issu e o f  pur e fact .  Muc h o f  ou r  researc h ha s im -
plication s fo r  importan t  area s o f  th e law ,  whic h 
woul d b e quickl y notice d b y th e lega l  professio n 
i f  i t  wer e properl y packaged .  Fo r  example ,  psycho -linguisti c researc h o n languag e comprehensio n i s typicall y don e usin g narrativ e prose .  However , readin g th e instruction s o n equipment,  medicin e 

bottle s an d th e lik e als o involve s languag e com -
prehensio n — an d als o figure s i n a n importan t 
clas s o f  product s liabilit y  cases .  Ther e may b e 
some question s tha t  coul d b e meaningfull y ad -
dresse d i n eithe r  context ;  i f  so ,  wh y no t  us e th e 
one wit h practica l  utility ? Incidenta l  learnin g 
and recognitio n memory ,  tw o familia r  area s o f  mem-
or y research ,  ar e significan t  factor s i n trademar k 
infringemen t  cases .  Some o f  thes e researc h ques -
tion s migh t  b e addresse d by  usin g rea l  o r  simula -
te d trademark s a s stimuli ;  an d th e researche r 
woul d becom e a  potentia l  contributo r  t o th e paten t 
and copyrigh t  bar .  Researc h o n cognitiv e develop -
ment  coul d sugges t  whe n a  chil d i s ol d enoug h t o 
make informe d decision s o n matter s affectin g hi s 
own welfare ,  suc h a s medica l  treatmen t  (includin g 
abortion) ,  whic h paren t  shal l  hav e custody ,  etc . 
Psychologica l  an d psycholingulsti c inquir y int o 
th e concep t  o f  intentionallt y potentiall y  ha s pro -
foun d implications .  Man y additiona l  area s o f  re -
searc h coul d b e suggeste d tha t  woul d b e bot h qual -
it y cognitiv e scienc e an d oriente d towar d signifi -
can t  Issue s o f  law . 

We hav e suggeste d fou r  distinc t  way s tha t 
cognitiv e scientist s ca n see k t o mak e contribu -
tion s t o ou r  lega l  Institutions .  Th e receptio n 
wil l  b e differen t  dependin g upo n th e poin t  o f  im -
pact ;  th e cognitiv e scientis t  wh o understand s th e 
propertie s o f  th e lega l  syste m wil l  b e i n a  bette r 
positio n t o comprehen d it s respons e t o hi s prof -
fere d contribution . 
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