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Amira Hasenbush and Christy Mallory September 2013

Executive Summary

More than four percent of the American workforce identifies as lesbian, gay, bisexual, or transgender
(LGBT). Approximately 174,000 of these workers live in Pennsylvania. Pennsylvania does not have a
statewide law that prohibits discrimination based on sexual orientation or gender identity in
employment.*

This report summarizes evidence of sexual orientation and gender identity employment discrimination,
explains the limited current protections from sexual orientation and gender identity employment
discrimination in Pennsylvania, and estimates the administrative impact of passing a law prohibiting
employment discrimination based on these characteristics in Pennsylvania.

Key findings of this report include:

e In total there are approximately 276,000 LGBT adults in Pennsylvania®, including over 174,000
who are part of the Pennsylvania workforce.

e lawsuits document that a number of Pennsylvania employees have faced discrimination
because of their sexual orientation or gender identity; these include reports from a teacher, a
state prison guard and a factory worker.

e Disparities in wages are also a traditional way that discrimination has been measured. Census
data show that in Pennsylvania, the median income of men in same-sex couples is almost 20%
lower than men in different sex marriages.

e Campus climate surveys from Pennsylvania universities also reflect negative attitudes toward
LGBT people. A 2011 survey at Penn State, University Park found that 49% of LGBT students
surveyed reported hiding their sexual orientation or gender identity at least some of the time to
avoid harassment. Additionally, a 2012 campus climate survey at Bloomsburg University found
that the most common basis for behavior that created an exclusionary, intimidating, offensive,
and/or hostile working or learning environment was sexual orientation.

e National surveys also confirm that discrimination against LGBT workers persists. Most recently,
a 2013 Pew Research Center survey found that 21% of LGBT respondents had been treated
unfairly by an employer in hiring, pay, or promotions.

e As recently as 2010, 78% of respondents to the largest survey of transgender people to date
reported having experienced harassment or mistreatment at work, and 47% reported having
been discriminated against in hiring, promotion, or job retention because of their gender
identity.

e Currently, 33 localities in Pennsylvania provide protection from sexual orientation and gender
identity employment discrimination by local ordinance.



o Approximately 69% of Pennsylvania’s workforce is not covered by a local ordinance that
prohibits employment discrimination based on sexual orientation or gender identity.

e Even Pennsylvanians who live in localities with such local ordinances are not always as protected
as they would be by state law. Some localities offer more explicit or extensive protection for
gender identity than others. Moreover, Pennsylvania state law provides stronger remedies than
some local ordinances.

e Many of the state’s top employers have internal corporate policies prohibiting sexual
orientation discrimination, including 37 Fortune 1000 companies.

e Adding sexual orientation and gender identity to the state’s current non-discrimination law
would result in approximately 82 additional complaints being filed with the Pennsylvania Human
Relations Commission each year.

e Enforcing complaints of sexual orientation or gender identity discrimination is likely to have no
impact or a negligible impact on the state budget. Estimates that include the highest possible
figures indicate that the additional complaints could cost up to $228,000 annually; which
represents 2.4% of the Pennsylvania Human Relations Commission’s budget in fiscal year 2011-
2012.

Evidence of Discrimination

Survey Data and Specific Examples of Sexual Orientation and Gender Identity
Discrimination in Pennsylvania

Research shows the existence of widespread and continuing discrimination against LGBT workers in the
U.S. In response to surveys, LGBT workers consistently report having experienced discrimination, and
non-LGBT people often report having witnessed discrimination against their LGBT co-workers. For
example, a national survey conducted by Pew Research Center in 2013 found that 21% of LGBT
respondents had been treated unfairly by an employer in hiring, pay, or promotions.”> Additionally, the
nationally representative 2008 General Social Survey found that 37% of gay men and lesbians had
experienced workplace harassment in the last five years, and 12% had lost a job because of their sexual
orientation.® As recently as 2010, 78% of respondents to the largest survey of transgender people to
date reported having experienced harassment or mistreatment at work, and 47% reported having been
discriminated against in hiring, promotion, or job retention because of their gender identity.’

Campus climate surveys from Pennsylvania universities also reflect negative attitudes that can result in
discrimination against LGBT people. A 2011 survey at Penn State, University Park, the largest campus in
the state, found that 57.4% of a randomly sampled group of students and 77.3% of a purposefully
sampled group of LGBT students reported hearing insensitive or disparaging remarks because of
someone’s sexual orientation.® Additionally, 49% of the purposely sampled group of LGBT students
reported hiding their sexual orientation or gender identity at least some of the time to avoid
harassment.” A 2012 campus climate survey at Bloomsburg University found that nearly 30% of
respondents had reported seeing conduct towards someone on campus that “created an exclusionary,



78 Of those respondents, the

intimidating, offensive, and/or hostile working or learning environment.
most common basis for the behavior was sexual orientation, which was reported in 23% of the

occurrences observed.’

Employment discrimination against LGBT people has also been documented in court cases, state and
local administrative complaints, complaints to community-based organizations, academic journals,
newspapers, books, and other media. Additionally, a number of federal, state, and local administrative
agencies and legislative bodies have acknowledged that LGBT people have faced widespread
discrimination in employment.*°

Several recent instances of employment discrimination against LGBT people in Pennsylvania have been
documented in the media, court cases and reports to legal organizations:

e In 2010, a fifth grade teacher at a private school was fired after her son came out as gay.'* The
school suspended her son after they learned of his sexual orientation and terminated her at the
end of the academic year when she refused to take a year-long medical leave of absence.™

e In 2010, the State of Pennsylvania settled a case brought by a state prison guard who was
discriminated against because he was perceived to be gay.”> Other guards subjected the victim
to rumors, innuendo, and other ill treatment based on their perception of his sexual orientation.

e In 2009, a federal appellate court held that a Pennsylvania factory worker had a plausible claim
for sex stereotyping discrimination, but dismissed all claims with respect to sexual orientation,
because he had no legal protection for discrimination based on sexual orientation."* He was
allegedly verbally harassed and alienated by co-workers for seven years before being laid off by
his company because of his effeminacy and sexual orientation.™

e In 2008, a transgender applicant for a state agency database analyst position was not hired
because of his gender identity."®

Wage Inequity

Census data show that men in same-sex couples in Pennsylvania earn less than men married to
different-sex partners. On average, men in same-sex couples in Pennsylvania earn $37,916 each year,
significantly less than the $48,706 for men married to different-sex partners.”” The median income of
men in same-sex couples in Pennsylvania is $31,000, or almost 20% less than that of married men
($38,500)."® Men with same-sex partners earn lower wages, despite the fact that they are more likely
to have a college degree than men married to different-sex partners,’ a comparison that supports the
possibility that people in same-sex couples are not treated equally by employers. A 2009 study
indicated that the wage gap for gay men is smaller in states that implement non-discrimination laws,
suggesting that such laws reduce discrimination against LGBT people.”

Women in same-sex couples earn less than married men as well as men in same-sex couples.”> Women
in same-sex couples in Pennsylvania earn an average of $35,474 per year (with a median of $29,000),
which is more than married women, whose earnings average $25,200 (with a median of $20,100).*



These findings are not unique to Pennsylvania. Analyses of national data consistently find that men in
same-sex couples and gay men earn 10-32% less than similarly qualified men who are married to
different-sex partners, or men who identify as heterosexual.> Surveys of transgender people find that
they have high rates of unemployment and very low earnings.”*

Current Protections from Discrimination

Pennsylvania does not have a statewide law that prohibits discrimination based on sexual orientation
and/or gender identity in private employment.” Efforts were made to pass such a law in the
Pennsylvania House of Representatives in 2009 and 2011 and in the Pennsylvania Senate in 2011.%° In
August 2013, the Pennsylvania House and Senate introduced similar bills, H.B. 300 and S.B. 300.”” Both
bills have been referred to their respective State Government Committees.”® Through these bills, the
Pennsylvania Legislature sought to prohibit employment discrimination based on sexual orientation and
gender identity and expression by adding the characteristics to its existing employment discrimination
statute, the Pennsylvania Human Relations Act (PHRA).”

The Pennsylvania Human Relations Act

Currently, the PHRA prohibits employment discrimination by any employer with more than four
employees30 on the bases of race, color, familial status, religious creed, ancestry, handicap or disability
(including use of guide or support animals), age, sex, and national origin.>* The PHRA applies to both
public sector and private sector employers.*

The PHRA exempts religious corporations or associations from coverage to the extent that such
organizations may give employment preference “on the basis of sex in those certain instances where sex
is a bona fide occupational qualification because of the religious beliefs, practices, or observances” of
the organization. >  Additionally, religious organizations (including charitable and education
organizations operated in connection with a religious organization) may give hiring preference to
“persons of the same religion or denomination or...to promote the religious principles...for which it is
established or maintained.”**

The Pennsylvania Human Relations Commission (PHRC) enforces the PHRA. The PHRC has the power to
intake, investigate, and prosecute specific instances of employment discrimination, and to study and
report on discrimination statewide.>> An employee must file a complaint with the Commission within
180 days after the discriminatory practice occurred.*®

During the fiscal year 2011-2012, the PHRC received 3,414 new complaints of employment
discrimination, resulting in 2,341 docketed cases for which an investigation was pursued.’’ Cases found
to be non-jurisdictional, filed in error or withdrawn prior to an investigation are not included in this
number. The PHRC also does intake and investigations regarding claims of discrimination in housing,
public accommodations, education and commercial property, although this represents a small
proportion of the PHRC’s complaints each year (14% in fiscal year 2011-2012).



Local-Level and Private Protections from Discrimination

Thirty-three localities in Pennsylvania explicitly prohibit private and/or public sector employment
discrimination based on sexual orientation and gender identity by local ordinance. They are: the
boroughs of Bristol, % Conshohocken, *° Doylestown, “1 Jenkintown, * Lansdowne, * New Hope, a“
Newtown,” State College,*® Swarthmore®” and West Chester,® the cities of Allentown,*® Bethlehem,*
Easton,>! Erie,*” Harrisburg,®® Lancaster,>* Philadelphia,®® Pittsburg,®® Pittston,®” Reading,® Scranton
and York,% the townships of Abington,61 Cheltenham,®® East Norriton,®® Haverford,® Lower Merion,®
Springfield,® Susquehanna,®” Upper Merion,*® Whitemarsh® and the counties of Allegheny’ and Erie.”*
Approximately 69% of Pennsylvania’s workforce is not covered by a local ordinance that prohibits
discrimination based on sexual orientation and gender identity.”

Even within the localities that provide discrimination protections based on sexual orientation and
gender identity, the exact coverage varies from place to place, leaving a patchwork of protections. For
example, while Philadelphia will investigate complaints that are filed within 300 days of the date of the
alleged discrimination,”® complainants in many other localities, including Allegheny County,’* Erie
County” and Allentown’ only have 180 days to file a complaint. Also, while most municipalities
explicitly include sexual orientation and gender identity as protected classes in their laws, certain places,
like Harrisburg’” and Erie County’® only include some explanation of gender identity within the definition
of sex or sexual orientation, leaving the law open to potential arguments that there may be holes in the
actual coverage for transgender individuals. Also, the remedies available to aggrieved people vary. For
example, Allentown does not authorize their enforcement body, the local Human Relations Commission,
to provide punitive damages to complainants,’”® and Philadelphia caps punitive damages at $2,000,%
while Allegheny County,® Erie County®? and Allentown®® provide for compensation as allowed in the
Commonwealth of Pennsylvania’s Human Relations Act, which does not specify a cap on punitive
damages.® In addition to the concerns about the patchwork of laws that exists, local ordinances may
potentially be subject to legal challenges.®®

Some of Pennsylvania’s top companies and employers have adopted internal corporate policies that
prohibit sexual orientation and gender identity discrimination. According to the Human Rights
Campaign, at least 139 companies headquartered in Pennsylvania prohibit discrimination based on
sexual orientation, including 37 Fortune 1000 companies,®® and at least 40 companies headquartered in
Pennsylvania prohibit discrimination based on gender identity.®” Additionally, all state agencies that are
under the governor’s jurisdiction are prohibited from discriminating in hiring or employment based on
sexual orientation, gender identity or gender expression.®

Administrative Impact
Complaint Estimate

Despite the persistence and pervasiveness of employment discrimination against LGBT people, studies
show that enforcing sexual orientation and gender identity provisions in non-discrimination laws has



only a minimal burden on state agencies. Complaints of sexual orientation discrimination are filed by
LGBT people at approximately the same rate as complaints of race and sex discrimination are filed by

people of color and women, respectively.®

However, because the LGBT population is so small, the
absolute number of sexual orientation and gender identity complaints filed under state non-

discrimination laws is very low.”

We estimate that approximately 82 complaints of sexual orientation or gender identity discrimination
would be filed with the Pennsylvania Human Relations Commission each year. To reach this estimate,
we drew on Gallup polling data and Census data from Pennsylvania to estimate the size of the LGBT
workforce in the state, and applied a national sexual orientation and gender identity complaint rate to
that population. We have previously used this methodology to estimate the number of complaints that
would be filed on the basis of sexual orientation and gender identity in other states, including Missouri,
South Carolina, South Dakota, Texas, Utah, and West Virginia.”™

Results from a 2012 Gallup poll show that 2.7% of people in Pennsylvania identify as LGBT.”> Applying
this percentage to the number of people in Pennsylvania’s workforce (6,456,527°°) indicates that there
are 174,326 LGBT workers in Pennsylvania.

Next, we applied the rate of complaints filed on the basis of sexual orientation or gender identity to the
number of LGBT workers in Pennsylvania to determine how many complaints will be filed annually if
these characteristics are added to the employment non-discrimination law. We used the national
average complaint rate from a 2008 study that analyzed administrative complaint data from 17 states
that prohibited sexual orientation discrimination at that time.”* The study found that across these
states, the average rate of complaints filed on the basis of sexual orientation was 4.7 per 10,000 LGB
workers.”® There is not sufficient data to make a similar calculation of the average rate of complaints
filed on the basis of gender identity.”® Therefore, we assume that this rate is also 4.7 per 10,000
transgender workers.

Applying the national complaint rate (4.7 per 10,000 LGBT workers) to the number of LGBT workers in
Pennsylvania (174,326) suggests that 82 complaints of sexual orientation and gender identity
discrimination would be filed annually if these characteristics were added to the state’s employment
non-discrimination law.

Cost of Enforcement

Using Information from the most recent Pennsylvania Line Item Budget (fiscal year 2011-2012),” we can
estimate the cost associated with handling the additional 82 complaints that would be filed if sexual
orientation and gender identity were added to the Pennsylvania Human Relations Act.

In fiscal year 2011-2012, the Pennsylvania Human Relations Commission launched investigations of
3,988 illegal discrimination complaints, 3,414 of which were employment discrimination complaints.”®
That year, the Commonwealth of Pennsylvania allocated the PHRC a budget of $9,491,000.” Dividing



the PHRC's budget by the number of complaints received suggests that enforcement costs an average of
$2,780 per complaint filed. Based on this assumption, if 82 complaints of sexual orientation or gender
identity discrimination were filed each year, it would cost the state approximately $228,000, or 2.4% of
its current budget, to enforce them.

This estimate is likely to be conservatively high. Annual fluctuations in the number of complaints filed
with the Commission have been greater than 82. From fiscal year 2008-2009 to fiscal year 2011-2012,
the number of complaints filed from year to year varied by 510, on average. There was no
corresponding impact on the Commission’s budget. This information suggests that the additional
complaints could be absorbed into the existing budget with no noticeable impact on the budget.

Fiscal Year Number of Complaints Handled Budget

2008-2009 3,922'%° $10,623,000'"

2009-2010 3,922 $10,262,000'

2010-2011 3,190 $9,780,000'

2011-2012 3,988'%° $9,491,000'’
Conclusion

Documented evidence shows that LGBT people face employment discrimination across the country,
including in Pennsylvania. There is currently no law that prohibits employment discrimination based on
sexual orientation or gender identity in Pennsylvania. Adding these characteristics to the Pennsylvania
Human Relations Act would provide protection from discrimination to approximately 174,000 LGBT
workers in the state. Based on data from other state administrative enforcement agencies, we estimate
that approximately 82 complaints of sexual orientation or gender identity employment discrimination
would be filed in Pennsylvania annually if the law were amended. A conservatively high estimate based
on data from the Pennsylvania Human Relations Commission suggests that it would cost the state
approximately $228,000 to enforce these complaints each year; which represents 2.4% of the
Pennsylvania Human Relations Commission’s budget in fiscal year 2011-2012. This amount represents a
small percentage of the Commission’s 2011-2012 budget; and given fluctuations in the annual budget
and the number of complaints filed, it is likely that 82 additional complaints would have no noticeable
impact on the Commission’s budget.
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