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Introduction

Maryland’s civil rights law prohibits discrimination against individuals based on race, sex, age,
creed, color, religion, national origin, marital status, disability, and sexual orientation in
employment, housing, public accommodations.” Sexual orientation was added to the law as a
protected characteristic in 2001.> The law does not explicitly prohibit discrimination based on
gender identity.

Absent a statewide law, four local ordinances and a gubernatorial executive order that applies only
to state employees provide the only explicit protections from gender identity discrimination in
Maryland law. These laws and policies result in a patchwork of protections that vary in scope and
provide different remedies. This report explains the current landscape of such protections, and
compares the scope and remedies offered by these protections to the protections provided by
Maryland'’s state non-discrimination law.

Approximately 53% of Maryland’s population, including an estimated 9,200 transgender people,3
lives in a locality which does not provide protection from discrimination based on gender identity.”
If Maryland’s statewide non-discrimination law were amended to include gender identity, these
individuals would gain protection from discrimination. Additionally, a statewide law would offer
stronger protections to those already covered by local ordinances. Moreover, adding gender
identity to the statewide law would establish clear and uniform non-discrimination requirements,
procedures, and remedies across the state. Businesses and citizens who currently face a patchwork
of obligations and protections regarding gender identity discrimination in Maryland would benefit
from the consistency of a statewide law.

Local Ordinances Prohibiting Gender Identity Discrimination

One city and three counties in Maryland have enacted local legislation that prohibits discrimination
on the basis of gender identity in certain areas, including employment, housing, and public
accommodations. Fifty-three percent of Maryland’s population lives outside of these jurisdictions.’

Baltimore City was the first municipality in Maryland to adopt a law prohibiting discrimination on
the basis of gender identity, adding the protection in 2002.° Five years later, Montgomery County
added gender identity protection to its non-discrimination laws.” Howard County followed in 2011,
and Baltimore County added similar protections in 2012.%



Scope of Coverage

Maryland state law prohibits discrimination on the basis of race, sex, age, creed, color, religion,
national origin, marital status, disability, and sexual orientation in employment, housing, public
accommodations.’

The four local laws that prohibit discrimination based on gender identity vary in scope, but all
provide protection in the areas covered by state law, including employment, housing, and public
accommodations. In addition, two localities expressly prohibit discrimination in at least some types
of government services. Specifically, Baltimore City prohibits discrimination in public education,
and prohibits discrimination by its health and welfare agencies, and Howard County prohibits its law
enforcement officers from harassing and discriminating against citizens based on protected
characteristics.

Discrimination prohibited in:

Employme Government
Locality nt Housing Public Accomm. Services Education Credit

Yes, health and

Baltimore City" Yes Yes Yes welfare agencies Yes Yes
Baltimore County"' Yes Yes Yes No No Yes
Yes, law
enforcement
Howard County'? Yes Yes Yes practices No Yes
Montgomery County”® | Yes Yes Yes No No Yes
Enforcement

Private Cause of Action
Maryland state laws allow individuals who have experienced employment or housing discrimination
. . . . . . . 14 . . .
in violation of state law to file a private cause of action in court.”™ A private cause of action is not
. . .. . . .. . . . . 15
available to individuals who have experienced discrimination in public accommodations.

Maryland state law also allows individuals who have experienced discrimination in violation of the
local ordinances of Howard County, Montgomery County, or Baltimore County (in limited
circumstances) to file a private cause of action in court.® This means that individuals who have
been discriminated against based on their gender identity in these counties may file a private cause
of action, whether or not the county codes explicitly provide for such enforcement. With respect to
Howard County and Maryland County, the state law allows any individual who has been
discriminated against in violation of the local ordinances to file a private cause of action.”” With
respect to Baltimore County, the state law only allows a private cause of action for employment
discrimination against those individuals who work for employers with fewer than 15 employees.18
A private cause of action is not available for a violation of Baltimore City’s non-discrimination
ordinance, either under the ordinance itself or under state law.™



Administrative Enforcement

Maryland’s state non-discrimination laws are enforced by the Maryland Commission on Human
Relations.”®  All four Maryland localities that prohibit gender identity discrimination have
commissions which serve a quasi-judicial function similar to the Maryland Commission on Human
Relations.”’ Like the state commission, local commissions are generally empowered to accept
complaints of discrimination; to investigate and hold hearings on discrimination complaints; and to
award damages and other relief to remedy instances of discrimination.”” The commissions can also
enforce their decisions through the courts, if necessary.23

Statute of Limitations
Maryland state laws provide a six-month statute of limitations period for filing an administrative
complaint under the statewide non-discrimination laws,** and a two-year statute of limitations
period for filing a private cause of action under the statewide non-discrimination laws. 2 Maryland
state laws which allow individuals to file private causes of action for a violation of county
ordinances, as described above, also provide two-year statute of limitations periods for such
filings.”®

All of the localities that prohibit gender identity discrimination in Maryland provide for the same, or
longer, statute of limitations periods for filing administrative complaints. Baltimore City27 and
Baltimore County®® provide the same statute of limitations periods for filing administrative
complaints as the state law (six months or 180 days).29 Howard County also provides a six-month
statute of limitations period for complaints alleging most types of discrimination, including
discrimination in employment and public accommodations, and a one-year statute of limitations
period for complaints of housing discrimination.*® Montgomery County provides a one-year statute
of limitations period for filing administrative complaints.31

Remedies

The remedies available under the local ordinances prohibiting discrimination based on gender
identity are generally more limited than the remedies available under the Maryland state non-
discrimination laws. The remedies available under the local ordinances differ most significantly
from remedies available under the state law in terms of monetary relief that is available through an
administrative proceeding. Additionally, case law in Maryland may further limit the remedies which
can actually be awarded under a local ordinance, regardless of what the text of the ordinance
provides.

Under Maryland state non-discrimination laws, the available remedies differ depending on whether
the complainant proceeds through administrative enforcement or through court; and depending on
the type of discrimination the individual experienced.

Under state non-discrimination laws, administrative remedies available to individuals in cases of
employment discrimination include compensatory damages, affirmative relief (including
reinstatement and back pay), and other equitable and injunctive relief.*? Compensatory damages
are capped at the following limits: $50,000, if the employer has 15-100 employees; $100,000 if the
employer has 101-200 employees; $200,000 if the employer has 201-500 employees; and $300,000
if the employer has 501 or more employees.*> Administrative remedies available to individuals in
cases of housing discrimination include actual damages, injunctive or other equitable relief, and



attorneys’ fees and costs.>* In cases of public accommodations discrimination, only non-monetary

remedies are available to individuals.®® Civil penalties may also be imposed in cases of employment,
. . . . .. . 36

housing, and public accommodations discrimination.

Under state non-discrimination laws, in a private cause of action for employment discrimination, a
court may award all available administrative remedies, as well as punitive damages and attorneys’
fees and costs.>’ However, total compensatory and punitive damages cannot exceed the caps
described above.® In a private cause of action for housing discrimination, a court may award all
available administrative remedies as well as punitive damages.>

The Maryland state laws which allow individuals to file private causes of action based on violations
of county ordinances provide remedies similar to those available for a violation of state non-
discrimination laws. In cases filed under state law for a violation of Howard County’s or
Montgomery County’s non-discrimination ordinances, courts may award damages, injunctive relief
or other civil relief, and attorney’s fees and costs.”’ The types of damages available are not
specified in greater detail. In cases filed under state law for a violation of Baltimore County’s non-
discrimination ordinance, courts can award compensatory damages, including back pay, injunctive
relief, and reasonable attorney’s fees.* A court may not award punitive damages.42

Generally, the ordinances in the four localities that prohibit discrimination based on gender identity
provide remedies that are more limited than those provided under the state’s non-discrimination
laws. None of the localities provides for punitive damages through administrative hearings.43 One
of the localities, Baltimore County, does not provide for compensatory damages at all,* and two
localities, Howard County and Montgomery County, provide for capped compensatory damages
through an administrative hearing.45 Howard County46 and Montgomery County47 provide for
attorney’s fees and costs through an administrative hearing, but Baltimore City48 and Baltimore
County® do not. All of the localities provide for affirmative relief (such as reinstatement or
admission of an individual to a public accommodation) and appropriate equitable relief.”° The
remedies that courts can award for violations of the three counties’ non-discrimination ordinances
are authorized by state law as discussed above.

Additionally, case law in Maryland further limits the remedies which can actually be awarded
through administrative hearings under a local ordinance, regardless of what the text of the
ordinance provides. Judicial decisions in Maryland establish that because of the state’s Express
Powers Act’’, localities are authorized to provide only certain remedies for discrimination. The
remedies provided by local ordinances must be limited to “damages [that are] reasonably
guantifiable and relate to identifiable, actual losses,” otherwise they reach beyond the scope of
matters which local governments have the statutory authority to address through local rulemaking
in Maryland.®® On this principle, courts have invalidated local ordinance provisions authorizing
damages for humiliation and embarrassment and other financial losses.”

Given such precedent, local ordinances providing for monetary relief (other than actual damages) in
Maryland are vulnerable; and state law likely provides the only secure avenue for individuals to fully
remedy discrimination. As explained above, state law provides protection to individuals who have
been discriminated against based on gender identity in violation of local ordinances in Howard
County and Montgomery County, and to a very limited extent, in Baltimore County. However, in



order to use these state laws to remedy discrimination, individuals must pursue a private cause of
action. State law does not establish an administrative enforcement path for violations of local
ordinances. Thus, options for remedying discrimination under these laws are more limited than
under the Maryland’s statewide non-discrimination law.

Executive Order Prohibiting Gender Identity Discrimination

In 2007, Governor Martin O’Malley signed an Executive Order prohibiting discrimination on the
basis of gender identity.” The order covers only state executive branch employees. Specifically,
the order states that “personnel actions” regarding Maryland employees or applicants should be
based on “merit and fitness,” and cannot take gender identity into account.>

The executive order directed the Secretary of Budget and Management to recommend the
appointment of a Statewide Equal Employment Opportunity Coordinator to oversee the non-
discrimination policy. In addition, the order provides for the creation of an Equal Employment
Opportunity Unit. The order directs the Secretary of Budget and Management to “take any action,
not inconsistent with federal or State law, to resolve employee complaints of unfair employment
practices,” and directs the leader of each Executive Branch department or unit to appoint officers to
implement the equal employment policy. The order does not, however, specify remedies available
to employees or applicants who have experienced discrimination.

Conclusion

An estimated 53% of Maryland residents live in jurisdictions without local ordinances prohibiting
discrimination based on gender identity. Amending the Maryland’s state non-discrimination laws to
include gender identity would provide protection for these individuals in employment, housing, and
public accommodations. Moreover, adding gender identity to the statewide non-discrimination law
would establish clear and uniform non-discrimination requirements, procedures, and remedies
across the state. Businesses and citizens who currently face a patchwork of protections regarding
gender identity discrimination in Maryland would benefit from the consistency of a state law.
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