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Whose Motive Matters?: Discrimination in Multi-Actor
Employment Decision Making”

Rebecca Hanner White™

Linda Hamilton Krieger

INTRODUCTION

“The ultimate question in every employment discrimination case involving acdlam of disparate
trestment is whether the plaintiff was the victim of intentiond discrimination.”* This statement by the
Supreme Court in Reeves v. Sanderson Plumbing Products’ recites abasic and familiar principle of
employment discrimination law. A successful disparate trestment claim requires afinding of an intent to
discriminate.

But who mugt intend to discriminate? One could start with the obvious answer: a statutory
employer must possess the requisite intent. Federal employment discrimination Satutes, after dl, hold

only those who meet the Satutory definitions of employer, and not the world at large, responsible for

"Thisisaprdiminary draft of an article that will appear in Spring 2001 in the Louisana Law
Review as part of a symposium on problems of proof in disparate trestment litigation. Please do not
cite or quote this verson of the piece without prior permission.

**J. Alton Hosch Professor of Law, University of Georgia School of Law.

" Acting Professor of Law, University of Cdiforniaat Berkeley School of Law (Bodt Hall).
The authors would like to thank research assstant Meissa Macom for her work.

!Reeves v. Sanderson Plumbing Products, Inc., 120 S. Ct. 2097, 2111 (2000).

2120 S. Ct. 2097 (2000).



employment discrimination.®

Employers, however, particularly those with the requisite number of employees,* usudly are
corporate entities who more often than not are held vicarioudy, not directly, ligble for employment
decisions made by supervisory employees.® Isit, then, theindividua supervisor'sintent that mattersin
disparate trestment cases? That gppears to be the accepted view; disparate treatment andysis
generdly proceeds from the assumption that an individua supervisor has teken a challenged action and
then questions whether that supervisor acted with the requisite intent.®

But itisnot a dl unusud in many employment settings for a particular employment decision to
be made not by asingle individua but by a number of persons. Sometimes, employment decisons are
made after a recommendation works its way up the chain of authority; sometimes employment

decisons are made by a committee or other ad hoc group; and sometimes, the decision making process

3See Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a); Age Discrimination in
Employment Act of 1967, 29 U.S.C. 8 623; Americans with Disabilities Act, 42 U.S.C. § 12112. The
Satutes aso prohibit discrimination by labor organizations and employment agencies, but the focus
here, asistruein the vast bulk of the reported cases, is on discrimination by employers.

“Title VIl and the Americans with Disabilities Act define employers to include those “with 15 or
more employees for each working day in each of twenty or more calendar weeks in the current or
preceding calendar year.” 42 U.S.C. 8§ 2000e(b); 42 U.S.C. 8 12111 (5)(A). The ADEA covers
employers with 20 or more employees. 29 U.S.C. § 630(b).

*Vicarious liahility imposes liability on an employer for the acts of its agents. See W. PAGE
KEeTON ET AL, PROSSER AND KEETON ON THE LAW OF TORTS 88 69-70, at 499-508 (5™ ed. 1984).
See Burlington Indus, Inc. v. Ellerth, 524 U.S. 742 (1998)(discussing the rationde for imposing
vicarious ligbility on employersin employment discrimination cases).

®*Martha S. West, Gender Bias in Academic Robes: The Law’s Failure to Protect Women
Faculty, 67 Temp. L. Q. 67, 130 (1994)(noting Supreme Court’s focus on single decision maker in
employment discrimination cases).



includes both.”

Thefactsin Reeves, for example, present a common scenario. Roger Reeves supervised a
production line in Sanderson Plumbing Products s Hinge Room.2  After complaints about attendance
problemsin Reeves s department were made, the company’ s Director of Manufacturing, Powe
Chestnut, ordered an audit.® Following that audit, Chestnut, together with the Vice-President of Human
Resources, Dana Jester, and the Vice-President of Operations, Tom Whitaker, recommended to the
company’s president, Sandra Sanderson, that Reeves be fired.’° Sanderson, who not only was the
president of the company but Chestnut’ s wife, ' acocepted that recommendation and fired Reeves*2
Thus, the decision making process involved in Reeves' firing involved both a recommendation that went
up the chain of command (what we will refer to as verticd decison making) and a recommendetion that
was itsdf the product of group action (what we will refer to as horizonta decison making). At leest

four people were involved, a one stage or the other, in the decison to terminate Reeves employment.

"Charles A. Sullivan, Accounting for Price Waterhouse: Proving Disparate Treatment
Under Title VII, 56 BrRook. L. Rev. 1107, 1138 (1991)(“In redity, many employment decisions
involve multiple decisonmakers, ether in acollegid or ahierarchica structure”); West, supra note 6,
at 130, pointing out that faculty personnel decisions “are the result of a process where often no specific
individud’sintent is either discernible or can be labeled as a* moativating factor’ causing the decison to
be made.”

8120 S. Ct. at 2103.
°ld. at 2106.
1974, at 2107.
. at 2111.

2]d. at 2107.



Only one of those persons, Powe Chestnut, was deemed to have harbored any age-based
animus®® Yet it was not Chestnut, but company president Sanderson, who actually fired Reeves, and
no evidence of any age-based motivation on Aer part was presented.* Indeed, the appedls court, in
finding insufficient evidence of intentiona discrimination, had noted that Sanderson was herself over 50
years old.®® Sanderson Plumbing Products, however, was held liable for intentiona discrimination by
the Supreme Court, even though the ultimate decisonmaker presumably did not mean to fire, nor
understood that she was firing Roger Reeves because of his age.

Given the intent requirement, how could such aresult have been reached? There are at least
two possible explanations. First, one could read the Reeves Court asimposing ligbility because it
believed that, whatever the formd structure used to arrive at the termination decision, the person who in
fact made the decigon to fire Reeves was Chestinut, the person with the age-based animus. Certainly
there is language in the Court’ s opinion to that effect. The Court pointed to evidence that Chestnut
“wielded absolute power” in the company and “was principally responsible for [Reeves ] firing.”'® The

Court even referred to Chestnut asthe * actua decison maker,” even though it was hiswife who pulled

B4 a 2110. Chestnut was aleged to have told Reeves that he “was so old [he] must have
come over on the Mayflower,” and that he “was too damn old to do his[job.]” The statements,
however, were not made in the context of Reeves termination and thus were viewed as circumstantid,
not direct, evidence of discrimination.

14 Nor did plaintiff alege that the two other individuas (Jester and Whitaker) involved in the
recommendation that he be fired were motivated by hisage. Id. at 2104.

/d. at 2104.

18/d. at 2110.



the trigger.'’

Thus, it is possble to read the Reeves opinion as ingsting on evidence that the “ actua decision
maker” be the individual possessing the requisiteintent.® It is aso possible, dthough more difficult, to
read Reeves as holding that whenever anyone in the decision making process has expressed
discriminatory animus toward the plaintiff, that evidence will support employer ligbility when aprima
facie case and evidence undermining the articul ated reason has been presented.’® But Reeves, we
believe, is best read as not confronting directly the difficult question of how to determine whether
discriminatory intent is present in cases where multiple actors are involved in the decisonmaking
process. By concluding that the individud possessing unlawful animus was dso the “actud
decisonmaker,” the Reeves Court was able to Sdestep this difficult question.

It isaquestion that has intrigued each of usfor sometime. How should courts go about

deciding whether intentional discrimination has occurred when an employment decison is the result of

Y14 a 2111. In describing Chestnut as the “ actua decisionmaker,” the Court pointed to the
fact that he was married to the person who made the “forma decison” to fire Reeves. The thinly velled
suggestion was that Sanderson was a mere figurehead, while her hushand essentidly was caling the
shots.

8The Court does refer to Chestnut in this fashion at severd placesin the decison. Moreover,
in finding sufficient evidence to support the jury verdict in Reeves favor, the Court coupled the
gatements indicating Chestnut’ s age-based animus with evidence that Chestnut “was principaly
respongble for petitioner’sfiring.” Id. at 2111.

¥t isdifficult to assert the Court so held because of the repeated references to evidence of
Chestnut’ srole as the “ actua decison maker.” However, the Court did hold that a primafacie case,
together with evidence that the proffered judtification is false, may permit afact finder to conclude the
employer unlawfully discriminated. Statements reflecting animus by anyone involved in the decision
making process, whether or not they were the “actua decison maker,” would serve to strengthen a
plantiff's case.



ether averticd and/or ahorizontal decison making process? Answering this question ultimately
depends on what the Court means by “intentional discriminetion.”

Thereislanguage in some of the Court’ s decisions suggesting that an intent to discriminate
requires a conscious decison to act on the basis of, if not animus, at least on the basis of an “inaccurate
and stigmatizing stereotype.”?° But reading the Court’ s decisions as awhole makes (or should make)
abundantly clear that no animus, ill will, prgjudice or inaccurate stereotype need be a work.?! Rather,
adecisgon conscioudy premised on a protected characteridtic isintentional discrimination, even if benign
business objectives, not prgjudice, drive the employer’ s race-based or sex-based decison. Intent, as
various commentators have correctly noted, is best understood not as animus but as a causation
concept, one that asks whether the plaintiff’ s race, sex, etc. caused the decision to occur.?

But must this use of race or sex by adecision maker be conscious for digparate treatment to

exig? In other words, must the employer (or its agents) conscioudy intend to take the protected

2Hazen Paper Co. v. Biggins, 507 U.S. 604, 610 (1993).
ISee infra notes 37-48 and accompanying text.

22See Evan Tsen Lee & Ashutosh Bhagwat, The McClesky Puzzle: Remedying Prosecutorial
Discrimination Against Black Victims in Capital Sentencing, 1998 Sup. CT. Rev. 145; Mary Ellen
Maatman, Choosing Words and Creating Worlds: The Supreme Court’s Rhetoric and Its
Constitutive Effects on Employment Discrimination Law, 60 U. PITT. L. Rev. 1 (1998); Ann C.
McGinley, !Viva La Evolucion! Recognizing Unconscious Motive in Title VII, 9 CORNELL J. LAW
& PuB. PoL., 415 (2000); Michadl Semi, Proving Intentional Discrimination: The Reality of
Supreme Court Rhetoric, 86 Geo. L. J. 279 (1997); Linda Hamilton Krieger, The Content of Our
Categories: A Cognitive Bias Approach to Discrimination and Equal Opportunity, 47 STAN. L.
Rev. 1161, 1242-43 (1995); Larry G. Simon, Racially Prejudicial Governmental Actions: A
Motivation Theory of the Constitutional Ban Against Racial Discrimination, 15 SAN DIEGO L.
Rev. 1041, 1065 (1978); David A. Strauss, Discriminatory Intent and the Taming of Brown, 56 U.
CHl. L. Rev. 935 (1989); D. Don Welch, Removing Discriminatory Barriers: Basing Disparate
Treatment Analysis on Motive Rather Than Intent, 60 S. CAL. L.Rev. 733 (1987).
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characteridtic into account in making the employment decision at issue? Surprisngly, the Supreme
Court has yet to confront thisissue head on.%

Asanormative matter, let us be clear. We believethat Title VII should be interpreted, and the
Supreme Court’s decisions can and should be read, as rgjecting a requirement of conscious intent.?*
Instead, the intent requirement should smply be viewed as mandating proof of causation. If an
employee was treated differently by his employer because of the protected characterigtic, or, to put it
another way, if an employee’ srace or sex played arolein the employer’ s decison, then adisparate

trestment claim should exist.?®

3_ee and Bhagwat, supra note 22, at 154(Court “has never squarely considered the
possibility” that race may have caused a decision to occur without the governmenta actor’ s conscious
awareness that it took race into account.).

240thers hold asimilar view. Lee & Bhagwat, supra note 22 (reaching smilar conclusion in
equal protection context); McGinley, supranote 22; Selmi, supra note 22, at 288; Michael Selmi,
Discrimination as Accident: Old Whine, New Bottle, 74 IND. L. J. 1233 (1999); Strauss, supra note
22; Welch, supranote 22. But see CharlesR. Lawrence lll, The Id, the Ego, and Equal Protection:
Reckoning with Unconscious Racism, 39 STAN. L. Rev. 317, 324 (1987)(advocating a cultural
meaning approach to equa protection adjudications and observing that equal protection cases presently
require proof that defendant was conscioudy aware of his animus or conscioudy intended to
discriminate); Amy L. Wax, Discrimination as Accident, 74 IND. L. J. 1129 (1999)(acknowledging
Court’s decisons may be congtrued to permit recovery for “unconscious discrimination” but contending
that employers should not be held liable for unconscious discrimination by their agents).

2L inda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to
Discrimination and Equal Employment Opportunity, supra note 22 at 1242-43 (advocating a
causation-based approach and arguing that it could be implemented without amending Title VI1).
Various other commentators claming that intent is a causation driven inquiry have argued that
“unconscious’ discrimination is presently actionable. See Lee and Bhagwat, supra note 22; McGinley,
supra note 22; Smi, supra note 22; Strauss, supra note 22; Welch, supra note 22. Whether the
protected characteristic need be the “but for” cause or need only have played a motivating role
depends upon the Satutory claim at issue. See infira notes 63-68 and accompanying text.
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But to articulate how the Court’ s disparate trestment decisions should be interpreted is not to
say that thisis how lower courts are in fact interpreting or gpplying them. It isthe unusud case, to say
the least, in which a supervisor’ s unconscious bias has resulted in disparate treatment liability.?® Indeed,
in examining whether disparate treatment has occurred, lower courts continue to search for conscious
intent.?

Framing the disparate treetment inquiry as a search for conscious intent, however, under-
identifies ingtances in which an employee or applicant has been denied employment opportunity
because of hisor her protected group status. People are often not conscioudy aware of what in fact
moves them to act.2® Accordingly, race, sex or age may have played arolein a decision without the
decison maker’s active awareness that it was doing 0. Rather than search for evidence of a
conscioudy held bias or motive, as too often occurs, a court should focus the factud inquiry in a
disparate treatment case on the question of causation. All the facts and circumstances should be
examined to determine whether the protected characteristic played a causd role in the decision. In
sum, the disparate trestment inquiry should focus on causation, not conscious discrimination.

Importantly, we find that thinking about discriminatory motivetion in multiple actor Stugtions

demongtrates why this must be so. In the vertical decison making context, the question must not be

%See infra notes 77-79 and accompanying text.
%ISee infra notes 69-85 and accompanying text.

%A subgtantia body of empirical evidence supporting this cdlaim is described in Krieger, supra,
note 22, at 1213-16.

#See sources cited supra notes 22-24.



whether the “actud decision maker” harbored discriminatory animus, or even a conscious avareness
that race, sex, etc. was motivating the decison. The gpplication of such arule would require afinding
againg the plaintiff in too many contexts in which even conscious, ddliberate discrimination by an agent
of the employer, acting within the course and scope of his employment, had caused the chdlenged
action to be taken. Instead, as we will show, and as various lower courts have recognized, the question
should be whether there exists an unbroken chain of causation between the employee’ srace and the
chalenged decision.®

With respect to horizonta decision making, where a decision emerges from a group process, it
makes little sense to search for a conscioudy held “ collective intent,” except perhaps as a metaphor for
some more complex set of phenomena® Groups do not “think,” only individua people do. But an
individud’ s membership in agroup may shape his or her judgment in ways quite Sgnificant to a
discrimination inquiry.? Exploring the various ways in which discrimination can occur when multiple
agents play arole in the decision making process, and examining the pardlds between group and
individua decison making, helps darify that the question of intent in employment discrimination cases

must, a bottom, be approached as a question of causation

0See infra notes 97-136 and accompanying text.

31See Lee and Bhagwat, supra note 22, at 154. (“The argument in favor of a purely causation
based approach to intent, powerful asit iswhen gpplied to individua governmenta decisonmakers,
becomes overwhelming when the government conduct at issue is the product of collective
decisonmaking, as many discriminatory date policies are.”).

32See infra notes 221-28 and accompanying text.
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Causation alone, however, is not enough. The action in which an employee’ srace, sex, or
other protected characteristic played a causd role must be attributable to the employer. Vicarious
ligbility principles determine when actions caused, at least in part, by an employee srace, sex or other
protected characteristic may be attributed to an employer, and these principles must be gpplied in
determining when a disparate trestment clam involving multiple decison makersis actionable.
Importantly, consideration of vicarious liability theory helps refute arguments that a causation-based
approach to employment discrimination is an over-inclusve method for remedying employment

discrimination.

|. DISPARATE TREATMENT CLAIMS THE INTENT REQUIREMENT

Digparate treatment, the Supreme Court tells us, is the “mogst easily understood type of
discrimination. The employer smply treats some people less favorably than others because of their
race, color, religion, sex or nationd origin. Proof of discriminatory motive is critica, athough it canin
some situations be inferred from the mere fact of differencesin treatment.”* The exisence of this
discriminatory mative is what distinguishes a disparate treetment clam from one involving disoarate

impact, in which proof of a discriminatory motive is unnecessary.® In describing disparate trestment

3International Brotherhood of Teamstersv. United States, 431 U.S. 324, 335 n.15 (1977).

314 a 335-36 n.15 (“Claims of disparate treatment may be distinguished from claims that
dress ‘digparate impact.” The latter involve employment practices that are facialy neutra in their
trestment of different groups but that in fact fal more harshly on one group than another and cannot be
justified by business necessity. Proof of discriminatory motive, we have held, is not required under a
disparate-impact theory.”).
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clams, the Court uses the terms discriminatory intent and discriminatory motive interchangeably, as will
we.® Infact, however, motive is the more accurate term, asit focuses on the reason for an act or why
an act is oceurring, not on whether the employer intends to perform the act.*® Sanderson Plumbing

Products intended to fire Roger Reeves,; on that point, there was no dispute. Instead, the question was

why the termination had occurred.

A. The Question of Hostile Animus

For years, it has (or should have been) clear that discriminatory intent or motiveis not
coextensive with hogtile animus® While an employer’s hodtility, hatred or ill will toward plaintiff’s race,
seX, etc. will provide powerful evidence that the protected factor motivated the employer’ s decision,
such hodtility, hatred or ill will is not arequisite eement for a disparate treatment clam. Instead, what

must be shown isthat aplaintiff’ srace, sex, etc. motivated the decision, even if the employer lacked

any ill will,

%The Court’s hahit of equating the terms occurred in cases arising under the Nationa Labor
Relations Act and has continued under Title VII and the ADEA. Since the Court uses the terms
interchangeably, commentators have as well. See Thomas G.S. Christensen & Andrea H. Svanoe,

Motive and Intent in the Commission of Unfair Labor Practices: The Supreme Court and the
Fictive Formality, 77 YALE L. J. 1269 (1968); Welch, supra note 22, at 763-64.

¥See Mark C. Weber, Beyond Price Waterhouse v. Hopkins: 4 New Approach to Mixed
Motive Discrimination, 68 N.C. L. Rev. 495, 498 (1990); Welch, supra note 22, at 738.

37See Strauss, supra note 22, at 962-65.
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For example, in Los Angeles Department of Water & Power v. Manhart,*® the Supreme
Court struck down a policy requiring women to make larger penson contributions than men because
women as a group live longer than men asagroup. The policy was facidly discriminatory because “it
does not pass the smple test of whether the evidence shows treatment of a person in a manner which
but for that person’s sex would be different.”®®  That the difference in trestment was based on
legitimate cost concerns, not hogtile animus toward women, did not relieve the employer of ligbility.

More recently, in International Union, UAW v. Johnson Controls, the Court confirmed that
an intentiond difference in treatment because of sex isdl that is needed for a disparate treestment
dam.* The Court rgected the enployer’ s argument that no disparate trestment claim should exist
because it had excluded women from numerous factory positions not out of animus but out of a concern
for fetd hedth.** Asthe Court stated, “ Johnson Controls's policy is not neutral because it does not
aoply to the reproductive capacity of the company’s male employeesin the same way asit gppliesto
that of the females. Moreover, the absence of a maevolent motive does not convert afacidly

discriminatory policy into aneutra policy.”*?  The proper inquiry thusis not why the employer is

38435 U.S. 702 (1978).
97d. at 711.
40499 U.S, 187 (1991).

414 a 199. Thisargument had been accepted by three circuits, despite the facially
discriminatory nature of fetal protection policies. See Internationa Union, UAW v. Johnson Contrals,
886 F.2d 871 (7" Cir. 1989), rev’d, 499 U.S. 187 (1991); Hayesv. Shelby Memorial Hospitdl, 726
F.2d 1543 (11" Cir. 1984); Wright v. Olin Corp., 697 F.2d 1172 (4™ Cir. 1982).

42499 U.S.. at 199. See also Phillipsv. Martin Marietta Corp., 400 U.S. 542, 544
(1971)(employer’ srefusd to hire women with young children unlawful, even though no hostility or

12



tresting women differently from men but whether it is treating women differently than men.

In recent years, and despite the Court’s holdingsin Manhart and Johnson Controls, the
equation of discriminatory intent with hogtile animus till powerfully shapes the decisons of many lower
courts.®® For example, the didtrict court in EEOC v. Joe’s Stone Crab found no disparate treatment
despite congderable evidence that the restaurant had followed the “ European” tradition of equating
“‘fine dining ambience’ with mae food sarvice™* Although this aspect of the decision was criticized on
apoped, with the Eleventh Circuit advising the trid court that afinding of intentiona discrimination does
not require group animus, ill will or maice toward women,* that such darification should be needed in
2000, thirty-five years after Title V11’ s adoption, is cause for concern.

The 1991 amendmentsto Title VIl underscore that hostile animus is not needed for a disparate
trestment clam. The Satute was amended to clarify that “ademongration that an employment practice

is required by business necessity may not be used as a defense againgt a claim of intentiona

animus toward women existed).

“3See McGinley, supranote 22, at 480 (noting escaation of thistrend). See also Linda
Hamilton Krieger, Civil Rights Perestroika: Intergroup Bias After Affirmative Action, 86 CAL. L.
Rev. 1251, 1311 (noting tendency to view discrimination as semming from hostile animus).

“EEOC v. Joe's Stone Crab, Inc., 969 F. Supp. 727, 731-33 (S.D. Fla. 1997), vacated and
remanded, 220 F.3d 1263 (11" Cir. 2000).

45220 F.3d at 1283-84 & n.19 (“[W]e believe the district court’s conclusion that the EEOC
has not met its burden of proving intentiond discrimination may have been based on an erroneous view
of Title VII case law....we emphasize that afinding of disparate trestment requires no more than a
finding that women were intentionaly treated differently by Joe' s becauise of or on account of their
gender. To prove the discriminatory intent necessary for a disparate trestment or pattern or practice
clam, aplantiff need not prove that a defendant harbored some specid ‘animus’ or ‘malice towards
the protected group to which she belongs.....Severa ambiguous phrases in the district court’s opinion
suggest that the digtrict court may have been operating under this erroneous view.”).

13



discrimination.”*® While a decisionmaker’ s animus may be powerful evidence of intentional
discrimination,*” the aasence of animus does not mean that intentiona discrimination has not occurred.
When an employer has taken protected group status into account in making an employment decision,

intentiona discrimination has occurred.®®

B. Intent as Causation

At the same time, the Supreme Court dso has made clear that an awareness that a decision will
adversdly affect a protected group is not the functiona equivaent of an intent to discriminate. For
intentional discrimination to exist, the employer must act because of the protected characterigtic, not in

site of it.*® Thus, in Personnel Adminstrator v. Feeney, the Court rejected an equal protection

%42 U.S.C. § 2000e-2(K)(2).
“7See Reeves, 120 S. Ct. at 2110.

“8Not dl intentionad discrimination by an employer, however, is unlawful. An employer that
intentionaly discriminates may avoid liability if it can establish that sex, netiond origin, or rdigionisa
bona fide occupationd quaification for the job at issue. Thereisno BFOQ for race. See42 U.S.C. 8
2000e-2(e)(1). The BFOQ affirmative defense is extremey narrow. See Internaiond Union v.
Johnson Controls, Inc., 499 U.S. 187, 202-04 (1991)(rgecting BFOQ defensein fetd protection
case). Additionaly, an employer may take race or sex into account in making employment decisons
when it does so under alawful affirmative action plan. Such ause of race or sex is not considered
unlawful discrimination within the meaning of Title VII. Johnson v. Trangportation Agency of Santa
Clara County, 480 U.S. 616 (1987).

“Personnel Administrator v. Feeney, 442 U.S. 256, 278-79 (1979).

14



attack on aveterans preference law.> Although the law overwhelmingly advantaged men, the Court
found the Massachusetts legidature had not enacted or maintained the law for the purpose of
disadvantaging women but in pite of that adverse impact on them. “Discriminatory purpose,” the
Court hed, “implies more than intent as volition or intent as awvareness of consequences. It implies that
the decisonmaker...selected or reaffirmed a particular course of action at least in part ‘ because of,’ not
merely ‘in spite of’ its adverse effects upon an identifiable group.”* Although Feeney was a
condtitutiond, not statutory, decison, the judicid gpproach to intentiond discrimination in fourteenth
amendment claims and its gpproach to intentional discrimination under Title VII has been consistent.>

Feeney’s invocation of the “because of” test corresponds to the statutory language used in Title
VIl, the ADEA and the ADA. Each makesit primafacie unlawful for an employer to take an

employment action “because of” the protected characteristic.>® Accordingly, the Supreme Court’s

01d. See SAmi, supra note 22, at 292, who reads Feeny as adopting causation asthe
gtandard for intent; Lee and Bhagwat, supra note 22, at 152 (same) .

Sl1d. a 279 (citations omitted). While the obviousimpact of an action on a protected group
may be powerful evidence that the defendant acted to achieve that impact, the impact is merely
evidence of unlawful motive, not the functiond equivaent of it.

52 There are significant differences in the procedura aspects of such claims, but the substantive
aspects of purposeful discrimination appear to be the same. St. Mary’s Honor Center v. Hicks, 509
U.S. 502 (1993). See HAROLD S. LEwIS, JR., CIVIL RIGHTS AND EMPLOYMENT DISCRIMINATION
LAaw 342-43 (1997)(noting courts have considered that purposeful discrimination under equal
protection clause and Title VII to be equivaent and collecting cases). The Court, however, has
regjected the use of diparate impact theory under the equa protection clause. Washington v. Davis,
426 U.S. 229 (1976).

342 U.S.C. § 2000e-2(a)(2)(“It shal be an unlawful employment practice for an employer
..tofall or refuse to hire or to discharge any individud, or otherwise to discriminate againg any
individua with respect to his compensation, terms, conditions or privileges of employment, because of
such individud’ srace, color, religion, sex, or nationd origin”); 42 U.S.C. § 12112 (“No covered entity

15



disparate treestment decisons, properly construed, would view the motive or intent inquiry not asa
search for hodtile animus or for adverse effects but as a search for causation.> Discrimination is
“because of” race, sex, age, etc. when the protected characteristic caused, in whole or in part, the
decision to occur.

The Court’ svarious opinionsin Price Waterhouse v. Hopkins support this view.>®
Interestingly, each of the opinionsin Price Waterhouse viewed the question of unlawful motive asa
causation inquiry. Indeed, the Price Waterhouse plurdity and the dissent disagreed not over whether
but-for causation was the critica question. Rather, they disagreed over which party bore the burden of
proving it. The plurdity, joined by Justices White and O’ Connor, bdieved that once the plaintiff
proved that her sex was a motivating factor (Justices White and O’ Connor would say substantial

motivating factor) in the chalenged decision, she would be entitled to a verdict in her favor, unless her

shdl discriminate againgt aqudified individud with a disahility because of the disability of such
individud....”); 29 U.S.C. 623 (a)(1)(“It shal be an unlawful employment practice for an employer...to
fall or refuseto hire or to discharge any individud or otherwise to discriminate againgt any individua
with respect to his compensation, terms, conditions or privileges of employment because of such
individud’sage.”).

*4See sources cited supra note 22. As recently noted by Professor McGinley, the intent
element in employment discrimination casesis not a sate of mind dement asin tort law but insteed
“playsthe same role as but for causation.” McGinley, supra note 22, at 477-79. See also Rebecca
Hanner White, Modern Discrimination Theory and the National Labor Relations Act, 39 WM. &
MARY L. Rev. 99, 140-44 (1997)(contrasting the causation based approach to intent under Title VI
with the animus based approach to intent under the NLRA).

%2490 U.S. 228 (1989). Although agreeing that Price Waterhouse made clear that intent is
causation driven, Professor Maatman criticizes the Court for failing to define what “ because of” means.
Maatman, supra note 22, at 2.
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employer could prove it would have made the same decision anyway.® This gpproach essentialy
shifted to the defendant the burden of proving that sex was not the but for cause of its decision.>” The
dissent would have required the plaintiff to prove not only that sex was a motivating factor, but also that
it was the but for cause of the challenged decision.®®

Smilaly,in St. Mary’s Honor Center v. Hicks, the Court, while rgecting the notion that an
employee who proves the nondiscriminatory reason proffered by his employer is pretextud is entitled to
judgment as a matter of law, confirmed that the real question in disparate treatment cases is whether the
decision was made because of the plaintiff’srace®® Andin McKennon v. Nashville Banner
Publishing Co.,% the Court refused to permit employers to avoid liability on the basis of evidence of
wrongdoing discovered after the employment decison was made. The focus, McKennon confirmed, is
on the time the decision is made®* Reasons unknown to the employer at the time it acted could not

have caused the act to occur and thus could not diminate ligbility. Most recently, in permitting same-

5 490 U.S. at 244-45, 259, 262 (1989).

5"Although the plurdity did not read the terms “because of” as requiring a showing of “but for”
causation, but only that the protected characterigtic be amotivating factor in the employment decision, it
did permit an employer to avoid ligbility by establishing it would have reached the same decision even if
it had not taken the protected characteristic into account. /d. at 240-41.This effectively endorsed a but
for test of liability, as Justice Kennedy’ s dissent correctly noted. 1d. at 281 (Kennedly, J., dissenting).
See QUllivan, supra note 7, at 1126 n.67.

%8]d. at 287 (Kennedy, J. dissenting).
%9509 U.S. 502 (1993).

60513 U.S. 352 (1995).

%1d. at 3599-60.
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Sex sexud harassment cases to proceed, the Court’ sdecision in Oncale v. Sundowner Offshore
Services regffirmed that the key issue in a sexual harassment case — or for that matter, any other sex
discrimination case —is whether the plaintiff has been victimized because of hisor her sex.%
Suggesting that the intent requirement should be understood as an inquiry into causation is
hardly anovd idea. Legd scholars have for some time argued that intent to discriminate should be
understood in thisway.®® The degree of causation required by employment discrimination statutes,
however, is very much in dispute, particularly after the 1991 Civil Rights Act’s amendment to Title VI
in response to Price Waterhouse. Section 703(m) provides that “an unlawful employment practiceis
established when the complaining party demonstrates that race, color, religion, sex, or nationd origin
was a motivating factor for any employment practice, even though other factors a'so motivated the
practice.”® Professor Michagl Zimmer assarts, we think convincingly, that this amendment removes
“but for” causation as an eement of ligbility under Title VI, instead now requiring only that race, sex,

etc. be “amotivating factor.”® Causation is till required, but the protected factor need not be the “but

62523 U.S, 75 (1998).

%3See Paul A. Brest, PAmer v. Thompson: An Approach to the Problem of Unconstitutional
Motivation, 1971 Sup. C1. Rev. 95, 115-24; Paul J. Gudel, Beyond Causation; The Interpretation
of Action and the Mixed Motives Problem in Employment Discrimination Law, 70 TeX. L. Rev.
17 (1991); Krieger, supra note 22, at 1242; Selmi, supra note 22, at 288-91.

642 U.S.C. § 2000e-2(m).

®Miched J. Zimmer, The Emerging Uniform Structure of Disparate Treatment Litigation,
30 Ga. L. Rev. 563, 600-09(1996).
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for” cause of the chalenged decision.®® Some courts disagree, ingisting that only in cases of “direct
evidence’ will Section 703(m) gpply, thus requiring the plaintiff to prove but for causation in
circumstantial evidence cases®” Moreover, the degree of causation required under other employment
datutes, such asthe ADEA and Section 1981, and even under Title VII's anti-retdiation provision, is

uncertain.® We need not engage this dispute further here, but it is relevant to point out that the very

%€See Curley v. St. John’s University, 19 F. Supp.2d 181, 189 (S.D.N.Y. 1998). Leftto be
determined in cases in which Section 703(m) appliesis what is meant by “amotivating factor.” See
Gudd, supra note 63, a 39(referring to a“motivating factor” as a* shadowy concept thet lies
somewhere between ‘but for’ and ‘ mere presence of abiased attitude.’”). Will the protected
characterigtic be a“motivating factor” only if it is a sufficient reason for adecison? Professor Michadl
Wils advocates such atest for free speech casesin lieu of a“but for” causation mode. See Michael
Wdls, Three Arguments Against Mt. Hedthy: Tort Theory, Constitutional Torts, and Freedom of
Speech, 51 MERCER L. Rev. 583, 588-89 (2000). It has been contended that the legidative history
and the wording of Section 703(m) suggests the causdl threshhold for a“motivating factor” is
“extremely low,” with liability present whenever a nexus between the discrimination and afind
employment decison exists. Hesther K. Gerken, Note, Understanding Mixed Motives Claims
Under the Civil Rights Act of 1991: An Analysis of Intentional Discrimination Claims Based on
Sex-Stereotyped Interview Questions, 91 MicH. L. Rev. 1824 (1993).

%7See, e.g., Fuller v. Phipps, 67 F.3d 1137 (4" Cir. 1995); Robert Belton, Mixed Motive
Cases in Employment Discrimination Law Revisited: A Brief Updated View of the Swamp, 51
MERCER L. Rev. 651, 661-62 (2000)(describing conflict in the courts over whether Section 703(m)
gopliesonly in direct evidence cases) . This gpproach requires resolving the complicated issue of what
condtitutes “direct” evidence. As Professor Belton notes, “ Although the courts generaly agree that
plaintiffs must introduce direct evidence of a*‘motivating factor’ under Section 703(m), they have about
asmany definitions of *direct evidence asthey do employment discrimination cases” Id. at 662.For an
interesting approach to the question of what is “direct evidence,” see Wright v. Southland, 187 F.3d
1287 (11" Cir. 1999)(J. Tjoflat).

®8Section 703(m) amends only Section 703 of Title VII and not Section 704, in which the anti-
retdiation provison islocated. Thus, it has been held inapplicable to claims under Section 704. See
McNutt v. Board of Trustees of Univ. of Illinois, 141 F.3d 706 (7*" Cir. 1998); Woodson v. Scott
Paper Co., 109 F.3d 913 (3d Cir. 1997); Tancav. Nordberg, 98 F.3d 680 (1% Cir. 1996). The
ADEA and Section 1981were not amended in response to Price Waterhouse, and courts have
continued to apply Price Waterhouse to mixed motive cases arisng under those statutes. See, e.g.,
Lewisv. YMCA, 208 F.3d 1303 (11" Cir. 2000); Harrisv. Shelby County Bd. of Educ., 99 F.3d
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existence of the debate suggests that the motive inquiry in disparate trestment casesis, at base, a
question of causation, whatever quantum of causation is deemed necessary.
C. Unconscious Intent

Less cartan, however, iswhether to satisfy the intent requirement, the decison maker must be
consciously aware tha heis making adecision, at least in part, because of the plaintiff’s group status.®
Unconscious intent seems oxymoronic. Numerous lower courts equate intentiond discrimination with a
conscious decison to take action based on atarget person’s or persons membership in aparticular
socid group.” Moreover, various commenters, while disagresing with the proposition that the
Condtitution or civil rights statutes such as Title VIl should be interpreted as requiring proof of
conscious intent to discriminate, suggest that thisis, in fact, how such laws are generdly congtrued in

federd civil rights cases.™

1078 (11*" Cir. 1996). But see Curley v. St. John's University, 19 F. Supp.2d 181 (S.D.N.Y.
1998)(applying Section 703(m) to an ADEA clam).

®9As Professors L ee and Bhagwat explain, athough the Court’s decision in Personnel
Adminigtrator v. Feeney establishes that a conscious awareness of harm is not the equivaent of intent,
“Feeney does not exclude the possibility that conscious awareness maybe a necessary eement of
intent.” Lee and Bhagwat, supra note 22, at 152.

"9See discussion in text accompanying notes 77 -79, infra.

"ISee e.g. Lawrence, supra note 24 at 304 (observing that disparate treatment doctrine
requires proof of conscious awareness of animus); West, supra note 6, a 70 (noting that “only
conscious and demongtrable bias is subject to legal sanction.”); Krieger, supra note 22 (describing and
criticizing courts interpretation of Title VII asrequiring proof of conscious intent to discriminate);
McGinley, supra note 22, a 480 (observing that courts are focusing on whether a conscious and often
invidious motive was present, despite psychologica research demondrating that intergroup bias is often
UNCONSCious).
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Indeed, thereislanguagein some Supreme Court opinions that supportsthisview. For
example, in her plurdity opinionin Watson v. Fort Worth Bank & Trust, 487 U.S. 977 (1988),
Justice O’ Connor described disparate treatment claims as involving the gpplication of a* ddiberately
discriminatory motive’ and gppeared to view the “problem of subconscious stereotypes and prejudices’
as outside the reach of disparate treatment dlaims.”®  In Hazen Paper Co. v. Biggins, Judice
O Connor, thistime in an opinion for the Court, described disparate trestment in terms that could be
interpreted as requiring that some form of prejudice must be conscioudy operating.” “It isthe very
essence of age discrimination for an older employee to be fired because the employer believes that
productivity and competence decline with age,” she stated. Reliance by employers on “inaccurate and
denigrating generdizations about age,” said the Court, was what Congress intended to prevent.”* Even

the plurdity’ sdecison in Price Waterhouse described the mative inquiry in the following terms. “In

2487 U.S. 977, 990 (1988)(“[E]ven if one assumed that any such discrimination can be
adequatdly policed through disparate treatment andysis, the problem of subconscious stereotypes and
pregjudices would remain.”). Some lower courts have used this language to support their conclusion that
subconscious forms of bias, if they are to be remedied at al, must be addressed through the application
of disparate impact theory, not disparate treatment theory. See, e.g. Sperling v. Hoffman-LaRoche,
924 F. Supp. 1346, 1361-62 (D.N.J. 1996)(stating that “ unlike disparate treatment analysis. . .
disparate impact andys's addresses the effects of unconscious discrimination in addition to conscious or
intentiond discrimination.”); See also Jackson v. Harvard University, 721 F. Supp. 1397, 1433 (D.
Mass. 1989)(dtating that disparate treatment analysis was never designed to police “subconscious
stereotypes and pregjudices’).

3507 U.S. 604 (1993). See Maatman, supra note 22, at 33, who reads Biggins as confining
the Court’s “vigon of discrimination to actions conscioudy based on inaccurate beiefs about the
employee srace, sex, religion, color, nationa origin, or age.” She criticizes the Court’ s “blame-based
rhetoric’ as excdluding “unconscioudy sigmetizing beliefs’ from ligbility. d. at 63.

"Id. a 30. However the Biggins opinion also described the intent inquiry in terms that were
overtly causation based. See infrra notes 81-82 and accompanying text.
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saying that gender played a motivating part in an employment decision, we mean that, if we asked the
employer at the moment of the decison what its reasons were and if we received atruthful response,
one of those reasons would be that the applicant or employee was awoman.”” That satement
appears to suppose an awareness on the employer’s part that it is taking sex into account in its decison
making process.”

Indeed, there exist surprisingly few published Title VII disparate treestment decisonsin which,
after acknowledging the existence of unconscious bias, a court hasruled in favor of the plaintiff or

reversed atria court ruling for the defendant on that basis.”” This Situaion persists, even following the

490 U.S. 228, 250 (1989). As Professor Gude notes, this definition “ assumes that the sine
quanon of Title VII lidbilitiy isaconscious intent to discriminate” Gudd, supra note 63, at 62.

CSee Krieger, supra note 22 (suggesting that this language from Price Waterhouse reflects and
reinforces a fallacious notion that employment decision makers have ready access to the reasons why
they have made, or are about to make, aparticular decison); But see McGinley, supranote 22, at 475
(asserting thet the Price Waterhouse plurdity “unwittingly expands the definition of intent to include the
use of unconscioudy or conscioudy held stereotypes to make employment decisons.”).

""To our knowledge, there exists only one Title VI race discrimination case holding to this
effect. Equal Employment Opportunity Commission v. Inland Marine, 729 F. 2d 1229, 1236 (9"
Cir.)(holding that disparate trestment discrimination occurs where decision maker gpplies subjective
employment criteriaembodying racidly discriminatory attitudes, even absent a conscious intent to
discriminate), cert. denied sub nom. Inland Marine Indus. v. Houston, 469 U.S. 855 (1984). One can
find a somewhat larger number of sex discrimination cases resolved in plaintiffs favor on these grounds,
including the decision of the D.C. Circuit in Price Waterhouse. See, e.g., Price Hopkinsv. Price
Waterhouse, 825 F.2d 458, 469 (D. C. Cir. 1987)(dating that unawareness of bias “neither dtersthe
fact of its existence nor excusesit”), aff’d on other grounds sub nom. Price Waterhouse v. Hopkins,
490 U.S. 228 (1989). See also Lynn v. Regents of the Univ. of Cdl., 656 F.2d. 1337, 1343 (9" Cir.
1981)(asserting that “disdain for women'sissues. . . is evidence of adiscriminatory atitude towards
women”); Sweeny v. Board of Trustees of Keene State College, 604 F.2d 106, 113 n. 12 (1% Cir.
1979)(sex discrimination case affirming judgment for plaintiff because the district court reasonably
concluded that the decision not to promote plaintiff was based on “asubtle, if unexpressed, bias against
women”). |If dissents are taken into account, one more case can be added to the taly. See
Namenwirth v. Board of Regents of Univ. of Wis. Sys,, 769 F.2d 1235, 1250-51(7™ Cir.
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Supreme Court’ sdecision in Price Waterhouse,™ and is accompanied by adow but discernable
accretion of circuit court decisons remanding “subtle bias’ dispogitionsin plaintiffs favor to the district

ocourt for “darification” on the issue of conscious discriminatory intent.” The relative dearth of

1985)(Swygert, J., dissenting)(stating “[s]ex bias need not be conscious to be actionable. The most
likely explanation for the events at bar isthat [plaintiff] was scrutinized by the Department because she
was bresking new ground . . . . In short, given [plaintiff’s| unhappy role as a pathbresker, she had to
perform better than amale to succeed. Such unequa treatment—however unconscious or
subtle-violated Title VI1.”).

BWe have been able to find only one post-Price Waterhouse disparate treatment case that
acknowledged that the unconscious application of cognitive stereotypes may result in discrimination and
then, on this basis, ruled for the plaintiff. Thomasv. Eastman Kodak Company, 183 F. 3d 38 (1% Cir.
1999).

For example, in EEOC v. Cherry-Burrell Corp., 35 F.3d 356, 363 (8" Cir. 1994), the circuit
court reviewed adigtrict court decison finding in favor of aTitle VII sex discrimination plaintiff on the
grounds that the aleged compensation discrimination resulted from subconscious bias. Noting that Title
VII “requires afinding of intentional misconduct, not subconscious unlawful action,” the Court of
Apped s remanded the case to the digtrict court for “clarification” on the question of intent to
discriminate. The court’ sthinly veiled directive to the digtrict court was plain: if you want this decison
to stand on appedl, go back and find conscious intent to discriminate.

Similarly, in arecent race discrimination case, Ferrill v. Parker Group, Inc., 168 F.3d 468
(11™ Cir. 1999), the circuit court conceded that, to prove discriminatory intent, a disparate trestment
plaintiff need not show that the defendant harbored some specia malice or hostility toward the group to
which plaintiff belonged. However, the court siressed that to prevail on remand, the plaintiff would
have to prove that the defendant “consciously and intentionally made job assgnments based on racia
stereotypes.” 168 F.3d at 473 n. 7 (emphasis added).

A smilar understanding of actionably discriminatory stereotyping as a conscious rather than
subconscious processis displayed in E.E.O.C. v. Joe's Stone Crab, Inc., 220 F.3d 1263 (11*" Cir.
2000). Asearlier described, the circuit court premised its decision to remand the case for further
findings on the issue of discriminatory intent on the observation that, in hiring food servers, defendant
had apparently applied the stereotyped notion that “classy” restaurants employ male waiters, not femae
waitresses. In providing guidance to the digtrict court, the circuit court was careful to characterize such
stereotyping as a conscious process. Specificaly, Judge Marcus explained that, “[1]f Joe's
deliberately and systematically excluded women from food server positions based on a sexud
gereotype which amply associated ‘fine dining ambience with dl-mae food service, it then could be
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supporting case law provides Title VII plaintiffs and their counsdl with powerful incentive against
premising a disparate trestment case on the gpplication of subtle or unconscious forms of intergroup
bias. Thisresults, we sugges, in agrowing digunction between the way in which intergroup biasis
understood in the socid sciences, or by members of minority groups who have experienced it, and the
way it is described in disparate trestment case law and modeed in disparate trestment doctrine.
Curioudy however, one finds in cases under the Age Discrimination in Employment Act®® a
clear and longstanding judicia recognition that age discrimination can result from the operation of subtle,
unconscious mental processes and that, for this reason, the critica inquiry in an age-based disparate
trestment case centers on the question of causation, not the question of conscious intentiondity. Asthe
Supreme Court has held, to prove firg-tier liability under the ADEA,®! a plaintiff need only prove that
her age “played arolein the decision” and “ had a determinative influence on the outcome.”®2  Many
lower courts applying this sandard have made clear that it requires a causd inquiry, not an inquiry into

the decision maker’s conscious menta state. In Burlew v. Eaton Corp.,® for example, the Seventh

found ligble under Title VII for intentiond discrimination .. ..” 220 F.3d at 1284 (emphasis added).
8029 U.S.C.A. 8621 et. seq. (1988).

8The A.D.EA. establishestwo tiers of liability. Under thefirs tier, an employer can be held
liability for damages for a ample violaion of the Act, which makes it unlawful for an employer “to fal or
refuseto hire or to discharge any individua or other discriminate againgt any individua with respect to
his compensation, terms, conditions, or privileges of employment, because of such individud’sage” 29
U.S.C.A. 8623(3). Under the second tier, an employer can be held liable for liquidated, or double
damages, if it committed a“willful” violation. 29 U.S.C.A. 8626(b).

82Hazen Paper Company V. Biggins, 507 U.S. 604 (1993).
83869 F.2d 1063 (7" Cir. 1989).
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Circuit carefully digtinguished between motive, which the court defined as a causal congtruct, and
conscious intent to discriminate. Stated the Burlew court:
This sandard — that age was a determining factor — does not in itsdf require a
finding as to defendant’ s state of mind, for in law there is a digtinction between maotive
and intent. “Motive is what prompts a person to act, or fail to act. Intent refers only to
the state of mind with which the act is done or omitted.” Indeed, in 1981, we Stated:
Congress, in our opinion, intended that liability under the ADEA could be
established without any showing as to the defendant’ s state of mind.®*
Along these lines, numerous circuit courts have acknowledged that “age discrimination may
samply arise from an unconscious application or stereotyped notions of ability rather than from a
deliberate desire to remove older employees from the workforce,” and on that basis have ruled in the
plaintiff’s favor.®
As these decisons recognize, requiring proof of consciousintent to discriminate would lead to

the significant under-identification of casesin which protected group status has “played arolein the

decison’ and has had “a determinative influence on the outcome.” This sandard is, on its face,

814 at 1066 (quoting BLACK’sLAw DiCTIONARY 727 (5" ed. 1979).

83pyvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 155 (7™ Cir. 1981)(quoting 113
CoNG. Rec. 34, 742 (1967)(remarks of Rep. Burke). Accord Brooksv. Woodline Motor Freight,
852 F. F.2d 1061, 1064 (8™ Cir. 1988)(citing Spyvock for the proposition that unconscious
stereotypes often cause race discrimination); Oxman v. WLS-TV, 846 F. 2d 448, 453 (7*" Cir.
1988)(same); La Montagne v. American Convenience Prods,, Inc., 750 F.2d 1405, 1410 (7™ Cir.
1984 (dating that “[a]ge discrimination may be subtle and even unconscious.”); McCormigtin v. United
States Steel Corp., 621 F.2d 749, 754 (5™ Cir. 1980)(stressing the subtlety of age discrimination).
Various recent gpplications of this principle can be found aswell. See e.g. Obergv. Allied Van Lines,
1996 U.S. Digt. LEXIS 4717 (7™ Cir. 1996)(stating that age discrimination may result from the
unconscious application of stereotypes); See also In Re Interco, Inc., 211 BR 667, 680 (1997)(age
discrimination case adjudicated in federal bankruptcy court finding in plaintiff’s favor and observing that
“age discrimination is often subtle and may arise from an unconscious gpplication of stereotyped notions
of ability.”)
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unambiguoudy causal in focus. 8 If aplaintiff’ s race or sex caused an employment action to occur,
then liability should be present, even if the decison maker was unaware that he was taking the
prohibited factor into account. That “unconscious’ discrimination frequently occursiswell-
documented; many people are unaware that race or sex has influenced their assessment of an
individua .8 Most of usliketo think of oursalves as unbiased persons free from the influence of
prejudices or stereotypes, but the redlity isthat few, if any, of usare® A causation-driven inquiry
would not focus on whether the decision maker was aware that he was basing his decision on race, but

on whether the plaintiff’ srace in fact caused the decision to be made, in whole or in part &

8See discussion in text accompanying notes 81-85, infia.

87K rieger, supra note 22. See also McGindly, supra note 22; Tracy Ambinder Baron,
Comment, Keeping Women Out of the Executive Suite: The Court’s Failure to Apply Title VII
Scrutiny to Upper-Level Jobs, 143 U. PA. L. Rev. 267 (1994)(asserting that discrimination against
women in upper-level postionsis “often unintentiona and unconscious.”).

8K rieger, supra note 22. See also Linda Hamilton Krieger, Civil Rights Perestroika:
Intergroup Relations After Affirmative Action, 86 CAL. L. Rev. 1253, 1281 (discussing processes of

gereotype acquisition in early childhood).

8Welch, supra note 22, a 778. As described by Professor Seimi, “What the Court means by
intent isthat an individua or group was treated differently because of race. Accordingly, a better
gpproach is to concentrate on the factual question of differentia trestment. In thisway, the key
guestion is whether race made a difference in the decisonmaking process, a question that targets
causation, rather than subjective mental states.” Selmi, supra note 22, at 289. Moreover, as
Professors Lee and Bhagwat have explained, in discussing the meaning of intent in equal protection
cases, if aplantiff can prove an action was “because of” his race, “to ask the plaintiff to further prove
that the state actor was conscioudly aware of this factor imposes an amost insurmountable burden of
proof (except in the rare instance where the decisonmaker admits the awvareness. It dsoisnot clear
what policies would be advanced by such arequirement.” Lee and Bhagwat, supra note 22, at 154.
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The “reversing the groups’ tes, initidly identified by Professor Strauss and later endorsed by
Professor Selmi, provides a useful way of thinking about causation.®® Professor Strauss asks, “Would
the same decision at issue have been made were the plaintiff white?” If not, then intentiona
discrimination has been established ®* In the sex discrimination context, the plaintiff must show that she
would have been trested differently if she had been aman. If this showing is made, it follows that her
sex caused the action to occur.

Thistest is apt where the plaintiff must prove “but for” causation. However, when race, sex,
color, nationd origin or religion need only be a*motivating factor,” and not the “but for” cause of a
decision,®? Professor Strauss stest istoo narrow. In cases where Section 703(m) applies, a causal
nexus short of but for causation will suffice®

But how can the requisite degree of causation be shown when the use of race or sex was
unconscious? Frankly, the same way it is shown when the use of race or sex is conscioudy used asa

factor but untruthfully denied by the employer and its agents® The evidentiary structure developed in

OStrauss, supra note 22, at 960; Selmi, supra note 22, at 291.

1Strauss, supra note 22, a 939.(“ A court applying the discriminatory intent standard should
ask: suppose the adverse effects of the challenged government decision fell on whites instead of blacks,
or on men ingtead of women. Would the decision have been different? If the answer isyes, then the
decison was made with discriminatory intent.” Thistest, as Professor Strauss notes, reaches both
conscious and unconscious discrimination. 1d. at 956, 960.

92See supra notes 64-68 and accompanying text.
%See supra notes 64-65 and accompanying text.

%See Krieger, supra note 22 at 1241-42 (suggesting that, under a causation approach to
disparate trestment proof, the same evidence used to prove covert intentiond discrimination would be
used to prove cognitive bias, the primary difference between the two regimes being the inferences
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circumgtantia evidence cases, as most recently confirmed in Reeves, is designed to alow afact finder
to determine whether race, sex, etc. in fact played arole, perhaps a determinative role, in an
employment decision when the employer has denied taking the factor into account.®® The evidence
underlying the primafacie case, the strength or weakness of the reason articulated by the employer,
evidence that the articulated reason is untrue and/or did not truly motivate, differencesin the trestment
of others amilarly Stuated to the plaintiff, past treetment of the plaintiff, and expressons of animus or
bias by the decison maker are dl useful in determining whether the protected characteristic motivated a
decison.®® What differsis not the nature of the evidence proffered to prove that discrimination did or
did not occur. Rather, what differsis the range of inferences that a court is able to draw, or to instruct
ajury to draw, from that evidence.

This follows because a causation gpproach to discrimination incorporates a broader and more
complete positive account of intergroup bias. It recognizes that many types of bias, often operating
outside of conscious avareness, can distort an employer’s judgment and cause him or her to
discriminate based on an gpplicant or employee' s protected group status. Because the causation
approach is based on a more complete descriptive theory of intergroup bias, it provides a better-

elaborated “inferentia architecture’ for the structure of disparate trestment adjudication.

drawn from particular facts); Semi, supra note 22 (recognizing that the Court’s proof structurein
circumgtantia evidence should support a digoarate treetment claim in cases involving “subtle or
unintentiona discrimination.”); McGinley, supra note 22, at 447 (asserting that current disparate
trestment proof methods “are dl capable of holding liable employers who have discriminated
unconscioudy aswell as those who have done so conscioudy.”).

SMcGinley, supra note 22, at 484-85.
Brd.
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Thinking about intentiond discrimination in the context of vertical or horizontal decison making
powerfully illustrates the normative superiority of the causation gpproach to disparate trestment proof.
Aswe will demondrate, in the context of both vertica and horizonta multi-agent decision making, a
causation-based andysisis not only the most senable way of thinking about discriminatory motivation,

itisthe only sensble way of gpproaching the issue.

Il. VERTICAL DECISION MAKING

Digparate treatment clams in which the supervisory employee who acted for awrongful
purpose is not the person who actudly terminates the plaintiff are common. Employer liahility in such
cases should depend on the answers to two questions: first, whether there was a causd link between
the protected characteristic and the chdlenged decision; and second, whether in light of the chain of

causation, the wrongfully motivated action is atributable to the employer, either directly or vicarioudy.

A. The Causation Inquiry

The easiest cases, and those shedding little light on the issue of unconscious discrimination or of
how best to solve the multiple actor puzzle, are those in which a supervisor motivated by invidious
animus was the de facto decison maker, even though someone higher in the organizationd hierarchy
actudly fired the plaintiff. Thefiring decison in these casesis Smply arubber samp. Courts have

properly refused to dlow defendants to escape liability smply because the individua who executed the
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termination decison had no intent to discriminate if the actud decision maker acted unlawfully. When
the formal decision maker is essentialy “the cat’s paw”®” of a discriminating supervisor, for example,
the supervisor’s unlawfully motivated recommendation should be a sufficient basis for imposing ligbility
on the employer for the termination. %

Reeves exemplifies cases of thistype. Although Sanderson, not Chestnut, fired Reeves, the
“actua decision maker,” according to the Court, was Chestnut.*® Therefore, his age-based
recommendation to fire Reeves was the functiond equivaent of an age-based termination. Sanderson
merely executed the decision Chestnut had made, and thus, once the Court was convinced there was
aufficient evidence that age motivated Chestnut’ s decision, imposing liability on the company followed
as amatter of course.

Other scenarios are more difficult. Suppose a supervisor recommends ajob action, such as
termination, because of an employee srace or sex. But suppose further that the ultimate decision
maker does not smply rubber stamp the recommendation but does take the impermissbly motivated
recommendetion into account in reviewing the facts and making the find decison.

If the ultimate decison maker is aware that the recommendation was improperly motivated,

then impoging liability on the employer reedily follows. That essentidly was the Stuation operating in

97¢Other circuits have recognized that a defendant may be held lidble if the manager who
discharged the plaintiff merely acted as a rubber stamp, or the ‘cat’s paw,’ for a subordinate
employee' s prgudice, even if the manager lacked the discriminatory intent.” Kendrick v. Penske
Transp. Serv., Inc.,220 F.3d 1220,1231 (10" Cir. 2000)(collecting cases and agresing with anaysis);
Willisv. Marion County Auditor’s Office, 118 F.3d 542 (7" Cir. 1997).

%/,
9120 S. Ct. 2097, 2111 (2000).
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Price-Waterhouse; some partners had made recommendations against Ann Hopkins that were overtly
biased.’® The firm's decision to accept those recommendations as part of the decison making process
was enough to find that Hopkins's sex was a motivating factor in the decision to deny her partnership.
101

Lower courts have followed the Supreme Court’slead. For example, in Barbano v. Madison
County, Satements by one hiring committee member that he would not consder *some woman” for the
job was enough to impute liability to the Board, when the Board' s * hiring decison was made in reliance
upon a discriminatory recommendation.”**? The court rejected the argument that the Board' s decision
itsdf was not tainted as it made no effort to distance itsdlf from the discriminatory statements.!® And
more recently in Hunt v. City of Markham, Satements by a black mayor that the “city needed to get
rid of al the old white police officers’ were admitted to prove that the city council’s decison was

discriminatory.®* Even though the mayor had no vote, he made recommendations to the city council on

100490 U.S. 228 (1989).

0174 See also Anderson v. Bessemer City, 470 U.S. 564 (1985)(discriminatory statements
and actions by some committee members during hiring process supported finding of sex discrimination

by city).

102922 F.2d 139 (2d Cir. 1990). The Barbano court expressy relied upon Price Waterhouse
in reeching this result.

1031, a 143. “This knowing and informed toleration of discriminatory statements by those
participating in the interview congtitutes evidence of discrimination by al those present,” said the court,
further finding that the discriminatory interview had affected the hiring process, as “the Board' s hiring
decison was made in rdiance upon a discriminatory recommendation.” Id. For adiscussion of the
Barbano case and otherslike it, see Gerken, supra note 66.

104219 F.3d 649, 652 (7*" Cir. 2000).
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the decison at issue. “Emanating from a source that influenced the personnd action (or nonaction), the
derogatory comments are evidence of discrimination.”1%®

Often, however, atainted recommendation will be facidly neutrd, and the ultimate decison
maker will be unaware that it was based on the employee' s protected status. Will employer ligbility be
found in those circumstances?

Most courts say yes.'® Rather than focusing on whether the ultimate decision maker acted
because of the employee' srace, sex or age, these courts use a causation approach in determining
whether employer ligbility exists. They examine whether there is a bresk in the chain of causation
between the supervisor' s impermissbly motivated action and the ultimate decison being chalenged by
the employeel®” If the chain of causation isintact, liaility isimposed, even when the ultimate

decisomaker himsaf acted with no intent to discriminate.

1%9d, at 653.

1%6\Wallace v. SMC Pneumatics, Inc., 103 F.3d 1394 (7*" Cir. 1997); Willisv. Marion County
Auditor’s Office, 118 F.3d 542 (7" Cir. 1997); Long v. Eastfield College, 88 F.3d 300 (5" Cir.
1996); Abramsyv. Lightalier, Inc., 50 F.3d 1204 (3d Cir. 1995); Gusman v. Unisys Corp., 986 F.2d
1146 (7™ Cir. 1993); Kientzy v. McDonnell Douglas Corp., 990 F.2d 1051 (8" Cir. 1993); Simpson
v. Diversitech Generdl, Inc., 945 F.2d 156 (6™ Cir. 1991); Jilesv. Ingram, 944 F.2d 409 (8" Cir.
1991); Shager v. Upjohn Co., 913 F.2d 398 (7" Cir. 1990).

W7See, e.g., Willisv. Marion County Auditor’s Office, 118 F.3d 542 (7™ Cir. 1997)(when
causd relationship broken, then ultimate decison permissible. Otherwise, the jury may impute motive
of subordinate to the company); Long v. Eastfield College, 88 F.3d 300 (5™ Cir. 1996)(question is
whether chain of causation between supervisor’'s bias and president’ s decision was broken); Shager v.
Upjohn Co., 913 F.2d 398 (7*" Cir. 1990)(liability depends upon whether causal link between
supervisor’'s prejudice and committee’ s decision has been severed);
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In Willis v. Marion County Auditor’s Office, for example, the Seventh Circuit described this
causation-based approach for imputing a subordinate employee’ s motivation to the employer.1%
Our cases have noted that this Stuation may occur in an instance in which a
subordinate, by concedling relevant information from the decisonmaker, is able to manipulate
the decisonmaking process and to influence the decison. These cases prevent an employer
from escaping liahility by setting up many layers of pro forma review, thus making the operative
decison that of a subordinate with anillicit motive. In such acase, ajury may impute the
discriminatory motive of the biased subordinate, as opposed to the motives of the ignorant
decisionmaker, to the company. 1
However, the court noted, when the causd relationship between the motive and the ultimate decison is
broken, then the subordinate’ s bias is considered irrelevant.!'©

Smilaly, in Griffin v. Washington Convention Center, the court reversed amagistrate’ s
decison to exclude evidence that plaintiff’ s immediate supervisor was opposed to women working as
dectricians! The defendant had argued that the evidence was irrelevant since a supervisor higher in
the decision making chain, hersdlf awoman, had made the ultimate decision to fire the plaintiff.!*? But

excluson of the evidence was reversible error, the court sated, asit “would permit areasonable jury to

infer that [plaintiff] lost her job on account of her sex” because the termination decision was not

108118 F.3d 542 (7" Cir. 1997).
1074 at 547.

11974 See Kendrick v. Penske Transp.Serv., Inc., 220 F.3d 1220, 1232 (10" Cir.
2000)(independent investigation and review broke chain of causation).

111142 F.3d 1308 (D. C. Cir. 1998).
Y274, at 1311.
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“independent and insulated” from the immediate supervisor’s input.*** He had made complaints about
the plaintiff and had designed, provided and evduated the plaintiff’ straining program. “Thus do we
join at least four other circuits in holding that evidence of a subordinate s biasis relevant where the
ultimate decision maker is not insulated from the subordinate’ sinfluence” said the court.™4

The verticd decison making cases, with their overt focus on causation, demonstrate the lower
courts awareness that, at least in this context, disparate treatment cases center on a causa inquiry.
But these cases do not answer directly the more subtle question of what must cause, in whole or in
part, the employment action at issue. Must some agent of the employer conscioudly take race, sex, or
age into account in order for race, sex, or age to cause the decision to occur? Or need the plaintiff only
show that her race, sex or age in fact caused the decision to occur, whether or not she can show a
conscious use of race, sex or age in the decison making process?

In the vertica decision making cases discussed above, it is proved, or assumed, that a
supervisory employee acted out of animus or bias!*® That bias or animus may take any number of

forms and may taint the overdl decison making processin anumber of ways. Asin Griffin v.

34, at 1312.

1414, See Santiago-Ramos v. Centennia P.R. Wireless, Corp., 217 F.3d 46 (1% Cir.
2000)(discriminatory statements by those in a position to influence key decision maker may be used to
show pretext); Hunt v. City of Markham, 219 F.3d 649 (7" Cir. 2000)(statements made by decision
makers or those who provide input into the decisonmaking process are evidence of discrimination).

15See, e.g., Griffin v. Washington Convention Center, 142 F.3d 1308(D.C. Cir.
1998)(plaintiff’ s supervisor opposed to women working as dectricians); Santiago-Ramos v. Centennia
P.R. Wireless Corp., 217 F.3d 46 (1% Cir. 2000)(supervisor doubted women with children being able
to do job); Hunt v. City of Markham, 219 F.3d 649 (7™ Cir. 2000)(mayor stated city “needed to get
rid of dl the old white police officers’).
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Washington Convention Center,''® the supervisor may object to members of plaintiff’s socia group
(women) serving in particular occupationd roles (dectricians), and for that reason attempt to find
ostensibly non-discriminatory reasons for removing members of the disfavored group from the jobs a
issue. Asin Santiago-Ramos v. Centennial P.R. Wireless,'!” the supervisor may smply believe, asan
empirica matter, that members of a certain socid group (women with children) are not generdly
successful in particular positions. Or, asin Hunt v. City of Markham,*® anindividua widlding
influence over personnd decisons (the mayor) may smply seek to provide jobs to members of hisown
socid reference group (African American men).  In short, the biased supervisors whose
recommendations ultimatdly result in a negative employment action can be mativated by normative
stereotypes,''® cognitive stereotypes,*?° or smplein-group preferences.

Once they have determined that a biased, lower level supervisor had an opportunity to influence
the ultimate decision, these courts ask whether that ultimate decision was sufficiently insulated from that

animus or bias. Aninvidioudy motivated supervisor can, of course, influence a decison made higher up

116142 F.3d 1308 (supervisor opposed to the idea of women working as eectricians).

117217 F.3d 46 (supervisor did not believe that awoman with a child would be capable of
doing the job).

118219 F.3d 649 (mayor stated that, to solve certain problems, the city “needed to get rid of al
the old white police officers’).

9By “normative stereotypes’ we mean socia role expectations, such as the bdief that “women
should not be dectricians.” See Linda Hamilton Krieger, Civil Rights Perestroika. Intergroup
Relations After Affirmative Action, 86 CAL. L. Rev. 1253, 1278 (1998).

1204 Cognitive Stereotypes’ are knowledge structures — implicit expectancies that membershipin
apaticular socid group is predictive of past or future behavior, or of particular traits, abilities, or
aptitudes. See id.
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the organizationd hierarchy in anumber of different ways. So, as the Seventh Circuit observed in
Wallace v. SMC Pneumatics, Inc.,"! abiased supervisor may conced rlevant information or even
fabricate evidence, thus depriving the ultimate decison maker of an accurate data set on which to base
afind judgment. Or, as Professor Sullivan has observed,? a biased employee with input into the
decision making process may influence that process amply by putting a certain “spin” on decison-
relevant events.

Whatever the nature of the distortion introduced by the biased subordinate, courts look to see if
the taint injected into the process was removed before the ultimate decison was made. If nat, liability is
imposed. |If the defect was corrected, thereby breaking the causd chain, the employer is excused from
lickility.*>

Although these cases do not directly stand for the proposition that the unconscious use of a
protected characteristic can result in aviable disparate treatment claim, indirectly, they support that
view. The courtsin these cases are not asking whether the person who fired the plaintiff was avare
that group status was playing arolein the outcome. They accept that, even in the absence of such
awareness, a digparate treatment clam may exist. In other words, for ligbility to attach, the person who

firesthe plaintiff need not intend to make the decison because of the plaintiff’ s group satus, if group

121103 F.3d 1394.

1228e0e QUllivan, supra note 7, a 1139 n.117(“ Even if B faithfully reviews A’s
recommendations, A may be able to skew B’ s decison by the way in which he presents (or failsto
present) data. This may range from putting the preferred * soin’ on the recommendation to fabricating
evidence concerning the candidate.”).

123See cases cited supra note 110.
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datusin fact played a causad role in the decison making process.

There are strong pardlds between how, in the vertica decision making context, a biased actor
operaing lower in the organizationa hierarchy chain can cause adiscriminatory decision to be made
higher up and how unconscious stereotypes can cause discrimination even in the absence of conscious
intent to discriminate in Single actor Stuaions. In light of these pardles, we suggest, thereis no sound
bassfor centering the inquiry on causation in vertical decision making contexts while searching Sngle-
mindedly for conscious intent to discriminate in Sngle actor Stuaions. In the Single decision maker
context, we suggest, cognitive stereotypes can function in precisdy the same way as doesthe
invidioudy motivated supervisor in vertica decison making sstuations, distorting the data set on which
adecison will be based and putting a particular, stereotype-reinforcing “spin” on decision-relevant
information. Extending the andogy, to prevent sterectypes from tainting her judgment and ultimately
causing her to discriminate, the Sngle decison maker — like the ultimate decison maker in averticd,
multi-actor context — must take affirmative steps to insulate hersalf from the effects of bias. To see how
and why thisis so, we must do alittle socid psychology.

A dereotypeis best understood as atype of schema. A schema, inturn, is best understood as
a“knowledge structure,”*?* anetwork of interrelated € ements representing a person’s knowledge,

beliefs, experiences (both direct and vicarious), and expectancies relating to the schematized object.?®

124Richard E. Nisbett & Lee Ross, HUMAN INFERENCE: STRATEGIES AND SHORTCOMINGS OF
SociAL JUDGMENT 6-7 (1980).

125See generally William F. Brewer & Glenn V. Nakamura, The Nature and Function of
Schemas, in 1 HANDBOOK OF SociAL CoGNITION 119 (Robert S. Wyer & Thomas K. Srull, eds.
1984)(providing an overview of schematheory, particularly asit relates to socid cognition).
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Asmany socid psychologists have demongrated, people learn a a very early age the stereotypes
associated with the mgjor socid groupsin the United States.!?® These stereotypes have along history
of activation, and are likely to be highly salient, regardless of whether or not they are beieved by the
person holding them.*%

Stereotypes, like other schemas, are automaticaly triggered when people encounter a member
of astereotyped group. Once triggered, the Stereotype “primes’ or “activates’ the various trait
constructs and other features with which it is associated.?® 1t is useful to think of a terectype asa
network of associations, that, once primed, “lights up” in the mind, and preparesto “ get to work.”

Stereotypes can covertly, but powerfully, influence the way information about a stereotyped

person is processed and used. Stereotypes shape the interpretation of incoming information, 2

126See generally Patricia G. Devine, Automatic and Controlled Processes in Prejudice: The
Role of Stereotypes and Personal Beliefs, in ATTITUDE STRUCTURE AND FUNCTION 181, 182-184
(Anthony R. Pratkanis et d. eds., 1989)(collecting sources). See also PhyllisA. Katz, The
Acquisition of Racial Attitudes in Children, in TOWARDS THE ELIMINATION OF Racism 125 (Phyllis
A. Katz ed., 1976)(describing processes of stereotype acquisition in pre-school age children).

27See generally Patricia G. Devine, Stereotypes and Prejudice: Their Automatic and
Controlled Components, 56 J. PERSONALITY & Soc. PsycHoL. 5, 6-7 (distinguishing stereotypes
from beliefs).

128P G, Devine, Automatic and Controlled Processes, supra note 127, at 3-9

1294, Andrew Sagar & Janet Ward Schofield, Racial and Behavioral Cues in Black and
White Children’s Perceptions of Ambiguously Aggressive Acts, 39 J. PERSONALITY & Soc.
PsycHoL.590 (1980)(demonstrating that precisaly the same behaviors were interpreted as either
“playful” and “friendly,” or “mean” and “aggressive,” depending on whether the actor was black or
white).
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determine the manner in which that information is encoded into memory™*° and the ease with which it is
retrieved from memory, ™! and they affect the way information, once retrieved, is used in making
judgments about a stereotyped person at alater point in time.32

Cognitive stereotypes often function not as conscioudy held beliefs, but asimplicit
expectancies. Through the mediation of various mentd processes, functioning largdly outside of
conscious awvareness,'* a stereotype, like an invidioudly motivated supervisor reporting to his superior,
covertly biases the data on which asocia judgment will be made, skewing that judgment in a
stereotype-reinforcing direction.

Single actor decisonsinfluenced by stereotypes are, in this sense, little different than decisions
made in verticd multiple actor contexts. Bias intrudes into the decison making process not through a
conscious intent to discriminate when the ultimate decison is made, but much earlier, asinformation

about the stereotyped person is being attended to, interpreted, encoded in and retrieved from memory,

13OMyron Rothbart, Mark Evans, & Solomon Fulero, Recall for Confirming Events: Memory
Processes and the Maintenance of Social Stereotypes, 15 J. EXPERIMENTAL SOC. PsycHoL. 343
(1979)(demonstrating that Stereotype-consgstent information is encoded into memory in away that
makesit easer to recall than stereotype-inconsistent or stereotype-irrelevant information.

Bl1d. See also Nancy Cantor & Walter Mischel, Prototypicality and Personality: Effects
on Free Recall and Personality Impressions, 13 J. RES. IN PERSONALITY 187, 188-92 (1979).
(replicating Rothbart, Evans & Fulero and exploring issues relaing to retrieval from memory).

1¥2Gaen V. Bodenhausen & Robert S. Wyer, X., Effects of Stereotypes on Decision Making
and Information-Processing Strategies, 48 J. PERSONALITY & Soc. PsycHoL. 267
(1985)(demondtrating that subjects are more likely to attribute stereotype-consstent transgressions to
gable traits, and for that reason tend to judge the transgression as more likely to recur and therefore to
impose a harsher pendty than when the same transgression is committed by a non-sterectyped person).

133 John Kihlstrom refers to these functions as the “ cognitive unconscious.”  John F. Kihlstrom,
The Cognitive Unconscious, 237 SCIENCE 1445 (1987).
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and combined with other information to make afind decison. Thisisan important point. Single actor
decisons, like their vertica, multi-actor counterparts, are not made at adiscrete moment intime. The
Price-Waterhouse plurdity’ s characterization to the contrary, there is, as a matter of good socia
science, no real “moment of decision”*** in any socia judgment Situation. Rather, sociad judgment and
decison making is dways an integrated system comprising atention, perception, interpretation,
atribution, memory, and ultimate judgment. Stereotypes bias socid judgment quite early in this
process, and can cause even awdl-intentioned decision maker to take an action or make a decision
“based on” the target’ s protected group membership.

In short, even when an employment decision is made by a single actor, decison making
proceeds in a sequence of functiond stages. The structure of this sequence, and the functions being
performed at each stage, are Smilar in many respects to the structure of vertical decison making in
organizations. As many organization behavior theorists have observed, organizations process
information in stages and exhibit information processing strategies closely andogous to those performed

by individuas'®*® Along these lines, Patricia Corner and her colleagues have proposed a “paralld

134The plurdity opinion in Price Waterhouse sates:

The present active tense of the operative verbs of 8703(a) (1) (“to fail or refuls’) . . .
turns our attention to the actua moment of the event in question, the adverse
employment decision. The crucid inquiry, the one commanded by the words of
8703(a)(1), is whether gender was afactor in the employment decision a the moment it
was made. Price Waterhouse v. Hopkins, 490 U.S. 228, 240-41. (1989).

1%pgricia Doyle Corner, Angelo J. Kinicki, & BarbaraW. Keats, Integrating
Organizational and Individual Information Processing Perspectives on Choice, in COGNITION
WITHIN AND BETWEEN ORGANIZATIONS 145 (James R. Meidl, Charles Stubbart, & Joseph F. Porac,
eds.,, 1996); D.A. Gioia, Symbols, Scripts, and Sensemaking: Creating Meaning in the
Organizational Experience,” in THE THINKING ORGANIZATION: DYNAMICS OF ORGANIZATIONAL
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process modd” comparing individua and organizationd decison making. Thismodd bresks the
organizationa decison making process down into five stages closely resembling the sequenced nature
of socid judgment described by socid cognition theorists. These stagesinclude: 1)
attention/perception, 2) interpretation/encoding, 3) storagelretrieva, 4) choice, and 5) outcome. In
many vertica decision making Stuations, the attention, interpretation/encoding, and storage/retrieva
functions are performed by lower-level supervisors, whereas the choice and outcome functions are
performed higher up the organizationd hierarchy, often following a supervisor’s report and
recommendation. Biases influencing perception and judgment on the supervisor’s part, or otherwise
corrupting the “record” of information stored and made available to decision makers functioning higher
inthe vertical chain, if not corrected, lead to results as clearly tainted by bias asit would be in cases
involving abiasad individua decison maker.

For this reason, the vertical decision making cases are particularly useful in understanding how
we should think about discriminatory motivation in Sngle actor Stuations. Rather than asearch for
conscious discriminatory intent, the inquiry in adisparate trestment cases should focus on whether race,

sex, nationd origin, or agein fact caused the decision to occur, in whole or in part.’* Just asan

SociaL CogNITION 49 (J. P. Sims, D. A. Gioig, €. d., eds,, 1986); B. Levitt & J. G. Marsh,
Organizational Learning, in ANNUAL ReviEw OF SocioLoGy 319 (W. R. Scott & J. Black, eds,,
1988).

138 mportantly, the degree of causation required under employment discrimination laws, as
mentioned earlier, is uncertain and may vary depending upon the satutory claim. Section 703(m) of
Title VII requires only that the protected characteristic was “a motivating factor,” which appearsto
remove “but for” causation as arequiste for liability. See supra notes 64-68 and accompanying text.
Some courts, however, limit Section 703(m) only to Title VII clamsinvolving direct evidence of
discrimination. Moreover, the motivating factor analysis set forth in Section 703(m) may not be
avallable to any clams other than those arisng under Section 703, whether or not direct evidenceis
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ultimate decison maker in averticd chain may be unaware of a subordinate' s animus, an individud
decison maker may be unaware of the effect of implicit stereotypes on his or her own socia judgment.
But that unawareness, whether it occurs in the context of multi-level decison making or in the context of
asingle decision maker, does not mean the protected characteristic has not in fact caused the decision
tooccur. And when it has, disparate trestment based on the protected characteristic has occurred as

widl.

B. Employer Liability for Discrimination: The Vicarious Liability Inquiry

Finding acausd link between a protected characteristic and a chalenged decison may establish
disparate trestment but may not necessarily establish a viable disparate trestment clam. The disparate
trestment must be attributable to an employer, ether directly or vicarioudy, before the employer may
be held liablefor it. Although the courts in multiple actor cases usualy have not coupled their
discussion of causation with an andysis of vicarious liability principles®®” the decisions may be best

understood on that basis.

involved. 7d.

13"But see Long v. Eadtfield College, 88 F.3d 300, 306 (5™ Cir. 1996)(recognizing “the
overlap of issues of causation and agency” in determining whether a university could be lidole for
discrimination when a supervisor with animus recommended termination but the college president who
made the decision did not).
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A recent decison from the tenth circuit, Kendrick v. Penske Transportation Services, Inc.,
aptly demonstrates this point.*® There, Tirrell, alow level supervisor reported that the plaintiff had
shoved and verbally abused him. That complaint was investigated by another supervisor, Levine, who
gave plantiff an opportunity to respond. Plaintiff refused to respond. The investigating supervisor then
recommended to the company’ s Human Resource manager, Cash, that plaintiff be terminated based
on the dleged misconduct. The manager acoepted that recommendation and fired the plaintiff. ' Even
assuming the dlegations of misconduct were untrue, and were impermissibly motivated, the court found
insufficient evidence of discrimination. Noting that plaintiff had been given, and had rgjected, an
opportunity to respond to Tirrdll’ s dlegations, the court found insufficient evidence of discrimination.
Asthe court noted,

“Kendrick has provided no evidence to show that Levine sinvestigation was a sham or
that Tirrell’s dlegedly discriminatory motives influenced Levine, nor does Kendrick offer any
evidence that Levine or Cash acted upon a discriminatory motive in their own right. The
undisputed evidence shows that Cash discharged Kendrick based on Levin's report that
[plaintiff] pushed and verbally abused Tirrell."4°
Were causation the only eement needed for a discrimination claim, the Kendrick case would

seem wrongly decided. Had plaintiff not been black, he would not have been accused of misconduct.
And had those accusations not been made, he would not have been the subject of an investigation that

ultimately resulted in hisdischarge. Thus, Kendrick’s race would seem to be at least a motivating

factor, if not the but for cause, of histermination.

138220 F.3d 1220 (10™ Cir. 2000).
19d, at 1223-24.
1074, at 1231-32.
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Y et the Kendrick decision, on the facts found by the court, is probably correct.!* Thisisso
because the only act that was assumed to have been impermissibly motivated was the accusation of
shoving and verbd abuse. But that accusation was not self-enforcing. Instead, it merely triggered an
investigation into Kendrick’s conduct.1*? The investigation itsalf was found to have been conducted in a
nondiscriminatory manner, and it was the recommendation coming out of the investigation that led to
Kendrick’s discharge.’*® Since no action properly attributable to the employer was the product of an
intent to discriminate, imposing ligbility on Kendrick’ s employer might well have been impermissble
under the vicarious liability standards articulated by the Supreme Court in Burlington Industries, Inc.

v. Ellerth.**
In Ellerth, the Supreme Court for the firgt time explained the theories underlying vicarious

employer liability for discrimination under federd employment discrimination satutes'® When a

141This statement is limited to the court’ s andlysis of the multiple actor issue. There was
additional evidence of race discrimination that appears to have been discounted by the court.

12220 F.3d at 122324,
W[ at 1231-32.
14 524 U.S, 742 (1998).

145 Because the statutes define employer to include “agents’ of the employer, the Court was
guided by common law agency principlesin fashioning its vicarious ligbility sandards. However, the
common law served merely as a guide to the Court in developing “a uniform and predictable standard”
of vicarious liability under Title VII. 524 U.S. at 743.

Although Ellerth was a sexud harassment case, the reasoning put forward was not limited to
the sexud harassment context, and many of the cases relied upon by the Court in explaining when
vicarious employer ligbility is gppropriate were digparate trestment claims not involving sexud
harassment. /d. at 752-53. Thus, Ellerth’s reasoning should be applicable outside the sexud
harassment context. See Rebecca Hanner White, There’s Nothing Special About Sex: The Supreme
Court Mainstreams Sexual Harassment, 7 WM & MARY BiLL OF RIGHTS J. 725, 743, 750-53
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supervisor's action is within the scope of his employment, vicarious employer ligbility will exist.’* To
be within the scope of employment, however, the act must be motivated, a least in part, by a purpose
to serve the employer’ sinterests.**”  Sometimes, decisions that are the product of an intent to
discriminate will not be motivated by a purpose to serve the employer’ s interests. ! Nonetheless,
vicarious employer ligbility dwayswill exig if the supervisor' s impermissibly motivated conduct
amounts to a tangible employment action.’*® Thisis because the supervisor’s ahility to engage in the
wrongful conduct necessarily will have been aided by the agency relationship.**

Importantly, the Ellerth Court expresdy recognized the gppropriateness of holding the
employing entity liable for a supervisory employee’ simpermissibly motivated actions, even when the

ultimate decision makers were unaware of the reasons why the supervisor acted.™>! Because atangible

(1999) for eaboration of this point.

Y8E lerth, 524 U.S. at 756. See aso Section 219(1) of the Restatement (Second) of Agency
(“A master is subject to liability for the torts of his servants committed while acting in the scope of their
employment.”).

147524 U.S. at 757.

148The Court recognized this will generaly be true in casesinvolving sexua harassment, asa
supervisor who engagesin sexud harassment is unlikely to be motivated in whole or in part by a
purpose to serve hisemployer’sinterests. /d.

14941 A] tangible employment action taken by the supervisor becomes for Title VII purposes the
act of theemployer.” Id. at 762.

074,

BIAsthe Court stated, “A tangible employment decision requires an officid act of the
enterprise, acompany act. The decison in most cases is documented in officia company records, and
may be subject to review by higher level supervisors. E.g., Shager v. Upjohn Co., 913 F.2d 398, 405
(7™ Cir. 1990)(noting that the supervisor did not fire plaintiff; rather, the Career Path Committee did,
but the employer was ill ligble because the Committee functioned as the supervisor’'s ‘ cat’ s-paw’).”
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employment action could not occur without the delegation of authority to the supervisor, that delegation
isasufficient basis for holding the employer ligble for the supervisor' s wrongdoing. 1%

The Ellerth Court did not definitively determine what condtitutes a tangible employment
action.’>® Ellerth has been interpreted by some courts to require a materialy adverse action.*>*
However, when one considers the reasoning embraced in Ellerth for imposing vicarious ligbility, one
should view atangible job action as any action that a supervisor is empowered to engage in by virtue of
his supervisory authority.>™ Tangible employment actions are actions a supervisor’s satus as
supervisor enables him to take. ™

But if the impermissibly motivated conduct is conduct thet is not the exclusive province of
supervisors, then automatic vicarious lighility will not exist.™>” Many such cases, if they are actionable at
al, would be presented as hostile work environment harassment clams. In such stuations, the

employer will be vicarioudy liable for the impermissbly motivated conduct by its supervisors only if the

1926524 U.S. at 759-60.

1834 A\ tangible employment action congtitutes a Significant change in employment status, such as
hiring, firing, failing to promote, reassgnment with sgnificantly different respongbilities, or adecison
causng asgnificant change in bendfits” 1d. at 761.

154 See Johnson v. Booker T. Washington Broadcasting Services, Inc., 234 F. 3d 501 (11"
Cir. 2000)(discussing need for sufficiently adverse action).

1%5 The employment relationship necessarily aids the supervisor in accomplishing his wrong
when a tangible employment action occurs because “there is assurance the injury could not have been
inflicted absent the agency relation.” 524 U.S. at 761-62.

156Rebecca Hanner White, De Minimis Discrimination, 47 Evory L.J. 1121, 1155-60
(1998).

137524 U.S. at 762-63.
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conduct is sufficiently severe or pervasive, and even then, the employer may assert an affirmative
defense to liahility. ™ If the employer had in place a procedure designed to prevent and correct the
harassment and the employee unreasonably falled to take advantage of those procedures, the employer
will not be lidble for the supervisor’simpermissibly motivated conduct.*>®

Under the gpproach we propose, other cases dleging discriminatory terms and conditions of
employment, on the other hand, might lead to automatic, vicarious lidbility. So, for example, an
employer would be held vicarioudy liable if a supervisor, motivated by an employee’ s group satus,
denied him equd training opportunities or job assgnments or unfairly denigrated his performance or
potentia in connection with a performance evauation. These are actsthat are within the supervisor’'s
sole province, that he or sheis empowered to perform by virtue of hisor her postion with the
employer.

What doesthis have to do with the Kendrick decison and otherslike it? Actudly, quite alot.
Recdl that in Kendrick the only action that was assumed to have been impermissibly motivated was
Tirrdl’s dlegation that Kendrick had pushed and verbally abused him.1%° Alleging someone has
engaged in physica and verba abuse would not seem to be a tangible employment action. Such

alegations presumably could be made by any employee; one need not be a supervisor to accuse

1%8]d. at 764-65.

159The defense comprises two necessary elements: (a) that the employer exercised reasonable
care to prevent and correct promptly any sexualy harassing behavior, and (b) that the plaintiff
employee unreasonably failed to take advantage of any preventive or corrective opportunities provided
by the employer or to avoid harm otherwise” Id. at 765.

160220 F.3d at 1231.
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someone of physicd and verba abuse. There were no dlegations of the sort of severe and pervasive
harassment that may result in vicarious liability when no tangible job action is present. Smply put,
athough Kendrick dleged that impermissibly motivated conduct had occurred, and a causa relationship
between that conduct and his termination could be shown, he was unable to show impermissibly
motivated conduct by his employer. Thus, he had no claim. 6

Understanding the limits of vicarious ligbility eases concerns that causation analys's imposes
ligbility for discrimination on atoo atenuated basis.  For example, in her dissent in Simpson v.
Diversitech General, Inc., Judge Kennedy criticized a decision upholding employer liability when the
ultimate decison maker had no discriminatory intent, arguing the “but for” causation test is
overincdusive®? To support her point, she put forward the following hypothetical: what if afellow
employee reports a co-worker’ s theft because of racid animus. If the employer investigates and fires
the employee because of theft, “ under the mgority’ s reasoning that discharge would be * because of’
race.”%®

Although causation admittedly would exi<t, Judge Kennedy' s hypotheticd in fact would not,

under the gpproach we propose, result in employer liability. While impermissibly motivated conduct

161 A potentiad problem with this analysis, as applied to the Kendrick decison, isthat the daim
was brought under Section 1981, not Title VII. One need not be a statutory employer to be liable for
employment discrimination under Section 1981. See 42 U.S.C. § 1981, which prohibits race
discrimination in the making and enforcement of contracts. However, snce Kendrick did not sue Tirrell
but instead sought to hold his employer vicarioudy liable for Tirrdl’s wrongdoing, it islikely the Court
would gpply the Ellerth raionde for vicarious liability to discrimination clams under Section 1981.

162945 F.2d 156, 161-62 (6™ Cir. 1991)(Kennedy, J., dissenting).
16314 at 162.
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causaly related to a discharge would be present, there would be no impermissibly motivated conduct
atributable to an employer or its agents, given that a“felow employeg” wasthe individud with the
impermissible motive®* Thus, the reasoning of Ellerth properly would result in afinding of no liability
in Judge Kennedy' s hypotheticd Stuation. Under the actud facts of the Diversitech case, however,
ligbility was properly imposed. Disciplinary action that was the product of a supervisor’sracia animus
was causally linked to the plaintiff’ s discharge.’®® Disciplineis atangible job action that a supervisor's
Status as supervisor empowers him to take.*®® Accordingly, because an impermissibly motivated
tangible job action causdly related to the discharge occurred, the employer was properly held liable for
the termination.

The following year, however, Judge Kennedy was able to persuade a different Sixth Circuit
pand to reect the causation based andysis followed by the Diversitech court. In Cesaro v. Lakeville
Community School District, aschool digtrict decided to hire a Director of Special Education, leaving
it to the sole discretion of the superintendent whether to restrict the search to internal candidates or
open it up to outsiders.®” The only qudified insder was awoman, and she aleged the superintendent

opened the search to outsidersin order to avoid filling the job with awoman.*® However, plaintiff

184See Long v. Eastfield College, 88 F.3d 300 (5" Cir. 1996)(recognizing that employer
generdly not liable for impermissibly motivated actions of co-workers).

165/ at 160.

166See supra notes 155-56 and accompanying text.
167953 F.2d 252, 253 (6 Cir. 1992).

198]4. at 253,
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dipulated that the individud ultimately hired by the School Board was * unquestionably the most
qualified,” and the tria court found that sex did not play a part in the Board's hiring decision.’®® On
these facts, with itstwo levels of decison making, the Sixth Circuit, in an opinion by Judge Kennedy,
found no discrimination. * Although [the superintendent] may have acted with a discriminatory motivein
opening gpplications to outs de candidates, we cannot find liability for mere use of a process by which
the most qualified candidate was ultimately sdlected in a nondiscriminatory manner.”1”°

Cesaro, in our view, waswrongly decided. The causa chain between the superintendent’s
impermissibly motivated act, and the ultimate decision complained of, was unbroken. Had plaintiff not
been awoman, the search would not have been opened to outsiders, and she would have obtained the
job. Moreover, the decision to open the search to outsiders was a tangible employment action; it was
an action the superintendent’ s position as superintendent empowered him to take. Thus, the Board
should have been hdd vicarioudy liable for that impermissibly motivated action. That the Board, asthe
ultimate decison maker, had no intent to discriminate is irrelevant, as numerous courts have recognized,
when the subordinate s tangible employment action plays a causd role in the chalenged decison.
C. Breaking the Causal Chain: Organizational Correction of Biased Evaluations

Most verticd decison making casesinvolve alower level supervisor or manager’s
recommendation to someone higher in the organizationd hierarchy, proposing that he or shetake a
particular employment action, such asanew hire, apromotion, or adisciplinary action up to and

including termination, with repect to a particular employee or gpplicant. Often, particularly in cases

16977
107d. at 256.

50



involving disciplinary action, this recommendation is supported by afactud record of some sort,
compiled by lower level supervisor or manager, and used by the ultimate decison maker in coming to
an eventua decison. Sometimes, that decision is made only after the higher-level manager has
performed an ostensibly independent investigation. In cases of this sort, where the supervisor's
recommendation was tainted by discriminatory motivation, how should a court go about determining
whether the causal chain has been broken and the supervisor’s bias purged from the decision making
process? In gpproaching this problem, we suggest, indghts from the socia sciences again prove hepful
in formulating a sound doctrind framework.

First and foremost, courts must take care not to assume from the gpparent neutrality of an
employer’s “independent” investigation that the ultimate decison was not substantialy influenced by the
supervisor'sorigind report. Many courts examining vertica decision making for the presence or
absence of disparate trestment implicitly assume that the ultimate decison maker who receives a
recommendeation from alower level supervisor and, following his or her own investigation, ultimately
acts on that recommendation, has approached the decison de novo.

Cognitive socid psychology teaches that thisis not a reasonable assumption. Oncea
recommendation has been made, it will tend to function as a prior theory — a tentative hypothess. As
such, it can reasonably be expected to influence the ultimate decison maker’ s judgment in a
recommendation-consstent direction, even if he conducts his own investigation. Thistendency,

which is known as “expectancy confirmation bias"*"* will be magnified where the deficiencies or

1The empirica and theoretica literature on expectancy confirmation biasis vast, and we can
not begin to reference dl the mgor contributions here. Interested readers are referred to the following
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transgressions grounding the supervisor’ s report or recommendation are consistent with a stereotype
associated with the target employee’ s socid group.t’

The key cognitive tendency underlying the expectancy confirmation bias wasfirst illustrated by
P. C. Wason in apair of now-classic studies conducted in the 1960's.!” In the earlier of these, Wason
asked subjects to imagine a universe consgsting of al possble combinations of any three numbers, some
but not dl of which would conform to a rule known only to the experimenter. Subjects were presented
with one such triplet (eg., 2-4-6) they weretold fit therule. They then wereinvited to ask the
experimenter whether or not other triplets they could think of would fit it aswell. Wason discovered
that subjects very quickly developed a tentative theory (usudly, that rule-conforming combinations
would be triplets congsting of consecutive even numbers). But more important to our present inquiry,

Wason aso found that subjects went about testing that tentative theory by inquiring only about other

leading sources. Charles G. Lord, Lee Ross & Mark Lepper, Biased Assimilation and Attitude
Polarization: The Effects of Prior Theories on Subsequently Considered Evidence, 37 J.
PERSONALITY & Soc. PsycHoL. 2098 (1979); Einhorn J. Hilld & Robin Hogarth, Confidence in
Judgment: Persistence of the Illusion of Validity, 85 PsycHoLoGICAL Review 395 (1978); Mark
Snyder & William B. Svann, Hypothesis-testing Processes in Social Interaction, 36 J.
PERSONALITY & Soc. PsycHoL. 1202 (1978).

128ee generally John M. Darley & Paget Gross, A Hypothesis-Confirming Bias in Labeling
Effects, in 44 J. PERSONALITY & Soc. PsycHoL. 20 (1983)(demonstrating how expectancy
confirmation bias leads to the reinforcement of socid stereotypes); John M. Darley & Rullsd H. Fazio,
Expectancy Confirmation Processes Arising in the Social Interaction Sequence, 35 AMER.
PsvcHoLocisT 867 (1980)(same) Mark Snyder, Seek and Ye Shall Find: Testing Hypotheses
About Other People, in SociAL COGNITION: THE ONTARIO Symposium 277 (E. T. Higgins, E. P.
Herman, & Mark P. Zanna, eds., 1981)(review of literature on hypothesis-confirming strategies used in
testing hypothesis about stereotyped others).

13p,C. Wason & Johnson-Laird, P. N. THE PsYCHOLOGY OF REASONING: STRUCTURE AND
CONTENT (1972); P. C. Wason, On the Failure to Eliminate Hypotheses in a Conceptual Task, 12
QUARTERLY Rev. oF Exp. PsycHoL. 129 (1960);
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triplets that would conform to the assumed rule (e.g. 8-10-12). Once they developed atentative
hypothesis, subjects rardly inquired about number combinations that might disconfirm it. Thar
stubborn adherence to this confirmatory test strategy sgnificantly delayed their attempt to identify the
actud rule (e.g, increasing numbers of whatever kind).

In a second experiment, Wason presented subjects with four cards, reading “E,” “K,” “4,” and
“7.” While viewing the cards, subjects were asked which ones would have to be turned over to test the
theory that “if acard has avowel on one Sde, then it has an even number on the other.” Because only
the“E” and “ 7" cards are capable of disconfirming the theory, they are the normatively appropriate
sdections. Most subjects, however, (and you might try this on your friends) sdlected the“E” and “4,”
cards, those capable of confirming the theory.*™

Subsequent research has demongrated quite convincingly that when presented with aclam
(i.e, Mary isapoor performer and should be fired), people tend to treat the clam as a tentative

hypothesis and proceed to test that hypothesis by searching for evidence that will confirm it

174 useful discussion of the Wason card study can be found in Joshua Klayman & Y oung-
Won Ha, Confirmation, Disconfirmation, and Information in Hypothesis Testing, in RESEARCH IN
JUDGMENT AND DECISION MAKING: CURRENTS, CONNECTIONS, AND CONTROVERSIES 205, 226 note
5 (William M. Goldstein & Robin M. Hogarth, eds., 1997)

15See Y aacov Trope & Erik P. Thompson, Looking for Truth in All the Wrong Places:
Asymmetric Search of Individuating Information About Stereotyped Group Members, 73 J.
PERSONALITY & Soc. PsycHoL. 229 (1997)(subjects provided with category based expectancies
about target people went about gathering information to make an independent judgement by asking
questions thet, by their nature, were more likely to dicit confirmatory versus disconfirmatory
information); Snyder, Seek and Ye Shall Find, supra note 172, at ___; See also William B. Svann &
Toni Guiliano, Confirmatory Search Strategies in Social Interaction: How, When, Why, and with
What Consequences,” 5J. Soc. & CLINICAL PsycHoL. 511 (1987)(demonstrating that people test
their beliefs about others by searching for evidence that confirms those beliefs); Mark Snyder & Nancy
Cantor, “Testing Hypotheses About Other People: The Use of Historical Knowledge 15 J.
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Moreover, once people have, in this way, begun treating a proposition as a tentative theory, they tend
to view theory-confirming information as more probative than theory-disconfirming information,*”® and
they interpret, encode, and retrieve theory-confirming evidence on a preferential basis.’’

Socid expectancy confirmation effects of this type gppear strongest in precisdy those Stuations
likely to be present in employment discrimination cases, namely, where the decision maker occupies a

position of power over the target,'”® and where the boundary of the hypothesis being tested is relatively

PERSONALITY & Soc. PsycHoL. 330 (1979)(in asocid judgment Stuation, subjects consstently
defined the hypothesis testing task as one of preferentidly collecting hypothesis-confirming information).

18See generally, Snyder, supra note 172, @ ; W. B. Swvann & T. Guiliano, Confirmatory
Search Strategies, supra note 175, a __ (study demongrating that Smply entertaining a belief raises
the perceived diagnogticity of supportive evidence). See also, C. B. Lord, L. Ross, & M. R. Lepper,
supranote 171, & (people who hold opinions tend to accept confirming information at face vaue
while subjecting disconfirming information to critical scrutiny).

177 Jennifer Crocker, Darlene B. Hannah, & Renee Weber, Person Memory and Causal
Attribution, 44 J. PERSONALITY & Soc. PsycHoL. 55 (1983)(discussing attribution and memory
processesin relation to expectancy-cons stent, expectancy-inconsistent, and expectancy-irrelevant
information).

178Much recent work on expectancy confirmation in socid interaction explores the effect of
relative power on confirmatory search drategies. These studies congstently find that personsin
positions of relative power over their targets are more likely to use confirmatory search Strategies than
are people with relatively less power over their targets are making judgments about their superiors. See
generally MonicaJ. Harris, Robin M. Lightner, & ChrisManolis, Awareness of Power as a
Moderator of Expectancy Confirmation: Who's the Boss Around Here, 20 BASIC & APPLIED SOC.
PsycHoL. 220 (1998)(demonstrating the efficacy of perceiver power as amoderator of expectancy
confirmation in socid judgment); Steven L. Neuberg, Expectancy-Confirmation Processes in
Stereotype-Tinged Social Encounters: The Moderating Effect of Social Goals, in 7 THE
PsycHoLoGY oF PReJUDICE: THE ONTARIO SymposiuM 103 (Mark P. Zana & James M. Olson, eds,,
1994); Susan T. Fiske, Contolling Other People: The Impact of Power on Stereotyping, 48 AMER.
PsycHoL. 621 (1993); S. T. Fiske & S. L. Neuberg, 4 Continuum of Impression Formation, From
Category-Based to Individuating Processes: Influences of Information and Motivation on
Attention and Interpretation, in 23 ADVANCES IN EXPERIMENTAL Soc. PsycHoL. 1 (Mark P. Zanna,
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extreme!”® In short, there is no reasoned basis to assume prima facie that an ostensibly “independent”
investigation of abiased (especidly a covertly biased) supervisor’s dlegation or recommendation will
correct or “purge’ biasintroduced earlier in the process. Thisis particularly true if the supervisor’'s
alegation or recommendation is presented to the ultimate decison maker dong with a reasonably well-
congtructed factual account supporting his or her position,*® or if the problem involves traits or conduct
consstent with a stereotype commonly associated with the target employee' s socid group.

In both sngle actor and vertical multi-actor contexts, bias injected into the decison making
process early in the socid judgment sequence can be purged only through affirmative efforts at bias
correction. Such an afirmative process would require, among other things, explicitly consdering the
possihility thet bias had influenced the process &t its earlier stages, assuring that dl available dlegation
or recommendation- inconsistent facts have been energetically developed and their potentia
implications thoroughly explored, and subjecting al recommendation- consistent information to rigorous
critical scrutiny. Significantly, these are the same types of steps that individual decison makers must

take to ensure that unconscious stereotypes do not influence their socid judgment and lead them

ed., 1990)

19See Y aacov Trope & Miriam Bassok, Information Gathering Strategies in Hypothesis
Testing, 19 J. EXPERIMENTAL Soc. PsycHoL. 560 (1983)(finding hypothesis-confirming search
drategies where the boundary of the expectancy was extreme).

180See generally, Susan Bisom-Rapp, Bulletproofing the Workplace: Symbol and
Substance in Employment Discrimination Law Practice, 26 FL. S. U. L. Rev. 959 (1999)
(demondtrating employers  ability, through their control of personnd documentation and their accessto
legd advice, to create a one-Sded narrative justifying even an unlawfully biased personnd action.)
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unwittingly to make discriminatory decisions.'!

In summary, we propose that it should be the combination of two elements, a causa chain'®?
between the plaintiff’ s protected group status and the chalenged decison, and vicarious or direct
employer liability for each relevant link in that chain, that resultsin aviable disparate trestment clam.
Without both, no claim should exist. But when both are present, neither that the ultimate decison
maker had no intent to discriminate, nor even that no conscious intent to discriminate existed a any step

of the process, should defeet the plaintiff’s case.

D. Remedial Implications

Proof of two dements, including a causdl link between the plaintiff’ s group status and the
chdlenged decison, and vicarious employer ligbility for that causa link, should be sufficient to establish
disparate trestment lidbility. However, afinding of liability does not in dl ingtances entitle a plaintiff to
the full panoply of remedies available under employment discrimination laws. For example, under Title

VI, adefendant’ s showing that it would have made the same decision even if it had not taken the

181For athorough discussion of the role of controlled processesin controlling the unconscious
effects of stereotypes on socid judgment, see Timothy D. Wilson & Nancy Brekke, Mental
Contamination and Mental Correction: Unwanted Influences on Judgments and Evaluations,
116 PSYCHOLOGICAL BuLL. 117 (1994); See also PatriciaG. Devine, Stereotypes and Prejudices:
Their Automatic and Controlled Components, supra note 126.

182\\Whether the causation inquiry demands a showing of “but for” causation depends upon the
ultimate interpretation of Section 703(m) of Title VII and the Satutory claims to which its reach
ultimately extends. See supra notes 64-68 and accompanying text.
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protected factor into account serves to limit the remedies to which a plaintiff is entitled.’®® Under other
datutes, such ashowing may defest liability entirdly.’®*  Moreover, after-acquired evidence of a
plantiff’s wrongdoing, while not abass for avoiding lidbility, may limit the rdief available to the
plaintiff.*®® These principles should apply, and in some cases may well limit, the relief available in cases
involving multiple decison makers, just asthey do in asingle decison maker setting.

For example, suppose an ultimate decision maker is deciding whether to lay off a particular
worker, and in doing so, takes into account disciplinary actions administered by severd supervisors.
Further suppose that one of those disciplinary actions was racialy motivated, but that the others were
not. If the employer can prove that the lay off would have occurred had the ultimate decision maker
consdered only the nondiscriminatory disciplinary actions, then it should be able to limit the remedies
for the lay off under Title V11 in accordance with Section 706(g).#® The impermissibly motivated
disciplinary action would have been “amativating factor” in the lay off decison, but the employer would

be entitled to mount a Section 706(g)(2)(B) defense to damages arising from the layoff.

18342 U.S.C. § 2000e-5(g)(2)(B)(“On acdlam in which an individua proves aviolation under
section 703(m) and a respondent demonstrates that the respondent would have taken the same action
in the absence of the impermissible motivating factor, the court—....(2)shdl not award damages or issue
an order requiring any admission, reingtatement, hiring, promotion, or payment, described in
subparagraph (A).”

184 See supra notes 64-68 and accompanying text.
185M cK ennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995).

186| n this circumstance an employer might be able to avoid liability for the lay off entirdly under
Section 1981. See supra notes 66-68 and accompanying text.
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However, the employee should ill be entitled to recover damages for the disciplinary action
that was caused by race. That discipline would condtitute a tangible employment action; thus, vicarious
employer liability would exist.'®” That the action is not an “ultimate’ employment action, nor even one
carrying immediate economic conseguences, should not render it non-actionable under Title V11188
Recovery for the dignitary harms®®® caused by aracialy premised disciplinary action should be
recoverable to the extent those damages are available under the particular statute.!® But the recovery
would be for the harms caused by the disciplinary action, not by the layoff. Moreover in casesin which
the employer cannot carry its burden of showing it would have made the same decision had the racidly
premised disciplinary action not been taken into account, the plaintiff would be able to recover damages

for the lay off itsglf.*"

187See supra notes 154-56 and accompanying text.

188ee White, De Minimis Discrimination, supra note 156, for development of this point.
However, there are a number of courts that do require an “ultimate’ or “materialy adverse” job action
in employment discrimination cases. 1d. at 1135-47. Were the reasoning of these courts to carry the
day, the racidly caused discipline would not be actionable, leaving plaintiff without aremedy in
gtuations in which the Section 706(g) defense could be satisfied.

189See Paul Brest, The Supreme Court’s 1975 Term. Forward: In Defense of the Anti-
Discrimination Principle, 90 HARv. L. Rev. 1 (1976); Weber, supra note 36, at 534 for discussion
of the noneconomic harms of discriminetion.

19Compensatory and punitive damages have long been available under 42 U.S.C. §1981. See
Patterson v. McClean Credit Union, 491 U.S. 164, 182 n.4 (1989). They are now available under
Title VIl aswell, 42 U.SC. 8 1981a. Vicarious employer ligbility for punitive damages mug satisfy the
heightened standard set forth in Kolstad v. American Dental Ass'n, 119 S. Ct. 2118 (1999).

¥iSee, e.g., Simpson v. Diversitech Generd, Inc., 945 F.2d 156 (6" cir. 1991); Barbano v.
Madison County, 922 F.2d 139 (2d Cir. 1990).

58



Now consider a variaion, one that demonstrates whether actors higher in the chain of authority
might remove the “taint” of a tangible employment action caused by race or sex. Suppose a supervisor
imposes a three day suspension on plaintiff upon learning plaintiff had stolen company product.
However, the supervisor is aware of amilar theft by the plaintiff’s co-workers, dl of whom are white,
and has not disciplined those workers.  Instead he has chosen to discipline the plaintiff, who is black,
because of hisrace. The disciplinary action triggers an investigation into employee theft, and the
Director of Human Resources, because of the seriousness of thefts, decidesto fire dl employees who
have been caught steding, including the plaintiff. What remedy should lie?

Certainly, thereisacausd link between the plaintiff’ s race and his termination. But for the
plantiff’s race, he would not have been disciplined, there would have been no investigation into
employee theft, and no termination. Moreover, the disciplinary act, athree day suspension, isatangible
employment action for which the employer is vicarioudy liable. 1sthe employer then precluded from
firing the plaintiff because of this“tant” ?

McKennon v. Nashville Banner teaches that the answer isno. There, the plaintiff removed
company documents without her employer’ s permission, a transgresson that was uncovered during her
depogition in connection with her age discrimination case. The employer argued that this wrongdoing
relieved it of any liability for age discrimination, a propasition unanimoudy regjected by the Supreme
Court. If the employee was fired because of her age, she was entitled to a remedy for that statutory
violation. However, the Court went on to hold that the employee’ s wrongdoing could be consdered in
fashioning aremedy. Bdancing protection of the employee’ s satutory right to be free from age
discrimination againg the employer’s managerid prerogatives in running its business, the Court
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concluded that the wrongdoing could serve to preclude reinstatement and to cut off back pay liability as
of the date of the employer’ s discovery of the employee' s wrongdoing:

“Once an employer learns of employee wrongdoing that would lead to a legitimate
discharge, we cannot require the employer to ignore the information, even if its acquired during
the course of discovery in a auit againg the employer and even if the information might have
gone undiscovered absent the suit.”1%

These principles should govern the above-described hypothetica. Although race discrimination
led to the discovery of the employee s wrongdoing, the employer would not be required to ignore that
wrongdoing. If the employer can show that it fired the plaintiff because of histheft, eveniif it learned of
that theft through aracialy-premised disciplinary action, the termination itsdf would be permissible.

Again, however, this result does not leave the plaintiff without aremedy. The plaintiff ill
should be able to recover for the dignitary harms caused by the supervisor’'s race-based disciplinary
action.’®  Such aresult serves the compensatory and deterrence gods of the statute while respecting
the employer’ s legitimate busness interests. Accordingly, while liability will exist in avertica decison
meaking context when both the requisite degree of causation and vicarious employer liability exig, the

remedies available for that discrimination may be limited by actions taken further up in the organizationd

hierarchy.

192513 U.S. at 362.
193See supra notes 187-91 and accompanying text.
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[11. Horizonta Decison Making

Sometimes, employment decisions are made by a committee or other group of individuds. In
such stuations, some persons within the group may act out of hogtile animus or pregjudice, or may for
some other reason deliberately factor race, sex, age, or nationd origin into their decison making
cdculus. Others may unconscioudy act for those reasons. Still others may act for reasons having no
causd relationship to race, sex or age. In these horizonta decision making Situations, when may a
decison properly be consdered to have resulted from “intentiond discrimination?’ Again, we sugges,
adigparate trestment clam should lie when the plaintiff’ s race, sex or age caused the decision to occur
and where the key actionsin the causa chain can be attributed to the employer.

As others have observed, asking whether a group consciously intended to discriminate makes
little sense’%* As Professors L ee and Bhagwat, who advocate a purely causation based approach to
intent in congtitutional cases, have noted:

In the collective context, the concept of conscious intent is not merdy difficult to prove,
it ismeaningless. Groups do not have menta states, and while individua members of groups
might be shown to possess particular menta states, there is no reason to attribute the motive of
any paticular individua to the group as awhole!*

To gpply the concept of conscious discriminatory intent literdly in the group decision making

context, one would have to determine the conscious motives of each group member. One could then

1%4Professor Sullivan points out, “The collegid body does not ‘think’ a al; its human members
have whatever motivations may be relevant for Title VII purposes” Sullivan, supra note 7, at 1139
n.117.

19|_ee and Bhagwat, supra note 22, at 154. See Strauss, supra note 22 (viewing causation,
not conscious motive, as the proper way of understanding of intent in the Court’ s congtitutional cases).
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taly theresults. Only if amgority conscioudy took race, sex or age into account would aclam exigt.
But that approach is at odds with our understanding of how groups work.*% Within any group, some
persons are more influentid than others. A strong persondity, conscioudy but secretly motivated by
animus, may be able to influence a decison even when amgority of the group’s members had no
awareness that race, sex or age was playing arole.®

Moreover, a least in the context of legidative decison making, the Supreme Court has
recognized that a search for conscious intent on the part of individual decision makers would be
impracticable, if not impossible.!® Plumbing the psyche of each person who voted for a particular
measure, condtitutiona concerns asde, is unlikely to be productive. It isdso unnecessary. If we
examine the legidative decison making cases closdy, we see that the Court is seerching, much asit
doesinindividua disparate trestment cases under Title VI, for evidence that group Satuswas a

motivating factor in alegidative decision.'*®

1%See Qullivan, supra note 7, at1154.

19714, a 1139 n.117( noting that when “opinion leaders’ act from a prohibited motive it may be
fair to find the decision wrongfully motivated, even when the “followers’ are unaware of the prohibited
motive of the leaders); Elena Kagan, Private Speech, Public Purpose: The Role of Governmental
Motive in First Amendment Doctrine, 63 U. CHI. L. Rev. 413, 440 n.80 (1996)(describing the
disproportionate influence some legidators have and the difficulties that poses for determining motive).

1%8Gee, Hunter v. Underwood, 471 U.S. 222, 228 (1985)(stating “[p]roving the motivation
behind officid action is often a problematic undertaking). See also United Statesv. O’ Brien, 391 U.S.
367, 383 (stating that “inquiries into congressional motives or purposes are a hazardous métter.”). See
Kagan, supra note 197, a 438-443 (discussing the difficulties of determining illicit motivein the
legidative context; and characterizing O 'Brien as standing for the propostion that direct inquiry into
motives for restricting speech very rardly will prove productive.”).

198ee Kagan, supra note 197, at 442-43; See also Brest, supra note 189, at 120 (suggesting
that the search for motive in multiple decison maker cases should be trested the same aswhen asingle
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Indeed, in Hunter v. Underwood,*® in which the Court was required to ascertain the intent of
the entire 1901 Alabama Condtitutional Convention, Justice Rehnquist, writing for a unanimous Court,
aticulated a standard virtudly identical to that adopted in Price Waterhouse v. Hopkins. Stated
Judtice Rehnquist: “Once racid discrimination is shown to have been a‘ subgtantia’ or ‘ motivating’
factor behind the enactment of the law, the burden shiftsto the law’ s defenders to demondtrate that the
law would have been enacted without this factor.”2*

Other decisons provide guidance regarding the types of evidence that can be used in
connection with this essentidly causd inquiry. For example, in Village of Arlington Heights, et al v.
Metropolitan Housing Development Corp.,?* the Court specified various types of evidence that
could be used to demondtrate that a legidative body acted with a discriminatory purpose. These types
of evidence include the decison’simpact on a protected group, the historica background against which
the decision was made, the events leading up to the decision, the occurrence of substantive or
procedurd irregularities, and statements made by members of the decison making body.

If we combine firgt, the Court' s acknowledgment in Hunter and O 'Brien that a search for each
individud legidator’ sintention isimpracticable, second, the ample fact that groups don’t “think,” and
third, the motivating factor/but for causation analyss set out in Hunter, we are led inexorably to

conclude that the critical inquiry in the legidative decison making context cannot possibly center on

decison maker isinvolved).
200471 U.S. 222 (1985).
201471 U.S. 222, 228.
202429 U.S. 252 (1977).
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conscious discriminatory intent, literally understood.

As Professor Selmi asserts, Arlington Heights, with its focus on circumgtantial evidence,
supports this gpproach. Some sort of collective conscious bias can not logicaly be viewed as
prerequidite to afinding of intentiond discrimination in agroup decison making context. As Semi
notes, “ Sgnificantly, none of the factorslisted in Arlington Heights requires proof of knowledge or
awareness on the part of the actor, but rather dl are circumstantia facts that give rise to an inference of
discriminaion.”®®  The question of discriminatory intent, argues Professor Seimi, does not revolve
around a search for aparticular conscious Sate of mind. Rather, it entails a search for causation.?*

Inasmilar vein, Professor Kagan, who asserts that the Court’ s first amendment doctrine in
fact isamed a determining whether a challenged law is the product of an improper government motive,
contends that the search for intent or motive in these legidative decison making cases is best
understood as an issue of but-for causation.?®® Rather than searching for the state of mind of any
particular person, or even of the decison making body itsdlf, a court is, and properly should be, looking
for the influence, if any, of a particular factor in the decision-making process”®® Moreover, Professor

Kagan suggests, a court makes that determination through an examination of circumstantia evidence

2035dmi, supra note 22, at 304.

20414, a 289-305. Professor SAimi criticizes the Court, however, as too often unwilling to infer
discrimingtion from circumstantid evidence. /d. at 332-35.

205K agan, supra note 197, at 439.

206 Id



indicating that the protected factor caused a particular decision to be made.?”’

This approach may readily be carried over into the statutory employment discrimination
context.2®® Employment decisions, like legidative acts, often are the product of group decision making.
A search for the conscious bias or intent of group membersis as unproductive and meaninglessin the
employment context asit isin the legidative context. Instead, the record should be consdered asa
whole to determine whether plaintiff’s group status played arole, or was the but for cause, of the
decision at issue®®

The academic setting, which has produced its share of employment discrimination cases,
provides a useful modd for examining group decison making.?!° In Curley v. St. John's
University,**! for example, the plaintiff contended he had been denied the opportunity to teach
graduate courses because of hisage. The recommendation that plaintiff be restricted to undergraduate

teaching had been made by a Peer Review Committee, which recommendation the Dean had

20714, at 442-43. Professor Kagan argues the rules the Court has developed for analyzing first
amendment claims, much like the presumptions and burdens of proof developed in the employment
aena, aeamed a “flushing out bad motives” 1d.

285dmi, supra note 22, at 300.

29See supra notes 64-68 and accompanying text for a discussion of the different causation
models gpplicable in the employment discrimination context.

210West, supra note 6, a 125-26 (noting that academic sattings usualy involve decision making
by multiple committees, and that such a system “does not fit easily under the Title VII structure.”)

21119 F, Supp.2d 181 (S.D.N.Y. 1998).
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accepted.?'? Pointing to discriminatory statements made by one of the committee members?:® plaintiff
aleged the committee' s recommendation was motivated at least in part by age, and he sought to hold
the university liable under the ADEA.?** The university moved for summary judgment, arguing that the
comments of afaculty peer were an insufficient basis for imputing wrongful motive to the university
when the dean made the “fina decision.” 2*° The tria court denied the university’s motion. That other
group members, and the Dean, may have acted for reasons unrelated to age did not of itsdf relieve the
university of liability. Asthe court noted, “a plaintiff need not prove every one of the decison makers
biased in order to argue that the discriminatory motives of some of the decision makers rendered the
decision discriminatory.”?® If plaintiff could show that his age was a motivating factor in the decision to
deny him graduate courses, he would be entitled to averdict in hisfavor.

But providing such proof has been difficult for plaintiffs in settings where collective decison

making istherule®’ In Fisher v. Vassar College, for example, the court, while recognizing that a

224 at 184.

23R aintiff alleged that one of the committee members, Dr. Giuseppe, asked him why he would
want to stay around after he had turned 60 and commented that “when you hit the big 60 you are over
thehill.” Id. at 187.

2414, at 183.
2314, at 183, 187.
2/d. at 192.

2"Namenwirth v. Board of Regents of U. of Wis. System, 769 F.2d 1235 (7*" Cir.
1985)(discussing difficult of diminating discrimination in tenure cases). |n Namenwirth, despite the fact
that the plaintiff was the firs woman hired in atenure track pogtion in her department in 35 years and
the first person denied tenure by her department, the court found insufficient evidence that sex
motivated the decison. See West, supra note 6, at 127 (describing the difficulties femde plaintiffsin
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group decison making process should not insulate a university from ligbility, found insufficient evidence
that plaintiff’s sex had motivated her denia of tenure?® The court reversed a verdict in favor of the
plantiff despite evidence cdling into question the nondiscriminatory reasons articulated by the universty.
“Because there are numerous participants in the decision making process, each potentialy having
individua reasons for rgecting a plaintiff, there is a greater likelihood that some of those reasons will
differ from the reason officidly given by the inditution,” said the court in discounting the plaintiff’s
evidence.?® Thus, despite its recognition that an employer should not be able to insulate its
discriminatory decisions by using a group decision making process, the Fisher court in fact mede it
more difficult for plaintiffs to prevail in such cases.

The search for discriminatory intent in these group decison making cases, however, should
proceed asit would in cases involving asingle decison maker or avertical decison making process.
The court should ask whether there acausa chain between the protected characteristic and the
chdlenged decison and whether the events that comprise that chain are attributable to the employer.

The plaintiff’s prima facie case, treetment of those smilarly Stuated, procedura irregularities,

and evidence cdling into question the defendant’ s proffered judtification for its decison dl may usefully

academic settings have faced, in large part because of the committee structure of decision making, and
dating: “These academic casesindicate how difficult it isfor aplantiff to attribute the prgudice shown
by the remarks of one member of a decision making committee to the decision of the committee asa
whole or to the eventud adverse action againg the plaintiff.”)

218114 F.3d 1332 (2d Cir. 1997).
2914, at 1338.
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be analyzed in determining whether the protected characteritic played a causa role?® Discriminatory
satements by one or more group members, whether or not those statements were made during the
group’s ddliberative process, dso provide circumstantia evidence that the plaintiff’ s race, sex, nationa
origin or age was a motivating factor in the group’s decison.

However, unless courts bring to the task of drawing inferences from circumstantial evidence a
redigtic underganding of group decison making dynamics, no legd sandard, whether framed in terms
of causation or in terms of discriminatory intent, will yield sound results. Unfortunately, this sort of
redigtic understanding is too often absent from decisons involving horizonta decision making groups.

For example, it would be amistake for courts to assume that members of a decision making
group will object to or block decisons they consider wrongfully motivated where those decisons are
favored by powerful group members. Although athorough review of the literature on compliance with
authority is beyond the scope of this project, numerous psychologica studies have confirmed people' s
tendency, given certain conditions, to comply with authority and to engage in conduct that they would
otherwise consder morally wrong. Perhaps the most famous (or infamous) are the Milgram
experiments, conducted in the 1960's??! In that study, subjects were willing to administer what they

believed to be painful or even deadly shocksto other persons when directed to do so by the

208ee Smon, supra note 22, at 1097-1101 (advising courts to look for same forms of
circumgtantial evidence of group’s motives as would be consdered in cases involving individua decison
maker).

21Sanley Milgram, OBEDIENCE TO AUTHORITY (1974).
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experimenter.?2 Milgram’s study, among other things, vividly illustrates how difficult it is for peopleto
break out of highly scripted interactions dominated by a person in gpparent authority, even when they
are being cdled upon to engage in conduct they would surdly find abhorrent.

While not as dramétic as the Milgram experiments, numerous other studies aptly illustrate the
fdlacy of assuming that individua members of a decison making group will buck group norms and
gpesk their minds. For example, during the 1950's, Solomon Asch conducted a study demonstrating
that peopl€ s reports about their own visua perceptions (if not the perceptions themsaves) can be

profoundly influenced by the behavior of other membersin an ad hoc group.?2® Asch’s group

22\ s the shock levels and the learner’ s protests increased, subjects began questioning the
experimenter. However, the experimenter, no matter what the subject’ s question or complaint, was
ingructed to give one of asmall, sat number of stock responses, including “ Please continue,” “The
experiment requires that you continue,” “It is absolutely essentid that you continue,” or “Y ou have no
other choice, you must go on.” The results were stunning. Sixty-two percent of subjects administered
shocks dl the way up to 450 volts, even after the “learner” had screamed in pain one find time and
fdlen slent 120 volts earlier. 1d.

223plomon E. Asch, Effects of Group Pressure Upon the Modification and Distortion on
Judgments, in GROUPS, LEADERSHIP, AND MEN: RESEARCH IN HUMAN ReELATIONS 177 (Harold
Guetzkow, ed., 1951). Asch asked subjectsto participate in a sudy, ostensibly with six other subjects,
of visud perception. The other six subjects were in fact confederates working with the experimenter.
Subjects were shown a series of two posters. In each case, one poster had asingle line oniit, while the
other pogter bore three lines of varying lengths. The single line on the one poster was dway's quite
obvioudy the same sze a one of the three lines on the other.

The “subjects,” firg five of the confederates and then the real subject, were asked to Sate
which of the lines on athree-line poster was the same size as the line on the corresponding one-line
poster. Sometimes, they gave the obvioudy correct answer, but, as the experiment progressed, adl six
confederates began giving the wrong answers, dways with the same ease and assurance as they had
while giving correct answers.

In the face of five incorrect answers, eighty percent of subjects went along with the five
confederatesin & least onetrid. In the aggregate, subjects went dong with the group and gave
incorrect responses approximately thirty percent of the time, despite the obviousness of the correct
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conformity study extended an earlier finding by Muzafir Sharif that group norms could influence not only
how people describe their perceptions, but also what people in fact perceive.??*

Both Asch’'s and Sherif’ s studies were performed using ad hoc groups, in which group
members had no real power to determine subjects future outcomesin any way. Even in these
situations, people have a strong tendency to respond to subtle signals embedded in socid interactions,
and to bring their behavior into conformity with the norms those Sgnd's suggest are operating within the
group. Asthis and subsequent work in organizationa behavior demongtrates, group norms can
powerfully shape members perceptions of objective and subjective phenomena, their notions of
acceptable procedures and patterns of discourse, their prioritization of differing gods, and the
interpretive “frames’ they bring to the decision making process??®

It is reasonable to assume that both compliance with authority and group conformity effects
operate even more powerfully in the workplace, where being perceived as a“team player” is often
essentid to one's economic survivad. Within organizations, working groups rapidly develop a set of

norms, which shape the conditions of interaction between group members and powerfully influence the

response. For asubsequent description and explication of these studies, see Solomon E. Asch,
Opinions and Social Pressure, SCI. AM ., Nov. 1955, at 31-35.

224Gherif’ s * autokinetic effect” studies are described in Muzafir Sharif, THE PSYCHOLOGY OF
SociAL NormMs89-112 (1936).

22See Clayton P. Alderfer, An Intergroup Perspective on Group Dynamics, in CLASSIC
READINGS IN ORGANIZATIONAL BEHAVIOR, 2'° EDITION 140, 142 (J. Steven Ott, Ed.,
1996)(discussing effect of group norms on cognitive formations).
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direction of group decision making.?® Group norm compliance effects interact with emerging patterns
of authority and influence in aworking group.??” As these paiterns develop, higher status brings with it a
right to dissent or diverge from group norms, wheress lower status members, even if their own views
diverge from an gpparent group consensus, are more likely to engage in what is known as “ expedient
conformity.”?®

If courts are to draw reasonable inferences from circumstantia evidence in group decison
making cases, they must become far more sophisticated about the dynamics of group process. Such
sophigtication would prevent courts from assuming, for example, that if minority group members are
included within the decison making group, their presence is an assurance that discrimination is unlikely
to have occurred.?® At the same time, courts must build a doctrina franework capable of guiding the

factua inquiry in a sensble way, which, combined with accurate models of group decison process, will

226See generally, Robert R. Blake, Herbert A. Shepard, & Jane S. Mouton, Foundations and
Dynamics of Intergroup Behavior, in CLASSIC READINGS IN ORGANIZATIONAL BEHAVIOR, 2P
EDiTion 121, 122-124 (J. Steven Ott, Ed., 1996)(discussng emergence of group normsin
organizationa subgroups).

221See generally, Robert R. Blake, Herbert A. Shepard, & Jane S. Mouton, Foundations and
Dynamics of Intergroup Behavior, in CLASSIC READINGS IN ORGANIZATIONAL BEHAVIOR, 2P
EbiTioN 121, 122-123 (J. Steven Ott, Ed., 1996)(discussing the development of status and power
dlocation in intra-organizationa subgroups).

228 James L. Bowditch & Anthony Buono, A PRIMER ON ORGANIZATIONAL BEHAVIOR, 4™
EbiTion 153 (defining “expedient conformity” as aSituation in which a group member expresses
attitudes or engagesin behaviors that conform to group norms despite holding private beliefs thet are at
odds with group sentiment).

29Geg, e.g., St. Mary’ s Honor Center v. Hicks, 509 U.S. 508 n.2 (1993)(describing district
court’ sfinding that race unlikely to have motivated decision because two members of the decision
making group were black.)
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yield sound outcomes in specific cases. In our view, the first step in building such aframework isto
acknowledge that in these and other disparate trestment cases, the court’ sinquiry should center on two
questions: is there an unbroken causd chain between the plaintiff’ s group status and the chalenged
decison, and are the actions that comprise that chain attributable to the employer?

In determining whether a causal link exigts, the Reeves court has recognized that evidence
discrediting the reason articulated by an employer can indicate that an unlawful motive was operating.2*°
Such evidence should not be discounted, as the Fisher court did, Smply because the decison isthe
product of group decision making. Rather than attempting to ascertain the motives of each group
member, the court instead should assess the circumatantial evidence as a whole to determine whether
there is sufficient evidence that the plaintiff’ s race, sex, or other protected characterigtic actuated the
decison.”! A primafacie case, coupled with evidence calling into question the truthfulness of the
proffered reason, generaly should be sufficient to support averdict in the plaintiff’s favor, whatever

form the decision making process assumed.>*

290120 S. Ct. at 1208.

281For example, in Namenwirth v. Board of Regents of U. of Wis. System, 769 F.2d 1235 (71"
Cir. 1985), the dissenting judge chastised the mgority for gppearing to ingst on conscious bias on the
part of auniversty committee in atenure denid case. Instead, the dissent asserted, the court should
have examined dl of the circumstances, including the fact that the plaintiff was the first woman hired in
her tenure track position in her department, and the first person denied tenure, in 35 years, in deciding
whether plaintiff’s sex was a likely explanation for the chalenged decison.

232Reeves, 120 S. Ct. at 2112, (J. Ginsberg, concurring). See McGinley, supra note 22, at
485 (advocating advising juries that a primafacie case, coupled with proof of prextext, “can raise an
inference the employer, in evauating the employee, was ether conscioudy or unconscioudy influenced
by the employee’ srace, gender or nationd origin”).
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In many group decison making Stuations, however, as exemplified by those arising in Curley
and Fisher, the group may be composed of co-workers, not supervisors. Generdly, an employer is
not vicarioudy liable for the actions of an employee’ s co-workers, asthey are not agents of the
employer.? In these group decision making cases, even though acausal link exists, may an employer
avoid liability when no supervisory employee has acted because of a protected characteristic?

The answer, again looking to the reasoning of Ellerth, isno. Although group members may be
peers or co-workers of the plaintiff, and generally would not be considered agents of the employer,?*
when the employer has delegated decision making authority to the peer group, they become agents for
purposes of the particular decision.?®*® When the employer has empowered the co-workersto take a
tangible employment action, the employer is vicarioudy ligble for the action, because absent that
delegation of authority to the group, the injury could not have been inflicted by the group. “[O]nly a
SUPENVisor, or other person acting with the authority of the group, can causethis sort of injury.”>®
Asnoted by thetrid court in Curley v. St. John’s University, even if group members are peers, “they

are peers with power to affect the terms and conditions of Dr. Curley’s employment in materid adverse

233The Ellerth Court rejected the argument that the workplace setting, which provides workers
with proximity to each other, isitsdf asufficient bass for imposing vicarious liaaility on the employer for
workplace wrongs, whether committed by co-workers or supervisors. “The aided in the agency
relation standard requires the existence of something more than the employment relation itsdlf.”
Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 760 (1998).

24 Id.

231t is the delegation of this authority, the empowerment by the company to inflict this sort of
harm, that renders the employer vicarioudy liable for the agent’s action, under the “aded in the agency
relaion” standard. 7d. at 763.

23614, at 762 (emphasis added).
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ways.”%¥" But for the university’ s decision to place the power to make the decisions in the hands of a
universty committee, the group would have had no means to deprive Dr. Curley of his graduate
teaching Satus. Thus, just asin asngle or verticd decison maker setting, the employer will be
vicarioudy liable for actions it has empowered its agents to take. 2

CONCLUSION

The search for a discriminatory motive in disparate trestment cases often isenvisoned as an
attempt to determine whether a supervisor, despite his denids, conscioudy acted out of bias, animus or
on the basis of “inaccurate and sigmatizing sterectypes’ in making an employment decison. Framing
the search for discriminatory mative is this way, however, cannot prove fully effective in diminating
discrimination, asindividuas may be unaware of their own biases or the influences those biases have
had on their own decison making.

The redlity of decison making in the employment area, moreover, istha multiple individuas are
often involved in making employment decisons affecting an employee. Just as an individud may be
unaware of his own biases, S0 too, the ultimate decison maker or members of a decison making group
may be unaware that others involved in the decison making process have based their decisons, in

whole or in part, on an employee' s race, sex or other protected characteristic. Importantly, that

23719 F. Supp. 181, 192 (S.D.N.Y. 1998). The Court considered the decision to preclude Dr.
Curley from teaching graduate classes to be a“ materidly adverse’ action. Whether atangible
employment action must be materidly adverse is debatable, see White, De Minimis Discrimination,
supra note 156, a 1154-60, but a materialy adverse action undeniably is atangible employment action
within the meaning of Ellerth. 524 U.S. at 761.

2384|f an employer entrusts personne decisions to persons who act on the basis of impermissible
motives, the employer is responsible for the resulting act of discrimination.” Fisher v. Vassar College,
114 F.3d 1332, 1371(2d Cir. 1997)(Winter, J. dissenting).
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unawareness generaly has not been consdered a sufficient bass for depriving a plaintiff of her
discrimination clam in these multiple actor cases. Thisis S0 because courts have recognized that
impermissible consderations of protected group status in one part of the decision making chain may
cause ajob action to occur, even though other participants were unaware that protected status had
played arole in the process.

This causation based inquiry in multiple actor cases usefully informs how discriminatory intent or
motive is best understood in any decison making context. In casesinvolving asingle decison maker,
asin those involving multiple decison makers, the question should not be whether a conscious use of
race, sex or age has been injected into the decison making process. Instead, it should smply be
whether the employee srace, sex, or other protected characteristic has played a causd rolein the
decison making process. If S0, then adisparate treatment claim should exist 0 long asthat causd link
may be atributed to the employer, directly or vicarioudy. Understanding the interplay and importance
of both causation and vicarious liability provides a meaningful way of thinking about the intent

requirement in disparate trestment clams, whether in the individua or multiple actor context.
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