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I{haled Abou El Fadl

Professor Khaled Abou El Fadl is one of the leading
authorities in Islamic law in the United States and the world,
and has studied Islamic legal sciences in Egypt, Kuwait and
the United States. He has been a member of the UCLA law
faculty since 1998. Dr. Abou El Fadl has written ten books,
the most recent being "Istam AND THE CHALLENGE OF
Democracy” (2004), an insightful discourse on the challenges
of democracy in contemporary Islam. He also has published
numerous articles that have been translated into many
languages, and has been interviewed and quoted on Islamic

issues in major publications around the globe.







Islam and the Challenge of Democracyt

Dr.Khaled Abou El Fadl*

Like the well-known Muslim historian and sociologist Ibn Khaldun (d.
784/1382), a jurist writing a few centuries ago on the subject of Islam and
systems of government would have commenced his treatise by separating all
political systems into three broad types. The first, such a jurist would have described
as a natural system—a system that approximates a primitive state of nature. This is
an uncivilized system of lawlessness and anarchy in which the most powerful in
society dominates and tyrannizes the rest. In such a system, instead of law, there
would be custom, and instead of government, there would be tribal elders that are
respected and obeyed only as long as they remained the strongest and the most
physically able. The second system would be described as dynastic, which according
to Muslim jurists, are tyrannical as well. Such systems are based not on custom, but
on laws issued by a king or prince. However, according to Muslim jurists, such a
system would be illegitimate as well. Because the king or prince is the source of the
law, the system is considered baseless, whimsical, and capricious. In such a system,
people obey laws out of necessity or compulsion, but the laws themselves are
illegitimate and tyrannical. The third system, and the most superior, is the
Caliphate, which is based on Shari'ah law. Shari'ah law, according to Muslim jurists,
fulfills the criteria of justice and legitimacy, and binds the governed and governor
alike. Because the government is bound by a higher law that may not be altered or
changed, and because the government may not act whimsically or outside the pale
of law, the Caliphate system is superior to any other.

Many Muslim scholars, like Ibn Khaldun, consistently made the same
assumption: the Islamic political system was considered as if a challenge to the
world. While all other polities are doomed to despotic governance, and their laws
are individualistic and whimsical, the Caliphate system of governance is superior
because it is based on the rule of law.2 Whether as a matter of historical practice
this assumption was justified or not, the material point was that classical Muslim
jurists exhibited a distinct aversion to whimsical or unrestrained government. A
government bound by Shari'ah was considered meritorious in part because it is a
government where human beings do not have unfettered authority over other
human beings, and there are limits on the reach of power. So, for instance, a Sunni
jurist such as Abu al-Faraj Ibn al-Jawzi (d. 597/1200) asserted that a Caliph who tries
to alter God's laws for politically expedient reasons is implicitly accusing the
Shari'ah of imperfection.3 Ibn al-Jawzi elaborated upon this by contending that,
without the rule of Shari'ah, under the guise of political expediency or interests, a
ruler may justify the murder of innocent Muslims. In reality, he argued, no political
interest could ever justify the killing of a Muslim without legitimate legal cause,
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and it is this type of restraint that demonstrates the superiority of a Shari'ah system
over the other two alternative systems of governance.4

This classical debate is rather fascinating for several reasons. It is fair to say that
in the contemporary age, the challenge of good governance is posed most aptly by
a democratic system of government, and not simply by limited or restrained
government. In espousing the principle of limited government and the rule of law,
classical Muslim scholars were, in fact, asserting principles that are at the core of all
democratic practices in the modern world. But it is important to recognize that the
idea of limited government is no longer in this day and age, by itself, sufficient for
proving the merit of a particular system of governance. Today, the system of
government that has the strongest and most compelling claim to legitimacy, and
moral virtue, is a democracy. The mere fact that, with very few exceptions, every
despotic regime in the world today claims to be more democratic, and less
authoritarian, is powerful evidence of the challenge democracies pose to the world.
Most authoritarian governments claim to be popular with the people they rule
over, and attempt to conceal the appearance of despotism and arbitrariness, but in
doing so, they also tacitly affirm the primacy and moral superiority of the
democratic paradigm in the modern age. Although limited government and the
rule of law are necessary for the establishment of a democratic order, these are not
the elements that give a democracy its moral and persuasive power. The legitimacy
of a democratic order is founded on the idea that the citizens of a nation are the
sovereign; and that a democratic government gives effect to the will of that
sovereign through representation. As such, the people are the source of the law, and
the law is founded on the basis of fundamental rights that protect the basic well
being and interests of the individual members of the sovereign. Whether there is a
written constitution or not, according to democratic theory, there must be a process
through which the sovereign may guard and protect its rights and also shape the
law. As far as Islam is concerned, democratic theory poses a formidable challenge.
Put simply, if Muslim jurists considered law derived from a sovereign monarch to be
inherently illegitimate and whimsical, what is the legitimacy of a system in which
the law is derived from a sovereign, but the sovereign are the citizens of a nation?
The brunt of the challenge to Islam is: If God is the only sovereign and source of law
in Islam, is it meaningful to speak of a democracy within Islam, or even of Islam
within a democracy, and can an Islamic system of government ever be reconciled
with democratic governance?

Struggling to answer this question is an endeavor fraught with conceptual and
political pitfalls. On the one hand, arguing that constitutionalism and Islamic
political doctrines are compatible immediately raises the problem of historical and
cultural anachronism. How can a modern concept reflecting values that evolved
over centuries within a particular cultural context be sought in a remarkably
different context? In many ways, democracy cannot be theorized, but must be
practiced through a culture that is tolerant of the other, open to disagreement,
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amenable to change, and that values the process, quite often regardless of the
results it generates. On the other hand, denying that Islamic political doctrines
could support a democratic order implies that Muslims are doomed to suffer
despotism, unless they either abandon or materially alter their traditions.
Furthermore, culture can be reconstructed and re-invented partly through the
power of ideas, and if ideas are lacking, there is really never a possibility of a
systematic or directed cultural change. Therefore, any time one portends to discuss
whether Islam and democracy are compatible; one is also taking an implicit
normative stance. This is so because both Islam and democracy are conceptual
frameworks anchored in systems of commitment and belief. Both require a
conviction and a conscientious dedication without which they cannot really exist. In
the same way that it is possible to perform Islamic rituals without ever being a
believing Muslim, it is also possible to have all the trappings and processes of a
democracy without ever creating a democracy. It is possible for a country to have a
constitution, parliament, judiciary, elections, and other institutions of democracy,
without being democratic.5 Similarly, it is possible for a government to implement
the rules and regulations of Islamic law without being, in any real sense, Islamic.
What define either a democracy or Islam are the moral values that one associates
with either one of these systems of belief, and the attitudinal commitments of their
adherents. | say this because, in my view, the broad tradition of Islamic political
thought contains ideas and institutions that could potentially support or
undermine a democratic order. There are trajectories or potentialities found in
historical Islamic doctrines that could be utilized to promote or oppose a
democratic system of governance. However, saying this is akin to asserting that
there are raw materials that could be utilized to manufacture finished products. But
without the will power, inspired vision, and moral commitment, these raw
materials remain of little use. Similarly, regardless of the doctrinal potentialities
found in the Islamic tradition, without the necessary moral commitment, and
conscientious understanding, there can be no democracy in Islam. At least for
Muslims for whom Islam is the authoritative frame of reference, they must develop
a conviction that democracy is an ethical good, and that the pursuit of this good
does not constitute an abandonment of Islam.

Should Muslims strive towards a democratic system of government, and if so,
why? Any honest approach to the issue should start with these basic questions.
Arguably, Muslims might legitimately prefer a system of government that submits
to the divine will, instead of abiding by the vagaries of human whimsies. Arguably,
conceding sovereignty to God is more virtuous than accepting the sovereignty of
human beings, and in fact, the very idea of human sovereignty smacks of self-
idolatry. In addition, one might even contend that the only reason that some
Muslims seek to establish a democratic system of governance is because of their
infatuation with everything Western, instead of choosing to hold steadfast to what
is legitimately and authentically Islamic.

Islam and the
Moral

Commitment
to Democracy
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These are formidable questions, but | believe they are also the wrong ones. The
Qur'an did not specify a particular form of government, but it did identify social and
political values that are central to a Muslim polity, and it urged Muslims to pursue
and fulfill these values. Among such Qur'anically ordained values are: the
promotion of social cooperation and mutual assistance in pursuit of justice,7 the
establishment of a consultative and non-autocratic method of governance,® and
the institutionalization of mercy and compassion in social interactions.9 Therefore,
it would stand to reason that Muslims ought to adopt the system of government
that is the most effective in helping Muslims promote the pertinent moral values,
and, in this regard, it could be plausibly argued that democracy is the most effective
system for doing so. If Muslims are convinced that democracy is the best available
means for serving the moral purposes of their religion, it hardly seems relevant that
democracy is a Western, or non-Western idea. What is relevant is the existence of a
conviction and belief in the merits of a democratic system, as opposed to any other
possible system, and a commitment to the fostering and promotion of such a
system through the moral venues facilitated by Islamic law and ethics.

In my view, there are several reasons that commend democracy, and especially a
constitutional democracy, as the system most capable of promoting the ethical and
moral imperatives of Islam. These reasons are elaborated upon below, but in
essence, | would argue that a democracy offers the greatest potential for promoting
justice, and protecting human dignity, without making God responsible for human
injustice or the infliction of degradation by human beings upon one another. As |
have argued elsewhere, authoritarianism, if inflicted in the name of religion, is a
transgression upon the bounds of God. Authoritarianism allows despots to usurp
the divine prerogative by empowering some human beings to play the role of
God.™© In order to avoid having a small group of people appointing themselves as
the voice of God, and speaking in God's name, there are two main options. Either we
ought to deny everyone the authority to speak on God's behalf, or we endow
everyone with that authority—either we allow no human being to be vested with
the divine power, or we vest everyone with such a power. The former option is
problematic because the Qur'an provides that God has vested all of humanity with
divinity by making all human beings the viceroys of God on this earth; the later is
problematic because a person that does good cannot be morally equated with a
person who does evil—for instance, a saint does not have the same moral worth as
a serial killer. A constitutional democracy avoids the problem by enshrining some
basic moral standards in a constitutional document, and thus, guarantees some
discernment and differentiation, but at the same time, a democracy insures that no
single person or group becomes the infallible representatives of divinity. In
addition, a democratic system offers the greatest possibility for accountability, and
for resistance to the tendency of the powerful to render themselves immune from
judgment. This is consistent with the imperative of justice in Islam. If in a political
system, there are no institutional mechanisms to prevent the unjust from
rendering themselves above judgment, then the system is itself unjust, irregardless
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of whether injustice is actually committed or not. For instance, if there is a system
in which there is no punishment for rape, this system is unjust, quite apart from
whether that crime is ever committed or not. A democracy, through the institutions
of the vote, separation and division of power, and guarantee of pluralism, at least
offers the possibility of redress, and that, in and of itself, is a moral good.

...It is important to acknowledge that regardless of the practical merits
identified, there are serious conceptual challenges that stand as if an obstacle to a
democratic commitment in Islam namely, the religious law of Shari'ah, and the idea
that the people, as the sovereign, can be free to flout or violate Shari'ah law. This
requires that we delve into the epistemology of Shari‘ah, and the meaning of God's
sovereignty. The problem, however, has been that in contemporary Islam, there has
not been a serious and systematic effort to evaluate either the concept of
sovereignty or Shari'ah, as each may relate to modern political systems. The
dominant Muslim responses to the challenge of democracy have tended to be
either apologetic and defensive, or nationalistic and rejectionist, but both responses
remained largely reactive. Muslim apologists, primarily as a means of emphasizing
the compatibility of Islam with modernity, tended to claim that democracy already
exists in Islam. Typically, they maintained that the Qur'an is the functional
equivalent of a constitution, and also tended to recast the early history of Islam as
if it were an ideal democratic experience. Apologists defended the public image of
Islam by indulging in anachronisms, often pretending as if the Prophet was sent to
humanity in order to teach it the art of democratic governance. Therefore, they
would declare the fundamental compatibility between Islam and democracy as a
conclusion to be accepted as a matter of faith and belief, rather than as a
proposition to be argued and proven. Importantly, however, this assumption was
not the product of a moral commitment to democracy, but rather was the result of
a keen interest in power. A democratic Islam was simply the vehicle by which they
sought to empower themselves against the onslaught of various competing
political forces, and Islam was also the means by which they sought to bid for
domination over others. This is why we find that many of the apologists, for
instance, were affiliated with the Muslim Brotherhood movement in Egypt, or with
some other religio-political movement in the Muslim world. This is also why we find
that the political practices of the apologists do not reflect the type of ethical virtues
associated with democratic thought, such as tolerance of dissent, or valuing
intellectual and cultural diversity. For example, we find many of the American-
Muslim organizations which consistently affirm the compatibility of Islam with
democracy are, in fact, quite despotic both in their internal dynamics, and in the
type of theology to which they adhere. This is because, for these organizations,
democracy is affirmed politically, but not believed or internalized ethically.”

The second main response in modern Islam has been to insist that the Islamic
political system is different and unique, and to argue that such a system might
overlap with a democracy in some regards and might depart on others. The main
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emphasis of this approach is on cultural or intellectual independence and
autonomy, and therefore, any attempt to commit to a democratic system of
governance is seen as a sign of surrender to what is called the Western intellectual
or cultural invasion of the Muslim world. For instance, the Pakistani propagandist
Abu al-A'la al-Mawdudi contended that the Islamic system of government is a theo-
democracy, which, he insisted, is very different from either a theocracy or a
democracy.”? In addition, adherents of this approach frequently proclaim that the
political system of Islam is a shura government, which they claim has nothing to do
with a democratic system of government. Like the apologist approach, this trend is
largely reactive in the sense that it defines itself solely by reference to the perceived
"other." According to this orientation, an Islamic system cannot be democratic
simply because the West is. But, rather inconsistently, the partisans of this approach
often spend a considerable amount of energy trying to prove that Western
democracies are hypocritical, and that they are not democracies at all. It is as if they
see the merits of a democracy, but out of a blind sense of nationalistic tribalism,
they insist that the West does not really have it, and Muslims ought not pursue it.
Importantly, however, what the adherents of this approach claim to be of essence
to an Islamic political system is as alien, or indigenous, to Islam as is a democratic
system of government. In other words, the adherents of this approach construct a
reactive symbolism of what an Islamic system ought to be, but such symbolism is
not necessarily derived from any genuine and authentic Islamic historical
experience. It is wholly and completely derived from what they believe the "other"
is not, and consequently, that derived construct is as much of a historical
anachronism, as is a democratic vision of the Prophet and his companions' polity. It
is fair to say that the adherents of this orientation are far more anti-Western than
they are pro-Islamic.

The dominance of the apologetic or rejectionist orientations throughout the
Colonial and post-Colonial eras in Islam have resulted in the stunting of the Islamic
creative impulse towards the challenge of democracy. Is Islam compatible with a
democracy? The response can only be that it depends on whether there are a
sufficient number of Muslims willing to commit to the democratic ideal, and willing
to undertake the type of critical re-appraisal of Islamic theology and law in order to
give full effect to this commitment. Thus far, most of the efforts at achieving this
have been on largely functionalist and opportunistic grounds that, if anything,
ultimately discredit the very idea of reform within Islam. Overwhelmingly,
contemporary Muslim reformers have attempted to justify a democracy in Islam
solely on the grounds of maslaha (public interest). Typically, such reformers are
satisfied with asserting that most of Islamic law may be changed to serve the
public interests of Muslims, and jump from that assertion to the conclusion that
the adoption of democracy ought not pose any serious obstacles because of the
primacy of deference to public interest in Islamic jurisprudence. The fact is that
such reformers have also tended to come from the ranks of people who have
nothing more than the most superficial familiarity with the epistemology and
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methodology of Islamic jurisprudence. In addition, the logic of public interest is like
a harlot; it offered its services, as effectively, to democrats and despots alike.
Between the often opportunistic logic of reformers, the obstinacy of rejectionists,
and the insincerity of apologists, the possibilities for a democracy within Islam have
not been seriously explored...

In the modern age, a large number of commentators have grown comfortable
with the habit of producing a laundry list of concepts such as shura [consultative
deliberations], the contract of the Caliphate, the idea of bay’a [allegiance or consent
to the Caliph] and the supremacy of Shari'ah, and then concluding that Islam is
compatible with democracy. In my view, these types of vacuous approaches are the
product of intellectual torpor induced by the rather abysmal fortunes of the Islamic
heritage in the modern age. Islamists who have pursued this superficial and
apologetic method of dealing with the challenge of democracy in the modern age
have done so largely in reaction to internal calls for the full-fledged adoption of
secularism in Muslim societies. For these Islamists, secularism has come to
symbolize a misguided belief in the supremacy of rationalism over faith, and a
sense of hostility to religion as a source of guidance in the public sphere. In fact,
secularism is seen as originating with Westernized intellectuals who were
themselves not religious, and who sought to minimize the role of Islam in public
life. As such, secularism, known as ‘ilmaniyya, is often treated as a part of the
Western intellectual invasion of the Muslim world, both in the period of
Colonialism and post-Colonialism—an invasion that is more insidious and
dangerous than the Christian Crusades.’

While | do disagree with these reactive accusations against the secularist
paradigm, | do agree that secularism has become an unworkable and unhelpful
symbolic construct. To the extent that the secular paradigm relies on a belief in the
guidance-value of reason as a means for achieving utilitarian fulfillment or justice,
it is founded on a conviction that is not empirically or morally verifiable. One could
plausibly believe that religion is an equally valid means of knowing or discovering
the means to happiness or justice.'4 In addition, given the rhetorical choice between
allegiance to the Shari'ah and allegiance to a secular democratic state, quite
understandably most devout Muslims will make the equally rhetorical decision to
ally themselves with Shari'ah. But beyond the issue of symbolism, as noted earlier,
there is a considerable variation in the practice of secularism. It is entirely unclear to
what extent the practice of secularism requires a separation of church and state,
especially in light of the fact that there is no institutional church in Islam. Put
differently, to what extent does the practice of secularism mandate the exclusion of
religion from the public domain, including the exclusion of religion as a source of
law?'5 But the fact that secularism is a word laden with unhelpful connotations in
the Islamic context should not blind us to the seriousness of the concerns that
secularists have about a political order in which Shari'ah is given deference or made

Democracy
and the
Islamic State
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supreme. Shari'ah enables human beings to speak in God's name, and effectively
empowers human agency with the voice of God. This is a formidable power that is
easily abused, and therefore, it is argued, secularism is necessary to avoid the
hegemony and abuse of those who pretend to speak for God. The challenge this
poses for a democratic order is considerable because Shari'ah is a construct of
limitless reach and power, and any institution that can attach itself to that
construct becomes similarly empowered. Yet, Islamists, and secularists, often ignore
the historical fact that the ‘ulama, until the modern age, never assumed power
directly, and that Islamic law was centralized and codified only when it came under
the influence of the French Civil Law system. Until the Ottoman Empire, no state
succeeded in adopting a particular school of law as the law of the state, and even
after the Ottomans adopted Hanafism as the official school of the state, the
Ottomans never managed to enforce this school to the exclusion of the others. The
very idea of a centralized and codified Shari'ah law was instigated by jurists,
educated in the Civil law system, who sought to reform and modernize Islamic law
by making it more adaptable to the needs of the modern nation-state. But it is
important to realize that Shari'ah law, as a codified, state sponsored set of positive
commands, is a serious break with tradition, and is a radical departure from the
classical epistemology of Islamic law.

In order to engage in a more nuanced discourse on the dynamics between the
Shari'ah and the state, it is necessary that we develop a more sophisticated
understanding of Shari'ah itself...As part of this foundation, it is important to
appreciate the centrality of Shari'ah to Muslim life. The pre-modern jurist Ibn
Qayyim appropriately captures this sentiment in the following statement
describing Shari'ah:

"The Shari'ah is God's justice among His servants and His mercy among
His creatures. It is God's shadow on this earth. It is His wisdom which
leads to Him in the most exact way and the most exact affirmation of the
truthfulness of His Prophet. It is His light which enlightens the seekers
and His guidance for the rightly guided. It is the absolute cure for all ills
and the straight path which if followed will lead to righteousness...It is
life and nutrition, the medicine, the light, the cure and the safeguard.
Every good in this life is derived from it and achieved through it, and every
deficiency in existence results from its dissipation. If it had not been for
the fact that some of its prescriptions remain [in this world], this world
would become corrupted and the universe would be dissipated...If God
would wish to destroy the world and dissolve existence, He would void
whatever remains of its injunctions. For the Shari'ah which was sent to
His Prophet...is the pillar of existence and the key to success in this world
and the Hereafter."6
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Shari'ah is God's Way; it is represented by a set of normative principles,
methodologies for the production of legal injunctions, and a set of positive legal
rules. As is well known, Shari'ah encompasses a variety of schools of thought and
approaches, all of which are equally valid and equally orthodox.'7 Nevertheless,
Shari‘ah as a whole, with all its schools and variant points of view, remains the Way
and law of God. The Shari‘ah, for the most part, is not explicitly dictated by God.
Rather, Shari'ah relies on the interpretive act of the human agent for its production
and execution. Paradoxically, however, Shari'ah is the core value that society must
serve.The paradox here is exemplified in the fact that there is a pronounced tension
between the obligation to live by God's law, and the fact that this law is manifested
only through subjective interpretive determinations. Even if there is a unified
realization that a particular positive command does express the Divine law, there is
still a vast array of possible subjective executions and applications. This dilemma
was resolved, somewhat, in Islamic discourses by distinguishing between Shari'ah
and figh. Shari'ah, it was argued, is the Divine Ideal, standing as if suspended in mid-
air, unaffected and uncorrupted by the vagaries of life. The figh is the human
attempt to understand and apply the ideal. Therefore, Shari'ah is immutable,
immaculate, and flawless—figh is not.'8

As part of the doctrinal foundations for this discourse, Sunni jurists focused on
the tradition attributed to the Prophet stating: "Every mujtahid (jurist who strives
to find the correct answer) is correct” or "Every mujtahid will be [justly] rewarded."9
This implied that there could be more than a single correct answer to the same
exact question. For Sunni jurists, this raised the issue of the purpose or the
motivation behind the search for the Divine Will. What is the Divine Purpose behind
setting out indicators to the Divine law and then requiring that human beings
engage in a search? If the Divine wants human beings to reach the correct
understanding, then how could every interpreter or jurist be correct? The juristic
discourse focused on whether or not the Shari'ah had a determinable result or
demand in all cases, and if there is such a determinable result, are Muslims
obligated to find it? Put differently, is there a correct legal response to all legal
problems, and are Muslims charged with the legal obligation of finding that
response? The overwhelming majority of Sunni jurists agreed that good faith
diligence in searching for the Divine Will is sufficient to protect a researcher from
liability before God.2° As long as the reader exercises due diligence in the search,
the researcher will not be held liable nor incur a sin regardless of the result. Beyond
this, the jurists were divided into two main camps. The first school, known as the
mukhatti'‘ah, argued that ultimately, there is a correct answer to every legal
problem. However, only God knows what the correct response is, and the truth will
not be revealed until the Final Day. Human beings, for the most part, cannot
conclusively know whether they have found that correct response. In this sense,
every mujtahid is correct in trying to find the answer, however, one reader might
reach the truth while the others might mistake it. God, on the Final Day, will inform
all readers who was right and who was wrong. Correctness here means that the
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mujtahid is to be commended for putting in the effort, but it does not mean that all
responses are equally valid.

The second school, known as the musawwibah, included prominent jurists such
as al-Juwayni, Jalal al-Din al-Suyuti (d. 911/1505), al-Ghazali (d. 505/1111) and Fakhr al-
Din al-Razi (d. 606/1210), and it is reported that the Mu'tazilah were followers of
this school as well.2' The musawwibah argued that there is no specific and correct
answer (hukm mu’ayyan) that God wants human beings to discover, in part,
because if there were a correct answer, God would have made the evidence
indicating a Divine rule conclusive and clear. God cannot charge human beings with
the duty to find the correct answer when there is no objective means to discovering
the correctness of a textual or legal problem. If there were an objective truth to
everything, God would have made such a truth ascertainable in this life. Legal truth,
or correctness, in most circumstances, depends on belief and evidence, and the
validity of a legal rule or act is often contingent on the rules of recognition that
provide for its existence. Human beings are not charged with the obligation of
finding some abstract or inaccessible legally correct result. Rather, they are charged
with the duty to diligently investigate a problem and then follow the results of their
own ijtihad. Al-Juwayni explains this point by asserting, "The most a mujtahid
would claim is a preponderance of belief (ghalabat al-zann) and the balancing of
the evidence. However, certainty was never claimed by any of them (the early
jurists)...If we were charged with finding [the truth] we would not have been
forgiven for failing to find it."22 According to al-Juwayni, what God wants or intends
is for human beings to search—to live a life fully and thoroughly engaged with the
Divine. Al-Juwayni explains: it is as if God has said to human beings, "My command
to My servants is in accordance with the preponderance of their beliefs. So whoever
preponderantly believes that they are obligated to do something, acting upon it
becomes My command."23 God's command to human beings is to diligently search,
and God's law is suspended until a human being forms a preponderance of belief
about the law. At the point that a preponderance of belief is formed, God's law
becomes in accordance with the preponderance of belief formed by that particular
individual. In summary, if a person honestly and sincerely believes that such and
such is the law of God, then, as to that person "that" is in fact God's law.24

The position of the second school (musawwibah), in particular, raises difficult
questions about the application of the Shari'ah in society.25 This position implies
that God's law is to search for God's law, otherwise the legal charge (taklif) is
entirely dependent on the subjectivity and sincerity of belief. The first school
(mukhatti'ah) indicates that whatever law is applied is potentially God's law, but
not necessarily s0.26 In my view, this raises the question: Is it possible for any state
enforced law to be God's law? Under the first school of thought, whatever law the
state applies, that law is only potentially the law of God, but we will not find out
until the Final Day. Under the second school of thought, any law applied by the state
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is not the law of God unless the person, to which the law applies, believes the law
to be God's Will and Command. The first school suspends knowledge until we are
done living, and the second school hinges knowledge on the validity of the process
and ultimate sincerity of belief.

Building upon this intellectual heritage, | would suggest Shari'ah ought to stand
in an Islamic polity as a symbolic construct for the Divine perfection that is
unreachable by human effort. As Ibn Qayyim stated, it is the epitome of justice,
goodness, and beauty as conceived and retained by God. Its perfection is preserved,
so to speak, in the Mind of God, but anything that is channeled through human
agency is necessarily marred by human imperfection. Put differently, Shari'ah as
conceived by God is flawless, but as understood by human beings, Shari‘ah is
imperfect and contingent. Jurists ought to continue exploring the ideal of Shari'ah,
and ought to continue expounding their imperfect attempts at understanding
God's perfection. As long as the argument constructed is normative, it is an
unfulfilled potential for reaching the Divine Will. Significantly, any law applied is
necessarily a potential—unrealized. Shari'ah is not simply a collection of ahkam (a
set of positive rules) but also a set of principles, methodology, and a discoursive
process that searches for the Divine ideals. As such, Shari'ah is a work in progress
that is never complete. To put it more concretely, a juristic argument about what
God commands is only potentially God's law, either because in the Final Day we will
discover its correctness (the first school) or because its correctness is contingent on
the sincerity of belief of the person who decides to follow it (the second school). If
a legal opinion is adopted and enforced by the state, it cannot be said to be God's
law. By passing through the determinative and enforcement processes of the state,
the legal opinion is no longer simply a potential—it has become an actual law,
applied and enforced. But what has been applied and enforced is not God's law—it
is the state's law. Effectively, a religious state law is a contradiction in terms. Either
the law belongs to the state or it belongs to God, and as long as the law relies on
the subjective agency of the state for its articulation and enforcement, any law
enforced by the state is necessarily not God's law. Otherwise, we must be willing to
admit that the failure of the law of the state is, in fact, the failure of God's law and,
ultimately, God Himself. In Islamic theology, this possibility cannot be entertained.27

Of course, the most formidable challenge to this position is the argument that
God and His Prophet have set out clear legal injunctions that cannot be ignored.
Arguably, God provided unambiguous laws precisely because God wished to limit
the role of human agency and foreclose the possibility of innovations. However,
there is a two-part response to this argument. Regardless of how clear and precise
the statement of the Qur'an and Sunna, the meaning derived from these sources is
negotiated through human agency. For example, the Qur'an states: "As to the thief,
male or female, cut off (fagta'u) their hands as a recompense for that which they
committed, a punishment from God, and God is all-powerful and all-wise."28
Although the legal import of the verse seems to be clear, at a minimum, it requires
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that human agents struggle with meaning of "thief," "cut off," "hands," and
"recompense."29 Dealing with the fact of human agency, the question is: Whatever
the meaning generated from the text, can the human agent claim that with
absolute certainty that the determination reached is identical to God's? A further
point is that, even assuming that the issue of meaning is resolved, can the law be
enforced in such a fashion that one can claim that the result belongs to God? God's
knowledge and justice are perfect, but it is impossible for human beings to
determine or enforce the law in such a fashion that the possibility of a wrongful
result is entirely excluded. This does not mean that the exploration of God's law is
pointless; it only means that the interpretations of jurists are potential fulfillments
of the Divine Will, but the laws as codified and implemented by the state cannot be
considered as the actual fulfillment of these potentialities.

Institutionally, it is consistent with the Islamic experience that the ‘ulama can
and do play the role of the interpreters of the Divine Word, the custodians of the
moral conscience of the community, and the curators reminding and pointing the
nation towards the Ideal that is God.3° But the law of the state, regardless of its
origins or basis, belongs to the state. It bears emphasis that under this conception,
there are no religious laws that can or may be enforced by the state. The state may
enforce the prevailing subjective commitments of the community (the second
school), or it may enforce what the majority believes to be closer to the Divine Ideal
(the first school). But, it bears emphasis; in either case, what is being enforced is not
God's law. This means that all laws articulated and applied in a state are thoroughly
human, and should be treated as such. This means that any codification of Shari'ah
law produces a set of laws that are thoroughly human. These laws are a part of
Shari'ah law only to the extent that any set of human legal opinions can be said to
be a part of Shari'ah. A code, even if inspired by Shari‘ah, is not Shari'ah—a code is
simply a set of positive commandments that were informed by an ideal, but do not
represent the ideal. Put differently, creation, with all its textual and non-textual
richness can and should produce foundational rights, and organizational laws that
honor and promote the foundational rights, but the rights and laws do not mirror
the perfection of divine creation. According to this paradigm, democracy is an
appropriate system for Islam because it denies the state the pretense of divinity.
Moral educators have a serious role to play because they must be vigilant in urging
society to approximate God, but not even the will of the majority can come to
embody the full majesty of God. Under the worst circumstances, if the majority is
not persuaded and insists on turning away from God, as long as they respect the
fundamental rights of individuals, including the right to ponder creation and call to
the way of God, those individuals who constituted the majority will have to answer,
in the Hereafter, only to God.
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Roadblocks to the Road Map:t
A Negotiation Theory Perspective on the
Israeli - Palestinian Conflict After Yasser Arafat

Russell Korobkin and Jonathan Zasloff *

In 1979, Israeli Prime Minister Menachem Begin and Egyptian President Anwar
Sadat signed a peace treaty arising from their negotiations at Camp David,
bringing an end to the state of war that had existed between the two nations since
Israel had declared its independence thirty-one years earlier. In so doing, Egypt and
Israel created a new international legal order in the Middle East and a framework
for future treaties. The basis for the agreement was, simply, "land for peace": Israel
returned to Egyptian sovereignty the Sinai Peninsula, which Israel had captured in
the 1967 Six-Day War; Egypt recognized Israel's right to exist and established
diplomatic and trade relations with the Jewish state.2 The two nations have
maintained a peaceful relationship, if not a friendship, for a quarter-century since.3

Following the Camp David model, the fitful efforts over the last decade to forge
anegotiated peace between Israel and the Palestinians have also been based on the
land-for-peace concept...In this Article, we attempt to analyze the impasse in
Israeli-Palestinian peace negotiations—asking why it has arisen and how a third
party can help the two sides get beyond it—from a unique conceptual perspective.
Rather than dwell on particular historical events and antagonisms, our approach
will be to use the analytical tools of interdisciplinary negotiation theory to
categorize the range of roadblocks to a land-for-peace agreement and, from that
analysis, to deduce the features of a U.S.-sponsored peace initiative that would
have the best possible chance of overcoming the impasse. Our goal, then, is not to
offer new facts about the events and antagonisms of the Middle East. Rather, we
aim to provide a new analytical framework for organizing and making sense of the
consequences of those antagonisms and deriving public policy recommendations
from them.

Our approach to examining the Israeli-Palestinian impasse leads us to the
following conclusions. The failure of the parties to reach an agreement based on
the land-for-peace framework can be attributed to some combination of three
common roadblocks to negotiation success: (a) the absence of a bargaining zone,
such that no single set of agreement terms would be preferable to continued
impasse for both parties; (b) internal division within one or both principal parties,
such that an agent or a minority faction with the ability to block an agreement
undermines a result that would benefit the party as a whole; and (c) mutual "hard
bargaining," such that both sides refuse to accept an agreement that would be
preferable to impasse and instead hold out for an even more desirable agreement.

Excerpt from:

Introduction
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Because the parties' rhetoric can be consistent with any of these explanations,
only an omniscient observer could know for sure which of these three roadblocks
(or combination thereof) is actually the but-for cause of the ongoing impasse.
Consequently, any U.S.-sponsored peace initiative would be most likely to succeed
in bringing peace to the Middle East if it were to include a conscious plan to
overcome each of these roadblocks. We propose that such a plan should include
three crucial features. First, the United States should present a non-negotiable set
of terms to the two disputing parties that they can either take or leave but not
bargain over. Second, because carrots and sticks linked to the terms of the deal may
maximize the chances of success, the United States should offer side payments to
the parties if they accept the proposed deal and simultaneously threaten to
withhold political and economic support if the plan is rejected. Finally, Washington
should work with the disputants and with U.S. allies to limit the ability of
Palestinians and Israelis who are opposed to an agreement to stand in its way...

In any bargaining setting, negotiations can have only one of two outcomes:
agreement or impasse.4 Agreement, of course, requires the assent of each party.
The minimum set of terms necessary for a party to prefer agreement to impasse is
called that party's "reservation point."s If a set of terms causes a party to favor
agreement over impasse, the potential deal "exceeds" the party's reservation point.
The content of a party's reservation point depends on the consequence of impasse.
The set of terms constituting a party's reservation point will be less favorable to
that party, or "lower," if impasse is extremely undesirable than if impasse is only
moderately undesirable. A negotiator's reservation point, then, is dependent on
how that party perceives the quality of the outside options, or Best Alternative to a
Negotiated Agreement (BATNA)...6

B. The Israeli-Palestinian peace negotiations can be mapped on a one-dimensional
graph (Figure 2, right). On the left-hand side is the best possible resolution of the
conflict from the Palestinian perspective. This outcome might include a complete
withdrawal of Jews from the region and the establishment of a Palestinian state in
what is now Israel and the Territories. We can label this agreement "Israeli
surrender." Closer to the middle of the chart, although only slightly, might be the
withdrawal of Israeli forces from the Territories and East Jerusalem and the
establishment of a Palestinian state therein; Israeli recognition of the right of
return to Israel of Palestinian refugees who left their homes during the 1948 War;
and no official recognition of Israel by the Palestinians. At the other end of the
graph would be the best possible agreement from the Israeli perspective, which we
can label "Palestinian surrender." Perhaps this outcome would include the
Palestinians departing the Territories for other Arab lands, which would leave the
entire territory currently controlled by Israel to the Jewish state. Slightly toward the
center from that point would be Palestinian recognition of the state of Israel
(including East Jerusalem); an end to all violence against Israelis; a renunciation of
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the right of return; maintenance of Israeli settlements in the Territories; and limited
Palestinian autonomy in portions of the Territories...
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FIGURE 2

C. Our conceptual apparatus permits us to describe plausible explanations of why
Israel and Palestine have failed to reach a negotiated agreement as falling into one
of three distinct categories. First, it is possible that Israel, Palestine, or both have
such high reservation points that no bargaining zone exists; that is, for all the talk
of land for peace, there simply is no specific version of a land-for-peace agreement
that both Israel and the Palestinians would prefer to continued warfare. Second, it
is possible that there is a bargaining zone that encompasses one or more specific
versions of a land-for-peace agreement, such that both parties would find that
agreement dominates continued impasse, but that a minority of actors within
Israel, Palestine, or both who hold contrary preferences can block agreement by
preventing the majority from entering into or implementing the deal. Third, it is
possible that there is a bargaining zone and that the parties have the ability to
reach a mutually beneficial agreement, but that an agreement proves elusive
nonetheless because both parties continue to press for a better deal rather than
settle for a merely acceptable one.

The conceptual lens through which we view the Middle East conflict is useful not
only for identifying and describing the causes of negotiation failure, but also for
prescribing policy interventions geared toward breaking the impasse. Each of the
three categories of roadblocks to a peace agreement that we describe logically
suggests the need for different policies on the part of the disputants themselves or
interested outsiders.

Whether a hypothetical agreement exceeds a negotiator's reservation point
depends on the relationship between two variables, as perceived by the negotiator:
the relative quality of the agreement's terms and the relative quality of the
negotiator's BATNA. This suggests that if no bargaining zone currently exists, one
might develop if the terms of the deal are altered to make agreement more
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desirable to one or both parties or if actions are taken to make the BATNA of one or
both parties less appealing.

In contrast, if a bargaining zone exists but minorities block the agreement, the
implications are dramatically different. Steps must be taken to eliminate or co-opt
the capacity of the rejectionist forces to exercise blocking power.

Finally, if a bargaining zone exists but impasse persists because one or both
parties hold out for a more advantageous agreement rather than settling for one
that is merely acceptable, the actions to be taken will differ once more. Either
conditions must be changed to make one or both parties more impatient to reach
agreement, or both parties have to be convinced that they can do no better than a
particular set of terms that lies, among others, within the bargaining zone...

Designing a model peace initiative would be a far simpler task, at least
analytically speaking, if it were clear which of the potential roadblocks to
peace have actually caused the ongoing impasse in the Middle East. Unfortunately,
while the issues that divide the parties are well known, the precise cause of their
failure to bridge those differences in light of the obvious benefits of peace to both
sides remains unknown, even to the most knowledgeable observers. Numerous
potential factors could explain why Israel and Palestine remain at war fifty-seven
years after the founding of Israel and thirty-eight years after the Six-Day War:
perhaps no bargaining zone exists that encompasses a specific set of deal terms;
internal divisions in the guise of faithless agents or blocking minorities may have
prevented the parties from concluding a peace agreement on mutually beneficial
terms; or the parties' desires to negotiate a perfect agreement may have prevented
the conclusion of a merely acceptable one.

This observation suggests that a prudent U.S. peace effort would attempt to
address all three of the potential categories of roadblocks simultaneously, and as
many of the specific potential causes of impasse within each category as possible.
The alternative to such a comprehensive approach is to forge a policy that is based
essentially on guesses as to which of the plausible negotiation roadblocks actually
have frustrated Middle East peace for two generations and continue to do so. Such
an approach would run the obvious risk of failing to resolve the impasse, and it
could even exacerbate the conflict by allowing current problems to fester. With this
logic in mind, this Part attempts to outline the fundamental elements of a
comprehensive U.S. policy initiative...

A. Compared to the other potential roadblocks to peace explored in this Article, the
problem of hard bargaining over the cooperative surplus that a mutually beneficial
transaction would create receives relatively little attention. But because the
insistence of even one disputant on achieving better deal terms can prevent the
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parties from reaching any mutually beneficial agreement, any sensible U.S.
initiative should take steps to preclude such destructive hard bargaining.
Overcoming the roadblock of hard bargaining is only one of three prongs of our
policy proposal, but it is the linchpin on which the efficacy of the other prongs rests.
Accordingly, we begin our analysis with consideration of this roadblock, first
explaining why we believe it is a significant impediment to peace unlikely to be
overcome without a third party's assistance, and then suggesting an approach to
confronting it.

1. Even assuming that Israel and Palestine both determine that the value of a land-
for-peace agreement exceeds their reservation points and that no agents or
minority constituencies can block agreement, no agreement will be reached if both
sides believe they can garner even better terms by waiting for additional
concessions from the other party. The passage of time is unlikely to resolve such a
stalemate between the parties...

2. In the terms of negotiation theory, in attempting to mediate the Middle East
conflict, President Bush, like President Clinton...before him, has played essentially
a "facilitative” role, disclaiming an intention or desire to impose a particular
substantive resolution of the conflict.7 The United States should abandon this
approach. Instead of presenting the parties with a broad framework, as the Road
Map does, the United States should assume a more directive position and present
the parties with a detailed set of agreement terms that it considers fair and
reasonable to both sides. The U.S. president should then make it clear that the
terms are not the starting point for negotiations, but the ending point; the United
States should not dicker over the terms.

Facing a set of non-negotiable terms, both parties will have the choice between
agreeing to those terms and impasse. The option of holding out for better terms in
the future—a recipe for stalemate if adopted by both sides—disappears, not only
because the United States will not countenance arguments for altering the terms,
but because it would be difficult under such circumstances for either party to
accept anything less that what is contained in the proposal. It is doubtful that the
Israelis would accept any settlement that the United States believed was
unreasonably biased in favor of Palestine. The same is true for Palestine, and
especially so if the U.S. position had Arab support...

Determining what specific terms would satisfy this criterion would require a
considerably more detailed analysis than is possible in this Article. With this said,
however, it seems likely that the terms of a non-negotiable U.S. peace plan would
probably resemble in content the Geneva Accord and the similar but less well-
known People's Voice initiative,® although in considerably greater detail. These two
recent plans are both final-status documents negotiated by prominent Israelis and
Palestinians (although not by elected leaders), and both have received substantial
public support in each nation.9 These facts suggest that a more detailed plan that
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follows the outline of these documents would be likely to fall between the parties’
reservation points. Moreover, both accords have attracted substantial international
support,’© so basing an U.S. proposal on them would sharply increase the likelihood
of desirable Security Council approval...

B. Skeptics might contend that our initial focus on countering the roadblock of
mutual hard bargaining might be overly optimistic in the sense that hard
bargaining can be the but-for cause of a negotiation impasse only if a bargaining
zone exists. A straightforward implication of the historical failure of the parties to
reach an agreement might be that there is simply no bargaining zone...

1. There is some reason to believe that, whether or not the historical failure of Israel
and Palestine to reach a negotiated peace agreement can be attributed to the
absence of a bargaining zone, social and political changes in the Middle East over
the last decade have enabled a bargaining zone to emerge. This Section describes
the reasons for such optimism.

a. At its thinnest point, pre-1967 Israel is only nine miles wide, making the heart of
the country extremely vulnerable to a first-strike military attack by hostile Arab
forces without the West Bank serving as a buffer. Former Israeli Foreign Minister
Abba Eban, a dove by Israeli standards, once provocatively described the pre-1967
territorial lines as "Auschwitz boundaries." " In light of this geographical fact, Israel
might have believed in the past that its BATNA of occupying the territories and
endlessly battling Palestinian nationalism was a more desirable option than trading
land—especially the West Bank—for peace. In fact, many Israeli military and
political figures contended that retaining control of most or all of the West Bank
was an absolute requirement of Israeli security.

This view seems untenable today. Israel enjoys a better-equipped and better-
trained army, navy, and air force than all Arab states combined.’? The Jewish state is
at peace with Egypt and Jordan. Israeli-Syrian relations remain cold, but the recent
demolition of Saddam Hussein's regime in Iraq destroyed the last serious Arab
military threat to Israel's existence. With this development, Israeli control of the
West Bank can no longer be considered strategically critical, and security concerns
that impeded Israeli-Palestinian negotiations as recently as the 1990s are far less
critical today. Although Islamic militant groups operating beyond the Territories
present a very real threat to Israeli security, the threat of a conventional army attack
across Israel's eastern border is extremely small—even smaller than it was just two
years ago.'3

In contrast, the economic and psychological costs to Israel of occupying and
governing a territory that is home to 3.5 million hostile Palestinians are large.4
Added to this is the fact that Palestinian militants have demonstrated their ability
to keep Israeli citizens in near-constant fear of terrorism, creating further crippling
economic as well as psychological effects.’s These primary results of the ongoing
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intifada on Israeli society are compounded by the secondary effect of mounting
emmigration of Israeli Jews—often the better educated—which increases the risk
of worsening both Israel's long-term economic growth prospects and its precarious
demographic balance.’® Overall, it seems that the possibility of trading land for
peace would dominate Israel's alternatives. Polls of Israelis bear this out."7

b. As is true for Israel, the likelihood that Palestine perceives a land-for-peace
agreement as superior to its BATNA of continued political and military struggle
against Israel seems to have increased in recent years. While many Palestinians still
dream of conquering the Jewish state, there is no serious prospect of this taking
place. If there were any hope of Arab armies "liberating” Jerusalem after the Soviet
Union collapsed and its military sponsorship of Arab states disappeared, the
destruction of Saddam Hussein's regime in Iraq extinguished it. With Saddam's
armed forces disbanded, no Arab nation to Israel's east possesses conventional
military forces that could plausibly be considered a threat to the Jewish state.

Following Israel's withdrawal from southern Lebanon in 2000, many Palestinian
leaders, and particularly Arafat, believed that Israel was a "spider web":'8 outwardly
impressive but ready to collapse in the face of a Palestinian military challenge. Four-
and-a-half years of the second intifada and the continued disintegration of
Palestinian civil society with no signs of Israeli capitulation, however, have
undermined this theory severely...

...While a majority of Palestinians polled often express support for armed
confrontation with Israel, majorities also favor peace based on the concept of
Jewish and Palestinian states existing side by side.’9 A July 2003 poll conducted by
respected Palestinian political scientist Khalil Shikaki found that more than ninety
percent of Palestinian refugees do not actually want to return to pre-1967 Israel.2°
A large majority said they would accept resettlement in the Palestinian state or
elsewhere and compensation in lieu of the right of return to Israel.2' The percentage
rose when pollsters told respondents their original pre-1948 villages no longer
existed.22 These numbers suggest that giving up the right of return as part of a
land-for-peace agreement might no longer be the third rail of Palestinian politics.

2. To help create a bargaining zone if none currently exists—or, alternatively, to
increase the breadth of the existing zone—a U.S. peace initiative should maximize
the benefits of agreement to each party while simultaneously maximizing the
costs of impasse by reducing the desirability of each party's BATNA of maintaining
the status quo.23 To satisfy the first goal of maximizing the benefits of agreement,
the U.S. proposal should include the promise of side payments when the proposed
agreement is implemented, both in the form of cash assistance and in-kind aid.24
These side payments should be designed to mitigate the most serious objections
that the parties are likely to have to a land-for-peace agreement. To satisfy the
second goal of maximizing the costs of impasse, the proposal should also be
accompanied by the threat of serious adverse consequences should the parties
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reject the proposal.25 The ability of the United States, based on its economic,
military, and political power, to employ both "reward power" and "coercive power"26
gives it the unique ability among possible mediators of the Israeli-Palestinian
dispute to implement this proposal...27

C. We believe that by crafting a specific land-for-peace proposal that serves as many
interests of both parties as possible, accompanying that proposal with offers of side
payments and other forms of U.S. assistance if it is accepted, offering that proposal
on a strictly non-negotiable basis, and taking steps to worsen the quality of both
Israel's and Palestine's BATNA of continuing the conflict, the United States can
create a situation in which agreeing to the terms of that proposal will dominate any
other option available to either side. This scenario will not guarantee that the
proposed agreement is signed and implemented, however...two very different
types of internal divisions within one negotiating party can prevent the
consummation of an agreement that is desirable for both sides: the party can be
represented by a faithless agent, or a minority faction can have the power to block
an agreement desired by the majority.

In Israel, the ideologically driven and politically powerful settler community,
though relatively small in number, has long set the agenda within the dominant
Likud party.28 It has also managed to extract significant and extremely costly
benefits from the central government, even during times of economic hardship and
national political peril.29 Recently, settler opposition led Sharon's own Likud party to
reject his proposal for unilateral disengagement from Gaza, and threatened his
hold on the governing coalition.3° Any U.S. peace initiative needs to take steps to
minimize the likelihood that minority preferences could control Israeli policy
concerning a peace agreement to the detriment of Israel as a whole.

Internal divisions on the Palestinian side present an even greater threat to the
achievement of a mutually beneficial peace agreement. The Bush administration's
Middle East policy attempted to address both the agency and blocking-minority
problems with a single initiative: creating the office of the Palestinian prime
minister. Although this initiative failed miserably, its ultimate goal—the
replacement of Arafat as Palestinian leader—was recently achieved by Arafat's
death. However, if internal divisions within the Palestinian nation in the form of a
blocking minority are a primary roadblock to a peace agreement, the Bush approach
shows no signs of surmounting it in the near term, and a new initiative is needed.

1. Early in his presidency, George W. Bush concluded that Yasser Arafat was himself
a roadblock to a negotiated peace, both because the Palestinian leader was not
willing to approve a land-for-peace agreement and because he would never use the
full power of his office to stop terrorism and thus ensure that a Palestinian minority
could not prevent an agreement.3' This belief created hope that a Palestinian leader
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more committed to peace would solve not only the agency problem but the
blocking minority problem as well.

2. No U.S. policy that hopes to forge peace in the Holy Land can succeed if the
leaders of Israel or Palestine do not have the power to commit their internal
constituencies to the terms of the deal proposed.32 ... A threat posed by a minority
constituency to the adoption or implementation of a negotiated agreement can be
confronted by co-opting or disempowering those constituencies. Carefully drafted,
the terms of a specific land-for-peace agreement could co-opt many opponents to
peace, winning their acquiescence if not their active support. For example, if the
specific territorial division permits Israel to retain some Jewish settlements located
near the Green Line and in the Jerusalem suburbs, perhaps in return for some Israeli
territory elsewhere, many settlers would no doubt support the agreement. If the
proposed terms also provide sufficient rights to Palestinian refugees—whether in
terms of very limited opportunities to immigrate to Israel, financial compensation,
citizenship in third countries, or some combination of these—many Palestinians
who support rejectionist groups such as Hamas and Palestinian Islamic Jihad might
reassess their opposition to peace.

This said, it would be unrealistic to believe that, whatever the specific terms of a
land-for-peace agreement, all of the Israelis who believe that the land between the
Mediterranean and the Jordan River must be entirely Jewish and all of the
Palestinians who believe the same land must be entirely Arab could ever be
assuaged. Consequently, a U.S. peace initiative should focus on disempowering
these groups—that is, making it impossible for their opposition to block the
implementation of a land-for-peace agreement.

a. For the past thirty years, Israeli settlers and their supporters have become a key
component—perhaps the key component—in the power base of Ariel Sharon's
Likud party.33 These Israelis provide Likud's core constituency, and the Party
reciprocates by providing enormous government benefits to the settler
movement...34

Any U.S. initiative should drive a wedge between the settlers and both their
supporters inside the Green Line and the rest of the Israeli population. U.S. efforts
to reduce the quality of Israel's BATNA by threatening to withhold economic,
military, and political support should Israel reject the proposed agreement, as
explained above, might have this effect...In addition, the U.S.-sponsored land-for-
peace initiative should include as one element a large economic aid package to
Israel for use in dismantling the settlements on land that would, under the
proposal's terms, be part of the state of Palestine35 Withdrawing from the
settlements would be tremendously expensive—the cost of withdrawing from just
the small Gaza settlements is expected to exceed $1 billion, including relocation
payments.36 It would be particularly difficult for Sharon's government to reject a
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U.S.-sponsored agreement if an obvious and immediate consequence of doing so
would be to turn down a large subsidy to dismantle settlements and instead
sacrifice services to Israelis living within the Green Line in order to preserve the
settlements.37

b. As we asserted above, any U.S.-sponsored peace agreement should include a
specific warranty committing the PA to use all its available resources to dismantle
the infrastructure of terrorist organizations within the Territories.3® However,
relying on the PA alone to control terrorism and make a land-for-peace agreement
both possible and enduring has failed thus far, and its future prospects remain
uncertain at best. To maximize the chances of success, a U.S. peace initiative should
include a multi-pronged approach to controlling terrorism by Palestinian
rejectionists, with commitments of the Palestinian security forces only part of that
approach. In addition, the United States needs to exert direct political pressure on
Arab and Muslim nations that provide economic and military assistance for
Palestinian rejectionists to eliminate (or, more likely, reduce) that assistance, and to
support Israel's construction of a separation barrier to provide a level of defensive
protection against terrorist attacks.39

The repeated failure of Israelis and Palestinians to negotiate an enduring peace
agreement, however, suggests the need for new analytical prisms through
which to view the Middle East conflict. We believe that our framework, informed by
negotiation theory, presents a fresh way to conceptualize the impediments to
peace in sufficient detail to generate policy proposals but not in so much minutiae
that paralysis results.

Our framework also leads logically to policy prescriptions for the United States
that do not fit neatly into the usual political debates on the subject.
Neoconservatives (often closely aligned with the Bush administration) have argued
that to struggle for Middle East peace requires the United States to use all military,
political and economic means at its disposal to pressure recalcitrant Arab and
Muslim regimes to make peace and overthrow those that will not.4° Liberals, in
contrast, insist that Middle East peace requires the United States to become directly
involved in lIsraeli-Palestinian negotiations and work more closely both with
multilateral institutions such as the United Nations and with its European allies.4"
Our framework suggests that a strategy most likely to help break the impasse
would include elements of both of these approaches plus a number of other
features as well.

Most importantly, our analysis suggests that any U.S.-sponsored Middle East
initiative can maximize its likelihood of success by consciously addressing the full
range of potential roadblocks to peace. The Bush administration's determination
that Yasser Arafat was the primary impediment to peace resulted in four years of

Journal - UCLA School of Law



single-minded focus in Washington on eliminating his influence. Pursuing a policy
so narrow was and continues to be a high-risk approach. Even if Arafat's ultimate
successor is a faithful agent of the Palestinian people, the absence of a bargaining
zone, blocking minorities on one or both sides, and strategic hard bargaining will
still threaten to derail attempts to settle the Israeli-Palestinian conflict on the basis
of land for peace. Arafat's death has given many Israelis, Palestinians, Americans,
and other interested parties a renewed sense of optimism that an Israeli-
Palestinian peace might be possible. A reinvigorated U.S. policy must be
comprehensive—that is, consciously designed to overcoming each of the potential
roadblocks. <
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support the Accord 53% to 44% opposed, and Palestinians support it 56% to 39% opposed). Israeli support
for the Accord declined toward the end of 2003; one commentator suggests that support "dropped as the
public became aware of the full extent of its implications,” "its identification with Yossi Beilin, who is
viewed as Israel's leading dove," and "because of the Accord's European support.”.

See Palestinian Ctr. for Policy and Survey Research, Public Opinion Poll #1,
http://www.pcpsr.org/survey/polls/2000/pia.html (July 27-29, 2000). One could interpret this finding as
showing that even before the current war, Palestinians supported terrorist activity. That said, it is also
undeniable that support for Arafat and his Fatah Party, relative to more radical Palestinian groups, has
taken a strong hit since the outbreak of the war. As Khalil Shikaki has noted, "the domestic legitimacy of
the PA has been severely damaged. Its ability to provide services has been crippled, and the standing of
Yasir Arafat and Fatah has dropped dramatically.” Khalil Shikaki & David Makovsky, Wash. Inst. for Near
East Pol'y, Special Policy Forum Report: Assessing Palestinian-Israeli Violence: Two Years On, PEACEWATCH No.
398, at http://www.washingtoninstitute.org/watch/index.htm (Oct. 3, 2002). In other words, a
complicated process emerges whereby Israeli attacks undermine the PA and its ability to provide services,
leaving a gap to be filled by Hamas. It is not clear that this trend will continue inexorably; instead, Hamas
has achieved important political gains from the intifada and has been able to become the dominant force
in Palestinian politics. It may have hit its maximum. See David Makovsky, Wash. Inst. for Near East Pol'y,
Israel and the Palestinians: An End of Year Assessment (Part I), Peacewatch No. 438, at
http://www.washingtoninstitute.org/watch/index.htm (Dec. 23, 2003). Still, Makovsky concedes that
opposition to the Accord only reached 50%, hardly a stinging rebuke. /d. Makovsky also reports that 58%
of Palestinians opposed the Geneva Accord, mostly due to its provisions on refugees and its limitations on
Palestinian sovereignty. Id. These poll results also suggest that political space exists to gain Palestinian
approval. In addition, Makovsky states that only 37% of the Israeli public opposed the People's Voice
initiative, and that the initiative had gained 100,000 Israeli and 60,000 Palestinian signatures through
the end of October 2003. UN's Annan Boosts Nusseibeh-Ayalon, Geneva Peace Plans, HA'ARETZ, Oct. 29,
2003, http://www.haaretz.com/-hasen/pages/arch/ArchSearchEngArt.jhtml. A resolution along the lines
of the Geneva Accord and People's Voice would also be unlikely to attract a French veto, as Paris has
already endorsed the Accord. See France, Belgium Draw Israeli Ire Over Geneva Accord, EurActiv.com,
http://www.euractiv.com/Article?tcmuri=tcm:29-116516&type=News (Oct. 28, 2003). French and Belgian
support for the proposal is so strong that Israeli officials believe that Paris and Brussels are bankrolling it.
See Gideon Alon & Aluf Benn, Shalom: France, Belgium Offering $7 Million To Promote Geneva Accord,
HA'ARETZ, Oct. 23, 2003, http://www.haaretz.com/hasen/pages/arch/-ArchSearchEngArt.jhtml. Former
Israeli Foreign Minister Shlomo Ben-Ami has called for a Security Council resolution embodying the
Clinton Plan of December 2000, which is referenced in the Geneva Accord and is essentially restated by
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People's Voice. See Shlomo Ben-Ami, The Security Council May Hold the Key, INT'L HERALD TRIB., Nov. 13,
2003, at 6.

10- See To Israelis and Palestinians: A Statement of Support, NY. REv. BOOKs, Jan. 15,2004, at 46. As we
argue below, international actors play a crucial role in maintaining both the Israeli and the Palestinian
positions. Thus, strong international support of the American proposal would also significantly assist in
creating the bargaining zone because this could change the adversaries' BATNAs. See Part VI.B.2 infra.

. Interview with Daniel Pipes, CNN Newsnight (CNN television broadcast, Mar. 26, 2002), available at
http://www.danielpipes.org/article/144.

12 For specific figures, see Central Intelligence Agency, World Factbook: Israel, at
http://www.cia.gov/cia/publications/factbook/geos/is.html (last updated Nov. 2, 2004) [hereinafter World
Factbook: Israel].

13- See, e.g., David Makovsky, How to Build a Fence, FOREIGN AFF., Mar./Apr. 2004, at 50, 62:

[M]any Israelis of both parties have long considered the Jordan Valley essential to their security .. .. [But]
as former IDF Strategic Division Head General Shlomo Brom and others note, there has not been an
interstate war against Israel since 1973, and Israel has since signed peace treaties with Egypt and Jordan.
Syria's military prowess has been greatly weakened by the loss of its Soviet patron and the end of the
Cold War, and the U.S. toppling of Saddam Hussein has removed the Iraqi threat. The Jordan Valley is
therefore no longer a likely gateway for an invading Arab army.

14- A 2002 Israeli National Security Council report concluded that continued occupation of the
Territories endangers both the Jewish and the democratic character of Israel. See Aluf Benn, Background:
Mapping out Israel's Future, HA'ARETZ, Aug. 23, 2002,
http://www.haaretz.com/hasen/pages/arch/ArchSearchEngArt.jhtml.

15, See, e.g., Erik Schechter, Back to Square One?, JERUSALEM PosT, July 11, 2003, at 1B (observing that
Palestinian terrorist groups caused "a tremendous amount of psychological, economic and military pain
to Israel," and "terrorism within the Green Line costs Israel ... 14 to 19 billion [shekels] a year in lost
revenue and the country's GDP per capita is plummeting at a rate of 3% per year").

16. See, e.g., Bernard Wasserstein, ISRAELIS AND PALESTINIANS: WHY DO THEY FIGHT? CAN THEY STOP?, 141-
45 (2003).

17- Recent polls have found, for example, that 78% of Israelis support withdrawal from most of the
settlements in the Territories, and even a (slim) majority of conservative Likud voters were willing to
accept a Palestinian state. See James Bennet, Israel Coalition Nears Collapse in Budget Fight, N.Y. TimEs, Oct.
30,2002, at A1.

18. The phrase is actually that of Hizbullah leader Sheikh Hassan Nasrallah. Farid Mustafa, In
Hizbullah's Footsteps?, JERUSALEM POST, June 2,2000, at 3B. See also Efraim & Inari Karsh, EMPIRES OF THE
SAND: THE STRUGGLE FOR MASTERY OF THE MIDDLE EAST, (2000) at 181-82; showing the influence of Lebanon
withdrawal on Palestinian strategic thinking). For excellent histories of the collapse of the Ottoman
Empire and the creation of the British Mandate, see Efraim & Inari Karsh, EMPIRES OF THE SAND: THE
STRUGGLE FOR MASTERY OF THE MIDDLE EAST, 1789-1923 (2000); David Fromkin, A PEACE TO END ALL PEACE:
THE FALL OF THE OTTOMAN EMPIRE AND THE CREATION OF THE MODERN MIDDLE EAST (1990). An important
although highly controversial description of Jordan's conquest of the West Bank in 1948-1949 is Avi
Shlaim, CoLLusION ACROSS THE JORDAN: KING ABDULLAH, THE ZIONIST MOVEMENT, AND THE PARTITION OF
PALESTINE (1988). Shlaim's work receives a thorough, trenchant, and respectful critique in Iltamar
Rabinovich, THE RoAD NoOT TAKEN: EARLY ARAB-ISRAELI NEGOTIATIONS (1991), which also provides important
background on Jordanian actions. It receives a thorough, trenchant, and not-very-respectful critique in
Efraim Karsh, FABRICATING ISRAELI HISTORY: THE "NEW HISTORIANS" 69-193 (1997). Another excellent history
of the 1948 war is Yoav Gelber, PALESTINE 1948:WAR, ESCAPE AND THE EMERGENCE OF THE PALESTINIAN
REFUGEE PROBLEM (2001).

19- See Wasserstein, supra note 16. Glenn E. Robinson, Being Yasir Arafat: A Portrait of Palestine's
President, 82 FOREIGN AFF., Nov./Dec. 2003, at 136, 138 ("Polls consistently show that about 70 percent of
Palestinians [in the Territories] want a twostate solution and believe in reconciliation with Israel after the
Palestinian state is created."); Palestinian Ctr. for Pol'y and Surv. Res., Poll No. 5,
http://www.pcpsr.org/survey/polls/2002/psepressrelease.html (Aug. 26, 2002) (finding 73% of surveyed
Palestinians residing in the Territories support reconciliation between the Israeli and Palestinian people
on the basis of Israeli recognition of a Palestinian state).

20. The best description of the poll's findings and guide to interpreting it is found on the website of
the Saban Center at the Brookings Institution. Khalil Shikaki, PALESTINIAN REFUGEES: PREFERENCES IN A
FINAL ISRAELI-PALESTINIAN PEACE AGREEMENT, LUNCHEON DiscussioN (July 16,2003),
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http://www.brookings.edu/fp/saban/events/20030716.pdf.

21 1d.

22. 4.

23- This approach is called "mediat[ion] with muscle." See TouVAL, supra note 1; KEASHLY & FISHER, supra
note 7, at 438.

24- f. Daniel Ehrenfeld et al., Aid Conditionality and the Peace Process: An Analysis of Its
Implementation, INT'L ). WORLD PEACE 59 (2003).

25- Cf. Chester A. Crocker et al., Multiparty Mediation and the Conflict Cycle, in HERDING CATS:
MuLTIPARTY MEDIATION IN A ComPLEX WORLD, supra note 7, at 19, 31 (noting that "offers of side-payments or
coercive threats" will sometimes have to be used by third parties to change the "cost-benefit calculus of
warring parties away from violence to a consideration of various political alternatives"); Jeffrey Z. Rubin,
Conclusion: International Mediation in Context,in MEDIATION IN INTERNATIONAL RELATIONS 249 (Jacob
Bercovitch & Jeffrey Z. Rubin eds.,1992) (discussing "reward power" and "coercive power" employed by
mediators).

26. Fora typology of power that includes the use of these terms, see id. at 249, 255.

27- The Arab-Israeli conflict demonstrates the importance to would-be peace-makers of the ability to
use positive and negative leverage to affect the choices of disputants. In a careful study of mediative
interventions in the region, Saadia Touval juxtaposes a description of a failed mediation attempt in which
a U.N. envoy "possessed no resources that could enable him to provide incentives or to threaten
punishment” with the effort of an American envoy (acting on behalf of the United Nations) the following
year who succeeded in brokering an Arab-Israeli armistice, in part due to his potential ability to "affect
U.S. attitudes and relationships with the government[s] in question," all of whom wanted diplomatic or
economic assistance from Washington. TouvaL, supra note 1, at 51-52, 72-73. Touval also, in explaining how
U.S. Secretary of State Henry Kissinger succeeded in forging a series of Arab-Israeli agreements in the
early 1970s, calls the "weight of American pressure and the lure of U.S. incentives . .. the decisive impact.”
Id. at 281.

28. See, e.g., Yossi Alpher, EIGHTEEN MORE MONTHS AT LEAST, bitterlemons.org, at
http://www.bitterlemons.org/previous/bl29gogo3ed37.html (Sept. 29, 2003) (noting that while Israel has
the ability to deal with its major threats, "the Jewish body politic appears to be paralyzed by fear" of, inter
alia, "angry settlers and their rabbis").

29. See The Price of the Settlements, HA'ARETZ, Sept. 26, 2003,
http://www.haaretz.com/hasen/pages/arch/ArchSearchEngArt.jhtml (noting that the Israeli government
spends 2.5 billion shekels per year on the settlements and 40,000 shekels per settler family over and
above the normal funds spent per citizen); Moti Bassok, Decades of Tax Breaks for the Settler Population,
HA'ARETZ, Sept. 26, 2003, http://www.haaretz.com/hasen/pages/arch/ArchSearchEngArt.-jhtml. The
settlers have, in fact, brilliantly used their leverage between the larger parties to extract enormous
benefits out of proportion to their numbers. In a classic article, Albert Hirschmann demonstrated the
underlying logic of this strategic behavior. See Albert O. Hirschmann, The Stability of Neutralism: A
Geometric Note, in ECONOMIC THEORIES OF INTERNATIONAL PoLITICS 292-99 (Bruce M. Russett ed., 1968)
(showing how "Thirdonia" can extract large payments out of "Usonia" and "Russonia").

30- See infra Part V.C.2.a.

3% For a detailed description of Clinton's post-Camp David ideas, see Dennis Ross, THE MisSING PEACE at
784 (2004); ("President Bush ... believe[d] that we had indulged Arafat too much.")

32- f Lawrence Susskind & Eileen Babbit, Overcoming Obstacles to Effective Mediation of International
Disputes, in MEDIATION IN INTERNATIONAL RELATIONS, supra note 25, at 30, 33 (noting that a condition of
mediation effectiveness is that party representatives have "authority to speak for their members and to
commit to a course of action").

33- Fora background on the settler movement and its role in the Likud, see Isabel Kershner, Tearing
Ourselves Apart, JERUSALEM REP., Nov. 18,2002, at 12. Over the last four years, right-wing settler movements
have become more influential within the Likud party. See Leslie Susser, The Infiltrators, JERUSALEM REP.,
Dec. 2,2002, at 34.

34- See, e.g., Gerald M. Steinberg, Israel's Best Option, bitterlemons.org, at
http://www.bitterlemons.org/previous/blogo2o4eds.html (Feb. 9, 2004) (noting that Sharon's "long-term
core constituency" is the settler population located in "Judea, Samaria and Gaza").

35- As we suggested above, a U.S.-sponsored land-for-peace agreement might permit Israel to retain
some settlement blocks that are located close to the Green Line, perhaps in return for territorial
concessions elsewhere. See supra Part VI.A.2. Any land-for-peace proposal, however, would likely call on
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Israel to evacuate a large number of settlements and turn the land over to Palestine.

36. Greg Myre, Israeli Panel Approves Payout for Settlers Who Leave Gaza Strip, NY. TIMES, Sept. 15, 2004,
at As.

37- By one estimate, relocating all Jewish settlers into Israel would cost $6 billion. Dan Ephron, Middle
East: The Sky's the Limit, NeEwswEEk, May 27, 2002, at 44, 46.

38. See supra Part VI.B.2.a.

39- See infra Part VI.C.2.b.2.

40- see generally David Frum & Richard Perle, AN END TO EviL: How To WIN THE WAR ON TERROR (2004).
Frum served as President George W. Bush's principal speechwriter during the first two years of the Bush
administration; Perle formerly served on the Defense Intelligence Advisory Board and is a leading thinker
in the neoconservative camp.

41- A representative statement can be found in Harold Hongju Koh, On American Exceptionalism, 55
STAN. L. REV. 1479, 1490-91 (2003).
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A Defense of Paid Family Leavet

Gillian Lester*

The problem of combining work and family life is perhaps the central challenge
for the contemporary American family. In this Article, | evaluate and defend
government provision of paid family leave, a benefit that would allow workers to
take compensated time off from work for purposes of family caregiving.

A legal intervention in the arena of work-family accommodation can only build
on some prior normative understanding of the family, and embedded within that,
contested value choices about women's identities and entitlements in workplace,
family, and society. | am not the first legal scholar to advocate paid family leave of
some kind.! The additional contribution here is to offer a normative defense of such
a program based on its potential to increase the workforce participation of those
who bear the principal obligation of caregiving-women. This, | argue, will increase
equality of economic opportunity and the distribution of social power associated
with status in paid labor markets. It also will enhance women's capacity to
determine the conditions of their lives. In advocating paid family leave, I distinguish
myself from those who would make family care subsidies available equally to
caregivers who do and do not participate in the paid workforce, and from those who
would shun workplace accommodations in favor of more "commodified" caregiving
institutions external to the family.

Paid family leave is particularly valuable, | argue, because other possible
alternatives, such as daycare, cannot entirely replicate the value of personal time
away from work to engage directly in family caregiving. For women currently
working who want to give personal care to family members but cannot afford
adequate time off to do so, paid family leave will improve their quality of life and
benefit those they care for. For women on the margin between working and staying
home, the availability of paid leave may make market work more feasible and
attractive, and as a result, increase their attachment to the workforce. At the same
time, we must be wary of overly generous leave provision. Very generous leave
provisions might encourage such lengthy absences from the job as to undermine
women's development of human capital and connection to the workforce. Further,
the method used to finance the program must be sensitive to important issues of
distributive justice and the challenge of ensuring that the program confers gains on
its intended beneficiaries. The government should spread at least some of the costs
of the program beyond those workers—women in their childbearing years—most
likely to take leave.

Paid family leave would have two components. It would have a family illness
leave component, i.e, temporary paid leave for someone who is not herself

Excerpt from:

Introduction
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incapacitated, but who has a familial obligation to another person who is seriously
ill or disabled. It would also have a parental leave component, covering non-medical
temporary leave for purposes of allowing parents to nurture newborn children. The
Family and Medical Leave Act ("FMLA") mandates that employers give up to twelve
weeks of job-protected leave per year to workers who need to care for a newborn
child or their own serious illness or the illness of a family member.2 Coverage
limitations mean that only about half of all workers, and less than one-third of
steadily employed new mothers, receive these protections.3 More importantly, the
law does not require wage replacement. This makes the American system the least
generous of industrialized nations. All western European nations have programs
that give women workers the right to at least three months paid maternity leave,
with as much as a year or more in some countries, as well as paid parental leave -
for either parent.4

For workers who need to take time off to address family or medical needs,
financial worries loom largest among their anxieties about taking leave.5 The
hardship of lost wages leads some workers to foreshorten their time away from
work®or simply forgo a needed leave.7 A sizeable percentage of workers who lack
access to paid benefits resort to public assistance for support during family leaves.8
Finally, although more difficult to measure, there are likely some workers who
would enter or remain in the workforce if there were better prospects of supported
family leaves, but who instead quit or stay home to address their family or medical
needs.

Recently, the debate over paid family leave has been revitalized. In the past few
years, twenty-one states have introduced bills to expand their unemployment
insurance ("UI") programs to provide wage replacement to parents following the
birth or adoption of a child.9 In addition, several states are considering bills that
would expand existing temporary disability insurance ("TDI") programs or create
new public insurance schemes to provide paid parental or family illness leave.'© In
2002, California became the first state in the nation to provide employees paid
leave benefits not only for personal illness (including maternity leave), but also for
parental bonding and caring for sick family members." These developments make
closer examination of paid family leave timely.

Although this Article deals exclusively with paid family leave policy, the goal of
equalizing men's and women's respective contributions to both market work and
family caregiving can only be achieved through a composite of interlocking social
policies. For example, affordable, high-quality, publicly available childcare, while not
a substitute for paid leave, is a critical part of the picture.2 Effective
antidiscrimination laws,’3 income tax policies that do not penalize dual-income
married couples,'4 and a shorter workweek’s are also key components. In addition,
any paid leave policy we adopt must contain effective incentives for men to take
leaves, [a challenge | pursue in some detail below].16 Thus, paid leave is not the only
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way to advance the goal of greater gender equality in the balance of work and
family responsibilities, and paid leave cannot achieve such equality alone.
Nevertheless, it is a crucial piece of the puzzle, deserving extended reflection in its
own right...

g Ithough paid leave alone cannot completely equalize the division of men's and
women's respective contributions to family and market labor, in this section |
argue that both theory and data suggest that it is a crucial piece of broader reform.

...Limited job availability and discrimination may make it difficult for the worker
to find a match between her skills and the tasks of the job so that she can find a
position as good as her previous employment.’7 As a result, she may decline to
reenter the workforce, or may underinvest in developing her skills, knowing that
downstream job-switching may reduce returns to the investment.'8

The availability of family leave can alter these incentives, thereby increasing
women's workforce attachment. Unpaid, or job-protected, leave such as the leave
that the FMLA provides, reduces the risk of having to switch jobs after interrupting
work to care for family members. Job-protected leave might, on the one hand,
increase job interruptions because women who previously worked continuously for
fear of losing their jobs will no longer face this risk. For other women, the
availability of job-protected leave will increase their willingness to invest in skills
that will advance their career with a particular employer because they know they
will be able to recoup their investment. By allowing workers to return to their pre-
leave position, job protection also reduces the degree of downward mobility
associated with family-related career interruptions. It might also encourage some
women to accept employment in the first place if they know that future family-
related work interruptions will not jeopardize their employment security.

Adding a wage replacement component may further influence workers' leave
decisions. Job protection is insufficient encouragement for some workers who need
leave to actually take it."9 Compensation would likely increase the willingness of
these workers to take needed leaves. The fact that some workers may take longer
leaves than they would have taken otherwise does not necessarily mean they will
become less attached to work or experience downward mobility in the workforce.
Some women, especially those who cannot afford not to work, will maintain a
strong attachment to the workforce with or without paid family leave. In these
cases, the availability of leave benefits may have a positive effect regardless of its
neutrality with respect to workforce incentives. It may reduce the stress associated
with balancing work and family, as well as improve the welfare of children and
elders who receive care from these workers.

The Effect of
Paid Family
Leave on
Women's
Workforce
Participation

the theoretical
impact of
family leave
policies on
women's
workforce
attachment
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For other workers, the availability of paid family leave will decrease their
workforce attachment. If wage replacement makes it possible for a worker to take
a very long leave, for example, by combining paid and unpaid leave, the worker's
workforce commitment may erode during the extended time away. She might
decide she would prefer to exit the workforce, thus taking a longer hiatus from
employment than she would have if she were limited to unpaid leave. In addition,
skill erosion as well as the severing of her former employment relationship may
mean that if she reenters the workforce later, she will find an inferior job match.

For still other workers, we would expect wage replacement to increase workforce
participation. First, the availability of wage replacement in conjunction with job-
protection during family-related work interruptions will make working (and
investing in job skills) more attractive for some women on the margin between
working and staying home or between working and accepting public assistance. In
families with children, for example, a dual-earner arrangement, while increasing
household wage income, also imposes opportunity costs in terms of foregone
opportunities to give personal care and attention to those children. In addition to
the financial cost of obtaining childcare, the family may also view the forgone
opportunity of having a parent provide care personally as being psychologically
costly.2° For some workers in their childbearing years, especially those of average or
low income, the anticipation of unpaid work interruptions in the approaching years
may lead them to feel that their economic contribution to the family through paid
employment will be outweighed by the economic and noneconomic opportunity
costs of market work. A policy of providing wage replacement during leaves of
absence may tip the balance of opportunity costs in such cases...

In addition, we might predict that some women who would have quit and
switched employers if the leave were unpaid will be more likely to return to their
previous employer if the leave is paid. A worker who receives wage benefits while
on caregiving leave may feel a sense of reciprocity for having received paid benefits
and may be more likely to return to the former employer as a result. Sociologists
have observed that workers may develop norms of reciprocity akin to those in a gift-
giving relationship as a result of receiving generous treatment.2 Of course, if paid
benefits are mandated, as this Article suggests, the worker who is attentive to the
sources of the various components of her compensation package will not treat the
wage replacement as a gift, and this impulse to reciprocate will not arise. | think it
is plausible and indeed likely, however, that for many workers, the accounting
behind what makes up a paycheck may not be so clear cut. The worker's experience
of continuing to receive a paycheck from her employer during a period of family
leave may well have the effect of boosting her morale, commitment, and sense of
loyalty to the employer. In addition to the morale-boosting effect on workers, the
existence of "mandated generosity" may have a spillover effect on some employers.
Basic government mandates may encourage firms that wish to be seen as "high
road" employers to go beyond minimum compliance and offer benefits that exceed
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the floor. In light of this phenomenon, we might expect paid leave, even if
mandated by the government, to play a norm-setting role for at least some
employers, and in turn trigger reciprocity impulses that enhance employee loyalty
in the aftermath of family-related work interruptions.22

We might also expect wage replacement to increase women's workforce
attachment beyond job-protection mandates because some family units will make
structural adjustments in response to reduced income. If a worker is unable to take
an income-supported leave from work, the whole family may make adjustments to
accommodate reduced income, e.g., moving to a cheaper apartment or having the
father take on more work responsibility.23 These adjustments may, in turn, create a
new set of family norms, expectations, and economic needs, and reduce the
impetus for the caregiving spouse to return to work following job interruption.
Wage-protected family leave, because it will minimize shocks to family income
from workers' job interruptions, may inhibit more permanent adjustments that in
the short run simply ease the strain of downward mobility, but in the long term
tend to entrench the division of men and women into their traditional roles.

In sum, economic theory predicts that government mandates requiring paid
leave for maternity purposes will affect different mothers differently: some will be
unaffected, some will take longer leaves, some will take leaves instead of quitting,
and some will enter the workforce who would not have done so otherwise. How
aggregate labor supply (and demand) will change are empirical questions.
Certainly, paid leave may confer benefits on workers and society aside from its
effects on women's workforce participation. For example, it may have the beneficial
effects of improving parent-infant bonding, and improve the health outcomes of
sick children and disabled elders. However, from the normative perspective of
encouraging women's involvement in market work, a leave program that results in
some women taking more and longer leaves, thus decreasing their workforce
experience, will have a net positive effect only so long as it: (1) does not actually lead
them to quit or take extremely long leaves, and (2) has the offsetting effect of
encouraging other women to join the workforce or refrain from quitting.

The next Section, which analyzes empirical studies on the relationship between
family leave policies and women's labor market behavior, suggests that on balance,
paid leave policies may enhance, rather than erode, women's workforce
attachment.

I conomists Jacob Klerman and Arleen Liebowitz compared female labor force Empirical

behavior before and after the passage of state laws in the 1980s that provided ;’gg;?g;;’;;he

unpaid maternity leave.24 They found these laws had positive but insignificant Between Family
\ . Leave and Women's
effects on new mothers' labor market behavior.25 An analogous study based on a Labor Market

more recent population sample found that the passage of the FMLA had similarly Outcomes
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modest effects.26 The authors of these studies concluded that in the absence of
wage replacement, parental leave laws may do little to alter the status quo.27

Two other studies, measuring the effects of the FMLA alone, found that it had
moderately positive effects on women's workforce attachment. One study that
tracked mothers for a full two years after birth found that after the passage of the
FMLA, mothers returned to work more quickly and in greater numbers, and were
more likely to return to their former employer.28 Another study found that the
FMLA increased employment of women with children under the age of one.29 Taken
as a whole, studies of state and federal unpaid leave laws suggest that these laws
led to increases in both maternal leave-taking and workforce attachment, but the
effects were only modest.3°

Some researchers have tried to measure the incremental effects of adding wage
replacement to family leave policies. Economist Jutta Joesch found that women
with access to paid leave were more likely to take time off from work during the
birth month than women with access to unpaid leave only.3' However, mothers
with paid leave worked longer into their pregnancy and returned to work sooner
once their infant was one month old.32 These data suggest that in the absence of
wage replacement, mothers are more likely to make "all-or-nothing" choices: either
return to work immediately or significantly decrease attachment to the workplace
by quitting or taking a very extended leave of one year or more.33By inducing some
women who otherwise would quit or take a very lengthy leave and possibly switch
jobs to remain with their employer and return fairly quickly, paid leave may improve
their labor market attachment and status. As we have seen, returning to work for
one's previous employer after taking time off has the advantage of allowing the
worker to exploit firm-specific human capital, retain seniority, and relearn old skills
rather than acquire new ones.34

A study published by the U.S. Census Bureau suggests that paid leave increases
the likelihood that a worker will return to her previous employer rather than
quitting or switching jobs.35 In a sample of women between 1991 and 1994, among
women who returned to work by the twelfth month after giving birth, those who
returned to their pre-birth employer were more likely to have received paid leave
(61%) than unpaid leave (48%) or no leave, i.e., quit (5%).36 Conversely, among
women who returned to work within a year but switched jobs, most had previously
quit (63%), but a sizeable proportion had been on an unpaid leave (29%).37 Only 12%
of "switchers" had done so following a paid leave from their pre-birth employer.38
The study found that workers who switched jobs had lower hours, lower pay, and
jobs demanding fewer skills than workers who returned to their previous
employer.39

These studies suggest a strong association between paid leave policies and rapid
returns to work. What is difficult to discern from these studies is the direction of
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causality. Are women with access to private employer-paid leave policies on average
more motivated and career oriented than those whose jobs or employers do not
provide such benefits, or does the provision of paid leave itself increase workforce
commitment and motivation?

Studies of paid maternity leave policies in Europe are helpful in this regard. In
Europe, paid leave benefits are government mandated, eliminating the possibility
of selection bias between comparison groups. European studies cannot compare
paid and unpaid leave policies because the norm for many years across European
countries has been paid leave. However, the fact that European countries have been
experimenting for several decades makes it possible to study the long-term effects
of paid leave policies on workforce composition.

Economist Christopher J. Ruhm studied the economic effects of mandated paid
parental leave in nine European countries over the twenty-four-year period of 1969
through 1993.4° During that time, government-mandated leave entitlements
roughly tripled in generosity.4' Ruhm found these changes associated with a 3-4%
increase in women's employment levels.42 He also suggests that the increase
would still be substantial even after adjusting for the likelihood that some women
who would not otherwise work temporarily enter the workforce solely to trigger
benefit eligibility,43 and the likelihood that some women, while on parental leave,
are counted as "employed” though they are physically absent from work.44 Ruhm
also analyzed the effects of paid leave laws on the employment levels of women in
their childbearing years as compared with older women and found the effects to be
concentrated in the younger cohort: for women aged twenty-five to thirty-four
years, forty weeks of job-protected paid leave increased employment-to-population
ratios by around 7-9% compared with an approximately 4% increase for all
women.45 Similarly, economists Cal Winegarden and Paula Bracy found that as the
generosity of public paid leave programs in seventeen member countries of the
Organisation for Economic Co-operation and Development ("OECD") increased over
a thirty-year period, so too did the workforce participation of women in their
childbearing years.46

A recent OECD analysis also concluded that paid family leave policies increase
workforce participation for women in their thirties.47 The report grapples with the
issue of causality, pointing out that in countries where women are more present in
employment, they may be better positioned to agitate for benefits, making the
causality run from increased attachment to stronger policies, rather than the
reverse.48 Yet the report is skeptical that this alone explains women's employment
growth in countries with strong policies, pointing out that many countries with
currently high levels of female workforce participation, in particular, the Nordic
countries, were among the first to introduce work-family reconciliation policies,
prominently including paid family leave programs as part of a deliberate effort to
increase female employment levels.49
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Conclusion

Finally, if one's goal is to increase workforce attachment, there may be a limit on
how generous a paid leave policy ought to be. The Joesch study found that among
women with access to paid leave, the amount of leave available affected how much
time they took: with more leave available, women took longer leaves, although this
effect eventually leveled off.5° Leaves of very lengthy duration might lead to a loss
of work experience and depreciation of human capital.5" Perhaps consistent with
this, a study of social attitudes in countries with family leave benefits of varying
generosity found that countries with extremely generous parental leave policies
(Germany, with more than eighteen months leave, and Austria, with more than one
year leave, though both with only a portion at full pay) tended to have the most
"traditional” attitudes about working mothers.52

In sum, empirical studies suggest that paid leave policies increase the likelihood
that women will take leave. At the same time, modestly generous leave policies
appear to hasten women's return to work and increase the likelihood that they will
return to their former employer. Such returns are associated with higher pay,
greater use of skill, and more hours of work. Looking at labor market supply
generally, paid leave policies appear to increase women's overall labor market
participation.

Let me address some objections that will help situate my contribution within the
existing feminist academic discourse on work/family conflict. First, | propose to
direct resources to workers in particular, with no offsetting increase in subsidies to
stay-at-home caregivers. One may question whether my scheme would be fair to
stay-at-home caregivers. Some might go so far as to say that my position implicitly
denigrates women's powerful contribution to the economy through the domestic
sphere. My response is that | do not denigrate the value of family caregiving. | do,
however, wish to expose the practical reality that different forms of contribution
command different kinds of social and economic rewards. Facially neutral provision
of subsidies would itself represent a choice that implicitly defends the status quo.
Others might object in a similar vein that | fetishize work over other conceptions of
the good life. In truth, however, | am less interested in advocating self-fulfillment
from paid employment than | am in advocating women's economic independence,
or more particularly, their practical access to work as a lever of economic
independence.

Another objection could come from scholars at the other end of the spectrum
who strongly advocate women's workforce participation, but believe that
workplace accommodations such as paid leave will actually undermine labor
market equality. Their argument is that by making it easier for women to move in
and out of the workforce, paid leave may reinforce stereotypes about women's lack
of commitment to paid employment. Instead of paid leave, these scholars
emphasize policies such as high quality publicly provided daycare, or increased
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subsidies for hiring professional caregivers in the home. Let me be clear: | strongly
support the improvement of external institutions, like childcare, for facilitating work-
family balance. Paid leave cannot do the work of changing the status quo without
significant help from other policy reforms, such as childcare, tax reform, and vigorous
enforcement of antidiscrimination laws. At the same, time, | do not think that
something like childcare can fully substitute for paid leave. A significant group of
workers has an inflexible demand to be able to give at least some care personally,
especially in those acute moments of having a new infant, or a seriously ill child or
spouse. Externally-available care is a necessary complement, but not a substitute, to the
particular need that paid leave satisfies.

| do, however, take very seriously concerns about the hazards that paid leave could
deepen gendered segmentation of labor markets, and | try to address these concerns in
the details of program design. More specifically, these concerns push me towards
advocating (1) financing benefits in a way that spreads the costs of provision beyond
women, e.g., through across-the-board payroll taxes; (2) reasonably strict eligibility rules
(several months of work in the previous year, and at least 60% full-time hours), (3)
benefits that are not overly generous (70% of earnings, with a floor and ceiling to avoid
severe regressivity), and (4) a serious effort to build in incentives for men to take
leave. «
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Leave in France, in PARENTAL LEAVE: PROGRESS OR PITFALL? 79 (Peter Moss & Fred Devin eds., 1999) (arguing that

UCLA School of Law -

Journal

[51]



[52]

Journal -

France's policy of allowing up to three years of leave, taken overwhelmingly by women, leads to erosion of
job skills and may reinforce employer prejudice regarding women's work commitment); See Jane
Waldfogel, Understanding the "Family Gap" in Pay for Women with Children,12 ). ECON. PERsP. (1998) at 142
(suggesting that Germany's policy of permitting up to three years of maternity leave, including a period
in which women are prohibited from returning to work, has increased the wage gap between single
women and single men and between married women and married men).

52- See James W. Albrecht et al., A Cross-Country Comparison of Attitudes Toward Mothers Working and
Their Actual Labor Market Experience, 14 LABOUR 591, 597 tbl.3, 598 (2000). The authors qualify their
conjecture to this effect, noting that the direction of causality is uncertain. | will also note that the
attitudes polled were with respect to either part-time or full-time work without distinction. This leaves
open the possibility that some societies have positive attitudes toward mothers working part time but
negative attitudes about them working full time, a posture that | would argue is still fairly traditional.
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Courting Failure:t
How Competition for Big Cases is Corrupting the Bankruptcy Courts

Lynn M. LoPucki*

In late 2001, the Enron Corporation was preparing to file what remains to this day
the biggest bankruptcy case in history.? At the time, a half dozen or more United
States Bankruptcy Courts were competing to attract big cases. For those courts,
Enron was the ultimate prize. The court that got Enron would be the focus of the
bankruptcy world's attention for years and distribute a billion dollars in
professional fees.

The stakes were especially high because big-case bankruptcy was booming. The
number of large, public companies? filing bankruptcy in the United States had
increased steadily from 15 in 1996 to 97 in 2001—a sixfold increase in just five years.
The court that got Enron—and handled it to the satisfaction of the Enron lawyers
and executives who chose the court—would get many more. The judge who
presided would win national attention for him- or herself and, possibly, a billion-
dollar-a-year or more bankruptcy reorganization industry for his or her city. It would
be like winning the competition to host the Olympic Games—not just for a year, but
every year—for as long as the court continued to please the lawyers and executives
who could supply the cases.

The United States Bankruptcy Court for the District of Delaware was a major
contender for the Enron case. Delaware had 41 new big-case filings in 2001,
compared with runner-up New York's 15. But Delaware lacked the judges it needed
to process the cases it had attracted already and the bankruptcy legislation that
would have provided them was stalled in Congress. Delaware's lead in the
competition for big cases remained vulnerable. Other courts, including Chicago,
Houston, and Dallas, had—like New York—copied Delaware's practices and
procedures and publicly declared themselves in competition with Delaware. But at
the end of 2001, they remained minor players. Only Delaware and New York had
more than five big cases that year.

This competition among the bankruptcy courts for big cases put Kenneth Lay, the
founder and chairman of the board of the Enron Corporation, in the catbird seat. Lay
would have his choice of courts for the Enron bankruptcy. If he chose wisely, the
grateful court would protect him from cresting public outrage and, by so doing,
make itself attractive to the corrupt or incompetent executives of future bankrupt
firms.

Excerpt from:

Introduction
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Ken Lay was not a man who deserved protection. In 1999 and 2000, he had
approved the Rhythms and Raptor transactions that resulted in gross
misstatements of Enron's financial position.3 From 1998 to the day Enron filed
bankruptcy in December 2001, Lay sold over $200 million of his Enron stock.4 In the
final year before bankruptcy, Lay was selling the stock to Enron itself, even though
Enron's Board of Directors had not given the approval required by law for the
corporation to make such purchases.5 As the evidence of Enron's impending failure
mounted in the spring and early summer of 2001, Lay accelerated his stock "sales,"
taking $24 million from the company for worthless stock in June and another $16
million in August. In mid-August, 2001, as the end neared and he dumped his own
stock at the rate of $4 million a week, Lay issued his famous memo to Enron
employees assuring them that "I have never felt better about the prospects for the
company ... Our performance has never been stronger; our business model has
never been more robust; our growth has never been more certain ..."6 On October
17, 2001, the day after the Securities and Exchange Commission began the
investigation that put the final nail in Enron's coffin, Enron "locked down" it's
retirement plan.7 The effect was to prevent the company's employees from selling
the Enron stock in their 401(k) pension accounts.8 The stock was trading at $32
when Enron imposed the lockdown; it was trading at $9 when the lockdown ended
30 days later.9 During the lockdown, Lay sold an additional $6 million of his own
stock to Enron.’® Lay continued dumping the worthless stock on Enron to the very
end, grabbing his last $1 million on November 27, 2001"—five days before Enron
filed bankruptcy. Shareholders who kept their shares until the bankruptcy filing got
nothing for them. Conveniently, Enron's auditors, Arthur Andersen, shredded many
of the records that prosecutors would need to investigate Lay and Enron.”2 Lay
refused to testify about any of what he had done, invoking his Fifth Amendment
privilege against self incrimination.’3

Ken Lay was a personal friend of the President of the United States and the
President's largest campaign contributor. Until recently, the President had called
him Kenny-Boy and sought his advice on energy policy. But as Kenny-Boy prepared
to choose a bankruptcy court, the President was pretending not to know him.
Employees who had lost their pensions were crowding the evening news, and
Congress was gearing up to do something about the abuses in corporate America.
In December 2001, the shareholders, the creditors, and the press were all at Enron's
door. The investigators would be there soon. Kenny-Boy needed protection. He
would find it in a bankruptcy court.

From Lay's perspective, the key was to retain control of Enron, if not personally,
through others who owed their jobs—and so their allegiance—to him. As long as
Lay, or others beholden to him, retained control of the company the investigators
would deal with Enron from across the table.
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What Lay probably feared more than anything else was that the bankruptcy
court would appoint a trustee. A Chapter 11 trustee is a genuinely independent
individual chosen by a division of the United States Department of Justice to take
complete, direct control over the bankrupt company. If that happened, the trustee
would employ the investigators, and the investigators would be inside. They would
not be demanding documents in discovery and fighting about their right to access
in court.'4 They would control Enron's employees, attorneys, and accountants and
have the full, free run of the files. Enron's lawyers would be required to divulge to
the trustee everything Lay had told them—before and after the bankruptcy filing.
The attorney-client privilege would no longer apply.’s Everything would come out.

Absent the bankruptcy court competition, a trustee probably would have been
appointed in the opening days of the Enron bankruptcy. Bankruptcy law required
the court to appoint a trustee "for cause, including fraud, dishonesty,incompetence,
or gross mismanagement by current management, either before or after the
commencement of the case."® If Enron didn't fit that bill, it was hard to imagine a
company that would. Nor does a bankruptcy judge have to wait for someone to
request the appointment of a trustee; the only federal appeals court to address the
question ruled that if case warranted appointment of a trustee, the court could
order that appointment even if no creditor requested it.'7 Once Enron filed, all that
would stand between Ken Lay and justice would be a judge of the bankruptcy court
Lay had chosen.

Enron was a Houston, Texas company. The company's headquarters were a
gleaming so-story glass tower in downtown Houston known simply as the "Enron
Building." That building was the center of the company's national and international
operations, the office space for thousands of the company's employees, and the
most widely recognized symbol of the company. The offices of Enron's top
managers were on the fiftieth floor. Ken Lay's was among them.

The United States Bankruptcy Court for the Southern District of Texas, Houston,
Texas Division was just seven blocks away. In an earlier time—before the rampant
forum shopping of the 1980s—the Houston bankruptcy court would have owned
the Enron case by virtue of geography. But in 2001, the Houston bankruptcy court
was merely the most conveniently located of a half-dozen competitors for Enron's
business.

The Houston bankruptcy court had joined the competition for big bankruptcy
cases just two years earlier. It did so by copying the rules and procedures of the
Delaware bankruptcy court and publicly announcing the judges' willingness to
approve higher fees for bankruptcy lawyers who brought cases to the court.’8 The
Houston court's move had been only a modest success. The court had attracted no
bankrupt companies from other cities in 2000 or 2001, but it had hung on to the
bankruptcies of eight of the ten big Houston companies that filed bankruptcy
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during that period. Considering that Delaware got almost half the big cases filed in
the United States during those two years, Houston's 8o percent retention rate was
not bad.

Enron spoiled the Houston court's record by choosing the United States
Bankruptcy Court for the Southern District of New York, Manhattan Division. The
New York court was more than 1,600 miles from Enron's headquarters, in a city
where the company had almost no physical presence (57 employees worked for an
Enron subsidiary in New York).'9 But New York had other advantages.

One was that the New York bankruptcy court had more to gain—or lose—from
Enron than did other courts. New York was home to many, if not most, of the
country's leading bankruptcy professionals, which gave it an edge in attracting
cases. Despite that natural advantage, the New York court had stumbled in the mid-
1990s, allowing Delaware to take center stage. Only in 2000, after several years
with almost no big cases, had the New York bankruptcy court's effort to attract
cases begun to pay off. Although New York joined the competition at about the
same time as Houston, New York had greater success. Enron was the fifteenth big
case the New York court had attracted from other cities in 2000 and 2001. With
Delaware short of judges and unable to manage its caseload, New York was
positioned to once again become the bankruptcy capital of the United States.

Another reason Delaware was not a good choice for Enron was that one of the
district judges there had recently appointed a trustee in a big case merely because
the relationships among the parties had been acrimonious. The Third Circuit Court
of Appeals had upheld the appointment, thus imposing on the Delaware
bankruptcy court perhaps the most liberal standard for appointment of a trustee
applicable anywhere in the United States.2o

New York bankruptcy judge Arthur J. Gonzalez drew the Enron case. From Ken
Lay's perspective, Gonzalez performed splendidly. The creditors moved to transfer
the case to Houston. Judge Gonzalez denied the motion.2' Several major creditors
requested the appointment of a trustee.” Gonzalez delayed a hearing until he
brokered a deal that left most of Enron's management in place.23 During the delay
Ken Lay was able to choose Stephen Cooper as Enron's new CEO.24 Because Cooper
was a respected turnaround manager, the prospects for appointment of a trustee
dimmed. The creditors soon gave up the fight. That meant that directors chosen by
Ken Lay and in office long before the scandal broke remained in control of the
company through the crucial stages of the bankruptcy case. They resigned only
after they too had chosen their own successors.

As a result, the investigators remained on the outside for the duration of the
Enron case. For a management engaged in massive fraud, it was the best
bankruptcy result for which one could hope. The government took almost three
years putting together a case sufficient to indict Lay. Lay has still not been sued for
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his mismanagement of Enron, and it seems likely he never will be. The New York
bankruptcy court had proven itself a trustworthy protector of managements
accused of fraud.

The market reacted swiftly. By mid-2002 managements accused of fraud
delivered three more corporate giants—Global Crossing, a supposedly Bermudan
company actually run from Los Angeles; Adelphia Communications, a Coudersport,
Pennsylvania company; and Worldcom, a Clinton, Mississippi company—to the New
York bankruptcy court. The managers of all three were able to remain in control
through the crucial stages of the cases and choose their own successors. By its deft
handling of the four cases, the New York bankruptcy court surpassed Delaware in
2002 to become the nation's most attractive bankruptcy court.

The competition that broke out among the U.S. bankruptcy courts in the 1990s
was the product of a complex set of laws, practices, and institutions. One must
understand those laws, practices, and institutions to understand the competition,
and so it is with them we begin.

The U.S. government operates bankruptcy courts at about 200 locations
throughout the United States. Each court consists of a "panel" of one or more
bankruptcy judges and serves a specifically designated geographical area called a
"district” or "division." Generally speaking, when a bankruptcy case is filed by or
against a debtor located in the court's district or division, a judge from the panel
hears the case.

Determining where a debtor is located can sometimes be difficult. This is
particularly true for large, public companies that have operations throughout the
United States. Such companies can be incorporated in one state, have their
headquarters in another, and conduct the bulk of their operations in a third. A truly
national company can be everywhere and thus nowhere in particular. To address the
problem, Congress enacted a "venue" statute that specifies the appropriate court or
courts based on characteristics of the debtor. ("Venue" is legal jargon for "place.” A
venue statute prescribes the places where cases should be heard.)

The venue statute that allowed the bankruptcy court competition to develop was
initially written and adopted as a bankruptcy rule by the recently formed
Bankruptcy Rules Committee in 1974. From 1974 to 1978, Congress comprehensively
revised and codified the bankruptcy laws of the United States. In so doing, Congress
incorporated the bankruptcy venure rule into the statute. The provisions so adopted
would have surprising, unintended consequences in the 1980s and 1990s, as large
public companies began filing bankruptcy cases in significant numbers and
bankruptcy judgeships gained stature and became viable career paths. The bottom
line, however, was that by the 1980s, large public companies were free to file their
bankruptcies pretty much anywhere they chose.

The Structure
of Bankruptcy
Court
Competition
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Emerges

For the law to offer a litigant a choice among courts is not particularly unusual.
For many kinds of cases, the law gives the person filing the case a choice between
filing in a state or federal court or a choice between filing in the court where the
defendant resides or the court where the events in litigation occurred. The exercise
of such choices is referred to as "forum shopping." The choice offered large
companies under the 1974 rule and 1978 code revisions were, however, of an entirely
different magnitude. These choices typically would be among dozens of courts,not
just two or three. The revisions became part of the Bankruptcy Code enacted in 1978
and went into effect on October 1,1979.

Through the 1980s, big bankrupt companies and their lawyers exercised their
new powers of choice to pick courts that offered various advantages. About a third
of the cases were filed in a court located somewhere other than where the
company was headquartered. That forum shopping was not particularly alarming
to those who managed the bankruptcy system. The bankruptcy courts, laws, and
rules of procedure are all federal. Theoretically, at least, they are the same
throughout the United States. Forum shoppers certainly could gain some
advantage by their choices, the system managers thought, but not much.

Beginning in 1990, the bankruptcy forum shopping produced an unexpected
dynamic. That year, the single-judge backwater bankruptcy court in
Wilmington, Delaware began attracting corporate giants. Within six years, nearly
9o percent of all large public companies filing bankruptcy in the United States filed
in Delaware. The sudden change surprised and alarmed bankruptcy lawyers and
judges through the United States—and federal policymakers.

In 1997, the National Bankruptcy Review Commission recommended elimination
of the venue provision the big companies were relying on to get to Delaware.
Delaware's two determined senators, however, prevented the Commission's venue
recommendation from coming to a vote in Congress. By the end of 1998, it was clear
that Congress would take no action on bankruptcy venue. The bankruptcy system
had accepted Delaware as its new leader.

Delaware's new bankruptcy industry came at the expense of bankruptcy lawyers
practicing in major cities throughout the rest of the country. Those lawyers began
pressing their local bankruptcy judges to respond to Delaware's competitive threat.
Courts in several major cities modified their local rules and practices to compete for
large public company bankruptcies.

This response to Delaware was possibly unprecedented. In other circumstances,
courts have sometimes expressed views or made rulings that attracted cases. In the
1980s, for example, the liberal Texas state courts attracted the cases of workers
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injured on North Sea Oil rigs. In the early 1990s, U.S. district judge Jack Weinstein
attracted gun and tobacco plaintiffs from all over the United States to his court in
Brooklyn. But those were merely situations in which judges expressed views that
attracted cases. Judges were not changing their views in order to compete with
other courts for cases.

Some of the changes that resulted from the bankruptcy court competition were
for the better. Judges who had thought of themselves as emperors presiding over
federally allotted domains suddenly found that they had to treat lawyers and
litigants with courtesy and respect. If the judges didn't, the "customers" would go
elsewhere. The judges became more responsive and accessible. They scheduled
hearings for the convenience of the lawyers and litigants, not merely for their own.
They published rules and guidelines explaining what they wanted from the
lawyers, and they committed to what they would do in response. One effect was to
make the bankruptcy reorganization process more predictable, generally to the
benefit of everyone involved.

The pressures of competition did not, however, stop at the boundaries of
propriety. The lawyers, corporate executives, banks, and investment bankers who
chose the courts for their cases—the "case placers"—had the power to make
winners or losers of the courts. The case placers wanted more money for
themselves and freedom from the restrictions of bankruptcy law and procedure. In
cities across the United States, they pressed the judges to see how much each judge
was willing to give them.

Slowly, but surely, the entire bankruptcy system began shifting in response to the
case placers' wishes. Professional fees, which had fallen sharply since the 1980s,
began to increase. The courts relaxed conflict of interest standards and granted
lawyers and financial advisers unprecedented releases and indemnification from
liability for their own wrongdoing. The jobs of executives—including those who led
their companies into financial disaster—became more secure, and the courts
allowed their companies to pay their executives huge bonuses, supposedly to retain
the failed executives' valuable services. Deals made among the case placers were
sacrosanct, even if they violated the rights of other parties. Procedures designed to
protect small investors and the public were abandoned.

Even before the nation's bankruptcy courts began emulating Delaware's
reorganization methods, evidence of those methods' failure had begun to
accumulate. Delaware-reorganized firms failed at rates substantially exceeding
those for firms reorganized in other courts. The failures of individual firms were of
course noticed, and efforts were made to explain them. But in the complex,
sprawling world of big case bankruptcy, the pattern of failure—and in particular,
Delaware's role—went unnoticed. When it finally came to light in the spring of
2000, the reaction was one of disbelief and denial. By then, the competition was so
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far along in altering the practices of the bankruptcy courts and the attitudes of
bankruptcy lawyers, judges, and academics, that it seemed impossible to turn back.
As the evidence accumulated, however, it became increasingly evident that turning
back was the only viable alternative.

In the 1990s, the frequency and size of multinational bankruptcies also increased,
with cases such as Bank of Credit and Commerce International (BCCI) and
Maxwell Communications. The newly bankrupt giants discovered that the
competing U.S. bankruptcy courts welcomed the cases of companies from
anywhere on earth. Those in a position to place the cases of multinational
companies generally preferred the U.S. courts because U.S. bankruptcy law
permitted the debtor's executives to remain in control during bankruptcy. The laws
of most other countries put creditors in control. From a Brazilian cable television
company to a Greek shipping concern, multinational companies—and some foreign
companies with virtually no connection to the United States—began filing their
bankruptcies in the United States.

International forum shopping was, however, subject to a limitation not present in
domestic shopping within the United States. Courts anywhere in the United States
were bound by decisions of the Delaware bankruptcy court, but courts outside the
United States were not. A Delaware bankruptcy court decision had only as much
authority outside the United States as the courts of other countries were willing to
give it. This sharply limited what the competing courts could accomplish for those
who brought them the cases.

Coincidentally, an international reform movement that sought to remove that
limitation was already well under way. "Universalists" were seeking to bind the
nations of the world by treaty or model law to honor the decisions of the courts of
a multinational debtor's "home country." In a universalist world, a multinational
debtor's home country court would apply home country law to people and events
all over the world. Other countries would pre-commit to honor the home country's
decisions.

The universalists could not explain what they meant by a multinational's "home
country," and it was apparent that, however the universalists defined that attribute,
multinationals could easily change it. As a result, the growing universalist
movement threatened to replicate the problems of domestic forum shopping and
court competition on a global scale in a far less controlled environment.

Most people are surprised to hear that bankruptcy judges want big cases.
Bankruptcy judges are appointed for 14-year terms. The federal government
pays each an annual salary of $142,324 and, if they leave office after even a single 14-
year term, a full federal pension. Attracting big cases changes neither the salary nor
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the pension. The judges who attract the cases generally end up with heavier
caseloads than those who do not. Big cases mean more work.

Not all judges do want the cases. Those who do, want them for any of four
reasons. The most obvious are personal. A judge who presides over the
reorganizations of large, public companies has the opportunity to work with the
leading professionals in the fields of bankruptcy and finance. When the judge does
so, the judge is the most powerful person in the room. Millions and sometimes even
billions of dollars turn on his or her decision. The status that power confers extends
beyond the courtroom.

Celebrity comes along with the power. The judges' decisions are reported in the
media. Judges in the biggest cases have standing invitations from professional
organizations to travel to resort cities at the organizations' expense to give
speeches and be honored. If they return to law practice, which many do, clients with
big cases will seek them out. When a bankruptcy judge dies, the obituary will likely
mention the big cases over which the judge presided—assuming, of course, there
were any.

The most important reasons that the judges want the big cases, however, are
somewhat more subtle. Each bankruptcy judge is a member of a community. In any
large city in the United States, there are 100 or more lawyers and other
professionals specializing in bankruptcy practice. Those professionals interact daily
as they resolve cases in the local bankruptcy court. The professionals in a city
typically form an association that meets regularly for lunch and occasionally for
multiday conferences. Many of the members become close friends.

When a bankruptcy judgeship becomes available, the community seeks to install
one of its own. More often than not, the effort succeeds. As with any position of
leadership, the one chosen incurs a debt to his or her supports. Those supporters
expect a certain amount of loyalty. If a judge forgets how he or she got the job, the
judge will be reminded if and when the judge seeks a second term. The committee
that passes on reappointments will probably survey the members of the local
bankruptcy bar regarding the quality of the judge's prior service.25A recent study
found that more than 8 percent of the bankruptcy judges who applied for
reappointment during the period 1998 to 2002 were not reappointed.26 Others won
reappointment, but only after their competence had been challenged and they had
been "put through the wringer."27

For bankruptcy professionals, bankruptcy venue is a bread-and-butter issue. If a
big St. Louis company—such as TWA, Purina Mills, or Solutia—files in St. Louis,
leading St. Louis bankruptcy lawyers are likely to get the key roles in the case and
the big fees that come with them. If the case is big enough, virtually every
bankruptcy lawyer in St. Louis will have a client. If instead the company files in some
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other city, bankruptcy lawyers in that city will get most of the work and the money.
If most of the cases from a city go elsewhere, the career prospects in that city may
be limited. And if the lawyers in a city view their judges as the cause of that
problem, things can get ugly...

The process by which pressure to compete is brought to bear on the judges is
brutal and intimidating. The lawyers who place cases are among the most powerful
and prestigious of the bankruptcy bar. They publicly laud the judges who give them
what they want and harshly criticize those who do not. Some of the latter become
pariahs of the national bankruptcy bar—judges considered so bad they drive the
cases away. Lawyers—and other judges—malign them as "toxic judges."

Forced to a simple choice between popularity and integrity, most judges would
choose integrity, even under these conditions. But the choice is seldom presented so
starkly. A judge can easily suppose him- or herself clever enough to achieve
popularity and maintain integrity simultaneously. But the game is played over a
long period of time and the pressure of competition is relentless. As the judges are
put to choice after choice, the changes occur in increments, each too small to be
recognized for the erosion of integrity it is. To corrupt the bankruptcy system, it was
not necessary to corrupt all of the bankruptcy judges. Once a few judges
succumbed, the cases flowed to them, rendering the remaining judges irrelevant. <
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25- See, e.g., Regulations of the Judicial Conference of the United States for the Selection, Appointment,
and Reappointment of United States Bankruptcy Judges, Sec. 5.02, March 1997, available at
http://www.ncbj.org/fagibktcylaw/bankrupt.htm (providing for public notice and the solicitation of
comments on an application for reappointment).

26. Stan Bernstein, THE REAPPOINTMENT OF BANKRUPTCY JUDGES: A PRELIMINARY ANALYSIS OF THE
PRESENT PROCESS (October 15, 2001) (unpublished manuscript on file with the author).

27 Id. at 2 ("[Q]uite a significant number of applicants for reappointment were put through the
wringer.")
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