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Executive Summary

California's position as a leader in tobacco control is under threat by the resurgence of the
tobacco industry, the emergence of new unregulated tobacco products, and the decreasing
spending power of the tobacco control program.

Countering a resurging tobacco industry will require advocates to be much more visible and
assertive in challenging politicians who take tobacco money.

Progress on tobacco control has been concentrated at the local level where policymakers are
relatively more sensitive to public support for public health and less susceptible to industry
campaign contributions and lobbyists.

State Politics and Policymaking

The tobacco industry has dominated tobacco control policymaking at the state level in
California between 2007 and 2014.

Between 2007 and 2013, the tobacco industry spent $64,428,254 on state-level political
activity, including $4,983,156 in campaign contributions to candidates and party committees,
$4,903,209 to non-party committees, $8,567,268 on lobbying, and $48,974,621 on
initiatives.

During 2003-2013, the tobacco industry contributed nearly eight times as much to
Republicans ($7,058,438) as to Democrats ($903,750).

Industry contributions to Democrats have been rising. During the 2011-2012 election cycle
Democrats accepted $176,200, nearly twice the $101,800 they accepted in 2007-2008. In
2013, the Democratic Party accepted the first tobacco industry campaign contribution
($100,900) since 2003-2004.

State Demaocratic leadership including Governor Jerry Brown ($55,500), Assembly Speaker
John Peréz ($36,300), and Assembly Government Organization Committee Chair Isadore
Hall ($39,700) accepted tobacco industry contributions.

In the 2011-2012 election cycle, over three-fourths of all tobacco industry campaign funding
was made to political parties and non-party campaign committees, which makes tracing it to
specific candidates difficult.

Seventeen bills to close loopholes in California’s 1994 state smokefree law (AB13) were
introduced, seven passed the Legislature. Governor Arnold Schwarzenegger vetoed bills that
would have prohibited smoking on state beaches and in acute care hospitals. Governor Jerry
Brown vetoed bills that would have restricted smoking in health facilities and nursing homes.
Only three were signed into law. The three bills signed into law had little practical effect,
simply permitting universities, multi-unit housing property owners, and state mental health
facilities to implement smokefree policies, something they could do without the law.

Despite the fact that California has the 33rd lowest cigarette tax in the nation and a concerted
lobbying effort by health advocates, only 7 bills were introduced to increase the cigarette
excise tax; none moved past the legislature.

Enforcement activities under both the 1998 Master Settlement Agreement (that settled state
litigation against the major cigarette companies) and state tobacco laws declined under both
Attorneys General Jerry Brown and Kamala Harris.

Public health advocates need to press politicians of all parties to refuse tobacco industry
money and to support public health over the tobacco industry.
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Electronic Cigarettes

Electronic cigarettes emerged as a new, unregulated threat to tobacco control and several
unsuccessful attempts were made to restrict sales to minors and regulate public usage.

The only state bill that became law was SB 882 in 2010 that prohibited the sale of e-
cigarettes to minors, but lacked any enforcement measures.

Despite the close linkages between cigarette smoking and e-cigarette use, the California
Department of Public Health has not integrated e-cigarettes into its media campaign or other
aspects of the California Tobacco Control Program.

Attorney General Harris had taken no legal actions on e-cigarettes despite their rapid growth
in sales to youth and undocumented health claims.

In contrast to the state, local governments have been addressing the e-cigarette issue.

As of August 2014, thirty-one cities and counties in California, including Los Angeles and
San Francisco, included e-cigarettes in their clean indoor air laws, prohibiting use of
electronic cigarettes in workplaces, restaurants, bars, and casinos.

15 cities and counties, including Los Angeles and San Francisco included e-cigarettes in
local retail licensing legislation.

The tobacco companies (which own e-cigarette companies) mounted a major campaign
against the Los Angeles retail licensing and public usage e-cigarette ordinances, including
hiring major lobbyists, paid media, and “Twitter bombs” directed at the City Council; even
so the Council enacted strong e-cigarette regulations.

Local Policymaking

Local policymaking also filled loopholes in the state smokefree law, particularly by
prohibiting smoking in multi-unit housing, declaring secondhand smoke a nuisance, and
prohibiting smoking outdoors.

California lea the nation on efforts to introduce multi-unit housing ordinances. By 2014, 37
localities had passed ordinances restricting smoking in multi-unit housing.

Between 2007 and 2014, 14 strong local tobacco retail licensing ordinances passed due to
efforts by the tobacco control community.

California Tobacco Control Program facilitated local action through funding Local Lead
Agencies and competitive grantees and through the use of effective media campaigns.

Proposition 29 Tobacco Tax Initiative

In 2012, the voters defeated Proposition 29 (N0-50.2% to Yes-49.8%) an initiative that
sought to increase the cigarette excise tax by $1 per pack for medical research and
reinvigorating the California Tobacco Control Program.

The tobacco industry and third party allies spent $47.7 million to defeat Proposition 29, 5
times what health advocates spent to support it ($8.4 million).

Health advocates, led by the American Cancer Society, spent $8.4 million supporting
Proposition 29.

The narrow outcome of Proposition 29 makes it difficult to pinpoint one reason for the
defeat, but one thing that was under control of the “yes” campaign that likely contributed was
the soft media campaign that failed to engage the tobacco industry.

The small margin by which Proposition 29 lost shows that a public health victory is within
reach for a future tax initiative that is properly framed, particularly to give funding for



tobacco control efforts clear top priority to make the initiative easier to defend to the public
and public opinion leaders.

Overcoming tobacco industry opposition and increasing the tobacco tax to restore purchasing
power to the California Tobacco Control Program and Tobacco Related Disease Research
Program through legislation or the initiative process would pay rapid dividends in reduced
tobacco use, youth initiation, and associated health care costs in both the short and long term.

The California Tobacco Control Program

The voters created the California Tobacco Control Program when they enacted Proposition
99 in 1988, which increased the cigarette tax by 25 cents and allocated 20 percent to be
deposited in the Health Education Account and 5 percent in a Research Account.

Between 1989, when the California Tobacco Control Program started, and 2012, adult
smoking prevalence in California dropped from 22.7% to 12.6%. Between 2000 and 2012,
smoking among California high school students dropped from 21.6% to 10.5%.

Between 1989 and 2008 the California Tobacco Program cost $2.4 billion and led to
cumulative healthcare expenditure savings of $134 billion.

Smoking remained the leading cause of death in California, accounting for 14.8% of deaths
and imposing an economic burden of $18.1 billion. The California Tobacco Control Program
media campaign has become increasingly muted and failed to engage the rapidly emerging
problem of e-cigarettes.

The purchasing power of funds for the California Tobacco Control Program was reduced by
inflation, as of 2014 it was 53% of what it was when voters enacted Proposition 99.

Revenue was also reduced due to increases in charges by the Board of Equalization to collect
the tobacco tax (increasing twelvefold, from 0.3% in 2000-01 to 3.6% in 2014-15).

The substantial decline in aggressiveness and spending capability of the California Tobacco
Control Program is reflected in the declining effectiveness of the Program, particularly for
the prevention of youth initiation.

Opportunities to Reduce Revenue Diversions from Proposition 99

In FY 2013-14, the appropriation from Proposition 99 revenue to the Board of Equalization
for administration costs was $10 million, which cost Health Education Account funding for
the tobacco control $2 million and Research Account funding for TRDRP $500,000.

The 2014-2015 California State Budget Supplemental Reporting Language requires an
examination of the Board of Equalization's funding from Proposition 99 collection of the
retail licensing fee, which provides an opportunity for the tobacco control community to
press the legislature to increase the tobacco retail license fees.

The diversions from Proposition 99 programs (as well as other tobacco tax funded programs,
such as First 5) could be ended by making the tobacco retail licensing fee an annual payment
of $249.

The California Department of Public Health's Cancer Registry began using Prop 99 funds in
1996. While this diversion started out small at 6.1% in FY1997, by 2013 funding for the
Cancer Registry had grown to 40.3% of the Research Account.

Ending these diversions would increase funding for the California Tobacco Control Program
by $13.5 million (a 8.6% increase) and the Tobacco Related Disease Research Program by
$4.5 million (a 40% increase) compared to 2014-2015 funding levels.
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CHAPTER 1-TOBACCO USE AND THE CALIFORNIA
TOBACCO CONTROL PROGRAM

e Voters created the California Tobacco Control Program when they enacted Proposition 99 in
1988, which increased the cigarette tax by 25 cents and allocated 20 percent to be deposited
in the Health Education Account and 5 percent in the Research Account.

e Between 1989, when the California Tobacco Control Program started, and 2012, adult
smoking prevalence in California dropped from 22.7% to 12.6%. Between 200 and 2012,
smoking among California high school students dropped from 21.6% to 10.5%.

e The purchasing power of funds for the California Tobacco Control Program was reduced by
inflation; as of 2014 it was 53% of what it was when voters enacted Proposition 99.

e Revenue was also reduced due to increases in charges by the Board of Equalization to collect
the tobacco tax (increasing twelvefold, from 0.3% in 2000-01 to 3.6% in 2014-15).

e The substantial decline in aggressiveness and spending capability of the California Tobacco
Control Program is reflected in the declining effectiveness of the Program, particularly for
the prevention of youth initiation.

Introduction

This Report covers tobacco policymaking and tobacco industry political influence in California
from 2007 to 2014. It is an update to a series of nine reports on tobacco policymaking in
California. Major trends in tobacco policy in California during this period included a
strengthening of tobacco industry influence through contributions to non-party campaign
committees, many failed attempts to increase cigarette taxes by legislation, weak tobacco retail
enforcement by the Attorney General's office, and a failed attempt to increase cigarette taxes
through the initiative Proposition 29. In addition, inflation continued to erode California’'s state
tobacco control program. At the same time, local activity to reduce tobacco use had remained
vibrant.

Tobacco Use

In the twenty five years of the California tobacco control programs, great success has been
achieved in reducing tobacco use by Californians. Nearly 2.52 billion packs of cigarettes were
sold in California in 1988, the year Proposition 99 was passed by voters; in 2012, only 951
million packs were sold, a decline of 62.2%°. Adult smoking prevalence continued its steady
decline in California (Figure 1.1) along with per capita cigarette consumption (Figure 1.2).

Despite continuing progress, however, the rate of decline in consumption in California slowed
compared with the national rate of decline; in the ten- L. L.
year period 2004-2013 the consumption per capitain ~ Decline in consumption in

California dropped 28.2%, while nationwide the California slowed compared
consumption per capita dropped 34.8%. In the earlier  with the national rate of
ten-year period 1994-2003 the reverse was true; decline; in the ten-year
California consumption per capita dropped 40.8% ; }

while the nationwide consumption declined 20.5%. In period 2004-2013

California,’
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Table 1.1. Effect of Change in Like the rest of the country, there were still major

Methodology on Smoking Prevalence by disparities in tobacco use in California: rural parts of
Age, 2010 v. 2011 * the state still smoked at higher rates than urban areas;
Age 2010 2011 | Percent | men stjll smoked at higher rates than women; less
i 169 500 ng'}?e educated Californians smoked at higher rates than
25.34 23 4 29.2 24.8 residents who were college graduates; and households
35-44 18.3 22.8 24.6 with annual incomes of $150,000 or more were less
45-54 19.5 23.8 22.1 likely to smoke.®
55-64 16.0 18.8 17.5
65+ 8.4 9.2 9.5

Table 1.2 shows smoking prevalence among US and
California youth, 2000-2012. While California youth
sm(_)kln_g rates contlnged an overall decline, there was an The economic burden
uptick in prevalence in the 2006 survey and the gap R

between US and California prevalence shrunk between of smokmg is high '_n

2000 and 2011 as the percentage of decline in California ~ California, amounting

youth prevalence (High School Students 36.1%) is to $18.1 billion in 2009.
lower than the percentage of decline in US youth

smoking prevalence (High School Students 43.8%),

especially among middle school students (28.4% vs. 60.9%). While California students had
much lower smoking prevalence in 2000 compared to US students, by 2011 the gap had
narrowed substantially. The substantial decline in spending on the California Tobacco Control

Adult Cigarette Smoking Prevalence in the US and California, 1988-
2012

W ——Us
—&-CA
2 A

25

»
)
c
§ Gov.
(5]
2 Jerry

‘—.\.\l Brown
15 (D)

10 198811989]1990]1991]1992[1993|1994|1995|1996(1997(1998(1999]2000]2001]2002]|2003|2004|2005|2006|2007(2008({2009(2010]20112012
us 23 (23.1122.2(22.6]|22.7|122.4(23.4123.2(22.9122.6(23.2|22.8|23.1| 22 [20.8(20.5] 20 [19.8]18.4(17.9(17.3|21.2(19.6
CA|22.7]|21.1(19.4|19.2]| 20 |18.2(16.6(15.9|17.8|17.4|17.5(17.1(16.3|16.4]|15.8(15.4(14.6| 14 |13.3(13.8(13.3|13.1|11.9|13.7|12.6

Gov. George Gov. Pete Wilson (R) Gov. Gray Gov. Arnold
Deukmejian Davis (D) Schwarzenegger (R)

Figure 1.1. Adult Cigarette Smoking Prevalence in the US and California, 1988-2012 3 (The reason for the increase in
cigarette smoking prevalence in 2011 was the result of a change in the methodology that the US Centers for Disease
Control and Prevention uses to collect and weigh smoking data in its Behavioral Risk Factor Surveillance System
(BRFSS) to include cell phones in its sampling frame (Table 1). 3
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Program is showing up in declining success of the Program.

In 2009, 34,363 deaths (14.8% of all deaths) were attributed to smoking in California. The
healthcare costs of smoking are $9.23 per pack.” The indirect costs from smoking-caused
productivity losses are an additional $8.23 per pack. The economic burden of smoking is high in
California, amounting to $18.1 billion in 2009.” Tobacco control efforts in California have had a
positive impact, resulting in fewer smoking attributable deaths, reduced real costs of smoking,
and lower smoking prevalence rates. ’

Table 1.2 - Smoking Prevalence for US and California Youth, 2000 — 2012

Year US High School California High US Middle School California Middle
Students School Students Students School Students
2000 28.1% 21.6% 11.0% 6.7%
2002 22.5% 16.0% 9.8% 4.4%
2004 21.7% 13.2% 8.4% 3.9%
2006 19.7% 15.4% 6.3% 6.1%
2008 14.6% 6.0%
2009 17.2% 5.2%
2010 13.8% 4.8%
2011 15.8% 4.3%
2012 10.5% 3.8%
Percent Decline 43.8% 36.1% 60.9% 28.4%

Source: The US data and the 2000 California data are from the National Youth Tobacco Survey by the Centers for
Disease and Prevention; the California data from 2002 through 2010 are from the California Student Tobacco

Survey.
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Cigarette Consumption in Packs Per Capita, US and California,
1987-2013
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Figure 1.2 - Cigarette Consumption in Packs Per Capita US and California, 1987-2013{Orzechowski and Walker, 2013
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Overview

A central finding of this report is the erosion of the California's Tobacco Control Program'’s
revenue. The California Tobacco Control Program was created with 20% of the revenues from a
$.25 tobacco tax increase the voters enacted in 1988 when they passed Proposition 99. In its first
year of operation, the fiscal year 1989-99 the California Tobacco Control Program'’s budget was
$255.3 million ($456.9 million in 2014 dollars). By 2014, the Program’s success in reducing
tobacco use, combined with the effects of inflation, had reduced the real purchasing power of the
revenues from Proposition 99 in 2014 to about 25% of what it was in the first year of the
Program in 1989 (Figure 1.3; the $573 million & in revenues in 1989 was worth $1.081 billion in
2014 dollars). Figure 1.3 shows a comparison of actual revenues with revenues adjusted for
inflation to reflect in 2014 dollars what would be required to achieve the purchasing power of the
original tobacco control program. Exacerbating the decline in revenue, inflation eroded the
purchasing power of a 1989 dollar in 2014 to 53% of what it was in 1989.

Gross Proposition 99 Revenues Trend, 1989-2013
Current Dollars vs 2014 Dollars

$1,200
M Actual

$1,000 -
Adjusted

$800 -

Millions
W
(o))
o
o
1

$400 -

$200 -

RN RE RN RRER R R RN RRRRRRiN

oy

ey

-y

$0 -

Figure 1.3. Comparison of Actual Revenues to Revenues Adjusted to 2014 Dollars. (The slight increase in
revenue after 2005-06 was a result of the new tobacco retailer licensing law that allowed the state to identify
all tobacco retailers and collect the tobacco taxes from all sellers of tobacco.) Source: California Department
of Finance

The Tobacco Control Program

California's tobacco control program started as a world leader in its size and scope, and though
the state's Tobacco Education and Research Oversight Committee continually recommended
tobacco tax increases to offset inflation, attempts between 2007 and 2014 to increase the tax by
legislation or by initiative all failed (discussed in detail in Chapter 3: State Tobacco Control
Policy, 2007-2014, and Chapter 5: Proposition 29).
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In the California Tobacco Control Program’s first

year of operation, FY 1990, its budget was $255.3 A central finding of this
million ($456.9 million in 2014 dollars), making it report is the erosion of

the largest tobacco control program ever mounted. California's Tobacco

The program is guided by three-year Master Plans Control Program's revenue.

developed by the Tobacco Education and Research

Oversight Committee, and implemented by the California Tobacco Control Program (CTCP) in
the California Department of Public Health, the Tobacco Use Prevention Education (TUPE)
program in the California Department of Education, and the Tobacco-Related Disease Research
Program (TRDRP) of the Office of the President, University of California.’

Tobacco Education and Research Oversight Committee

The initial legislation implementing Proposition 99 (AB75, 1989) created the Tobacco Education
and Research Oversight Committee (TEROC) as a legislatively-mandated oversight committee
to monitor the use of Proposition 99 tobacco tax revenues for tobacco control and prevention
education and for tobacco-related research, and to make programmatic and budgetary
recommendations pertaining to the Proposition 99 programs to the California legislature. The
thirteen members of the Committee are appointed by the Governor (8 members), the Speaker of
the Assembly (2), the Senate Rules Committee (2), and the Superintendent of Public Education
(1). TEROC members are appointed to two year terms and can be reappointed by the appointing
authority. One of TEROC's primary responsibilities is to develop periodic Master Plans to guide
future implementation of tobacco control policy, education and research in California.**
(Master Plans from 2000 to 2014 were available online in 2014 at
http://www.cdph.ca.gov/programs/tobacco/Pages/TEROCMasterPlan.aspx.) In addition to
making Recommendations for future programmatic actions, the Master Plans assess, evaluate
and report the outcomes of the implementation of Recommendations made in the immediate past
Master Plan.

Beginning with the 2006-2008 Master Plan,*® each TEROC Master Plan called for an increase in
the California tobacco excise tax to offset Proposition 99 tobacco control funding resources lost
to declining cigarette sales and the decrease in purchasing power of Proposition 99 revenue due
to inflation.” ™. Prior to that, increases in the tobacco tax were proposed by TEROC as a means
of increasing prices to discourage smoking initiation and promote smoking cessation.
Proposition 86 (2006), covered in detail in our 2007 California report,'* was a failed attempt to
increase the tobacco tax to provide new funding for the Proposition 99 programs, as was the
unsuccessful Proposition 29 in 2012, covered elsewhere in this report. Eight unsuccessful
legislative attempts to increase tobacco taxes were also made in the period 2006-2013: SB 24
and SCA 13 in 2007, AB 89, SB 600, ABX3 2 and ABX3 39 in 2009, and SB 600 in 2009 and
SB 768 in 2013 covered later in this report; not all of them would have provided new funding for
Proposition 99 programs.

In the first eleven years of the 21% century, the Master Plans emphasized the need to strengthen
the Proposition 99 programs, eliminate disparities and achieve parity in all aspects of tobacco
control, decrease exposure to secondhand smoke, increase the availability of smoking cessation
services, and limit and regulate the products, activities, and influence of the tobacco industry.
The 2012-2014 Master Plan® added two new specific Objectives: Increase the tobacco tax, and
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prevent youth initiation of tobacco use. Increasing the tobacco tax had previously been one of
the recommendations in the objective to strengthen the California Tobacco Control Program, and
youth smoking had been woven into several of the Objectives. Now those recommendations had
the standing of individual Master Plan Objectives.

The new prevention of youth initiation Master Plan Objective called for collaborative
community-school programs; community-based participants could include not only tobacco
control programs and coalitions, but also youth organizations, sports and recreation departments,
agencies serving young adults, those working with school dropouts, and specialized training
programs. Youth and their families were to be included in meaningful tobacco control activities.
The Master Plan also recommended that community mobilization be combined with community-
wide education, policies that restrict retail sales of tobacco products, and enforcement of policies
against youth purchase, possession, and use of tobacco. This approach represented an important
change in emphasis because it moved from treating school programs as a separate arm of the
program to one in which the schools were meant to be well-integrated into the other community
activities.

The prevention of youth initiation objective also called for increasing the number of tobacco-free
schools, engaging youth and young adults in tobacco control, providing training and technical
assistance to personnel in schools and community-based organizations to prevent tobacco use
among youth, particularly those youth at high risk for using tobacco, banning flavored tobacco
products, and getting smoking out of youth-rated films. Also recommended was increasing the
number of Local Education Agencies participating in the California Healthy Kids Survey to
provide more data for evaluating the outcomes of TUPE and identifying what works and does
not work in the program.

California Tobacco Control Program

State tobaccp contr(_)I eff_orts, as of 2014, included the The creation of the
comprehensive California Tobacco Control Program i :

dedicated to statewide countermarketing and support of California Tobacco Control
local health department tobacco control programs, The Program (CTCP) in 1989
Tobacco Use Prevention Education program in schools, ot

and the Tobacco Related Disease Research Program marked _a first in FObaCCO
dedicated to scientific research on tobacco issues in control in the United States
California.

The creation of the California Tobacco Control Program (CTCP) in 1989 marked a first in
tobacco control in the United States — a multifaceted tobacco control effort funded by a dedicated
revenue stream from a tobacco tax. The positive impact of the CTCP has been widely studied.

In its early days, it was weakened by both the political actions of the tobacco industry and
reduced funding that resulted from illegal diversions of monies by the Governor and the
Legislature. Despite these hurdles, the CTCP reduced exposure to secondhand tobacco smoke,
cigarette consumption and smoking prevalence among adults in California,**** and resulted in an
almost immediate decline in deaths from heart disease.™ As the Program matured, studies looked
at how the secondhand tobacco smoke media campaign impacted smoking behaviors, including
increased home smoking bans,'®*" and favorable attitudes toward regulation of smoking.'® Later
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studies looked at the effect of the CTCP on reducing cigarette consumption*®? and lowering

smoking prevalence rates.”* Long-term effects have also been examined. Significant reductions
in the percentage of youth aged 12-17 experimenting with smoking were achieved;?* healthcare
cost savings due to reduced smoking prevalence rates and cigarette consumption were
substantial;*® positive smoking cessation outcomes were profoundly affected;?* overall economic
benefits were substantial:* and smoking-related cancer, particularly lung cancer, declined much
more rapidly in California than in the rest of the nation.?*®

Nearly 2.52 billion packs of cigarettes were sold in California in 1988, the year Proposition 99
was passed by voters; in 2012, only 951 million packs were sold, a decline of 62.2%. During the
same period the population in California grew from 28.3 million in 1988 to 37.8 million in 2012,
an increase of 33.5%,2’which makes the reductions in smoking in California over the life of the
program even more impressive.

While the declining revenues due to declining smoking was anticipated by the people who
designed Proposition 99 in the 1980s, they did not anticipate the problem caused by inflation
eroding the purchasing power of the tax dollars that were generated. Additional problems faced
CTCP as a result of the Great Recession that began in 2007. California faced major budget
shortfalls over several years that were dealt with in three ways that impacted CTCP: employees
were furloughed for 3 days or 14% of their time to reduce labor costs, hiring was frozen, and
new outside contracts for technical support services were delayed.*® The hiring freeze meant that
when an employee left, no one could be hired to replace him or her. As a result of that and the
reduction in hours worked, serious staffing issues arose that meant fewer employees were
expected to do more work.*

In 2009, the CTCP sought funding from the federal government to augment declining state
funding. The CTCP successfully obtained $13.2 million in federal funding from the CDC to
decrease barriers to access to smoking cessation services, particularly among populations with
high rates of smoking. CTCP collaborated with the Department of Health Care Services to obtain
a grant for $10 million over five years between 2011 and 2016 > from the Centers for Medicare
and Medicaid Services to expand utilization of the California Smokers’ Helpline by
incentivizing Medi-Cal beneficiaries, a population with high rates of smoking, to call the
Helpline and to enroll in cessation counseling services.” Additionally, in 2014, CTCP finalized a
reimbursement contract with DHCS to annually reimburse CDPH up to $999,999 per year for
providing cessation coverage through the Helpline to Medi-Cal recipients.®

Media Campaign

CTCP has had success in reducing Second Hand Smoke (SHS) exposure through implementing
SHS laws locally and exposing the predatory marketing practices of the tobacco industry through
comprehensive media campaigns.*? At the core of these media messages has been to use social
norm change to facilitate public policy and individual behavior changes. *

Despite ever-declining revenues, the California Tobacco Control Program continued to produce
award-winning media messages,® **CTCP has been known since its inception in 1989 as
innovative in its media campaign and its support of local tobacco control activity. By the late
2000s, the impact of the media campaign suffered decreases in recall by the public reflecting
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decreased public exposure to it.™ In FY 2005-06, the CTCP media budget was $15.7 million
and in FY 2012-13 it was $11.9 million, a 25% decline in just seven years and only 27.7% of the
$43 million (adjusted for inflation to 2014 dollars) spent in 1989-90, when it first aired.

As a result of the substantial decline in Proposition 99 revenue, CTCP was forced to change its
media mix. Between 2000 and 2009, Ground Zero, an advertising firm in Los Angeles produced
the CDPH media campaign. In 2009, the RPA in Santa Monica, who had done advertising for
companies including Honda, won the new contract.®
The decision was made after the department had

found there continued to be significant disparities in
smoking behavior. Colleen Stevens, the CTPC's media

At the core of these media
messages has been to use

spokesperson, stated "After re-examining what the SOC_ia_ll norm change_ to
department was doing through steps like convening facilitate public policy and
focus groups and rounds of test ads, a decision was individual behavior changes

made to continue addressing three topics on which the
campaign has been concentrating." **

Stevens listed those topics as educating people about secondhand smoke, countering pro-
smoking messages that the tobacco industry disseminates, and cessation.*® At the time the CTCP
thought that the messaging would be a positive step forward for the program, however some
members of the tobacco control community found the ads lacked the powerful messaging they
had in the 1990s, including Dr. Stanton Glantz, co-author of this report.

Historically, the CTCP had used television, radio and billboards to get its messages out; by
2013, radio and billboards were out, and the new emphasis was on television and digital
communications and social media.*® CTCP created its Facebook page in September 2010
(https://www.facebook.com/TobaccoFreeCA), and a YouTube channel in June 2012
(http://www.youtube.com/user/TobaccoFreeCA). The CTCP main website,
TobaccoFreeCA.com, underwent a major overhaul in October 2010, and a new Spanish language
website, CAsinTabaco.com, went online in December 2012 to strengthen the outreach to the
Hispanic community.*

Local Tobacco Control Programs

The CTCP support of local tobacco control activity comes in two principal forms: funding of
Local Lead Agencies (LLA) (58 county and 3 city health departments) and the local Competitive
Grant Program; well over half of the CTCP appropriation went to the LLAs and the Competitive
Grant program each year. The LLAs are responsible for coordinating tobacco control
information, outreach and education and fostering action through a local coalition. Local
coalitions engage in grassroots efforts to promote

social norm change through policy development, Support Of_|0_03| tObaCC_?O
enforcement of tobacco control laws and local control activity comes in two
cessation services.** LLAs are funded out of the principal forms: Funding of

Proposition 99 Health Education Account; minimum Local Lead Agencies
funding is mandated at $150,000 per year (Health and

Safety Code §104380(b)). The Competitive Grant (LLA)... and the local
Program complements and works with LLAs and
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their coalitions through interventions to address tobacco control priorities or priority-population
focused efforts. The nonprofit agencies funded were community-based organizations, voluntary
health organizations, health clinics, ethnic organizations, alcohol and drug centers, labor
organizations, youth organizations, and universities.”* Supporting these two programs for local
action are the technical assistance and training provided by CTCP,* and evaluation technical
assistance provided by the Tobacco Control Evaluation Center funded by CTCP.®

The scope of work of LLAs in the period 2007-2014 was broad and deep.*® The LLAs played an
important role in assuring timely and effective action at the local level. This was done through
the local coalitions, in local community policy development, and in the facilitation of
enforcement of tobacco control laws through surveillance of tobacco retailer activity;™ LLAs
have been at the heart of the localized policy adoption process that drove tobacco control policy
adoption in California for decades.®” They played a major role in the growing adoption of local
tobacco retailer licensing ordinances to aid in enforcing prohibitions on sales of tobacco products
to minors even before the state passed a tobacco retailer licensing law in 2003,% and in gaining
better control of tobacco marketing and promotional materials in retail tobacco outlets.*® Work
on smokefree multi-unit housing was carried out between 2004 and 2014 by a combination of
LLAs and Competitive Grant awardees.** Chapter 4, Local Tobacco Control Policymaking,
2007-2014, describes how California's 61 LLA's involve community coalitions to engage in
grassroots community mobilization activities that promote social norms and changes to local
tobacco control policies.

Environmental Impact of Cigarette Waste

In 2011, CTCP took on the problem of the environmental impact of cigarette waste.* It began
airing a television ad called “Thrown Away” which follows a cigarette butt, as though the
camera were riding on it, from the hand of the smoker onto a sidewalk and then into a storm
drain and out of the drain into the ocean from which it washes onto a beach:*

Narrator: Cigarettes are not just dangerous when they are smoked. They’re dangerous
long after. Cigarette butts are toxic. They release chemicals that poison our water and
harm wildlife. And millions are polluting our environment.

CTCP also called a Tobacco Waste Summit for March 8-9, 2012, which brought together
tobacco control and environmental experts to brainstorm ideas on dealing with the tobacco waste
problem.* In April 2013, the Tobacco Control Program published the Tobacco Product Waste
Reduction Toolkit* to guide advocates in developing policies to deal with the issue. The
Program continued in 2013 to look for new creative strategies in using media to advance the
tobacco waste issue as a part of the overall strategy of denormalizing tobacco use.*®

Marketing

Another new priority for CTCP beginning in 2009 was decreasing marketing where tobacco is
sold.* Beginning in 2001 the CTCP conducted the California Tobacco Advertising Study
(CTAS) every 2-3 years to monitor tobacco retail trends, including pricing, advertising, and
product availability to inform tobacco use prevention strategies that aim to limit youth exposure
to tobacco product marketing in neighborhood stores.*"#’
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In 2009, CTCP funded a study that expanded on the CTAS 2000-2005 data to look at the extent
of marketing materials in stores and how they had changed over time, along with pricing
strategies on selected brands of cigarettes, and to assess community influences (SES, racial
makeup, percentage of population under 18, population density and proximity to schools) on
cigarette marketing in stores.”® The authors recommended several strategies to restrict cigarette
company marketing practices in retail stores, including pursuing a minimum price law in
California, continued efforts to increase retailer compliance with youth access and retailer
licensing laws and continued encouragement of local programs to adopt local sign laws to limit
tobacco material in retail stores, and zoning restrictions on the density and location of new stores
selling tobacco.*®

In 2012, CTCP announced its Retail Environment Campaign in which Local Lead Agencies were
to develop and implement policy interventions to address tobacco marketing and advertising in
the retail environment; the first step in the process was to develop base-line data in each Local
Lead Agency geographic area, which began in early 2013.*” As of the writing of this report there
were not yet outcomes data available on this campaign.

Failure to Address Electronic Cigarettes

Electronic cigarettes, or e-cigarettes, are unregulated devices that deliver an aerosol, usually
containing nicotine that is inhaled by the user.*® E-cigarettes are widely marketed on the
Internet, and on television and radio, with claims of helping smokers quit, a healthier alternative
to tobacco smoking, and no secondhand smoke, just harmless water vapor. The vapor is not
harmless water, but rather contains nicotine, fine particles and propylene glycol that is used in anti-
freeze. Cotinine levels (a biomarker of nicotine) in persons exposed to the vapor exhaled by the e-
cigarette user were the same as for a passive smoker.*® As of August 2014 e-cigarettes remained
unregulated by the US Food and Drug Administration and were not covered under California's
statewide clean indoor air law.

Youth uptake of e-cigarettes has been rapid. Nationally, from 2011 to 2012, youth current and
ever use doubled to 1.1% and 10.0% respectively; 7.2% of high school youth who had tried an
e-cigarette had not tried a conventional tobacco cigarette yet. By 2014, school administrators
across the U.S. had become increasingly concerned about the use of e-cigarettes among
students.”

On May 22, 2013 TEROC, the committee that oversees the CTCP adopted an official position on
e-cigarettes which stated: "TEROC opposes the use of e-cigarettes in all areas where other
tobacco products are banned. "** Restricting indoor e-

cigarette use would protect individuals from harmful CTCP has not helped build

SHS effec_ts_and also work to denormalize the product. the local infrastructure
Denormalizing tobacco use, a core component of

CTCP, influences all aspects of smoking behavior and nee_ded to... qddress the
is broadly responsible for much of the program's rapidly growing problem of
success.” One aspect of that success is the more e-cigarette promotion and
stringent local regulation of tobacco sales.”®> Whilethe  yse.

California Department of Public Health submitted a
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strongly worded public comment to the US Food and Drug Administration urging the FDA to
regulate e-cigarettes, as of August 2014, CTCP had not made restricting e-cigarette use in public
a priority and done nothing to facilitate e-cigarette regulations in California.

In 2010, local governments concerned with e-cigarette use and sales began to add them into their
own ordinances, despite the lack of federal and state regulatory action. As explained in Chapter
4, Local Tobacco Control, by August 2014, 31 localities in California (covering 41% of the
state's population) had restricted the use of electronic cigarettes in places where smoking is
prohibited.

In 2012, CTCP updated its Communities of Excellence indicators to include local and state-wide
tobacco to include e-cigarettes. This provided non-explicit authority for local agencies to address
e-cigarettes.** However, given the growing magnitude of the emergence of the problem CTCP
was not helping build the local infrastructure needed to educate the public or change policy. This
includes developing statewide media campaigns and building local coalitions of support to
address the rapidly growing problem of e-cigarette promotion and use. Part of the problem has
centered around whether or not e-cigarettes are considered tobacco products, an important part of
the scope of Proposition 99. CDPH's Office of Legal Services (OLS) was opposing CTCP
pursuing e-cigarette control measures.>

Addressing Health Disparities

Overall smoking prevalence in Californian is low compared to the rest of the United States.
However, there are differences in smoking rates among different groups in California, with
higher rates among certain American Indians/Alaska Natives, African Americans, Native
Hawaiians/Pacific Islanders, Hispanics, men, lesbian/gay/bisexual/transgender individuals, some
youth populations, people with lower levels of education, and individuals with low socio-
economic status.*" *

In June 2013, the CTCP held a Health Equity Summit to address the disparities in tobacco use.
More than 50 tobacco control partners and other stakeholders from around the state attended,
including major health voluntaries, the educational community, and minority advocacy groups,
and contributed to the development of the tobacco health equity strategy elements. The goal of
the summit was to reduce smoking rates amongst priority populations. The summit resulted for
the first time in a consensus document on how to create a collective action to reduce tobacco-
related disparities, including 11 strategies which address both policy and foundational issues.*! **

1.Adopt & enforce smokefree policies in alternative settings (e.g., hospitals, behavioral
health, prisons)

2.Fund priority populations advocacy & leadership alliances

3.Investment in community and capacity building

4.Minimum price on tobacco products & tobacco tax

5.Flavored product sales ban

6.Tobacco-free colleges (e.g., community, tech, and trade)

7.Convene health equity oversight committee

8.Commercial tobacco-free workplaces (outdoors) (e.g., construction sites)
9.Environmental design framework inclusive of tobacco-free considerations
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10.Sustained comprehensive media campaign to promote cessation benefits to providers,
medical patients, and behavioral health
11.Healthy/clean housing policies that integrate smokefree multi-unit housing

The plan was the first report in the 25 year existence of the CTCP to tackle disparities in
smoking. The summit worked as a starting point to begin addressing some of the smoking related
disparities, but was not an exhaustive blue-print for addressing disparities.>* CTCP developed a
Health Equity report card to hold CTCP accountable for reducing high rates of smoking among
priority populations.®

Tobacco Use Prevention Education Program

The Tobacco Use Prevention Education (TUPE) program is a state funded school-based
educational program aimed at decreasing smoking prevalence among K-12 students. It is
conducted by the California Department of Education (CDE), through its Coordinated School
Health and Safety Office by funding school-based TUPE programs in school districts. By law,
only those County Offices of Education and school districts that adopt and enforce tobacco-free
policies are eligible for TUPE funding.>® Those qualifying tobacco-free policies must include a
prohibition on the use of tobacco products at any time in district buildings and vehicles, on
district property; the policy must be clearly communicated to school personnel, parents, pupils
and the larger community; signs stating “Tobacco use is prohibited™” displayed at all entrances to
school property; and information about smoking
In FY 2001, the TUPE cessation support programs must be made available and

funding per studentwas  encouraged for pupils and staff.* In October 2012, all
about $4.30 and in FY2010 it 58 County Offices of Education and 75% of California’s
had dropped to a little over 1,037 school districts were certified by the Department
$2.00. of Education to be tobacco-free.

Originally, TUPE funding was provided to all schools that served students in grades K through
12. Between 1994 and 2009, TUPE funding was allocated using two different mechanisms: For
grades 4 through 8, schools in tobacco-free districts received funding based on average daily
attendance; for grades 9 through 12 a competitive grant program was used. As of July 1, 2009,
grades 4 to 8 no longer received entitlement funding. Instead funding was focused on grades 6
through 12 through a competitive grants program to make better use of dwindling resources.>” In
FY2001, the TUPE funding per student was about $4.30 and in FY2010 it had dropped to a little
over $2.00.>" The 2007 CDC recommendation was for per capita funding of $4-$6 per student.”®
School population increased from 6,050,895 in FY2001 to 6,190,425 in FY2010,>® so most of the
decrease in per capita funding was due to the revenue decline, not a population increase.

One study covering the TUPE program 2003-2006 found some benefit from the TUPE program
despite an increase in the smoking prevalence rate among high school students over the study
period.° The legislatively mandated evaluation of TUPE for 2007-2008 noted that California
smoking prevalence rates among youth were declining at a slower rate than the national rate,
concluding that the two prevalence rates will converge if the trend continued: “Beliefs and
attitudes reported by California youth, relative to the beliefs of U.S. students, are now less
strongly anti-tobacco than they once were, reinforcing the perception that tobacco use prevention
in California is slipping relative to tobacco use prevention in other states.”®* The evaluation
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compared grant-funded school programs with those receiving no TUPE funding, and found
students in the grant-funded programs did much better at avoiding tobacco use. Evaluator
recommendations included using resources other than TUPE grant funding, such as federal drug-
free schools funds, to augment state funding, and to tap voluntary health organization smoking
prevention programs and community programs as additional resources. This recommendation is
in line with that of the CDC for school prevention activities to be integrated into broader
community prevention activities.”®

Table 1.3 shows the expenditures for each grant cohort of TUPE, 2009-2016, reflecting the 2009
change to competitive grants providing the only funding for TUPE activities. They ranged in
amount from a low of $1,332 (Washington Union Elementary School District, Monterey County,
Cohort H) to a high of $2,684,802 (San Diego Unified School District, San Diego County,
Cohort E). While a great deal of money was involved, only a few of more than 1,000 school
districts were funded. The change to a competitive Grant Program gave no consideration in its
funding to high risk/low capacity schools. This makes it so the CDE has no technical assistance
and training infrastructure to build the capacity of prevention programs.

In the legislatively mandated evaluation for 2009-2010, the evaluators found that TUPE teachers
perceived decreases in TUPE funding were associated with increased student cigarette use and
decreased likelihood of students reporting ease of cigarette refusal and perception of peer
smoking norms.>” There was also new evidence that punitive, no-cost school policies toward
student violators of the no-use tobacco policy were associated with decreased smoking
prevalence and increased endorsement of anti-tobacco attitudes, while costly supportive policies
such as Saturday health education classes and on-campus cessation resources were associated
with increased student smoking prevalence. The evaluators warned against opting for the no-
cost solutions, such as suspension for smoking violations, which might result in an increase in
the dropout rate.”” Recommended instead was strong school district and administrator support
for TUPE that would yield teachers more committed to teaching TUPE lessons and students
more receptive to adopting anti-tobacco sentiments and avoiding tobacco use. Also
recommended was additional TUPE training of teachers to emphasize referral of students to the
California 800-NO-BUTTS helpline for students who wanted help quitting tobacco use.>” These
results reflect the continuing unwillingness to accept the fact that these school programs do not
work very well.

Table 1.3. TUPE Grants, Cohorts E — 1, 2009-2016

Cohort | Grant Term | Recipients | Number of Grantees | Total Budget

E 2009-13 County Offices of Education 1 $9,519,631
School Districts 8

F 2010-13 County Offices of Education 7 $8,349,746
School Districts 11

G 2011-14 County Offices of Education 18 $7,988,828
School Districts 39

H 2012-15 County Offices of Education 16 $5,893,386
School Districts 21

I 2013-16 County Offices of Education 14 $12,675,275
School Districts 24

Source: California Department of Education, Coordinated School Health and Safety Office
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Tobacco-Related Disease Research Program

The Tobacco-Related Disease Research Program (TRDRP) supports scientific research on
tobacco use and related disease in California. It is funded from the Research Account which
receives 5% of the Proposition 99 revenue, and is administered by the University of California
Office of the President. Like all of the Proposition 99 agencies, TRDRP saw its funding drop
substantially over the years and its purchasing power eroded by inflation. In September 2011,
TRDREP identified and announced new research priorities, reflecting an evolving scientific and
regulatory context resulting from the FDA’s new authority to regulate tobacco products, as well
as the need to target the program’s limited resources. The new research priorities resulted from
an extensive input and consensus process involving a broad range of program stakeholders as
well as tobacco-related disease and tobacco control investigators. Effective in 2012, TRDRP’s
new research priorities were in the areas of Environmental Exposure, Early Diagnosis,
Regulatory Science, Disparities and Equity, and Industry Influence.®

Environmental Exposure research was directed at advancing policies to reduce environmental
exposure to secondhand and thirdhand tobacco smoke, cigarette butts and other tobacco
products. Early Detection research was focused on innovative research in the early pathogenesis
and detection, and secondary prevention, of tobacco-related diseases, while earlier research
funded by TRDRP had focused on tobacco-related disease therapeutics. Regulatory Science
research would expand the scientific basis for the regulation of nicotine and tobacco products at
the local, state and national levels. Disparities and Equity research was aimed at prevention and
reduction of tobacco use and tobacco related health disparities in disproportionately impacted
populations and at advancing knowledge on the neuroscience of addiction. Industry Influence
research was to advance the ability of communities to assess and limit tobacco industry
influence.®

California Tobacco Control Spending

The decline in inflation-adjusted Proposition 99 revenues (Figure 1.1) has had a profound effect
on tobacco control. By 2014, the Program’s success in reducing tobacco use, combined with the
effects of inflation, had reduced the real purchasing power of the revenues from Proposition 99
in 2014 to about 25% of what is was in the first year of the Program in 1989. In addition to
problems with inflation, Proposition 99 funds

have been reduced due to declining cigarette tax The decline in inflation-

revenue and a diversions of funds to the BOE for adjusted Proposition 99

enforcement costs anq _the Cancer Reglstry_ revenue... reduced the real

program. The Proposition 99 revenues available .

for tobacco control spending are appropriated purchasing power of t_h?

from the Proposition 99 Health Education revenues from Proposition 99
Account and the Research Account; Tables 1.4, in 2014 to about 25% of what
1.5 and 1.6 set forth the allocation of Proposition itwas ... in 1989.

99 revenues to, and appropriations from, those two

Accounts from FY2000 through FY?2015.
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Increased appropriations from Proposition 99 revenue to the Board of Equalization for collecting
the Proposition 99 tax (Table 1.2) reduced the funds available for the Department of Public
Health’s Tobacco Control Program; it was $1.3 million (0.3% of revenues) in FY 2000.
Proposition 99, and the other laws imposing tobacco taxes, require that the BOE’s cost of
collecting the tobacco tax be paid out of the revenues of the tobacco tax. In FY 2006, the
appropriation jumped to $4.7 million (1.5% of revenues). The reason for the sharp increase was
the passage of AB 71 by the Legislature in 2003 creating the California Cigarette and Tobacco
Products Licensing Act of 2003.%

_ _ o Increased appropriations...to
That Act required retailers to obtain a license to sell the Board of Equalization...

tobacco products, but only imposed a onetime fee of .
$100 to cover administration, which raised only a little reduced the funds available for

more than $1 million annually, while the cost of the... Tobacco Control
administration was over $9 million annually. Tocover ~ Program... In FY 2006, the
the shortfall in AB 71 revenue for the cost of BOE appropriation jumped to $4.7
administration the Legislature drew funds million (1.5% of revenues)

proportionately from Proposition 99, Proposition 10,

the Breast Cancer Research Fund and the General Fund

accounts.®® The Legislature passed AB 2344 in 2008 to impose annual renewal fees to eliminate
this AB 71 shortfall, but Gov. Arnold Schwarzenegger vetoed the bill, as described in Chapter 3,
State Tobacco Control Legislation, 2007-2014.%* In FY 2014, the appropriation from
Proposition 99 gross revenue to BOE for administration costs was $10 million; it reduced Health
Education Account funding for the tobacco control programs by $2 million and reduced
Research Account funding for TRDRP by $0.5 million. Table 1.4 illustrates how the rising
percentage of funds being used for BOE administration, and how it has contributed to the decline
in spending power of the CTCP.

While the Research Account also bears the Board of Equalization charge for the AB 71 funding
shortfall, a significant diversion of Research Account money began in FY 1996, to fund the
Department of Public Health Cancer Registry. The Cancer Registry was created by the
Legislature in the late 1980's to collect data on a .

statewide basis for all cancers diagnosed and treated in It is unclear from data
California.®® This 1996 funding decision, of unknown from DHS how the

origin, shifted funding for the Cancer Registry fromthe  gppropriation from the
Department of Health Services (DHS) budget to the ;

Research Account which funds TRDRP, reducing the :;ze;:(:hb:i\acou? et dIS or

money available for tobacco-related research. While y g used,

this diversion started out small at 6.1% in FY1997, in what the annual cost of the
FY2014 funding the Cancer Registry had grown to Cancer Registry program
40.3% of the Research Account (Table 1.5). Across the

same period, Research Account funds appropriated to TRDRP declined from $60.4 million to
$11.2 million (-81.5%).

On July 1, 2007, the Department of Health Services was split into the Department of Health

Services and the Department of Public Health, which houses the CTCP (SB 162, 2006).*° DHS
reports this appropriation as being for the Cancer Registry program, which may not actually be
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Table 1. 4. Appropriations From Proposition 99 Health Education and Research Accounts 2000/01 - 2012/13 (Dollars in Thousands)

2000-01  2001-02  2002-03  2003-04 2004-05  2005-06  2006-07  2007-08  2008-09  2009-10 2010-11  2011-12 2012-13  2013-14  2014-15
Total Revenues 351,157 334,066 324,714 309,950 308,000 309,289 335,731 327,000 314,889 293,653 284,950 276,099 272,099 264,076 277,761
Board of equalization fee -1,337 -1,545 -2,137 -2,387 -1,997 -4,703 -4,664 -6,277 -6,907 -6,888 -8,094 -8,935 -9,760 -9,987 -9,057
Total Revenues to be allocated
349,820 332,521 322,577 307,563 306,003 304,586 331,067 320,723 307,982 286,765 276,856 267,164 262,339 254,089 268,704
Health Education Account
Beginning balance 59,487 69,273 12,878 13,539 1,371 5,032 16,686 14,305 19,311 18,853 19,780 17,297 17,593 7,929 17,593
Prior year adjustment 39,517 -29,018 1,553 -2,906 -667 1,704 1,924 1,156 5,095 0 0 0 1,394
20% of Total Proposition 99 Revenues 69,964 66,504 64,515 61,513 61,201 60,917 66,214 64,143 61,595 57,352 55,370 53,306 52,468 50,818 54,025
Prop 10 Backfill 14,900 15,900 21,800 13,400 13,400 13,100 11,400 12,200 13,200 13,530 10,200 10,200 9,300 9,300 9,300
Interest 7,350 3,558 2,077 1,478 1,478 1,085 3,427 2,958 1,447 416 338 241 231 231 204
Net Resources 191,218 126,217 102,823 87,024 77,450 80,134 97,060 95,310 97,477 91,307 90,783 81,141 79,592 68,278 82,516
Total actual expenditures 121,945 113,480 91,173 85,653 73,992 76,744 82,750 75,994 78,622 71,510 73,445 77,799 62,095 64,849 70,734
Dept. of Public Health 93,403 84,928 63,056 58,920 50,932 53,602 59,965 53,888 55,827 54,756 53,052 49,871 44,834 47,744 44,238
Dept. of Education 27,661 28,064 27,933 26,560 23,020 23,091 22,785 22,106 22,795 16,754 20,393 16,672 26,701 17,047 26,413
Direct Pro Rate Charges 881 488 184 173 40 39 0 0 0 0 0 0 0 0 0
State Controller 0 0 0 0 0 0 0 0 0 0 0 35 40 0 20
Financial Information System 0 0 0 0 0 0 0 0 0 0 0 0 68 58 63
Carryover 69,273 12,737 11,650 1,371 5,032 16,686 14,305 19,311 18,853 19,780 17,297 17,593 7,929 3,413 11,782

Source: California Department of Finance
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Table 1.5 . Appropriations From Proposition 99 Health Education and Research Accounts, 2000/01 - 2013/14 (Dollars in Thousands)

2000-01 2001-02 2002-03 2003-04 2004-05 2005-06 2006-07 2007-08 2008-09 2009-10 2010-11 2011-12 2012-13 2013-14 2014-15
Research Account
Beginning Balance 75,120 56,334 8,825 8,032 530 693 3,465 4,759 3,194 2,517 2,605 25,054 1,910 1,623 1,910
Prior year Adjustment 109 -46,096 190 -837 0 0 4 97 114 457 23,263  -14,552 0 0 3,986
5% of Total Proposition 99
Revenues 17,491 16,626 16,129 15378 15300 15,229 16,553 16,037 15400 14,338 13,843 13,327 12,862 12,704 13,506
Prop 10 Backfill 3,700 4,000 5,400 3,300 3,300 3,300 2,900 3,000 3,300 3,380 2,600 2,600 2,300 2,300 2,300
Interest 4,905 2,325 1,169 1,169 1,169 657 1,769 1,562 754 219 132 132 132 64 49
Net Resources 101,325 33,189 31,713 27,042 20,299 19,879 24,691 25455 22,762 20,911 42443 26561 17,204 16,691 21,751
Total Actual Expenditures 44991 24,364 24513 26,512 19,279 19474 19,932 22,257 20,244 18,300 17,374 24,998 15,763 15,853 19,332
TRDRP 39,823 19,434 19,434 21,625 14253 14,253 14,553 16,553 14,553 13,090 12,534 19,849 11,115 11,249 14,713
DHS Cancer Registry 5,050 4,930 4,930 4,738 5,026 5,213 5,375 5,704 5,690 5,210 4,840 5,131 4,533 4,532 4,518
Direct Pro Rata Charges 118 0 149 149 0 6 0 0 0 0 0 0 0 0 0
State Controller 0 0 0 0 0 0 0 0 0 0 0 10 12 0 6
Financial Information
System 0 0 0 0 0 0 0 0 0 0 0 8 103 72 95
Carryover 56,334 8,825 7,200 530 693 3,465 4,759 3,194 2,517 2,605 25,054 1,910 1,623 835 2,491

Source: California Department of Finance
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Table 1.6. Appropriations From Proposition 99 Health Education and Research Accounts, 2000/01- 2014/15 (Dollars in Thousands)

2000- 2001- 2002- 2004- 2005- 2006- 2007- 2008- 2009- 2010-
Fiscal Year 1999-00 01 02 03 2003-04 05 06 07 08 09 10 11 2011-12 2012-13 2014-15
Dept of Public Health Tobacco Control
Program
Health Education Account (Prop 99)
Administrative Support 1,016 1,778 1,733 1,790 1,250 2,492 2,849 2,706 3,172 4,311 3,344 3,157 3,841 4,045 3,386
Media Campaign 19,624 45,264 45,264 21,112 16,781 15,695 | 15,695 19,995 15,695 15,695 15,695 14,467 13,540 11,966 11,966
Competitive Grants 17,690 17,690 17,690 16,775 17,334 15,444 | 18,044 16,744 15,444 15,444 15,444 15,180 14,180 13,580 13,580
Local Lead Agencies 17,426 17,426 17,426 16,525 19,525 16,215 | 16,215 16,215 16,215 16,215 16,215 16,215 14,615 12,001 12,001
Evaluation 4,405 4,381 4,381 4,154 3,255 3,641 3,570 5,713 3,913 3,913 4,058 4,033 4,072 3,305 3,305
Multi-year Carryover 0 0 0 0 775 783 241 1,591 0 0 0 0 1,298 0 0
Total from Health Education Account 60,161 86,539 86,494 60,356 58,920 54,270 | 56,614 62,964 54,439 55,578 54,756 53,052 51,546 44,897 44,238
Other Account Funds 127 821 | *20,840 836 3,880 1,586 1,233 1,320 1,320 0 0 0 0 0 0
Total to Tobacco Control Program 60,288 87,360 | 107,334 61,192 62,800 55,856 | 57,847 64,284 55,759 55,578 54,756 53,052 51,546 44,897 44,238
Department of Education
Health Education Account (Prop 99) 28,011 28,038 28,042 27,996 26,560 23,282 | 24,320 24,381 23,048 24,719 17,912 20,393 26,253 17,198 26,413
Total from the Health Education
Account 88,172 | 114,577 | 135,376 88,352 85,480 77,552 | 80,934 87,345 | 77,487 | 80,297 | 72,668 | 73,445 77,799 62,095 70,734
Tobacco-Related Disease Research
Program
Research Account (Prop 99) 36,726 22,627 19,434 19,434 21,625 14,253 | 14,253 14,553 | 16,553 | 14,553 | 13,090 | 12,534 34,936 11,115 11,249
Dept of Public Health Cancer Registry
Research Account (Prop 99) 1,719 5,050 4,930 4,930 4,738 5,026 5,213 5,375 5,704 5,690 5,210 4,840 5,216 4,540 4,545
Total from the Research Account 38,445 27,677 24,364 24,364 26,363 19,279 | 19,466 19,928 | 22,257 | 20,243 | 18,300 | 17,374 40,152 15,655 15,794
125,02
TOTAL for Tobacco Control Programs 5| 138,025 | 154,810 | 108,622 | 110,985 96,831 96,420 | 103,218 93,360 94,850 85,758 85,979 112,735 73,210 | 81,934

* Included $20 million in MSA funds

Source: California Department of Finance
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Table 1.7, Appropriations from the the case. The Bt_Jdget Acts for fiscal years 1997-20_13 all
Proposition 99 Research Accountto | Show the allocation from the Research Account going for the
TRDRP and the Department of general support of the Department of Health Services. The
Public Health, FY1996-2014 (in Budget Acts for fiscal years 2001-2004, however, did
thousands of dollars) e : ‘ot

- specifically allocate a portion of the general appropriation
Fiscal Year TRDRP DPH ]
1996 2,000 1696 from the Research Account to DHS: $500,000 for cancer
1997 60,422 3.696 research and $500,000 for cancer registry data collection. It
1998 32,950 3,697 is unclear from data from DHS how the appropriation from
1999 18,661 3,738 the Research Account is actually being used, or what the
2000 81311 1,719 annual cost of the Cancer Registry program is. However,
2001 39,823 5,050 . :
2002 19.434 4,930 TRDRP reported in 2007 that_the Department of Finance and
2003 19,434 4.930 DHS stated that most of the diverted Research Account
2004 21,625 4,738 money was used as salary support for personnel in the Cancer
2005 14,253 5,026 Registry and in the Environmental Health Investigations unit
2006 14,253 5,213 of DHS. 6
2007 14,553 5,375 '
2008 16,553 5,704 _
2009 14,553 5690 For fiscal year 2008, TRDRP requested that the Governor’s
2010 13,090 5,210 Budget shift the funding for the Cancer Registry from the
2011 12,534 4,840 Proposition 99 Research Account to the Proposition 99
ggig ﬁ’?‘l‘g iégé Unallocated Account.®® The Proposition 99 Unallocated
5014 11249 453 Account receives 25% of the Proposition 99 gross revenues,
Source: Departme,}t of Finance and may be appropriated for any of the purposes set out in

Proposition 99, which includes tobacco-related disease
research. That request was not granted because of vigorous opposition from the California
Department of Public Health, leaving only the Tobacco Education and Research Oversight
Committee to oppose the diversion of TRDRP funds.

A Close Call: Attempted Defunding of the Tobacco Control Program’s Training and
Technical Assistance Grants

Other than the statewide media campaign, CTCP activities are conducted at the local level
through allocation agreements to Local Lead Agencies, and by competitive grants to non-profit
organizations for local interventions to provide technical support to the local activities. As of
July 2014, competitive grant funds approximately 42 local intervention projects and six state-
wide projects.*’CDPH is mandated to “award and administer grants for projects directed at the
prevention of tobacco-related diseases” (Health & Safety Code §104385) and is permitted to
make grants to “provide program support services to local tobacco use prevention programs”
(Health & Safety Code §104390). Historically, the Department used this mandate and authority
to fund local tobacco control activities and to provide statewide support services to local tobacco
control programs and others involved in the tobacco control movement. The CTCP's successful
strategy of working with outside agencies as contractors was seriously threatened beginning in
2012 when the CDPH's Office of Legal Services (OLS) challenged the legality of these practices.
However, the successful work of tobacco control advocates and the media attention they
garnered helped to ensure the program could continue working with outside advocates.
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Health & Safety Code 8104390 authorizes CTCP to provide technical support services to those
local activities through grants to state-wide nonprofit organizations. For over two decades, those
training and technical support services included legal services to support local tobacco control
ordinance advocacy and youth advocacy training to support both local tobacco control
ordinances and voluntary smokefree campus movements, among others.®®

Despite the lack of legal authority to support it, and in violation of the several Attorneys General
opinions to the contrary, Office of Legal Services had interpreted GC 819130 to require CTCP to
find civil servants in state agencies to perform the technical support services work that had been
performed for years through grants to nonprofit organizations with tobacco control expertise.
Government Code 819130 is intended to protect civil service jobs by restricting state agencies
use of personal service contracts with private contractors to do state work. The first public
disclosure that the Office of Legal Services was raising an issue with these and other grants came
at the meeting of TEROC on September 24, 2012, when CTCP reported that there were
“significant challenges experienced in the approval of grants and contracts due to Department
changes in the review and approval of these documents.”®’

The grants at issue were not procurement contracts for services to the state that have to comply
with GC 819130 according to four Attorney General Opinions issued by four different Attorneys
General between 1975 and 2005.%%"* The State Contracting Manual specified that grants made
pursuant to specific statutory authority under which no services were provided to the state were
not subject to Department of General Services or Office of Legal Services approval.”* CTCP is
authorized to make such grants, and all of the services are provided to local government
agencies, local tobacco control nonprofit organizations, and universities and colleges, not to
CTCP or CDPH. Itis not clear if this interpretation of GC §19130 by OLS was the result of
inadequate legal research by lawyers in OLS, or was a power grab by OLS to impose its
imprimatur on grant-making by CTCP. OLS lawyers claimed attorney-client privilege between
it and CDPH when asked by TEROC leadership for an explanation.” Regardless of motive, the
OLS interpretation would have meant the wholesale dismantling of the two-decade old technical
support organization and shifting of the work to state agencies with no history or expertise in
tobacco control. Either CTCP would have to find and hire those special skills and competencies
to comply with the statutory mandates for CTCP . ]

after authorization by the Legislature to add full OLS interpretation would have

time equivalent (FTE) employees to agency staffs ~meant the wholesale

— something that the Legislature had consistently dismantling of the two-decade
refused to do — renew the contracts, or terminate old technical support

the activities. organization and shifting of

In an attempt to resolve the issue of whether the work to state agencies with

contracts could be renewed with outside no history or expertise in
nonprofits, TEROC Chair Dr. Michael Ong tobacco control.

initiated communication on October 31, 2012

with the CDPH Director, Dr. Ronald Chapman:”*

TEROC is mandated to report to the Legislature on recommendations for any necessary
policy changes or improvements. Before making any such recommendations, | would
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like to meet with you on behalf of TEROC to discuss the contract delays, and preferably
to determine how these contract issues can be resolved and to make their full execution a
top priority.

No such meeting took place because Dr. Chapman did not make himself available.

For over two decades, the firm ETR Associates had maintained the Tobacco Education
Clearinghouse of California (TECC) to provide printed educational materials for local tobacco
control programs throughout California along with a catalog and distribution system for those
printed materials, maintained a library of tobacco educational materials available to the local
tobacco control programs, and provided a registry of public health and tobacco control experts to
enhance training opportunities for staff of local tobacco control organizations.” Despite this
long and successful service, on October 1, 2013, CTCP informed TEROC that CTCP was not
going to renew its grant to ETR Associates. This decision was made as a result of a new CDPH
policy requiring that such services be obtained from state agencies through interagency
contracts.®

Since nearly a year had passed since TEROC had first raised the issue with Director Chapman,
Dr. Ong’s October 11, 2013 letter to Dr. Chapman was blunt:

TEROC has serious concerns regarding CDPH contracting policies and business
practices. It appears that one reason for this problem is that the Department is taking a
conservative approach to its interpretation of GC [California Government Code] Section
19130 and the application of allowable exemptions. As you know, this law establishes
standards for the use of personal service contracts [by state agencies]....

CTCP’s inability to contract with non-governmental agencies for specialized statewide
services inhibits their [sic] ability to be compliant with federal and state law, blocks the
expenditure of essential funding streams, causes inefficiencies and costly breaks in
service, and interrupts data continuity, including surveying school-age children about
their tobacco use, that is critical to tobacco control.

In light of the loss of TECC and the fact that a number of CTCP statewide training and
technical assistance contractors [sic] and statewide evaluation and surveillance contracts
are due to be rebid in 2013 and 2014, TEROC hopes to have a frank discussion with
CDPH to resolve the conflict between Prop 99 enabling statutory language and GC
Section 19130."

The statewide training and technical assistance contracts Dr. Ong referred to were with the
American Lung Association in California for the Center for Tobacco Policy and Organizing that
provided state-wide tobacco policy and community training and technical assistance to Local
Lead Agencies and local tobacco control advocacy organizations; ChangeLab Solutions for the
state-wide guidance in local tobacco control ordinance drafting and other legal advice; and
Public Health Foundation Enterprises for the California Youth Action Network that provided
state-wide youth and young adult advocacy, training, and technical assistance.”® These three
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statewide programs had been funded by grants from the CTCP to these nonprofit organizations
for many years.

Following Dr. Ong’s October 11, 2013 letter, Dr. Chapman agreed to attend a special TEROC
meeting in Sacramento on October 31, 2013 devoted solely to this dispute.”® At that meeting,
Dr. Chapman defended the Department’s reassessment of its statewide grants as being required
by GC 819130 and attributed the necessity for doing so to two California State Auditor audits of
CDPH practices of outsourcing information technology services for the Department and
administration of the Kids Plates Program, a CDPH program to promote prevention of
unintentional childhood injuries, that were found in noncompliance with GC §19130. Dr.
Chapman also mentioned pressure from state employee unions to strictly apply GC 819130
throughout state government.*® Neither State Auditor report referred to by Dr. Chapman dealt
with the CTCP grants, which are not covered by GC §19130.%%2

When explaining the CDPH's decision not to renew the three remaining grants, the TECC grant
was to term out on December 31, 2013. CTCP wanted to do a two year extension as was
described in the original procurement but were not permitted by OLS, because of a perceived
conflict with GC §19130. After much discussion with OLS it was determined that the Office of
State Publishing was not able to provide these services and the grant was extended to December
31, 2015. For the remaining grants CTCP had planned to do a open competitive bids. (Both the
CTCP and TEROC and CTCP have referred to these arrangements as contracts, when under the
statute they are grants.) Dr. Chapman several times referred to generalized pressure from state
employee unions to reduce outsourcing and hire more state employees, a position supported by
Governor Jerry Brown.®*®* The governor cannot unilaterally increase the number of state
employees; that requires approval of the Legislature in the budget process.

The CTCP grants are given for support services that

require special skills and competencies, which Dr. The CTCP arants are given
Chapman conceded CTCP was not finding available for support%ervices thgt

in state agencies, universities and colleges. . i )
require special skills and

Minutes of the October 31, 2013 special meeting of competencies.

TEROC® describe letters from organizations who

had and were utilizing the training and technical assistance services funded by the grants that had
been sent to CDPH expressing concerns over the actions of CDPH in terminating decades of
support services from experts in the nonprofit sector of tobacco control. In total 66 letters, shown
in Table 1.8, would be sent on behalf of the grants.

Representatives from several agencies using the support services challenged Dr. Chapman on the
rationale for the change and urged that the decision be reversed. One member of the public,
Richard Barnes, an author of this report, pointed out to Dr. Chapman that the dismantling of the
nonprofit support services was doing more damage to the California Tobacco Control Program
than the tobacco industry has ever been able to do.2® Mr. Barnes also pointed out to Dr.
Chapman that the Tobacco Control Program is unique in CDPH because of the statutory
mandates for the program, and the scope of TEROC’s responsibility for ensuring that the
program adheres
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Table 1.8 TEROC Correspondence Regarding Technical Assistance Grants

Advocacy and Data Dissemination to achieve Equity for Priority populations on Tobacco (ADEPT)
The African American Tobacco Control Leadership Council (AATCLC)

Alex Bell of Student Health Services, Allen Hancock College

Alireza Rezapour of Saint Mary’s College of California

Ameilia Peterson of Madera County Community Transformation Grant (CTG)
Andrea Craig Dodge of Buck Tobacco Sponsorship Project

Angquanitte Ortega and Evelyn Williams of Solano County Tobacco Education Coalition
Arianna Luna of Kings County Tobacco-Free Partnership

Aoki and John Maa of University of California (UC), Tobacco-Related Disease Research Program (TRDRP)
Beth Hoffman of Student Health and Wellness Services Santiago Canyon College
Brian Davis of Tri-City Health Center

Brian Vaughn of Sonoma County Department of Health Services Bridgit Aouncuz and Judy Moore of Protecting Health and Slamming
Tobacco (PHAST)

Carol Baker of Tobacco-Free Coalition of Santa Clara County

Charleen Mikail of California State University Northridge

Chris Kiger of Irvine Valley College

Dale Hillard of Coalition for a Tobacco-Free Monterey County

Daniel E. McGoldrick of Campaign for Tobacco Free Kids

DeAnne Blankenship of California Health Collaborative

Debbie Goodman of Shasta College Student Health & Wellness Services

Debra Oto-Kent and Janet Porter of Health Education Council

Drew Johnson of California Department of Public Health to Rod Lew of APPEAL
Elizabeth Benne of Pierce College

Ester Schiller of Smokefree Air For Everyone (SAFE)

Gregory Robinson of Children and Family Futures

Harold Goldstein of California Center for Public Health Advocacy to Dr. Chapman
Jacob Delbridge of University of California, Berkeley School of Public Health
Jeannie Cook of Smoke-Free Marin Coalition

Joel Ervice of Regional Asthma Management & Prevention (RAMP)

Jose Arrezola of Madera County Community Transformation Grant (CTG)

Judy Gerard of ATOD Network

Justin Garret of March of Dimes

Kathleen J. Young of California State University, Northridge

Ken Fitzgerald of Stanislaus County Office of Education

Ken Fitzgerald of Stanislaus Advocacy Action Team

Kevin Keyes of Tobacco Free Coalition Kern County (TFK)

Kimberly Bankston-Lee of Sacramento County Tobacco Control Coalition

Llana Knopf of Center for Public Health and Tobacco Policy

Lorenzo Higley of San Diego County Tobacco Control Coalition

Lou Moerner and James P. McCubbrey of Tobacco Education Network

Maggie Mahoney of Tobacco Control Legal Consortium

Marice Ashe and Anne Pearson of ChangeLab Solutions

Matthew Willis of County of Marin Department of Health and Human Services
Mayra Miranda of Madera County Tobacco Control Program

Megan Edmonson of Fresno County Tobacco-Free Coalition

Meredith Minkler of University of California, Berkeley

Myriam Alvarez of Madera County Tobacco Control Program

Naomi Kitajima of Foothill College

Nephtali Offen to Coalition of Lavender-Americans and Health (CLASH)

Oralia Vallejo of Central Valley Regional Tobacco Coalition

Richard Barnes of the University of California, San Francisco Center for Tobacco Control Research
Richard O. Johnson of Public Health of Mono County

Rod Lew of Asian Pacific Partners for Empowerment, Advocacy and Leadership (APPEAL)
Roger Kennedy of Tobacco-Free Coalition of Santa Clara County

Rosalyn Chan of Mission College

Rosalyn Moya of ATOD Network

Sharon Sheehan Bifano of Coalition Engaged in A Smoke-Free Effort (CEASE)
Shirley Arroyo of Elk Grove Unified School District to Secretary Dooley

Stanton A. Glantz of University of California, San Francisco to Secretary Dooley
Thea Jones of Central Valley Chronic Disease Partnership to Secretary Dooley
Thomas Aragon of City and County of San Francisco Department of Public Health
Tina Franco of Madera County Tobacco Control Program

Tom Changnon of Stanislaus County Office of Education

Wayne S. Hansen Jr. of San Luis Obispo County Tobacco Control Coalition
Wendel Brunner of Contra Costa Health Services

Glenn R. Dodd, Coalition for a Tobacco-Free Los Angeles County

Source: California Department of Public Health
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to those mandates, including making recommendations to the Legislature for statutory changes
affecting the program.®®

At that meeting, Chairman Ong established a subcommittee to work with CDPH to try to resolve
what it saw as a conflict between the statutory mandate for the California Tobacco Control
Program and the OLS interpretation of GC §19130 as applying to the grants.®® Time was of the
essence because the existing grants expired June 30, 2014 and the TEROC concern included a
break in continuity of the support services.

The Sacramento Bee published an editorial on December 9, 2013 about the ending of the
contracts with nonprofits that had prompted TEROC to intervene with CDPH: “California’s
tobacco control effort is working. The Department of Public Health should not try to fix what’s
not broken.”®® This brought the controversy out into the open, and to the attention of legislators.

At the December 11, 2013 regular meeting of TEROC, April Roeseler, Acting Director of CTCP,
reported that the Department had identified an exemption which could be applied to the TECC
Grant. The CDPH was to work toward an extension of the TECC contract at no cost through
June 30, 2014, but that the library function and local policy database that had been provided by
TECC had already been contracted to UC Davis.?” The contract with ETR for the TECC that
expired December 31, 2013 had an option for CTCP to extend the contract for two years, and
CTCP was given permission by OLS to exercise that option. TECC would continue to provide
printed educational materials for local tobacco control programs throughout California along
with a catalog and distribution system for those printed materials.

Ironically, if the goal of OLS was to insure that civil service employees performed the CTCP
work to comply with GC §19130, the contract with UC Davis was in conflict with that goal
because the California Constitution provides that UC employees are not civil service employees,
and therefore they are not covered by GC §19130.%

With regard to the services being performed by ChangelLab Solutions, American Lung
Association of California, and the California Youth Advocacy Network under grants expiring
June 30, 2014, Roeseler reported that CTCP staff were negotiating with OLS for permission to
issue a Request for Applications “to fund projects to conduct research, plan, develop and
disseminate innovative policy, regulation and promising community level strategies that can be
replicated by others to create healthy, sustainable communities which dissuade tobacco use,
rather than soliciting agencies to provide direct services to DPH funded projects on behalf of the
state. We think that the work done by those three current contractors falls within that description
and that they will have the opportunity to write great applications and compete with the rest of
the world for that.”®® This would resolve the issue if OLS approved the plan.

The minutes of the December 11, 2013 meeting®’ reflect that fifty additional letters from Local
Lead Agencies and nonprofit organizations who had and were utilizing the training and technical
assistance services funded by the grants had been sent to CDPH expressing concerns over the
actions of CDPH in terminating decades of support services from experts in the nonprofit sector
of tobacco control. When added to the earlier letters from the customers using the technical
support services, nearly all of the agencies supported by the technical support services had made
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their concerns public. Chairman Ong reported the administration and union pressure was to make
sure civil service jobs are not being displaced: “The current administration is in favor of the
changes that have been implemented [by CDPH]. The continued discussions by individuals
within the tobacco control communities with legislators have created a buzz. Although pressure
is coming from the current political administration, Dr. Chapman is responsible for working with
CDPH-OLS to make contracting determinations.”® The Minutes also document statements
made at the meeting by representatives of Local Lead Agencies and their local partners using the
support services about the potential to impair tobacco control if the support services are
discontinued. Their message was that allowing this disruption of support services to continue could
completely derail the progress that has been made in tobacco control because the LLAS rely on
CTCP support to help make their programs more effective.

On January 23, 2014, CTCP released a request for proposals, "Make Tobacco History, Request
for Applications #14-10013,"% to solicit proposals for three-year grants to public and private
nonprofit organizations to perform the support services that were being performed by ChangeLab
Solutions, American Lung Association of California, and the California Youth Advocacy
Network pursuant to grants expiring June 30, 2014.”® OLS had reservations about the Request
for Application, but did not prevent the plan for grant-making disclosed by CTCP at the
December 11, 2013 TEROC meeting discussed above. This was an important step in resolving
the issue.

At the regular TEROC meeting on February 12, 2014, as a member of the public Richard Barnes
asked how the RFA #14-10013 applications would be processed. CTCP Acting Director, April
Roeseler, responded that after CTCP and each applicant for the newly-planned grants had
negotiated the final provisions of the newly-planned grant, it would be subject to approval by
OLS. Members of TEROC expressed concern about this unnecessary step because the proposal
was for grants not subject to OLS approval.

No formal action was taken, but the consensus among TEROC members was to maintain
vigilance to prevent any interference by OLS with completion of the grant-making process so
that there would be no break in continuity of support services after the existing contracts expired
June 30, 2014. TEROC could later explore the possibility of making recommendations to the
Legislature to deal with the long-term implications of the OLS involving itself in the CTCP
grant-making process.”* With the issuance of the RFA, the grants program was back on track, at
least temporarily. OLS still had to approve the final grants negotiated between CTCP and the
grant applicants.

While the Office of Legal Services’ threat to the California Tobacco Control Program’s ability to
carry out its statutory mandate to provide support services to local tobacco control programs
though grants appeared to have significantly subsided in February 2014, the potential for
problems with OLS was still present until the RFA#14-10013 grants were approved. At the May
28, 2014 TEROC meeting, Roeseler reported an intent to award three grants for RFA #14-10013.
The three grantees were the American Lung Association in California for the Center for Tobacco
Policy and Organizing, ChangelLab Solutions, and Public Health Foundation Enterprises for the
California Youth Action Network. The grants provided five years of funding to continue the
work these nonprofits had been providing to local tobacco control activities for years. The issue
was resolved.
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It is hard to clearly identify the cause of the change of position of CDPH management that made
possible this fix for the grants issues. The decision to reframe the service agreements as grants
instead of contracts would prevent them from needing a 2319a, a form that must be signed by
CDPH-OLS or the Contract Management Unit will not sign-off on the agreement. The decision did
create some internal fallout. Dr. Chapman was reminded at the October 31, 2013 TEROC
meeting that the California Tobacco Control Program is unique within CDPH. It has numerous
statutory mandates for programmatic and support services, and it is the only program within
CDPH with an oversight committee (TEROC) with statutory responsibility to create a Master
Plan to advise the CDPH and other departments charged with implementing the California
tobacco control programs and the responsibility to recommend legislative changes to the
programs’ budgets and mandates. The outpouring of deep concern from the many local tobacco
control programs and advocates, both in writing to CDPH leadership and at TEROC meetings,
about the loss of vital support services provided by trusted nonprofit agencies likely did not go
unnoticed. The media attention and “buzz” in the Legislature created by the tobacco control
community assured that CDPH understood that the tobacco control community was not going to
accept a dismantling of the program support infrastructure without a fight. The result was
CDPH's action to extend the TECC contract for two years and to award the three grants despite
the OLS interpretation of GC §19130.

Conclusion

For many years, California set the bar in tobacco control with substantial funding for tobacco
control programs, the first statewide smokefree workplaces law, and rapid declines in smoking
prevalence and consumption. However, years of success resulted in a significant reduction in
Proposition 99 revenues that had been the financial underpinning of that success. Inflation had
been a major factor as well; it only cost 53 cents in 1989 to buy what cost $1 in 2013. Asa
result, the significant declines in smoking prevalence and cigarette consumption in the 1990s
slowed in the 2000s and 2010s. After 2006, the tobacco control programs made strategic shifts
in priorities to make better use of the declining purchasing power of Proposition 99 revenues.
However, the program failed to address the rising concern of electronic cigarette use.

TEROC recognized the need for new sources of The outpouring of deep
revenue and advocated for increasing the tobacco concern from the many local
excise taxes. An increase of only $.50 per pack in tobacco control programs...
the cigarette tax, with all of the revenue allocated to  5hqut the loss of vital support
the existing tobacco control programs, when added . .

to the $.05 in Proposition 99 revenue, would provide SErVICES _prowdegl by.trUSteq
the CDC recommended funding level for tobacco nonprofit agencies likely did
control in California ($498.6 million in 2013 based not go unnoticed.

on California 2013 consumption of 906.6 million

packs).*®
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Unless tobacco control advocates make restoration of funding to the program a high priority,
there is a serious risk of backsliding in the major

gains made by the California Tobacco Control Tobacco control advocates
program. must make restoration of
funding to the program a

Regardless of whether or not there is a tobacco tax

increase, tobacco control advocates could restore high p_rlor_lty or ”Sk_ a .
some funding by demanding an end to diversions backslide in the major gains
such as the Cancer Registry funds taken from the made by the tobacco control
Research Account. program.

The success of the California tobacco control
program in the 1990s came from the high level of funding for the programs.
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CHAPTER 2 - TOBACCO INDUSTRY ACTIVITIES TO
INFLUENCE PUBLIC POLICY, 2007-2013

e Between 2007 and 2013, the tobacco industry spent $64,428,254 on state-level political
activity, including $4,983,156 in campaign contributions to candidates and party committees,
$4,903,209 to non-party committees, $8,567,268 on lobbying, and $48,974,621 on
initiatives.

e Industry contributions to Democrats have been rising. During 2011-2012 election cycle
Democrats accepted $176,200, nearly twice the $101,800 they accepted in 2007-2008. In
2013, the Democratic Party accepted the first tobacco industry campaign contribution
($100,900) since 2003-2004.

e Inthe 2011-2012 election cycle, over three-fourths of all tobacco industry campaign funding
was made to political parties and non-party campaign committees, which makes tracing it to
specific candidates virtually impossible.

e Massive tobacco industry spending has created a hostile political climate for tobacco control
efforts at the state level.

Introduction

In California during 2007-2013, the tobacco industry continued to spend heavily on campaign
contributions, including a total of $4,983,156 to )

candidates and political parties, $8,567,268 on The period was marked by a
lobbying, and $53,877,830 on ballot measure rise In campaign

committees and non-party committees. Spending by  contributions to Democrats

the tobacco industry on such non-party committees

represented the most salient feature of the tobacco industry contributions during this period. By
donating to non-party committees the industry can discreetly influence candidates. The period
was marked by a rise in campaign contributions to Democrats who beginning in the early
2000s%* were less likely to accept tobacco industry campaign contributions than Republicans.
Historically, tobacco industry campaign contributions have been shown to have a significant
effect on legislative behavior at the state-level.***

Campaign Contributions

The tobacco industry has a long history of working to influence public policy through making
election campaign contributions to candidates, political parties, non-party committees and ballot
measure committees, and spending large sums on lobbying. Contributions from Philip Morris,
the largest tobacco company, represented approximately 73% of total tobacco industry
contributions during this period. Expenditures for all political influence by tobacco companies
are shown in Table 2.1.

Tobacco industry activities to influence tobacco policymaking in California should be looked at
as a singular plan. Table 2.1 shows total lobbying and total elections expenditures. In the four
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Table 2.1. Tobacco Industry Political Expenditures by Company to Influence Policy, 2007-2013%*

Company Individual Political Non-Party Ballot Direct and Total
Candidates Parties Committee Measure Indirect
S Committees Lobbying
Philip Morris $1,383,085 $2,346,102 $4,882,678 $34,774,226 $5,759,153  $49,145,244
RJ Reynolds $655,975 $300,000 $8,100 $14,192,995 $1,836,963  $16,994,033
UST $97,659 $93,785 $7,500 -0- $595,564 $794,508
California Distribution Ass’n $100,650 $5,900 $4,931 $7,400 $375,588 $494,469
Total $2,237,369 $2,745,787 $4,903,209 $48,974,621  $8,567,268 $67,428,25
4

Note: Contributions to candidates and political parties for 2013 should not be interpreted as showing any
election cycle trend toward reduced industry political activity because it is the first year of a two-year
election cycle. (In addition to only being half the cycle, contributions tend to be lower in the first year of
an election cycle than the second year.)

Table 2.2. Total Tobacco Industry Expenditures for

Candidate Elections and Lobbying, 2003-2012

election cycles 2003 through 2010,

Legislative Candidate . lobbying expenditures were generall
SgeSSion Elections Lobbying Total Iarge); tr?an eplections spendin%, but iny

2003-04 $1,375,500 $3,003,105 $4,378,605 the 2011-12 election Cyc|e the two
2005-06 $2,179,000  $2,463,621 $4,642,621 | expenditures categories were largely
2007-08 $1,742,000  $3,526,659 $5,268,659 | parallel. The total for lobbying and
2009-10 $1,870,807  $3,746,888 $5,617,695 | campaign expenditures for 2011-12
2011-12 $2,458,702  $2,245289  $4,703,991 | was lower than that of the two
2013 $1,307,339  $2,046283  $3,353,622 | Preceding election cycles. Table 2.2

shows tobacco control legislative

Table 2.3. Tobacco Control Bills by Legislative Session, L L .
yEed activity by legislative session. The

2007-2013
Legislative Session | Introduced | Passed | Became Law | 2009-10 legislative session was the
2007-08 7 2 1 most active by number of bills
2009-10 19 7 3 introduced, and the highest in tobacco
2011-12 13 7 5 industry expenditures for lobbying.
2013 6 1 1
Total 45 17 10 Data Sources

In California, contributors, candidates and committees are required to file regular reports on
campaign contributions made and received, and employers of lobbyists are required to file
reports with the office of the California Secretary of State on sums paid to lobbyists and other
expenditures to influence policymaking along with the matters on which they lobbied. All of the
campaign contributions and lobbying reports that form the basis of this report were accessed
online from the website of the California Secretary of State at http://cal-
access.sos.ca.gov/campaign in 2013 and 2014.

For campaign contributions for the period 2007-2013, the tobacco industry in California
consisted of Phillip Morris (Altria), R.J. Reynolds, UST (formerly U.S. Tobacco Company), and
the California Distribution Association (formerly California Distributor’s Association), which
represents tobacco distributors and retailers. Several changes in the industry affected the way
that the campaign contributions are reported:
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e UST became a subsidiary of Altria in January 2009 and ceased separately reporting
campaign contributions and lobbying expenditures.

e Altria also owns Philip Morris USA, and John Middleton, Inc., a cigar manufacturer, and the
combined activities of all of the related companies are reported as Philip Morris for years
2007 through 2013.

e Lorillard Tobacco Co. reported no campaign contributions to candidates, political parties,
campaign committees, or any lobbying activities after 2006; it did report a $1,215 payment to
Clicksquared Inc., a Boston marketing firm, to oppose Proposition 29 an initiative that would
have raised the tobacco tax to fund biomedical research and tobacco control activities on the
June 2012 Primary Election ballot.

No other tobacco product manufacturers, including e-cigarette manufacturers, reported making
any campaign contributions in the period 2007-2013.

Tobacco retailers made very small campaign contributions and are not included in the total
tobacco industry campaign contributions to candidates and political parties; all contributions,
including small tobacco retailer and trade association contributions to the official ballot measure
committees required by law for the funding of campaigns in support or opposition to ballot
measures are included in Appendix 4 & 5 for Proposition 29. The campaign contributions for
years before 2007 that are aggregated in various figures and tables include all tobacco industry
companies and the Tobacco Institute that reported campaign contributions in those earlier years
and are covered in our earlier reports on California.

Lobbying expenditures by the tobacco industry remains a major means of influencing legislation
in California. Candidate election campaign expenditures were only 53.5% of the total of
campaign and lobbying expenditures in the period 2007-2013. Campaign contributions and
lobbying expenditures to influence legislation are shown in (Figure 2.1).

The Introduction of Non-Party

Committees Total Tobacco Industry Expenditures for

Candidate Elections and Lobbying, 2007-

Non-party committees, which are 2013

not formally affiliated with an $6

individual party or candidate, $5 - 7

became an important vehicle for $q - % %

tobacco industry contributions since g ¢3 - %

their introduction in 2001. This is E $2 - 7% B Elections
significant because the non-party §1 - W Lobbying
committee provided the tobacco s - . . .

industry a vehicle to indirectly fund
individual candidate campaigns
while making that funding

C[L;nlb_elrscj)rtn%to tra.ced t Figure 2.1. Total Tobacco Industry Expenditures on Candidate
(Detailed tobacco industry Elections and Lobbying, 2007-2013%*

2007-08 2009-10 2011-12 2013
Legislative Session
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contributions to non-party committees are shown in Appendix 1.) The non-party committee
became major a vehicle for influencing candidate elections after Proposition 34 in 2000 when
voters imposed limits on the amount that could be contributed to candidates, and to political
parties for making contributions to candidates. Proposition 34 did not impose limits on
contributions to nonparty committees.” Proposition 34 also placed no limit on the amount of
money political parties could contribute to individual candidates. A stated purpose of

Proposition 34 was “To strengthen the role of political parties in financing political campaigns. .

"% Tobacco industry contributions to non-party campaign finance committees grew
dramatically beginning with the 2009-10 election cycle (Figure 2.2).

Most of that increase in contributions to non-party committees after 2006 came from Philip
Morris (Table 2.4). The huge jump in

contributions in 2009-10 to non-party Non-party committee provided
committees came from Philip Morris, at over the tobacco industry a vehicle to
$2.7 million, of which $2.1 million went to two indil’ectly fund indiViduaI
non-party committees, California Business PAC . . :

and Small Business Action Committee PAC, and candidate campaigns while

the remainder went to nine committees that making that funding
spent all of the money on numerous candidate cumbersome to trace.
elections.

In that election cycle, those two non-party committees spent most of their money supporting the
“No on 25/Yes on 26” ballot measure campaign. Proposition 25 lowered the vote on the budget
in the Legislature from 2/3 to a simple majority and Proposition 26 defined most “fees” as taxes

requiring a 2/3 vote in the Legislature, local governments or by the voters for passage. Big
business was supporting Proposition 26 to further limit the power of the Legislature, local
governments and voters to impose charges on businesses; San

Francisco’s Board of Supervisors had just imposed a litter abatement fee on cigarettes, by a
simple majority vote, to recoup the cost of cigarette butt waste cleanup. Both Propositions
passed.

It is unclear why Philip Morris would want to hide its support of the campaign in this manner as

it gave $1,750,000 directly to the “No on 25/Yes on 26” campaign. No other tobacco company
donated directly or indirectly to the “No on 25/Yes on 26” campaign.

A detailed analysis of the tobacco Table 2.4. Total Tobacco Industry Contributions to Non-
industry campaign contributions to non- Party Committees by Type of Committee Expenditures,

: 2007-2013°
party committees 2007-2013 showed Principal Political Spending Activity

that each non-party committee'recipient Election Candidate Ballot General
was one of three types: Committees that Cycle Elections Measures

spent money only to support or oppose

S . . 2007-08 $311,000 $0 $182,5
individual candldaFe_s, committees that 2009-10 $536.807 $2.100.000 $1450
supported only official ballot measure 2011-12 $1.157 702 $50.000 $100.0
campaigns supporting or opposing 2013 $320.200 $0

specific ballot measures, and committees | Total $2,325,709 $2,150,000 $427,5

00
00
00
$0
00

that spent money on general political
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activities like voter
registration and get-out-
the-vote drives (Table

Total Tobacco Industry Contributions to Non-
Party Committees, 2001-2013

2.4). zz::gg:ggg A $2,781,800

The most significant $2,000,000 / \

finding is the substantial $1,500,000 /51 1307'7§

increase in non-party $1,000,000 / AN
committee contributions $500,000 $292,500 $283,000 / N\

in the 2011-12 election <0 . — %493500 $320.200

cycle of $1,157,702 to
non-party committees
spending to support or
oppose candidates,
which was more than
double the contributions
in the 2009-10 election cycle, and was nearly as much as the $1,301,183 given directly to
candidates and political parties by the tobacco industry in the 2011-12 election cycle. Figure 2.3
shows the changing pattern of tobacco industry contributions to individual candidates, political
parties and non-party committees from 1991 through 2013; in the period 2007-2013; total
contributions to non-party committees were nearly equal to the total of all contributions to
individual candidates and political parties combined.

2003-04 2005-06 2007-08 2009-10 2011-12 2013
Election Cycle

Figure 2.2. Total Contributions to Non-Party Committees, 2001-2013?

While Figure 2.3 shows that contributions to candidates and political parties in the period 2007-
2013 remained relatively steady, the jJump in the non-party committee contributions in the 2009-
2010 and 2011-2012 election cycles represents money that is difficult to trace to a specific
candidate election campaign.

The Art of Non-Party Contributions

In the 2011-2012 election cycle tobacco companies funneled money to candidates in excess of
the limits set for individual candidates. This was achieved by contributing heavily to non-party
committees that focused overwhelmingly on supporting such candidates. Yet, there are
disclosure requirements if the contribution to a non-party committee is earmarked for a
candidate. The California Political Reform Act requires that if the contribution to a non-party
committee is earmarked by the donor for the benefit of a specific candidate (Government Code
885704), the expenditure by the recipient non-party committee for the benefit of that specific
candidate must be disclosed as coming from donor that earmarked the contribution. If such
disclosure is not made, the Fair Political Practices Commission deems it “money laundering” of
the contribution.

During the 2011-2012 election cycle, Philip Morris contributed $546,000 to the non-party
committee Reform California Now Independent Expenditures Committee in the 2011-2012
election cycle. Reform California Now Independent Expenditures Committee then gave
$1,121,000 to the non-party committee Californians Against Wasteful Spending. Citizens
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Against Wasteful Spending spent $720,554 opposing Fran Pavley (D, S. Dist 27) and $537,211
opposing Jose Medina (D, A. Dist 61).

Todd Zink (R) was running against the incumbent Pavley and Bill Batey (R) was running against
the incumbent Medina. Most of the spending by Citizens Against Wasteful Spending in the two
campaigns was for media buys opposing Pavley and Medina, and for mailers supporting Zink
and opposing Pavley. All of this spending was in the last three weeks of the campaigns.

Both Pavley and Medina won their races against their Republican opponents. Citizens Against
Wasteful Spending spent $33,080 to support Pavely’s opponent, Todd Zink. Citizens Against
Wasteful Spending paid $1,290,845 for the Pavley/Zink and Medina races out of a total of
$1,313,394 it spent in the 2011-12 election cycle. (The small remaining balance was spent on an
internet ad supporting Joe Coto [D, S. Dist 15] and a contribution to the California Hispanic
Chamber of Commerce Independent Expenditure Committee.) In short, Citizens Against
Wasteful Spending spent almost all of its 2011-12 funds opposing the candidates running against
Zink and Batey.

All of the transactions were disclosed. Nevertheless, this practice makes tracing the money to a
specific campaign difficult. Nor was this an isolated incident; other similar donations by tobacco
companies were found. The longstanding pattern of the tobacco industry favoring the
Republican Party began in 1995 (Figure 2.8).? The _

November 1994 election saw a general Republican During the 2011-2012

sweep nationally. In that election, the Republicans election cycle, Philip Morris

regained control of the Assembly (41-39) for the contributed $546,000 to the
only time since the 1969-70 Session (41-39) and non-party committee Reform

only the second time since 1957-58 (42-38). . :
Governor Pete Wilson (R) won reelection in 1994, California Now Independent

The combination of Wilson’s reelection and the Expenditures Committee.
Republicans regaining control of the Assembly may

be the reason the tobacco industry started a long period of lopsided support for Republican
candidates. The last time the Republicans controlled both houses of the Legislature was the
1955-56 Session; however, between 1957 and 2013, four Republican and four Democrat
governors were elected. After the 1995-96 Session, the Republicans steadily lost ground in both
houses; in December 2013, Democrats held a super-majority (two-thirds or more) in both houses.

When it came to individual candidates, Republican candidates received $2,300,597 and
Democrats received $802,850. While total contributions to political parties steadily declined
after peaking in the 2005-06 election cycle, total contributions to individual candidates increased
(Figure 2.9). Over the twenty-two year period from 1991 through 2013 (Figure 2.7), the tobacco
industry spent more than three times as much on Republican candidate elections than it did on
Democrat candidate elections.
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Tobacco Industry Campaign Contributions to Candidate
Elections by Type of Contribution, 1991-2013
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1991-2013

Total Tobacco Industry Contributions to Candidates and Political
Parties, 1991-2013

$2,000
$1,800
$1,600
& $1,400
§ $1,200 -
3 $1,000 -
N =
= 4800 -
$600 -
$400 -
$200 -
$0' T T T T T T T T T T T
g F F P Sy PP F D NP
» & & 9 & & §F & & & & v
N2 N2 N2 N2 N ) " " > > )

Legislative Session

Figure 2.4. Tobacco Industry Contributions to Candidates and Political Parties, 1991-2013°

49



Reform California

Alliance for California’s \
Tomorrow

Figure 2.5. Flowchart of Contributions from Reform California Now Non-party Committee to Other Non-Party Committees, 2011-12"

Y

.................... A - - - - I ¥y - - --31.-]-- 1
* \ 4 * L » A l
California Senior »| Californians Against California Alliance for Californians for Jobs and a ': Small Business
Advocates League < _| Wasteful Spending Progress and i aStrong Economy  [}. -+ 1| Action Committee
- Education : [ IE Committee
i ! i ¥ 3 o
California Tribal « Califomia Hispanic * < : Alliance to Get - *
Business Alliance IE I'| chamber of Commerce California NOW | California Working ; Defending the
: . : Republic
: - 1
Californians for | ? I Alliance for | A
Ly Good Jobs and . . : California’s ;o [
Good Schools | | | L1 .
: : : California Tribal ~ [* ' | |
| | [ Business Alliance IE [ .
. R - - . I .
Californians to . . . ! _
. — I— -----
Lp| Protect Schools, L L. l. JOBS PAC l:_ [
Universities and | 1
Public Safety |
Family Farmers 11
Working for a Better )
California - !
o
[
FAIRPAC/California Golden State Voter "
ns for Civil Justice [ Participation Project P
Reform PAC \ P
> Lo
»| Put Californians Back 1: . P
California Civil [ to Work Pl
M Justice * -
- 1
Californians for Quality Health Care (&4 ' 1
Balance and for Californians ko4 :
i Fairness in the - " * 1
Civil Justice \ 1
System 1 Californians Allied for :
1 Patient Protection IE 1
! PAC 1
Farmers and ! 1
Lp{ Legal Reformers : I I 1
for a Stronger . San Francisco Alliance 1
- . for Jobs and Sustainable [ !
1 Growth |
Inland Empire Taxpayers e : :
Association 1
e, - 1
L e e e e e e e e e e e e e e e e e = = Voters for California’s J

50

Economy




Direct Tobacco Industry Campaign Contributions to Individual Legislative Candidates

Campaign contributions to individual legislative candidates for 2007-2013 are shown in
Appendix 2. In the 2013-14 Legislature, 66 members took tobacco industry campaign
contributions, and 69 took no tobacco money (In March 2013, there were three vacancies in the
Legislature, two in the Senate and one in the Assembly).

Table 2.6 shows the 54 members of the 2013-14 Legislature who had never taken tobacco
industry campaign contributions in their legislative careers; none were Republicans. In our 2007
report®™ we found 39 legislators had not taken any i )

tobacco industry money in their legislative careers; The pattern is changing as

all were Democrats. The pattern is changing as more ~ more Democrats were taking
Democrats were taking tobacco industry money after  tobacco industry money...

the 2012 election cycle,” including Governor Jerry including Governor Jerry

Brown, the first governor of either party to do S0 in Brown, the first governor of
years. Some campaign consultants attributed this . i

change to a voter attitude that all campaign money is either party to do so in years.
tainted, so its source is no longer a factor.”’

Industry Campaign Contributions to Legislative Leadership in the 2013-14 Legislature

Table 2.7 shows the tobacco industry campaign contributions to legislative leadership in the
2013-14 Legislature received throughout their legislative careers. The Democrat leadership in
the Senate was tobacco money-free, while the Republican leaders were among the top ten
recipients of tobacco money throughout their legislative careers. The only other Assembly
leaders taking tobacco money were Asst’ Majority Floor Leader V. Manuel Perez (D, Dist. 56,
$2,000) and Minority Floor Leader Connie Conway (R, Dist. 26, $36,200).

Tobacco Industry Campaign Contributions to Members of Key Legislative Committees in
the 2013-14 Legislature

The Assembly Government Organization Committee hears every substantive bill related to
tobacco, so it is not surprising that the tobacco industry provides campaign contributions to its
members (Table 2.8). Thirteen of the sixteen

members of the Assembly Government In the Assembly, Democrat
Organization Committee took tobacco industry Speaker John Perez...was
money during their legislative careers, including among the top ten recipients
eight of the eleven Democrats on the Committee. of tobacco money throughout

The Chair, Assemblymember Isadore Hall (D, Dist
64), and Vice Chair Assemblymember Brian
Nestande (R, Dist. 42) were among the top twenty recipients of tobacco money throughout their
careers. All of the five Republicans on the committee accepted tobacco industry contributions
through 2013. Two Republicans on the Assembly Government Organization Committee did not
receive tobacco industry campaign contributions in their 2012 freshman election bids, but
Assemblymembers Frank Bigelow (R, Dist. 5) and Marie Waldron (R, Dist. 75) did accept
tobacco industry money in 2013. The Assembly Revenue and Taxation Committee hears all bills.

his legislative career.
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related to taxes, including tobacco taxes (Table
2.9). Six of the nine members of the
Committee had received tobacco industry
contributions, including the Chair,
Assemblymember Raul Bocanegra (D,
Dist.39). Tobacco bills in the Senate are
typically heard by the Budget and Fiscal
Review, Health, and Rules Committees.
Tobacco industry campaign contributions to
members of these committees are shown in
Tables 2.8, 2.9, and 2.10The Chair of the
Senate Budget and Fiscal Review Committee
(Table 2.10), Sen. Mark Leno (D, Dist. 11), had
never taken tobacco industry contributions, but
the Vice Chair, Bill Emmerson (R, Dist. 23)
was the top recipient of tobacco industry
contributions in the 2013-2014 Legislature
(Table 2.5). Two of the Democrats on the
Committee, Sen. Curren Price, Jr. (D, Dist 26)
and Sen. Roderick Wright (D, Dist. 35), were
among the top ten recipients of tobacco
industry contributions (Table 2.5). Price was
first elected to the Assembly in 2006 and to the
Senate in a Special Election in June 2009. He
left the Senate in July 2013 for a seat on the
Los Angeles City Council. On the Senate
Health Committee (Table 2.11), five of the
eight members were recipients of tobacco
money, including the Chair, Sen. Ed Hernandez
(D, Dist. 24) and the Vice Chair, Sen. Joel
Anderson (R, Dist. 36).

The Senate Rules Committee (Table 2.12) is
always chaired by the Senate President pro
Tempore. Chair Sen. Darrell Steinberg (D,
Dist. 6) had never taken tobacco contributions,
but the Vice Chair, Sen. Jean Fuller (R, Dist.
18) was among the top twenty recipients of
tobacco money in the 2013-14 Legislature.

Constitutional Offices

The constitutional offices are Governor,
Lieutenant Governor, Secretary of State,

Table 2.5. 2013-14 Legislators Receiving $10,000 or
More in Tobacco Industry Campaign Contributions,
2000-2013

Name Office | District | Party | Amount
Emmerson, Bill S 23 R $58,975
Wyland, Mark S 38 R $51,243
Calderon, Ron S 30 D $50,500
Gaines, Ted S 1 R $44,600
Walters, Mimi S 37 R $44,100
Wright, Roderick D. S 35 D $43,900
Harkey, Diane L. A 73 R $41,900
Nielsen, Jim S 4 R $40,400
Hall, Isadore 111 A 64 D $39,700
Perez, John A. A 53 D $36,300
Conway, Connie A 26 R $36,200
Berryhill, Tom S 14 R $36,000
Huff, Bob S 29 R $35,900
Price, Jr., CurranD. S 26 D $34,200
Hagman, Curt A 55 R $32,800
Knight, Steve S 21 R $30,000
Nestande, Brian A 42 R $29,600
Logue, Dan A 3 R $29,200
Galgiani, Cathleen S 5 D $27,400
Mansoor, Allan A 74 R $27,200
Fuller, Jean S 18 R $26,900
Gorell, Jeff A 44 R $26,700
Bradford, Steven A 62 D $25,800
Wagner, Donald P. A 68 R $25,700
Cannella, Anthony S 12 R $25,600
Morrell, Mike A 40 R $24,200
Correa, Lou S 34 D $23,700
Grove, Shannon L. A 34 R $21,800
Anderson, Joel S 36 R $21,000
Gaines, Beth A 6 R $20,300
Olsen, Kristin A 12 R $20,300
Coto, Joe S 15 D $19,500
Gray, Adam A 21 D $19,400
Jones, Brian W. A 71 R $17,900
Donnelly, Tim A 33 R $14,700
Perea, Henry T. A 31 D $13,800
Melendez, Melissa A 67 R $13,000
Calderon, lan A 57 D $13,000
Garcia, Bonnie S 28 R $11,200
Wilk, Scott A 38 R $11,000
Chavez, Rocky A 76 R $11,000

Controller, Treasurer, Attorney General, Superintendent of Public Instruction, Insurance
Commissioner, and members of the Board of Equalization. All are statewide offices except for




Table 2.6. 2013-14 Legislators Taking No Tobacco Industry Contributions 2000-2013

Name | Office | District | Party Name | Office | District | Party
Ammiano, Tom A 17 D |Lara, Richardo S 33 D
Atkins, Toni A 78 D |Leno, Mark S 11 D
Block, Marty S 39 D | Levine, Marc A 10 D
Bloom, Richard A 50 D |Lieu, Ted W. S 28 D
Blumenfield, Bob A 45 D |Liu, Carol S 25 D
Bonilla, Susan A 14 D | Lowenthal, Bonnie A 70 D
Bonta, Rob A 18 D | Mitchell, Holly A 54 D
Brown, Cheryl R. A 47 D | Monning, Bill S 17 D
Buchanan, Joan A 16 D | Mullin, Kevin A 22 D
Campos, Nora A 27 D | Muratsuchi, Al A 66 D
Chau, Ed A 49 D | Nazarian, Adrin A 46 D
Chesbro, Wesley A 2 D | Padilla, Alex S 20 D
Cooley, Ken A 8 D |Pan, Richard A 9 D
Corbett, Ellen M S 10 D | Quirk, Bill A 20 D
de Leon, Kevin S 22 D | Quirk-Silva, Sharon A 65 D
DeSaulnier, Mark S 7 D | Rendon, Anthony A 63 D
Dickinson, Roger A 7 D |Roth, Richard S 31 D
Eggman, Susan A 13 D | Skinner, Nancy A 15 D
Evans, Noreen S 2 D | Steinberg, Darrell S 6 D
Fong, Paul A 28 D | Stone, Mark A 29 D
Fox, Steve A 36 D |Ting, Philip Y. A 19 D
Frazier, Jim A 11 D | Torres, Norma J. A 52 D
Gomez, Jimmy A 51 D | Weber, Shirley N. A 79 D
Hancock, Lori S 9 D | Wieckowski, Bob A 25 D
Hill, Jerry S 13 D | Williams, Das A 37 D
Hueso, Ben S 40 D | Yamada, Mariko A 4 D
Jackson, Hannah-Beth S 19 D |Yee, Leland Y. S 8 D

Thousands

Direct Tobacco Industry Contributions to
Individual Candidates by Party, 1991-2013
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the four Board of Equalization members who are elected in districts; the fifth member of the

Table 2.7. Tobacco Industry Campaign Contributions to Leadership in
the 2013-14 Legislature, 2000-2013

Board of Equalization is the
State Controller who is
elected at large and serves ex
officio. Tobacco industry
contributions to candidates for
constitutional offices 2007-
2013 are shown in Appendix
3.

The only constitutional
officers sitting in 2013 who
received tobacco industry
campaign contributions were
Governor Edmund G. “Jerry”
Brown and Board of
Equalization member
Michelle Steel. Gov. Brown
was elected in 2010 while

Name | Office | Party | District | Amount
Senate
Steinberg, Darrell | President pro Tempore D 6 $0
Corbett, Ellen M. | Majority Leader D 10 $0
Huff, Bob Minority Leader R 29 $40,000
Hill, Jerry Democratic Caucus Chair D 13 $0
Gaines, Ted Republican Caucus Chair R 1 $44,600
Assembly

Perez, John Speaker D 53 $36,300
Campos, Nora Speaker pro Tempore D 27 $0
Atkins, Toni Majority Floor Leader D 78 $0
Perez, V. Manuel | Asst. Majority Floor Leader | D 56 $2,000
Holden, Chris R. | Majority Whip D 41 $4,100
Gomez, Jimmy | Asst. Majority Whip D 51 $0
Ting, Phil Democratic Caucus Chair D 19 $0
Conway, Connie | Minority Floor Leader R 26 $36,200

finishing out a term as Attorney General to which he was elected in 2006. Philip Morris gave
Attorney General Brown a contribution of $2,500 in 2009 for his reelection campaign; Brown
chose to run for governor instead of seeking reelection as Attorney General. The Philip Morris
contribution was transferred by Brown to his gubernatorial campaign. In 2012, Philip Morris
gave a $26,000 contribution to Brown’s 2014 reelection campaign, another $27,000 in 2013, and
$1,400 in January 2014. Michelle Steel was first elected to the Board of Equalization in 2006

and received $14,000 in tobacco industry campaign contributions for her 2010 reelection

campaign.

Summary of Tobacco Industry Campaign Contributions

The tobacco industry has used campaign
contributions to influence policy for decades.”
% Shown in Figure 2.9, contributions to
influence candidate elections in California have
been increasing. Since 2003, such
contributions have increased more than 61%.
Despite that increase, an even greater increase
in contributions to non-party campaign
committees has also occurred (Figure 2.10). It
is no longer enough to look at contributions to
individual candidates to grasp the extent of
tobacco industry election financing; one must
look at the total of all contributions (Figure
2.10) because the trend has shifted from
candidate/party contributions to non-party

committees,

which makes it murkier. For example, in the

Table 2.8. Tobacco Industry Campaign
Contributions to Members of the 2013-14 Assembly
Government Organization Committee, 2000-2013

Name | Party | District | Amount
Isadore Hall 111, Chair D 64 $39,700
Brian Nestande, Vice Chair R 42 $29,600
Franklin E. Bigelow R 5 $9,500
Wesley Chesbro D 2 -0-
Ken Cooley D 8 -0-
Adam C. Gray D 21 $19,400
Curt Hagman R 55 $32,800
Roger Hernandez D 48 $4,500
Brian W. Jones R 71 $17,900
Roger Jones-Sawyer, Sr. D 59 $10,500
Marc Levine D 10 -0-
Jose Medina D 61 $5,600
Henry T. Perea D 31 $13,800
V. Manuel Perez D 56 $2,000
Rudy Salas, Jr. D 32 $5,600
Marie Waldron R 75 $5,600
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Table 2.9. Tobacco Industry Campaign Contributions to
Members of the 2013-14 Assembly Revenue and
Taxation Committee, 2000-2013

Name ‘ Party | District | Amount
Raul Bocanegra, Chair D 39 $6,600
Brian Dahle, Vice Chair R 1 $9,500
Richard S. Gordon D 24 $2,250
Diane L. Harkey R 73 $41,900
Kevin Mullen D 22 $0
Brian Nestande R 42 $29,600
Richard Pan D 9 $0
V. Manuel Perez D 56 $2,000
Philip Y. Ting D 19 $0

2011-12 election cycle, contributions to
individual

candidates represented only 25.2% of the
total tobacco industry campaign
contributions to influence candidate
elections. Over the five election cycles
from 2003 through 2012, contributions to
individual candidates were 22.2% of the
total of all contributions. With over three-
fourths of all tobacco industry campaign
funding going to political parties and non-
party campaign committees, tracing all of
the monies expended in individual

candidate elections is a daunting challenge. After 2001, the only contributions to party
committees were to county party committees and not in large amounts because of the Proposition
34 limits. Unlike the 1990s, in which party committees flourished, they seem to have been
replaced with the non-party committees as a result of Proposition 34.

Lobbying Expenditures and Other Payments to Influence Policy

The tobacco industry has a long history in California of hiring powerful lobbying and law firms
to represent their interests in the Legislature, Governor’s Office and administrative agencies.
(Table 2.11), and paying them a great deal of money (Figure 2.11). California campaign finance
law requires entities that employ lobbyists also to report other payments (indirect lobbying) to
influence policy that are not payments directly to lobbyists or lobbying firms. Figure 2.11 shows
the relationship between these two types of reportable expenditures to influence policy from
2007 through 2013. Contract lobbyists employed by the tobacco industry have cross lobbied for
a variety of other powerful industries including advertising, insurance, vending machine,

alcoholic beverage, restaurant, convenience Table 2.10. Tobacco Industry Campaign Contributions
stores, and banks.?® Table 2.12 illustrates to Members of the 2013-14 Senate Budget and Fiscal
California's tobacco lobbyists who also Review Committee, 2000-2013 _
represent health related organizations, — '\(':ahr;‘ier | Pa[; ty | D'Sltl”Ct | Amo”g(t)
mcludmg thg California Hospltgl Association Emmerson, Bill, Vice Chair R 93 $58,975
and California Nurses Association, two of the | Anderson, Joel R 36 $21.,000
most powerful lobbying organizations in the Beall, Jim D 15 $1,000
state. Tobacco lobbyists who represent Berryhill, Tom R 14 $36,000
multiple powerful and wealthy clients besides [B)'?k'l'v.'a”{vl . B 379 28
tobacco, are able to magnify their influence by |/ ooouer Viar
. . Hancock, Lori D 9 $0
bro_kerlng votes ar]d support for various o Hill, Jerry D 13 $0
legislation, including tobacco legislation. Jackson, Hannah-Beth D 19 $0
This situation creates opportunities for these Monning, Bill D 17 $0
lobbyists to compromise the ability of these 'F\,“_e'seg Jim 5] [R) 246 igg'ggg
health organizations to promote public health, |t = &=0 == '
. . . 99 oth, Richard D 31 $0
a potential conflict of interests. Wright, Roderick D.. D 35 $00
Wyland, Mark R 38 $51,243
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Data on tobacco industry lobbying Table 2.11. Tobacco Industry Campaign Contributions to
activities were obtained from the Members of the 2013-14 Senatle Health |Committee, |2000—2012
; . _ Name Party District | Amount
Secretary of State webS|_te at http://cal Hernandez Ed. Chair 5 > $1.000
access.sos.ca.gov/l_obbylng/ In 2013. Anderson, Joel, Vice Chair R 36 $21,000
Payments to lobbying firms by the Beall, Jim D 15 $1,000
tobacco companies for direct lobbying | DeSaulnier, Mark D 7 $0
activities are reported to the California | Monning, Bill D 17 $0
Secretary of State, while other costs of | Nielsen, Jim R 4 $40,400
. . Pavley, Fran D 27 -0-
the tobacco companies for their Wolk, Lois D 3 $2,000

lobbying activity that are not related to
direct lobbying activities are reported on Section C entitled “Activity Expenses” and Section D
entitled “Other Payments to Influence Legislative or Administrative Action” on Form 635
(Report of Lobbyist Employer and Report of Lobbying Coalition)*®which is filed with the
Secretary of State on a quarterly basis. Section C, which defines “Activity Expenses,” states that
these expenses are: any expense which benefits, in whole or in part, an elected state officer, a
legislative official, an agency official, a state candidate, or a member of the immediate family of
such officials or candidates. Activity expenses include gifts, honoraria, consulting fees, salaries,
and any other form of compensation, but do not include campaign contributions.

Section D, “Other Payments to Influence Legislative or Administrative Action,” includes: all
other payments...made in connection with attempts to influence legislative or administrative
action. Such payments would include payments to a lobbying coalition; payments in support of a
lobbyist (but not made directly to the lobbyist), such as the payment of a credit card charge for
activity expenses which have been reported by the lobbyist; payments for office overhead and
operating expenses and subscription services, payments to expert witnesses, and compensation to
employees (other than a lobbyist) who spent 10 percent or more of their compensated time in a
calendar month in connection with lobbying activities.

In the 2007-2013 legislative period, the tobacco industry spent $26,564 on activity expenses and
$2,753,188 on other payments to influence the legislature, for a total of $2,779,752 (Table 2.13).
The total direct and indirect lobbying expenditures to influence the legislature of each tobacco

Total tobacco Industry Expenditures to Influence Candidate

Elections, 2003-2013
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mdUStr.y Company. are shown in Table 2.11. Table 2.12. Tobacco Industry Campaign Contributions
Lobbying expenditures by the tobacco to Members of the 2013-14 Senate Rules Committee,
industry closely follow the level and 2000-2013
intensity of tobacco control legislative Name | Party | District [ Amount
activity which is shown in Table 2.13. The | Steinberg, Darrell, Chair D 6 $0
details of all tobacco control legislation are | Fuller, Jean, Vice Chair R 18 $26,900
covered in Chapter 3. Emmerson, Bill R 23 $58,975
Lara, Richardo D 33 $0
The 2009 Legislative Session saw a large | Jackson, Hannah-Beth D 19 $0

increase in overall tobacco industry expenditures to influence policymaking (Figure 2.11) likely
because of the coordinated introduction of a number of tobacco control measures, including SB
600 and four other measures that would have raised tobacco taxes. In that Session, sixteen
tobacco control measures were introduced; five passed with two signed into law and three
vetoed; the tobacco industry spent a little over $2.5 million on direct and indirect lobbying that
year. Inthe 2011 Legislative Session, fourteen tobacco control bills were introduced, but
lobbying expenditures by the tobacco industry fell substantially (Figure 2.11); eight of the bills
passed, three were vetoed and five were signed by the governor, and the tobacco industry spent
about $1.3 million on direct and indirect lobbying. The difference between the two Sessions was
that none of the fourteen bills introduced in the 2011 Session involved an increase in tobacco
taxes. There was a tobacco tax increase bill introduced in 2013 and a small uptick in lobbying
expenditures by the tobacco industry (Figure 2.11),

Lobbying by the Voluntaries

The voluntary health organizations spent considerably less on lobbying than did the tobacco
industry (Table 2.14), and the amounts spent were relatively stable over time: the voluntary
health organizations

use employee- . .
lobbyists for most of Total Tobacco Industry Direct and Indirect
their lobbying work Lobbying Expenditures, 2007-2013

with occasional
payments to outside
lobbying firms and $2,500
lobbying coalitions,
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Figure 2.11. Total Tobacco Industry Direct and Indirect Lobbying Expenditures by
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Table 2.11. Tobacco Industry Lobbying Firms, 2007--2014

2007-08 2009-10 2011-12 2013-14
California Capitol Strategies Capitol Strategies Capitol Strategies Capitol Strategies
Distribution Ass’n Group, Inc. Group, Inc. Group, Inc. Group, Inc.
Philip Morris - Capitol Connection | - The Apex Group - The Apex Group - The Apex Group
- Lang Hansen - Capitol Connection | - Capitol Connection | - Capitol Connection
O’Malley and Miller | - Lang Hansen - Lang Hansen - Lang Hansen
Governmental O’Malley and Miller | O’Malley and Miller | O’Malley and Miller
Relations Governmental Governmental Governmental
- Nielsen, Relations Relations Relations
Merksamer, - Nielsen, - Nielsen, - Nielsen,
Parrinello, Gross & Merksamer, Merksamer, Merksamer,
Leon, LLP Parrinello, Gross & Parrinello, Gross & Parrinello, Gross &
Leon, LLP Leon, LLP Leon, LLP
RJ Reynolds The Flanagan Law The Flanagan Law The Flanagan Law The Flanagan Law
Firm Firm Firm Firm
UST - The Apex Group - The Apex Group

- Capitol Advocacy,
LLC

- Capitol Advocacy,
LLC

Source: California Secretary of State”

Table 2.12. Tobacco Lobbying Firms and Health Related Clients in 2014

Capitol Strategies Group Inc.

California Hospital Association

Capitol Connection

California Nurses Association

Lang Hansen O’Malley and Miller Governmental

Relations

California Association of Eye Physicians and Surgeons

Nielsen, Merksamer, Parrinello, Gross & Leon, LLP

California Dietetic Association
California Institute for Regenerative Medicine
California Pharmacists Associations
California Psychiatric Association

Source: California Secretary of State”

money. ‘% Bringing the public's attention to elected officials who are taking money from the

tobacco industry can help them make more informed decisions during elections.

Conclusion

The major development in the 2007-2013 period of tobacco industry influence on policymaking
in California was the dramatic shift from making contributions to candidates and parties to
increasingly giving to non-party committees, and doing it in a way that makes tracing funding of
specific elections more cumbersome and harder for the public to see, making it easier for the
tobacco companies to exercise hidden influence. One unfortunate trend following the 2012
election was more Democrats directly accepting tobacco industry campaign funds. Because
Democrats controlled both houses of the Legislature the shift would be an important strategy of
the industry and impediment to state-wide tobacco control policies. Given the scope of “hidden
influence” through contributions to non-party committees, the number of Democrats benefiting
from tobacco industry money may actually be larger.
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Table 2.13. Tobacco Industry Expenditures by Company for Direct
and Indirect Lobbying to Influence Legislative and Administrative
Actions, 2007-2013'*

Indirect Lobbying

Company Direct . Other Grand
Lobbying Activity Payments Total
Expenses to
Influence
California Distributors Ass'n
2007 $52,213 $1,120 $0
2008 $52,140 $140 $0
2009 $52,422 $0 $0
2010 $52,800 $840 $0
2011 $49,553 $0 $0
2012 $49,210 $0 $0
2013 $67,250 $0 $0
Total $375,588 $2,100 $0 $377,688
Philip Morris
2007 $796,678 $6,897 $363,145
2008 $884,275 $2,573 $460,325
2009 $1,231,330 $719 $770,491
2010 $680,239 $10,123 $160,117
2011 $779,963 $421 $266,904
2012 $550,527 $83 $44,361
2013 $501,031 $137 $334,973
Total $5,424,043 $20,953 $2,400,316  $7,845,312
RJ Reynolds
2007 $232,095 $0 $15,217
2008 $237,550 $0 $11,173
2009 $258,509 $2,047 $23,678
2010 $287,925 $436 $23,212
2011 $247,363 $0 $0
2012 $248,708 $0 $8,196
2013 $249,798 $0 $264,871
Total $1,761,948 $2,483 $346,347  $1,596,109
UST
2007 $207,156 $645 $2,500
2008 $196,408 $383 $4,025
2009 $192,000 $0 $0
Total $595,564 $1,028 $6,525 $603,117
Grand Total $8,157,143 $26,564 $2,753,188 $10,936,895

Table 2.14. Lobbying Expenditures by the Voluntary Health

Organizations, 2007-2013

American American Heart American Lung
Year Cancer Society Association Association
2007 $145,678 $166,210 $213,566
2008 $155,923 $158,680 $264,638
2009 $187,844 $157,131 $261,514
2010 $148,232 $162,509 $199,504
2011 $103,649 $166,566 $249,510
2012 $50,362 $164,727 $139,023
2013 $157,426 $202,843 $85,151
TOTAL $949,114 $1,178,665 $1,412,906




CHAPTER 3-STATE TOBACCO CONTROL LEGISLATION,
2007-2014

e The tobacco industry dominated tobacco control policy making at the state level between
2007 and 2014.

e Seventeen bills to close loopholes in California’s 1994 state smokefree law (AB13) were
introduced, seven of which passed the Legislature. Only three were signed into law.

e Governor Arnold Schwarzenegger vetoed bills that would have prohibited smoking on state
beaches and in acute care hospitals.

e Governor Jerry Brown vetoed bills that would have restricted smoking in health facilities and
nursing homes.

e The three bills signed into law had little practical effect, simply clarifying the fact that
universities, multi-unit housing property owners, and state mental health facilities had the
authority to implement smokefree policies, something they could do without the law.

e Despite the fact that California has the 33rd lowest cigarette tax in the nation and a concerted
lobbying effort by health advocates, only 7 bills were introduced to increase the cigarette
excise tax; none moved past the legislature.

e Electronic cigarettes emerged as a new, unregulated threat to tobacco control and several
unsuccessful attempts were made to restrict sales to minors and regulate public usage.

e The only state bill on e-cigarettes that became law was SB 882 in 2010 that prohibited the
sale of e-cigarettes to minors, but lacked any enforcement measures.

Introduction

A total of forty-nine tobacco control bills were introduced in the Legislature in the period 2007-
2013 (Table 3.1) that dealt with a variety of tobacco control issues, including taxation, retailer
licensing, smoking restrictions, and e-cigarettes.

Of the twenty-seven introduced during the Governor

Arnold Schwarzenegger (R) administration (2007- A total of forty-nine tobacco

2010), seven (25.9%) were passed by the Legislature, Pontml b”_ls were i_ntmduced
but only two (28.7%) of those became law. Tobacco in the Legislature in the
control legislation fared much better under Governor period 2007-2013

Jerry Brown (D), who came into office in January 2011.

Twenty-two tobacco control measures were introduced, nine (40.9%) passed in the Legislature,
and seven (77.7%) of those became law. Though some members of the Legislature remained
committed to improving tobacco control policies, other members of the legislature who have
taken campaign contributions were obstructing these efforts.

Six of the bills that failed in the Legislature during the Schwarzenegger administration would
have raised tobacco excise taxes, an important tool in reducing tobacco use 10%-106:99-103,98-102.2-6
especially among youth.*”’

Tax increase measures require a 2/3 vote in both houses to become law, and the Republicans
held more than 1/3 of the seats in both houses during the Schwarzenegger administration and
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Table 3.1. Timeline of Tobacco Control Legislation Tobacco Control Bills Introduced, 2007-2013

Gov. Arnold Schwarzenegger (R)

Gov. Jerry Brown (D)

Subject 2007 2008 2009 2010 2011 2012 2013
Tobacco Tax Increase SCA13 ABS89 AB 330 SB768
ACA22
SB600
ABX3 2
ABX3 39
Authorize Local Tobacco SBX1 23
Taxes SB653
Smoking Restrictions SB1418 SB4 SB4 (v) SB796 AB217 (v) |AB352 (s)
SB1598 AB574 AB574 (v) |SB332 (s) AB746
AB3010 SB575 AB1142
AB217
AB795 (s)
AB1278
(V)
Cessation AB2662 SB220 (v)
Definitions of "cigarettes" | SB554 AB689
Tobacco Retailer AB2344 AB2733 AB1301
. : SB601
Licensing (v) (s) (s)
SB602 SB301
SB603 SB331
Electronic Cigarettes SB400 (v) SB648
SB882(s)
SJR8
Youth Access AB2757 AB320
Master Settlement AB2496 SB680 (s)
Agreement (s)
Tobacco Advertising AB1218
Film Tax Subsidies 2)52016

(s) Signed by the Governor

(v) Vetoed by the Governor

most had signed a not-tax pledge. Despite Gov. Brown’s pledge in his 2010 campaign not to
raise taxes without a vote of the people, SB 768, a bill to increase the tobacco excise tax, was
sponsored by the voluntary health organizations in the 2013 Legislative Session after the narrow

failure of their tobacco tax initiative, Proposition 29, in the June Primary in 2012. The

Democrats held the required 2/3 supermajority to pass a tax increase in 2013, but SB 768 died
because Gov. Brown and the legislative leadership opposed it.

Data

Data on bills, bill history and bill
status, and names of supporters and
opponents and their arguments were
obtained from the California
Legislature’s Bill Information System

online at

Table 3.2. Tobacco Control Bills by Legislative Session,

2007-2013

Legislative Session | Introduced | Passed | Became Law

2007-08

2009-10

2011-12
2013
Total

9
18
15

7
49

2
5
7
2
16

0

2
5
2
9

http://lwww.legislature.ca.gov/the_state legislature/bill_information/bill_information.html using
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the “Bill Search” function. Data on lobbying activity of supporters and opponents of legislation
were obtained from the Office of the Secretary of State using Cal-Access and searching
“Employers of Lobbyists” at http://cal-access.sos.ca.gov/Lobbying/Employers/ and from
interviews of key informants. Bills introduced in 2007 on which action was completed by
October are discussed in detail in the 2007 report on California;®® however, two bills, SCA 13
and SB 554, carried over to 2008. Legislators are identified by party, district represented and
total tobacco industry campaign contributions received.

Tobacco Excise Taxes

Between 2007 and 2010, the nation experienced a major recession, causing sources of state tax
revenue to plummet in California. Combined with earlier tax cuts (most notably Gov. Arnold
Schwarzenegger's decision to cut the vehicle license fee shortly after taking office in 2003) and
the governor and Republican minority in the Legislature's refusal to increase taxes, California
faced serious budget deficits; Gov. Schwarzenegger responded with massive budget cuts to
services including education, public safety, and health and human services, as well as state
employee salaries. The state borrowed from local governments and special funds, and its credit
rating began to fall. Some of the state’s Democrats were concerned with finding sources of
revenue to mitigate the budget cuts, but Republicans remained committed to honoring Americans
For Tax Reform's "Taxpayer Protection Pledge" against any tax increases. Even with Democrats
looking for new sources of revenue, there were few members actively pursuing increasing the
tobacco tax as a way to mitigate the budget deficit.

At its peak in February 2009, the California budget Of the seven excise tax
deficit hit $2 billion."® Democrats introduced five increase bills introduced in
bills to increase the tobacco tax to raise money for the the period, all failed to pass
general fund and backfill accounts they had been in the Legislature.

borrowing from. However, the 2/3 vote requirement to

raise taxes would necessitate support from a few Republicans in both houses, which never
materialized. Additionally, between 2007 and 2014 both Governors Arnold Schwarzenegger and
Jerry Brown were not supportive of raising tobacco taxes, adding to the difficult political
climate. Ensuring that tobacco taxes are not raised is often the main target of tobacco companies
lobbying efforts and they spend heavily to defeat the bills.*®

SCA 13:Attempting to Increase the Cigarette Tax, for Healthcare and Tobacco Cessation

Tom Torlakson made health one of his top priorities during his tenure at the California State
Legislature from 1996-2010 as first a senator (2000-2008) and then as a member of the
Assembly (2009-2010). Torlakson made earlier attempts to pass tobacco tax increases, including
SB 564 in 2005 that would have increased the cigarette excise tax by $1.00 to support tobacco
control and fund child health programs, but his legislation died in the Senate. As discussed in
detail in our earlier report on tobacco policy making in California,®® in 2007 he introduced SB 24
to raise the cigarette tax by $1.90 to fund tobacco control programs and tobacco research (See
California Report 2007).
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Because SB 24 was tied up in the Senate Revenue and Taxation Committee, on May 31, 2007,
Sen. Torlakson (D, Dist 7, $0) introduced Senate Constitutional Amendment 13 to submit to
voters an increase of the cigarette tax by $2.10 a pack.'® It was too late in the 2007 Legislative
Session to file another bill, but constitutional amendments were not subject to any limitations on
when they could be filed. The revenue would have been used to fund tobacco cessation services,
lung cancer research, and health-related purposes. In the Senate Revenue and Taxation
Committee, the bill was amended on July 25, 2007 at Torlakson's request to specify that
allocations of revenue would be 50% for children’s health care, 15% for tobacco cessation
services, 15% to fund general health care and 5% for lung cancer research, especially research
regarding early detection, prevention and treatment methods. SCA 13 also provided for a
"pbackfill" of Proposition 99 accounts and the Breast Cancer Fund to make the two funds whole
for additional loss in revenue resulting from further declines in tobacco sales as a result of the
new increase in the tobacco tax.

Because SCA was a tax increase, it required a 2/3 vote of both houses to become law, which was
very difficult to secure. The Republicans, who were the primary beneficiaries of tobacco industry
campaign contributions from 1995 through 2012, held more than one-third of the seats in each
house and had pledged to reject all tax increases. In addition, many Democrats, particularly the
“moderates,” were not interested in raising the tobacco tax. SCA 13 did pass out of the Senate
Revenue and Taxation Committee. Philip Morris was the only tobacco manufacturer to report to
the Secretary of State that it lobbied against SCA 13.* The extent of their lobbying effort is
impossible to gauge because lobbying disclosure reports do not report expenditures on specific
bills. They are often present in committee hearings and communicate with staff, but rarely issue
formal opposition or support for a bill.

Lacking the votes needed to pass SCA 13, in August 2008, Sen. Torlakson effectively dropped
the effort by allowing Senate President Pro Tempore Perata to amend the measure to create a
legislative initiative to reform the state’s budgeting process, removing any mention of a tobacco
tax from the language.’*! In its final form the bill passed in both houses with bipartisan support
and was submitted to a vote of the people in a Special Election on May 19, 2009 where it was
defeated by a 2 to 1 margin.

2009-2010
AB 89 and ACA 22: Continuing Attempts to Increase the Cigarette Tax

In 2009, Torlakson returned to the California State Legislature as an Assemblymember (D, Dist.
11, $0) after having been termed out of the Senate. Once again, he introduced a tobacco tax
increase, AB 89, on January 5, 2009 to raise the tax on cigarettes by $2.10 per pack and by an
equivalent amount of tobacco products with the proceeds to be appropriated to fund education,
children’s health care, tobacco cessation services, lung cancer research, and general health care,
again supported by the Lung Cancer Foundation of America.*'> Recent polls had shown raising
tobacco taxes was supported by an overwhelming majority of California voters, prompting Sen.
Torlakson to try again.*** The amount of the tax was significantly higher than past legislation. "I
set it high for negotiation purposes,” Torlakson stated, "but lower than what voters rejected in
2006 (Prop 86)."** Proposition 86 (2006) had failed because of heavy tobacco industry
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advertising arguing that the funds would go to large hospitals and not be used to help smokers
quit. Additionally, the tobacco industry often uses the argument that tobacco taxes
disproportionately affect the poor''*. Assemblymember Torlakson wanted to neutralize these
arguments by mandating some of the money go to smoking prevention and cessation
services.""*The American Cancer Society and American Heart Association lobbied for the bill;
however they had plans to introduce a different tax measure (see AB 600) so they were not co-
sponsoring AB 89.

American Cancer Society and American Heart Association lobbied on the bill, so that it would
be amended to allocate funds to the whole California Tobacco Control Program, not just
smoking cessation.™ The American Lung Association also wanted to see money allocated to the
California Tobacco Control Program.**® In addition, the Lung Cancer Foundation of America
had lobbied for funding to go to lung cancer research.** The Lung Cancer Foundation of
America had been conducting a fairly high profile statewide campaign, including getting an
article published in the Los Angeles Times, to increase funding for lung cancer research, which
had received less federal government funding than other cancer research programs, such as
breast cancer.™® The NCI had reported lung cancer research received only $1,553 per death from
federal funding, compared to $14,400 per breast cancer death.™’ Philip Morris®, Reynolds
American’, California Distributors Association and UST reported they lobbied against the bill.*
AB 89 was referred to the Assembly Governmental Organization and Revenue and Taxation
Committees. The hearings in each committee were cancelled at the author’s request and the bill
died at the end of the session without a hearing, which suggests the author did not seriously
pursue the measure. Garnering enough Democratic support would be a challenge, but with the
Republicans still controlling more than one-third of each house made any tax increase effectively
impossible.'*?

As a second strategy in 2009, Assemblymember Torlakson introduced ACA 22 on April 22,
2009 which would have submitted to voters a constitutional amendment to increase cigarette
taxes by $1.48 a pack and increase the tax on tobacco products by an equivalent amount, with the
revenues appropriated to fund education, children’s health care, tobacco cessation services, lung
cancer research, and general health care, the same as in Torlakson’s AB 89.*® It also would
have barred the Legislature from imposing by statute any additional tax on cigarettes or tobacco
products between January 1, 2011 and December 31 2015, a tactic to garner more support for the
bill. 1t was referred to both the Governmental Organization and Revenue and Taxation
Committees. ACA 22 was not heard in either committee and died. Because the bills did not get
heard in their first policy committees, Assemblymember Torlakson may not have made this
legislation a priority.*®

At the same time, Torlakson, who was in the running for California Superintendent of Public
Instruction, introduced AB 267, which would have allowed education finance districts to create
special taxes. The legislation was heavily supported by many school districts and teachers
unions and could have been a higher legislative priority for Torlakson than was the tobacco tax
increase.”™® AB 267 passed in both houses, but was vetoed by Governor Schwarzenegger.
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SB 600: Attempt at a Cigarette Tax Increase for the General Fund

Origins of Senate Bill 600

The voluntary health organizations wrote and co-sponsored, and Senators Alex Padilla (D, Dist.
20, $0) and Darrell Steinberg (D, Dist. 6, $0) co-authored SB 600 to increase the tax on
cigarettes by $1.50 per pack with an equivalent increase on tobacco products; both Senators
thought it would be a great way to generate revenue for the General Fund.*® The tax rate would
be adjusted annually for inflation as measured by the Consumer Price Index.'?* Sen. Steinberg
was President Pro Tempore of the Senate, which gave the measure a higher chance of passage in
the Senate. As a result, it also drew a long list of supporters and opponents (Table 3.3).

As introduced on February 27, 2009, 15% of the revenue would fund existing tobacco control
programs, with the hope they could create new television ads geared towards teenagers , and a
new lung cancer research program, with 85% going into the General Fund ***. The Board of

Equalization estimated that the tax would initially raise $1.2 billion.

Advocacy Efforts

Understanding the difficulty of passing a tax increase, the voluntary health organizations created
a broad plan in an environment in which a vote of two-thirds

in both houses of the Legislature was needed to pass a tax This six-month

increase and Republicans, with their “no tax” pledges, held campaign was the

more than one-third of the seats in both houses, and Governor highest priority state
Schwarzenegger (R) opposed any new taxes. Through the . :

lengthy budget debates of 2009, efforts were made by the IengIatlve. Effor.t for
voluntaries and other support groups to view the tobacco tax ACS and its allies at

as a sensible revenue source for the general fund. Given the the Ar_ne_rican Lung
powerful allies in the Senate and the large budget deficit, the Association and the
voluntaries saw this as an opportune time to pursue this American Heart

legislation.?

This six-month campaign was the highest priority state legislative effort for ACS and its allies at
the American Lung Association and the American Heart Association.®> The plan was backed by
funding of $400,000 from ACS CAN, the lobbying and grassroots branch of the ACS
organization, and the Campaign for Tobacco-Free Kids. These funds increased the capacity and
impact of the voluntary health organizations through additional lobbying, polling, online
advocacy, grass roots organizing, media exposure and campaign management.*?* It was the
feature issue of state lobby days for each of the three groups. Dozens of meetings took place
with legislators and legislative staff, both at the capitol and in the districts. The field staffs of the
voluntary health organizations were heavily engaged. ACS led 26 coalition lobbying meetings in
the districts of swing legislators. Outreach to the media resulted in extensive coverage of the
issue. Opinion pieces from volunteer leaders of ACS and allies ran in many major dailies.
Influential political columnists, including George Skelton of the Los Angeles Times, reversed
long held positions of opposition to a tobacco tax increase.™* Tens of thousands of email alerts
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Table 3.3 - SB 600 Supporters and Opponents

Supporters

Opponents

American Cancer Society

American Heart Association

American Lung Association

Alameda County Board of Supervisors

American Dental Association

American Federation of State, County and Municipal
Employees

Asian & Pacific Islander American Health Forum
Breathe California

CA Chapter of the American College of Cardiology
California Dental Association

California Emergency Nurses Association
California Hospital Association

California Medical Association

California Thoracic Society

Consumer Attorneys of California

Los Angeles County Office of Education

MAGNA Systems Inc

Marin County Board of Supervisors

The Lung Cancer Alliance - California

Tobacco Education & Research Oversight Committee

Asian Business Council *

Association of Los Angeles County Deputy Sheriffs
Brawley Chamber of Commerce

California Black Chamber of Commerce *
California Chamber of Commerce *

California Distributors Association *

California Grocers Association *

California Independent Grocers Association
California Licensed Beverage Association
California Manufacturers & Technology Ass’n *
California Retailers Association *

California Statewide Law Enforcement Ass’n
California Taxpayers Association *

Cigar Association of America
Commonwealth Brands

El Centro

Garden Grove Chamber of Commerce

Lake Elsinore Valley Chamber of Commerce
Long Beach Area Chamber of Commerce
Menifee Chamber of Commerce

Murrieta Chamber of Commerce
Neighborhood Market Association *

Philip Morris

Redondo Beach Chamber of Commerce
Regional Black Chamber of Commerce of San Fernando
Valley

Reynolds American

Southwest California Legislative Council
Temecula Valley Chamber of Commerce
UST

West Covina Chamber of Commerce
Wildomar Chamber of Commerce

* Opponents of Proposition 29 in 2012 (Table )

were disseminated. Targeted radio ads, Internet banner ads and phone banking were also

utilized.*??

Opposition

Once again it is hard to gauge what the tobacco industry was actively doing, but tobacco industry
arguments that a tobacco tax was regressive were brought forth by opposing conservative

members of the Legislature **

Addressing Revenue Issues

The Senate Health Committee adopted the authors’ amendments on June 9, 2009 that changed
the allocation of the 15% of the revenue to fund existing tobacco control programs, to doubled
funding for a new lung cancer research program pushed by the Lung Cancer Alliance —
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California and added funding for tobacco law enforcement and created a new Tobacco Tax
General Fund Account in the General Fund for the other 85% (Table 3.4) of the revenue without
specifying any allocation of the Account. *** The funding for law enforcement included $10.8
million to BOE to enforce laws regulating the sale and distribution of cigarettes and tobacco
products.

AB 71 passed by the Legislature in 2003 created the California Cigarette and Tobacco Products

Licensing Act of 2003.° That Act required retailers to obtain a license to sell tobacco products,
but only imposed a onetime fee of $100 to cover i .
administration, which raised only a little more than $1 Senator Steinberg did not
million annually, while the cost of administration was want to push a vote on SB

over $9 million annually. The shortfall in AB 71 600 that would force
revenue for the cost of BOE administration was Democrats to vote to support
allocated by the Legislature proportionately among a tax if there was no chance

Proposition 99, Proposition 10, the Breast Cancer
Research Fund and the General Fund accounts.® The
Legislature passed AB 2344 in 2008 to impose annual renewal fees to eliminate this AB 71
shortfall, but Gov. Arnold Schwarzenegger vetoed the bill.**

the bill would pass

On July 9, 2009 the bill was placed on the Revenue and Taxation Committee suspense file,
where bills with a fiscal impact may be sent. On August 31, 2009, SB 600 was passed favorably
out of the Appropriations Committee and referred to the Rules Committee, chaired by Senator
Steinberg.

Failing to Pass Senate Bill 600

A procedural vote, used to test whether there was enough support for the passage of the $1.50
tobacco tax increase, was put to a floor vote in both houses by Democrat leaders; it received a
majority in each house but not the two-thirds needed for passage. With this result, Senator
Steinberg did not want to push a vote on SB 600 that would force Democrats to vote to support a
tax if there was no chance the bill would pass.*?* No further action was taken on SB 600 in the
Legislature, and it died with the end of the Session despite an aggressive effort by the voluntary
health organizations.'?

Aftermath: Trying New Ways to Increase Cigarette Prices

The voluntaries then explored two other alternatives. One was to pursue a tobacco fee that
required only a majority to pass. The limitation was that the fee revenue could only be expended
in a way that demonstrably mitigates harm caused by the product on which the fee is assessed.

In the case of a tobacco fee that meant tobacco use prevention and cessation, cigarette butt litter
cleanup or fire prevention would have been appropriate, but nothing could go to the General
Fund. This may have made it less attractive to legislators. In the California Supreme Court
decision in Sinclair Paint Company v. State Board of Equalization, et al.,**® the Court held that
fees paid under the Childhood Lead Poisoning Prevention Act of 1991 were valid regulatory fees
and not improper special taxes that had failed to comply with 2/3 supermajority vote required
under Proposition 13. The Sinclair Paint decision allows a fee on a product or service if there is a
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Table 3.4. SB 600 — Comparison of Allocations to Tobacco Control Programs in Original and First

Amended Versions

Original First Amended
Percentage Recipient Percentage Recipient
65% Department of Public Health | 45% Department of Public Health
($117 million) Tobacco Control Program ($81 million) Tobacco Control Program
15% Department of Education (For | 10% Department of Education
($27 million) tobacco use prevention) ($18 million)
10% University of California 10% University of California
($18 million) Tobacco Related Disease ($18 million) Tobacco Related Disease
Research Program Research Program
10% University of California to 20% University of California to
($18 million) establish Lung Cancer Early ($36 million) establish Lung Cancer Early
Detection and Treatment Detection and Treatment
Research Program Research Program
15% 40% ($10.8 million) to BOE
($27 million) to enforce laws regulating the

sale and distribution of
cigarettes and tobacco
products

40% ($10.8 million) to DPH
for grants to local law
enforcement agencies for
training and funding for
enforcement of state and local
tobacco control laws.

20% ($5.4 million) to the
Attorney General to enforce
tobacco control laws.

direct nexus between the cost of mitigating a problem, such as the economic burden of tobacco-
related disease, and the parties who are to pay the fee (smokers), and that the funds raised by the
fee are used exclusively to mitigate the adverse effects of secondhand tobacco smoke. This
changed in 2010 when voters passed Proposition 26 with 52.5% that required a 2/3 super
majority vote on most fees. Negotiations between legislative leaders and the Governor’s Office
did not result in an agreement.

The ACS had other alternative ideas for increasing the tobacco tax. One was a legislative
referendum to amend Proposition 99 (1988) by a vote of the people. Governor Schwarzenegger

was not willing to support this approach, so it was not pursued.**?

This campaign foreshadowed the efforts of the voluntary health organizations in supporting
Proposition 29 to increase the tobacco tax by $1 for biomedical research and tobacco control that
appeared on the June 5, 2013 Primary Election.'??

ABX3 2 and ABX3 39: Cigarette Tax Increase Attempts During California’'s Budget Crisis

In 2009, several extraordinary sessions were called by Governor Schwarzenegger to address
California's Budget Crisis, which created opportunities for the Legislature to increase tobacco
taxes. The Assembly considered two bills seeking to increase cigarette taxes during its third
extraordinary session; bills during extraordinary session are given numbers reflecting so, for
example "ABX3". The two bills introduced were ABX3 2 and ABX3 39.
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Assemblymember Noreen Evans (D, Dist. 7, $0), who was chairing the Legislature's Budget
Conference Committee, introduced ABX3 2 on January 5, 2009 as a spot bill to be used as part
of changes to the Budget Act of 2008 that would be required as a result of Governor
Schwarzenegger’s declaration of a fiscal emergency on December 19, 2008 and his calling a
special session of the Legislature for that purpose. A “spot bill” is a placeholder bill introduced
without substantive language but a declared subject matter to ensure that a bill will be available
at a later date; it cannot be referred to a committee without substantive amendments. Later
amendments must be “germane” (relevant) to that declared subject matter. language appeared as:
"It is the intent of the Legislature to enact statutory changes relating to the Budget Act of 2008.”
It passed 48-0 in the Assembly and was sent to the Senate.

On June 29, 2009 ABX3 2 was amended by floor vote in the Senate to repeal existing motor
fuels taxes that were allocated to special transportation accounts and to impose other fees and
taxes allocated to the General Fund to ease the budget shortfall among General Fund accounts.
Among the other fees and taxes, ABX3 2 included a $1.50 per pack increase in the cigarette tax
with an equivalent increase in the tax on tobacco products. At the time SB 600, which would
have increased the cigarette tax by $1.50, was still pending, but would have required a 2/3 super
majority vote for passage, but would have provided additional funding for the existing tobacco
control programs while ABX3 2 would have all of the tobacco tax increase go to the General
Fund. It passed in the Senate 22-17 without a single Republican vote and was sent to the
Assembly.*® (ABX3 2 did not require a 2/3 super majority because it was not a tax increase, but
rather a swap of one tax for others with no net increase in revenue.) The Assembly never voted
on concurrence in the Senate amendments, and the bill died. There was no registered support for
or opposition to ABX3 2.

While ABX3 2 was inactive in the Senate, ABX3 39 was introduced June 18, 2009, also by
Assemblymember Noreen Evans, as a spot bill related to the Budget Act of 2009 with no
operative language. In the Assembly, it proceeded to third reading and a floor vote, as required
for all spot bills, on June 28, 2009 without reference to any committee. On third reading, it was
amended on a floor vote to repeal existing motor fuels taxes that were allocated to special
transportation accounts and to impose other fees and

taxes allocated to the General Fund to ease the In 2009, several

budget shortfall among General Fund accounts. extraordinary sessions were
Among the othe;r fees an_d taxes, ABX3 2 lncl_uded 2  Galled by Governor

$1.50 per pack increase in the cigarette tax with an

equivalent increase in the tax on tobacco products. Sch_vvarz_enegger to add_r(?ss

AHA and ALA were pushing SB 600 for a $1.50 California’s Budget Crisis,
increase at this time and devoting their energiestoit ~ Which created opportunities

and it alone. ¥ ACS was supportive of all of the for the Legislature to

attempts to increase the tobacco tax. It passed the increase tobacco taxes

Assembly 44-31 on June 28, 2009, largely along

party lines, and was sent to the Senate the same day. ABX3 39 language was identical to what
the Senate amended into ABX3 2 on June 29, 2009, so it is unclear why it was never assigned to
a Senate committee and died.
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The purpose of these two bills was to fund health care reform, which was a continuing and
ongoing issue and a priority for voluntary organizations.*”® However, the anti-tax climate (the
requirement of a 2/3 vote, and the Governor and Republicans were not supportive of additional
taxes after agreeing to a temporary sales tax hike earlier in the budgeting process), so the health
groups did not mobilize to support these bills.

SB 1109: Attempt to Reallocate Proposition 10 Cigarette Tax Revenue

Senator Dave Cox (R, Dist. 1, $38,350) introduced SB 1109 on February 17, 2010 to radically
change the funding allocation of the tobacco tax imposed by 1998's Proposition 10 that increased
the cigarette tax by 50 cents and allocated the money to the First 5 early childhood development
programs. SB 1109 would have submitted a legislative referendum to the voters to eliminate the
California Children and Families Commission (CCFC) and the county children and families
commissions that implement First 5 and transfer the money to the General Fund for
appropriation to the Healthy Families Program and Medi-Cal.*?®

Senator Cox argued that a series of California State Audit reports had shown that CCFC had
been mismanaging funds, and by eliminating First 5 there would be more Proposition 10 funds
allocated to other services.*®

The Senate Health Committee killed SB 1109 by 2-6. It was opposed by a large number of
children's and family organizations. The voluntary health organizations were watching the bill,
and did have conversations with Cox to see if they might have some common ground in pushing
the State First 5 commission to spend more of their funds on tobacco control. Nothing ever came
from these conversations.**®

2011-2012
SB 653: Attempt to Allow Local Governments to Impose Various Taxes

In an attempt to authorize local governments to impose additional taxes, including taxes on
cigarettes and tobacco products, oil, and alcohol, Senate President Pro Tem Darrell Steinberg
introduced SB 653 on February 18, 2011. As originally proposed, it would have authorized the
board of supervisors of any county or city to submit the issue to voters.** Senator Steinberg
argued that the bill would give local populations the ability to tax themselves if they choose.*

The Senate Governance and Finance Committee adopted the author’s amendment to expand the
authorization to the governing board of any county or city and county and any school district.
The Senate Appropriations Committee adopted the author’s amendment to change the
authorization to the governing board of any county or city, community college district and any
county office of education.'®

The bill was supported by a number of labor and education organizations and opposed by a large
number of business organizations. On August 22, 2011, the bill was ordered to the inactive file
at the request of Sen. Steinberg and died. In addition to the long list of opponents, the Franchise
Tax Board stated they did not have the resources available to implement the bill. There would be
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an initial cost to develop a program to tax each person based on their city, county, and school
district. *** The American Cancer Society stated it was ready to support the bill if it had moved
forward;*™ the Senator’s office was aware of this support, but chose not to pursue the measure.
SBX1 23: Attempt to Allow Tobacco Taxes

SBX1 23 was introduced on May 18, 2011 by the Senate Budget and Fiscal Review Committee
with language identical to SB 653 to authorize the governing board of any city, county, school
district, community college district, and county office of education to levy, increase or extend a
number of taxes and fees, including a cigarette and tobacco products tax, with voter approval.
SBX1 23 was supported by a number of public employee unions, two school districts (San
Bernardino and San Francisco) and opposed by the Howard Jarvis Taxpayers Association and a
number of businesses and business trade organizations. It passed the Senate 21-16 and was sent
to the Assembly. It was referred to the Assembly Revenue and Taxation Committee and sent to
the suspense file, where all bills with a fiscal impact may be sent while the committee decides on
further action on the bill. The committee decided to keep the bill on the suspense file, where it
died. Philip Morris lobbied against the bill.

Given Governor Brown's adamant opposition to raising tax revenue without a vote of the people,
the ACS, though supportive, saw little opportunity for its passage and decided not to work on the
measure.

2013

SB 768: An Attempted Cigarette Tax Increase Blocked by the Governor and Legislature
Leadership

In 2013, the health groups made another concerted effort to increase the tobacco tax when they
worked with Sen. Kevin De Leon (D, Dist. 22, $0) on SB 768. This bill was co-sponsored by the
American Cancer Society Cancer Action Network, American Heart Association, American Lung
Association in California, Health Access California, and Service Employees International Union
California, and supported by a number of public health and tobacco control organizations.™? It
was considered one of the top legislative priorities of the year by the voluntary health
organizations.**®> The goal was to introduce a bill that the voluntaries and the Senator determined
provided robust funding for prevention services, specifically for the California Tobacco Control
Program.™® Additionally, they were interested in funding MediCal as it related to tobacco-
related diseases.™®

Sen. De Leon introduced SB 768 on February 22, 2013, the last day to introduce a new bill in the
2013 Legislative Session, as a spot bill with a single sentence: “It is the intent of the Legislature
to conduct a review of the structure of the Cigarette and Tobacco Products Tax Law."*** A spot
bill may be introduced to create a germane vehicle to be used for substantive amendments on the
same subject at a later date.

Sen. De Leon amended it on April 17 to add $2.00 to the existing $.87 cigarette tax rate, and

included an annual inflation adjustment. Revenue would be allocated in unspecified percentages
among three accounts: Tobacco Prevention and Education Account, Tobacco Disease Related
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Health Care Account, and the Tobacco Law Enforcement Account.™** These three accounts were
roughly equivalent to the tobacco control accounts created in Proposition 99 in 1988 that created
the California Tobacco Control Program. It was initially formally opposed by the California
Chamber of Commerce and Reynolds American, Inc.

A substantial amount of revenue going to the expansion of health care was a critical feature to
attract swing Democratic votes.''® The lobbying on the bill by the voluntary health organizations
was taken hearing by hearing to make sure that funding was all allocated to tobacco control
programs, and the voluntaries worked closely with committee leadership to ensure this was a
viable option and best investment of tax dollars, if and when leadership decided to take up tax
legislation.*°

SB 768 was voted “Do Pass” 6-2 in the Senate Committee on Health, as amended to delete the
annual inflation adjustment provisions, and 5-2 in the Senate Committee on Governance and
Finance, both on May 8, 2013. On May 14, 2013, on Second Reading, the Senate Committee on
Health’s proposed amendment was adopted in a floor vote to delete the annual inflation
adjustment provisions.**

All tax-related legislation was being held in the Senate Appropriations Committee*?* because the
Governor, Assembly Speaker John. A. Perez and Senate President Pro-Tem Darrell Steinberg
had indicated they did not want to increase taxes because of the passage of Proposition 30 in
2012, in which voters agreed to increase sales and

some income taxes."*> On May 20, 2013, the bill The goal was to introduce a
was placed on the Senate Committee on bill that the voluntaries and
Appropriations Suspense File by a 6-0 vote; bills on the Senator determined

the Suspense File may be heard at a later hearing. . .
On July 10, 2013, Eric Batch, Vice President of provided robust funding for

Advocacy for the Western States Affiliate of the prevgr_ltion services, _ _
American Heart Association, reported that SB 768 specifically for the California
was effectively dead for the 2013 Session as the Tobacco Control Program.

leadership in the Legislature and the Governor’s
Office would not support any tax increases.™® It officially died in the Senate Appropriations on
January 31, 2014 because no action had been taken on it.

The period 2007-2014 was a difficult one for tobacco control advocates working to increase
tobacco excise taxes in the Legislation. Until the 2012 election, the Republicans held more than
one-third of the seats in both the Senate and the Assembly and stuck tenaciously to their anti-tax
pledges. Governor Jerry Brown (D) campaigned in 2010 on a promise not to increase taxes
without a vote of the people. A man of his word, Brown submitted to voters Proposition 30 in
2012 that voters approved to raise sales and taxes on higher earners for five years. In 2012, the
Legislature became 2/3 Democratic, giving it the power to more easily raise taxes. However, the
Governor and the Democratic legislative leadership were not supportive on using that new power
to enact cigarette tax increases. With the failure of Proposition 29 in 2013 to increase cigarette
taxes by $1.00, tobacco control advocates had little or no place to go to increase tobacco taxes.
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Smoking Restrictions

Between 2007 and 2014, there were seventeen attempts to close loopholes in the state smokefree
workplace law (AB13, passed in 1994), and to restrict smoking in specific venues including
hospitals, public parks and beaches, multi-unit housing, and university campuses. The voluntary
health organizations, ACS, AHA, and ALA, generally supported any measures that limited the
exposure to secondhand smoke, however, their major goals were closing smokefree workplace

loopholes in AB 13 and expanding smokefree multi-
unit housing restrictions.'*>™®  Reflecting long- Between 2007 and 2014 there

established arguments against smoking restrictions were seventeen attempts to
promoted by the tobacco industry,***** there was an close loopholes in the state
ongoing tension in the Legislature between some smokefree workplace law.

conservatives (in both parties), who supported the

personal freedom to smoke, and liberal members who supported freedom from secondhand
smoke.™® The effect of this tension was difficulty in passing legislation to restrict smoking.
Many of the bills were blocked by Assembly Government Organization Committee Chair
Isadore Hall. Of the seventeen smoking restriction bills introduced in the 2007-2014 period, only
seven passed in the Legislature and only three were signed into law. Governor Arnold
Schwarzenegger (R) vetoed the two bills that passed in the Legislature during his administration.
Governor Jerry Brown (D) signed the three that became law but vetoed two others.

2007-2008
SB 1418: Attempt for Smokefree State Parks and Beaches

In 2003, the Legislature passed a law that created smokefree policies for playgrounds at public
parks in order to protect children from secondhand smoke. Following the state law many
California cities and counties took steps to strengthen their laws reducing or eliminating
secondhand smoke entirely from outdoor venues, including parks and beaches.*** The efforts
had been supported by the CTCP media campaign (Chapter 1), highlighting the environmental
impact of cigarette butts. In particular one ad features fish consuming cigarette butts. By 2014,
almost all Southern California beaches were covered by smoking restrictions through local
ordinances (Chapter 4).

Following significant passage of local laws in Southern California prohibiting smoking on
beaches, Sen. Jenny Oropeza (D, Dist. 28, $1,000), whose long time battle with cancer led her to
be a champion for both health and environmental causes, pushed for smokefree state parks and
beaches.’** She introduced SB 1418 on February 21, 2008 to prohibit smoking at a state beach
or park, or other unit of the state park system. Additionally, the bill would impose a $100 fine for
failure to comply, but did not require signage.*** This bill was identical to SB 4 she had
introduced in 2007 that had died (discussed in our earlier report.)®>*° This bill would address
beaches in Northern California, most of which are state beaches, and all state parks.

SB 1418 was supported by the voluntary health organizations and the Mayor of Los Angeles, but
no environmental groups formally supported it. Citing a 1998 U.S. EPA statistic, Senator
Oropeza argued that cigarette butts were the number one marine debris found in the United
States."* The bill passed in the Senate Natural Resources and Water Committee with an
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amendment to exempt adjacent parking lots. The amendment was approved on Second Reading
and was re-referred to the Senate Natural Resources and Water Committee, where a hearing on
the measure was cancelled at the request of the author, and the bill died.*** The voluntaries
supported the legislation by writing a letter of support and testifying at the Committee hearing.
They believed it would decrease exposure to secondhand smoke and denormalize smoking. The
Committee had concerns about the ability to enforce the measure without proper signage.™*

SB 1598: Smokefree Multi-Unit Housing

On February 22, 2008, Sen. Alex Padilla (D, Dist. 20, $0) introduced SB 1598, which would
have permitted a landlord of residential property to prohibit smoking in all areas of the rental
property. The bill was sponsored by the California Apartment Association. At the time,
California law did not prohibit landlords from prohibiting smoking, which created confusion
about the necessity of the bill. The author stated that the bill was an attempt to clarify the rights
of the landlords, and for that reason the AHA, ALA and ACS initially supported the bill.**®

The bill was strongly opposed by the Western Center on Law and Poverty (WCLP), a liberal
organization, on the grounds it would disproportionately affect low-income smokers and possibly
children.** Despite the fact the residents of affordable multi-unit housing are particularly
vulnerable to secondhand smoke, WCLP has a history of siding with the tobacco industry on
tobacco control fights.*®4

Arguments that the bill disproportionately affected low income housing led the bill to be
amended in Senate Judiciary Committee to exempt .
rent-controlled units. In addition, it was amended to ~ Arguments that the bill
grandfather in smoking tenants with existing leases,  disproportionately affected
making it much more difficult for a landlord to low income housing led the
create a smokefree building. Though the bill was bill to be amended in Senate
supported by the California Apartment Association, - .

the Apartment Association of Southern California Judiciary Committee to .
now opposed it calling it a "Smoker's Protection exempt rent-controlled units.
Act." It passed in the Senate 22-16.

The voluntary health organizations now opposed the amended bill and said they would only
support it if it returned to its original form.**® The California Distributors Association was the
only tobacco industry organization that reported lobbying against it.**° The Distributors
Association had a historic connection to the tobacco industry. Long time California Distributor's
Association lobbyist Dennis Loper also represented the Smokeless Tobacco Council and was a
key ally during the tobacco industry campaign against Proposition 10 in 1998.*% 1>

AB 3010: Tobacco-Free State Mental Hospitals

Existing law prohibited the possession and use of tobacco at California prisons and juvenile
detention facilities, but required permitting patients at state mental hospitals to smoke in
designated smoking area. About 85% of the patients in state mental hospitals were there as a
result of a criminal sentence or parole from a prison or jail to a state mental hospital. In 2006,
Assemblymember Sam Blakeslee (R, Dist 33, $6,600) tried to correct this inconsistency, but his

75



AB 1880 was watered down to only require the director of Atascadero State Hospital, the
maximum security hospital that administers care, treatment and education to the mentally
disordered for the entire state located in Blakeslee’s district, to develop a hospital-wide strategic
plan to improve the health, safety, therapeutic, and workplace environment with relation to the
presence or use of tobacco.®® The California Association of Psychiatric Technicians (CAPT)
supported the measure to eliminate smoking to protect the health of patients and staff. CAPT also
argued that it would reduce the cost of medications as lower doses would be required to
overcome the effects of nicotine. An additional factor cited by CAPT was the banning of tobacco
use at California prisons, which created an incentive

for prisoners to manipulate the system to get The author of the bill stated
assigned to a state mental health facility where they his reasons for regu|ating

Cou STk, Thi L ospal esolrcs Wl tobacco use in ASH imvoled
illness that warrants hospitalization. A patients’ violence ar_nong patients over
advocacy group cited the patient's right to smoke to ~ darter of cigarettes.

help calm themselves. Atascadero State Hospital

issued a memo in October 2007 that stated state regulations requiring a designated smoking room
were prohibiting them from implementing a smokefree policy in their facility.*>*

Blakeslee introduced AB 3010, a spot bill on MediCal benefits, but then amended it in the
Assembly Health Committee to prohibit the possession and use of tobacco products by patients
and staff in state mental hospitals.®* Assemblymember Blakeslee argued that a smoking ban
would increase patient and staff safety not only by protecting them from secondhand smoke, but
by also decreasing patient tensions on their smoke breaks by eliminating the breaks and the
bartering of cigarettes by patients, and increasing time for other patient activities.

From the beginning, the measure was widely supported by mental health professionals and law
enforcement organizations. The bill was also supported by the American Cancer Society and the
American Lung Association.

Protection & Advocacy, Inc., a non-profit advocacy organization whose goal was to advance the
human and legal rights of people with disabilities, initially opposed the bill because there was no
smoking cessation program required.’>*** They later shifted to support the bill once smoking
cessation services were mandated.

The Assembly Appropriations Committee, by unanimous vote, amended AB 3010 to remove the
prohibition of the possession and use of tobacco products and authorized, but did not require, the
Director of Mental Health to issue regulations to the same effect.’> This was to harmonize the
proposed law to other laws governing the mental hospitals that authorize the Director of Mental
Health to make regulations regarding the conduct and management of the mental hospitals. In
addition, it removed the blanket prohibition on staff tobacco use by allowing tobacco use in staff
residential areas where no patients were present the Assembly passed AB 3010 by a vote of 78-0.

The Senate Health Committee further amended the measure to require that the director of a

mental hospital request a tobacco-free hospital before the Director of Mental Health could
prohibit tobacco possession and use, added “any other person” to patients and staff that could not
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possess or use tobacco on hospital grounds other than in staff residential areas where no patients
were present, and added cessation services for any patient requesting it that would include an
individual medical treatment plan, counseling, prescription drugs and NRTs. The amendment
also required the Director of Mental Health to include an implementation plan for the tobacco-
free program that included a phase-in period for implementation.™ The Committee members
thought that without a cessation program, it was not appropriate to prohibit smoking.** It passed
in the Senate 29-6. The Assembly concurred with the Senate amendments, and the governor
signed the measure.

2009-2010
SB 4: Smokefree Parks and Beaches: Vetoed by Schwarzenegger

Sen. Jenny Oropeza (D, Dist. 28, $1,000) tried again to prohibit smoking on state beaches and
parks by introducing SB 4 on December 1, 2008 to be acted upon on or after January 1, 2009.*°
As introduced, it would prohibit all smoking on a state coastal beaches or in a unit of the state
park system. Under existing law, the Department of Parks and Recreation could only prohibit
smoking in areas in which it found an extreme hazard of fire. It passed in the Senate 21-14. The
Department of Parks and Recreation then weighed in to oppose the bill in the Assembly because
of the costs involved in providing signage and enforcement activities on 300 miles of state
coastal beaches and in 279 state parks that encompassed 1.3 million acres. It was amended on
the Assembly floor on July 13, 2009 to incorporate the author’s amendments to provide that the
ban would be in effect on coastal beaches and in units of the state park system only if the district
superintendent of the state park system posted an order in accordance with state park regulations
that prohibited smoking in those areas and that notice of the proposed order had been provided
for at least 30 days. This amendment caused the Department of Parks and Recreation to drop its
opposition.

It was originally supported by ACS and ALA, later joined by environmental groups, including
The Sierra Club and the Ocean Conservancy.®> ACS and ALA decided to not to support the bill
after the Assembly amendment because there were no signage requirements and no enforcement
mechanisms. The author did not want to include those measures, because of the costs that they
could incur for the state.™*® Local efforts to prohibit smoking on state beaches had included
robust education campaigns and enforcement measures, and the Lung Association believed that
those efforts were possible at the state level, and did not want to see anything less.**® SB 4
passed in the Senate on May 14, 2009 and was sent to the Assembly where several non-
substantive amendments were made. On August 27, 2009, it was placed in the inactive file at the
request of Assemblymember Alberto Torrico (D, Dist. 20, $2,000)."> The last date for passage
of the bill in the Assembly was August 31; by placing the bill in the inactive file, it could then be
removed from the inactive file and taken up on the floor of the Assembly in the 2010 Session.
On January 4, 2010, Majority Floor Leader Assemblymember Paul Krekorian (D, Dist. 43, $0)
filed a motion to remove the bill from the inactive file, which passed on January 5, 2010. On
March 22, 2010, SB 4 passed in the Assembly 42-27.

Other than the usual lobbying, there was no other campaign to get this bill passed.

On May 3, 2010, Governor Schwarzenegger vetoed it:
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This bill would impose a ban on smoking in parks and coastal beaches owned by the state
of California. While I understand and appreciate the intent of the author with respect to
addressing the issues of public health protection, fire hazard mitigation and marine debris
avoidance, | am unable to sign this bill for several reasons.

First, I believe this bill is an improper intrusion of government into people's lives. | have
supported laws in the past that tackle the problem of smoking indoors and smoking in
cars with children. But, by mandating in state law that people may not smoke outdoors in
certain areas, this bill crosses an important threshold between state power and command
and local decision-making. There is something inherently uncomfortable about the idea
of the state encroaching in such a broad manner on the people of California.

Current law already allows discretion by local governments and the Department of Parks
and Recreation to ban smoking in parks and beaches under certain circumstances. The
Department has exercised its authority throughout the state and has already banned
smoking in several areas where fire hazards exist. Additionally, cities and counties
throughout the state have appropriately exercised their authority and banned smoking in
many parks under their jurisdiction. 1 think this is a discretionary decision that is best left
with the Department and local government.

With respect to marine debris, I understand the challenge cigarette butts cause to our
beaches and marine life. But, this bill applies the ban solely to those beaches and parks
owned and operated by the state of California. When considering the contiguous nature
of state-owned and locally-owned beaches, the purpose of the bill is undermined if the
difference between legal activity and illegal activity is literally a line in the sand. As we
have seen, marine debris and litter know no boundaries. | believe a more appropriate
response is to increase the fines and penalties already in law for littering in our parks and
on our beaches.

For these reasons | am unable to sign this bill.**
There was no attempt to override the veto.
AB 574: Acute Care Hospital Campuses, vetoed by the Governor

Breathe California and the California Tobacco Control Alliance, a Robert Wood Johnson
Foundation funded state-wide tobacco control coalition that consisted of the voluntary health
organizations and other non-profit and government agencies*>°and The California Endowment,
co-sponsored, and Assemblymember Jerry Hill (D, Dist. 19, $0) introduced, AB 574 as a spot
bill authorizing the California Department of Public Health to establish a program to reduce the
risks of tobacco smoke for hospital patients, staff and visitors and to assist these person to quit
smoking.” On April 13, 2009, Hill amended it to prohibit smoking in patient care areas,
waiting rooms, and visiting rooms of all health facilities.™®® The Assembly Health Committee
adopted the author’s amendment which limited its prohibitions to acute care hospitals and
applied it to all areas of the hospital campus, indoors and out, including parking structures,
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vehicles, and sidewalks.*®® The California Hospital Association initially opposed it, but dropped
its opposition when the author agreed to an amendment allowing smoking on a hospital campus
by a patient if the treating physician determined that the patient’s treatment would be
substantially impaired by the denial to the patient of the use of tobacco and the physician entered
a written order permitting tobacco use by the patient.™ The bill contained no requirements for
enforcement or penalties, which was likely a strategy to avoid keep the costs down, and avoid
opposition from members of the Appropriations Committee.”*® The American Lung Association
wrote a letter supporting AB 574. The American Cancer Society thought that the bill did not
really do much, since hospitals already had the ability to prohibit smoking, so it was not a policy
priority.™ It passed in the Assembly 46-25 and 21-15 in the Senate, with Democrats supporting
it and Republicans opposing it. Breathe California sponsored a letter writing campaign to the
Governor's office and reached out to other organizations such as the California Medical
Association for support.*®

Governor Schwarzenegger vetoed it on October 11, 2010:

I support California’s strong anti-smoking programs, as evidenced by my support for
several anti-smoking bills over the last several years. 1 signed legislation that prohibited
smoking in a vehicle with children; increased the fines and penalties for selling tobacco
products to underage minors; and banned tobacco products in our state correctional
facilities and state hospitals. | also support California's strong anti-smoking program and
included funds for a stronger smoking cessation program in my 2007 health care reform
proposal.

However, this bill is unnecessary. Current law already prohibits smoking in hospital
patient care areas, waiting rooms and visiting rooms of a health facility. Hospitals also
have the ability to further restrict smoking on their campuses to include open-air areas
such as patios, parking lots and sidewalks.

For this reason, | am unable to sign this bill.***

There was no attempt to override the veto.
2011-2012
SB 796: Contraband in State Mental Hospitals

Sen. Sam Blakeslee (R, Dist. 15, $0) introduced a spot bill SB 796 on February 18, 2011 to make
non-substantive changes to an existing statute on parole procedures. At the request of several
state employee unions and as a follow up to his previous successful tobacco control efforts in
state mental hospitals made by Blakeslee when he served in the Assembly, the author decided to
penalize individual attempting to smuggle tobacco products into state mental hospitals. (See AB
3010, 2008),'%? on March 29, 2011, the Senate Rules Committee adopted the author’s
amendments to strike the original language and substitute provisions making it a misdemeanor
punishable by a fine of up to $5,000 “for possession with intent to deliver, or to deliver to any
patient in a state mental hospital which has been prohibited for possession by a patient either by
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statute or regulation,” and would require confiscation of any such contraband from any visitor.**
At this time, 92% of the patients in state mental hospitals that had spent time in prison and

county jails, bring to the mental hospitals the same behaviors they were exhibiting in prison or
jail, including the smuggling of prohibited items (contraband). This bill was aimed at punishing
those who smuggled contraband into state mental hospitals.

On April 25, the Senate Public Safety Committee adopted the author’s amendment to specify cell
phones, tobacco products if the hospital prohibits tobacco products, and money in excess of
limits set by the hospital, and reduced the fine to not exceed $1,000.®® SB 796 passed both
houses of the Legislature with bi-partisan support and was signed by the governor on August 31,
2011, The bill was supported by several state employees unions, and received no
opposition.*®* None of the voluntaries lobbied on this bill.

SB 332: Clarifying Property Owners' Rights to Prohibit Smoking
After 2005, local health departments, community-based organizations, state-funded agencies,

and tobacco control advocates began organizing
support for smokefree multi-unit housing (Chapter 4). V0|un.tary health .
organizations saw It as

This measure was an attempt to clarify landlords’ another tool in the toolbox of
rights to prohibit smoking in their properties after the ~ the new and growing

failure of SB 1598 in 2008. While existing law was movement to encourage

being interpreted as allowing a landlord to prohibit local governments to pass

smoking on and in their residential properties as long A
as the rules prohibiting smoking were included in the SmOK.efree multi-unit

lease agreement, Sen. Alex Padilla (D, Dist. 20, $0) housing

introduced SB 332 on February 15, 2011 to codify

that right and to establish requirements that the lease agreement specify the areas of the property
on and in which smoking was prohibited.*®* The bill also specifically provided that it did not
preempt local regulation of smoking in residential rental units.*** The voluntary health
organizations wrote letters of support for the bill, along with the California Medical
Association.’® In addition, the American Heart Association testified at the committee
hearings.?® The California Apartment Association also supported the bill, arguing the landlords
were caught in the middle of confrontations between smokers and nonsmokers and needed
support for nonsmoking rules. The bill codified existing law so it was non-controversial, but the
ordinances, an important effort of local tobacco control advocacy.**® SB332 passed by wide
margins in each house: 33-2 in the Senate and 66-9 in the Assembly. Governor Jerry Brown
signed SB 332 on September 6, 2011.**

Because landlords already had the right to create smokefree buildings, the bill was

noncontroversial and received very little opposition. By 2014, there were at 37 localities that had
adopted some form of ordinance on smokefree multi-unit housing (Chapter 4).
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SB 575: Attempting to Close the Smokefree Workplace Law Loopholes

When AB 13 was passed in 1994 to create the nation’s first statewide law mandating smokefree
workplaces, it contained some exemptions. Employers with five or fewer employees could
permit smoking if the facility is not accessible to minors, all employees consent and the air in the
smoking area is exhausted to the outside and not recirculated to other areas of the building. Also
exempt were owner-operated businesses with no employees.’®  Sen. Mark DeSaulnier (D, Dist.
7, $0), along with co-author Assemblymember Jerry Hill (D, Dist. 19, $0), introduced SB 575 on
February 17, 2011 to eliminate the owner-operated businesses exemption along with exemptions
for hotel lobbies, meeting and banquet rooms, tobacco shops, patient smoking areas in long-term
health care facilities, warehouse facilities, and employee break rooms.'®® This bill would have
eliminated most of the exemptions in the 1994 smokefree workplaces law.

The bill was co-sponsored by the voluntary health organizations and Health Officers Association
of California. The bill would be one of their top legislative priorities for the year and the
voluntary health organizations mounted an aggressive grassroots campaign to support the bil
Given other states more comprehensive smokefree laws, California was no longer a leader in
clean indoor air efforts, which led the voluntaries to believe this was an important and viable
piece of legislation®.

|.116

The California Department of Public Health (CDPH) had advised the authors that nearly 14% of
California workers reported being exposed to
14% of California workers secondhand tobacco smoke in the workplace because
reported being exposed to of the exemptions. AB 13 devel_ved enforcement o_f the
secondhand tobacco smoke smokefree workplace Iayv to cities and counties, with
. state enforcement stepping in only after the employer
in the workplace because of 1. heen found guilty of a third violation in the
the exemptions previous year. CDPH reported that that the owner-
operator exemption created an enforcement hardship
on cities and counties charged with enforcing the law, because the investigation required to
successfully challenge an owner-operator exemption was time-consuming. CDHP also reported
that the “retail tobacco shop” definition in AB 13 was ambiguous, allowing some businesses that
served food and drink to successful claim exemption as a retail tobacco shop.*®

When the bill passed in the Senate 25-14 on June 2, 2011, the exemptions were eliminated for
owner-operated businesses, hotel lobbies, meeting and banquet rooms, patient smoking areas in
long-term health care facilities, warehouse facilities, and employee break rooms; the exemption
for tobacco shops was restored. In the Assembly, it was initially referred to the Assembly Labor
and Employment Committee where it was voted out, with a "do pass" recommendation from the
Committee Chair on June 23, 2011 and referred to the Assembly Governmental Organization
Committee where it was set for hearing on July 6, 2011. The Cigar Association, led by its
lobbyist Paula Treat, had organized a campaign using tobacco shop, cigar store and hookah bar
owners to successfully preserve the exemption for their businesses in the Senate.*°

During the Assembly Governmental Organization Committee hearing, Chair Assemblymember
Isadore Hall (D, Dist. 64, $39,700) would not move the bill in committee unless the author and
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the sponsors agreed to weaken the bill even further.™> The amendments included exemption for
warehouses or facilities owned or leased by a tobacco product manufacturer, importer, leaf
dealer, or wholesale distributor where tobacco products are burned for quality control purposes,
and patient smoking areas in long-term care facilities.*®’ The amendments were just a pretense for
the Chairman to kill the bill. The bill’s co-authors and sponsors decided it was best to let the bill
die rather than pass only a partial elimination of the loopholes in AB 13.***The bill was held in
committee without recommendation and died there. According to Jim Knox the political reality
of the situation , was that no bill was going to pass out of the committee and the compromise was
to provide a "fig leaf" for letting the bill die. Hall would argue that the DeSauliner needed to
work with Assemblymember Wilmer Carter (D, Dist 62, $16,600), discussed below, who had
introduced AB 217 a less comprehensive bill addressing smoking in long-term care facilities.
The Health voluntaries decided to abandon the effort.*®

The American Lung Association acknowledged in an interview for this report that the problem
for passage stemmed from the lack of education of legislative staff about the harmful effects of
cigar smoke. Additionally, given the state’s poor economic climate at the time, there was
concern among legislators about killing small businesses.**® The close relationship of
Assemblymember Hall, Chair of the Government Organization Committee and well-known cigar

aﬁdl???go' with Paula Treat and James Jack, cigar lobbyists, was influential in the demise of the
bill.="

SB 575 was supported by public health organizations, organized labor organizations, several
local governments, including the City of Los Angeles that passed a Resolution supporting the
bill, and the Tobacco Education and Research Oversight Committee, the body created by the
Legislature in 1989 to provide oversight to the California Tobacco Control Program and to make
recommendations to the Legislature for changes in tobacco control laws. It was opposed
publicly by the California Association of Health Facilities, Cigar Association of America, San
Francisco Small Business Commission, Southern California Cigar Alliance, California
Distributors Association, and Commonwealth Brands, Inc.**®

AB 1278: Prohibiting Smoking in Acute Hospitals

AB 1278 started as unrelated to public health. Assemblymember Richard Pan (D, Dist. 9, $0)
introduced AB 1278 on February 18, 2011 as a spot bill on educational programs for the
marketing of agricultural products. Pan released the bill to Assemblymember Jerry Hill (D, Dist.
19, $0). On August 15, 2011, the Assembly Jobs, Economic Development and the Economy
Committee adopted Hill’s amendment which stripped out the existing language and substituted
language related to tax credits for job creation. On re-referral, the Committee failed to pass the
bill, but granted reconsideration. On January 4, 2012, the Jobs, Economic Development and the
Economy Committee took up AB 1278 on reconsideration and adopted the author’s amendment
to strip out the existing language related to tax credits and substitute language to amend existing
law regulating smoking in patient care areas, waiting rooms and visiting rooms of health
facilities, including general acute care hospitals.*™ Hill was once again trying to restrict
smoking in healthcare facilities following the veto of AB 575 in 2009 by Gov. Schwarzenegger.
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Now the bill would prohibit smoking in all areas and throughout the campus of a general acute
care hospital, unless a patient's treating physician determined that the patient’s treatment would
be substantially impaired by the denial of the use of tobacco and the physician enters an order
permitting the use of tobacco by that patient.'™® At the time of the bill's introduction 70 out of
440 acute hospitals in the state were voluntarily smokefree.!™* The bill was now substantially
similar to Hill’s AB 574 (2009) that was vetoed by Governor Schwarzenegger and discussed
above.

AB 1278 was now sponsored by Breathe California and supported by the California Hospital
Association, and had no opposition at this point.*? It

passed in the Assembly on January 30, 2012 by a vote During the committee

of 48-26, just making the January 31 deadline to carry  hearing he forced

over from 2011. In the Senate, it was referred to the amendments on the authors
Senate Health Committee that recommended
amending it to eliminate the $100 penalty in existing that they had_never seen
law for smokers violating the prohibition. The Senate ~ Pefore, and did not let the
adopted the amendment and passed AB 1278 by 22- authors present them

14.

In the Senate, AB 1278 gained support from the California Medical Association, California
Black Health Network, Coalition for a Tobacco-Free Monterey County, and the Santa Clara
County Board of Supervisors, later joined by the Coalition for a Smoke-Free Long Beach,
Physicians for Social Responsibility — Los Angeles, San Francisco Asthma Task Force, San Luis
Obispo County Health Agency, San Mateo County Board of Supervisors and the Stanford
Cancer Center.'” The voluntaries did not oppose or support the bill.!’”> The American Cancer
Society thought the bill did very little to close smoking loopholes, because hospitals could
already prohibit smoking, so they did not work on the measure.*®

The Assembly concurred in the Senate amendment, but Governor Brown vetoed it on September
23, 2012:

I am returning Assembly Bill 1278 without my signature. Helping people to quit
smoking is a laudable health goal. In fact, many hospitals already designate their
campuses “smoke-free” and impose fines on violators. Nothing in current law prevents
hospitals from adopting this practice.

Finally, | would note that this bill eliminates penalties for smoking in hospitals.”®
Brown was right; the bill as it passed was actually a step backwards.

No attempt was made to override the veto.
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AB 795: Smoke/Tobacco-free Colleges and Universities Enforcement Provision

The California Youth Advocacy Network (CYAN), an organization funded by the California
Tobacco Control Program to change the tobacco use culture in California’s high schools,
colleges and universities, military installations, and other youth and young adult communities,
had found that colleges it worked with on smoking policies were confused about what their
options were for enforcement since the existing law was unclear.!™ California public universities
and colleges dl_d not always gnforce city or county California public universities
smokefree ordinances on their property because as .

state entities they were independent of local and COIIegeS did not always
jurisdictions. CYAN believed that it was important ~ €nforce city or county

to them have a clear, enforceable state law applicable  smokefree ordinances on

to their campuses. Because CYAN received state their property because as
fundlr_\g, it could not Io_bb_y for the measure, so the state entities they were
American Lung Association agreed to support the

bill through the legislative process.™ !ndgpgn(_jent of local
jurisdictions.

Existing state law prohibited smoking in and around public buildings and permitted the
governing bodies at California community colleges, California State University and the
University of California to adopt and enforce additional smoking and tobacco control regulations
and policies.'” Assemblymember Marty Block (D, Dist. 78, $0), who represented San Diego
State University and chaired the Assembly Higher Education Committee, introduced AB 795 on
February 17, 2011, to authorize the governing bodies of each community college district, the
California State University, and the Regents of the University of California, to enforce their
smoking and tobacco control regulations and policies by citation and fine up to a maximum of
$100.1™ In addition, the bill prohibited the sale of tobacco at all public universities and
colleges.*”

Block argued the colleges and universities were hesitant to adopt enforcement policies regarding
enforcement, because the law was unclear about the types of penalties they could impose.”> AB
795 also required that, if the enforcement provisions were adopted, the campuses post signage
stating the policy and designating where smoking was permitted and where prohibited.*”

The bill was amended in Assembly Governmental Organization Committee, where the Chair
Isadore Hall (D, Dist. 64, $39,700) removed the provision that forbid colleges and universities
from selling tobacco.*”® Additionally, the amendment made signage requirements optional at
University of California campuses.'’® The bill went on to pass, as amended, out of the Assembly
Higher Education Committee, chaired by Assemblymember Block, the bill’s author.*”’

The American Heart Association, American Cancer Society and American Lung Association
supported the bill from the outset.*” *"® The Lung Association sponsored the bill through the
legislative process, testifying at hearings, and issuing press releases on it.!”® Also supporting the
bill from the outset were numerous colleges, and college and student organizations,*” and, late
in the process, the California Medical Association. It passed 54-23 in the Assembly and 29-9 in
the Senate, with Democrats supporting it and Republicans opposing it, and was signed by Gov.
Brown on October 8, 2011.*

84



AB 217: An Attempt to Eliminate Smoking in Long-term Care Facilities

AB 217 was an attempt to eliminate the exemption in AB 13 for long-term care facilities.
Introduced by Assemblymember Wilmer Amina Carter (D, Dist. 62, $16,600) on January 31,
2011, AB 217 deleted the exemption in the existing smokefree workplace law (AB13) for patient
smoking areas in long-term health care facilities. AB 217 passed both houses (Assembly 50-26,
Senate 29-8) and was sent to the governor. AB 217 amended the exemption to allow smoking in
patient smoking areas of long-term health care
facilities if the smoking area is not in a patient’s room Governor _Brown uses

and is located outdoors in a space that can be language in his veto message
monitored by staff and that reasonably prevents similar to language used by
smoke from entering the facility or patient rooms. It Philip Morris on its

further provided that a long-term health care facility corporate website supporting

may p_rohlblt a resident from sr_noklng In a patient accommodating smoking.
smoking area to protect the resident from inclement

weather and that doing so does not violate a patient’s rights.

The bill was supported by Breathe California, California Medical Association and a number of
health care organizations, but not by the voluntary health organizations. The voluntary
organizations urged Carter to work with Senator DeSaulinier on SB 575, which they felt would
have addressed this issue in a more comprehensive context by addressing all loopholes.
However, they were unable to get the two legisltors to work together, an argument Hall would
use to kill DeSaulnier's bill. It was opposed by the California Health Facilities Association.

Governor Brown vetoed AB 217 on September 27 2012:
I am returning Assembly Bill 217 without my signature.

This bill seeks to eliminate one of several statutory exceptions to the general prohibition
on indoor smoking in the workplace. Specifically, AB 217 would ban all indoor
smoking, and also restrict outdoor smoking, at nursing homes and similar facilities.

While health and safety considerations must prevail, to the extent a resident’s preferences
can be accommodated, they should. Allowing an elderly resident, who can’t go home
and who has smoked for a lifetime, to smoke in a designated indoor area during
inclement weather — this sounds reasonable to me. Let’s rely on the locals, in this case
the facility and its residents and employees, to figure out which accommodations work or
don’t work.*™

Governor Brown uses language in his veto message similar to language used by Philip Morris on
its corporate website supporting accommodating smoking:" Business owners — particularly
owners of restaurants and bars — are most familiar with how to accommodate the needs of their
patrons and should have the opportunity and flexibility to determine their own smoking policy.
The public can then choose whether or not to frequent places where smoking is permitted."®”
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2013
AB 320: Non-Proposition 99 Funded Smokefree School Policies

As of 2014 California did not have a law making all schools tobacco free. Existing law provided
that only school districts and County Offices of Education that received Proposition 99 funding
are required to adopt and enforce a tobacco-free campus policy. A tobacco-free school prohibits
all tobacco use anytime, anywhere by anyone on all school property, and at all school-sponsored
events (California Health and Safety Code Section 104420 [n][2]). School property includes
buildings, grounds and vehicles owned or leased by the school. School-sponsored events include
sporting events, school dances and other events held on and off school property. Because of a
decrease in Proposition 99 funding available there was a subsequent decrease in the number of
schools that were required to have a tobacco-free policy. As a result, there was a gap in
protection for students at schools that did not receive Proposition 99 funding ‘®*. The State
Department of Education sought to address this problem by sponsoring AB 320, introduced by
Assemblymember Adrin Nazarian (Dist.46, D, $0) in February 2013, to require that all school
districts and county Offices of Education adopt policies for all district buildings and K-12
campuses in the state prohibiting the use of products containing tobacco and nicotine.*®*

In addition to the sponsor, AB 320 was supported by the voluntary health organizations and the
American Federation of State, County and Municipal Employees. CTCP, CDE and the voluntary
health organizations had many meetings to develop and draft this bill and worked to try to
support the bill and get it out of committee.

Based on committee staff recommendations, the bill was amended in the Assembly Committee
on Education to include all charter schools, and to exempt prescription nicotine replacement
therapy products from the prohibition.’® Upon referral to the Assembly Committee on
Appropriations, AB 320 was held in Appropriations Committee on May 24, 2013 pending a
setting for a hearing to allow the author and committee members to work on the bill to find a
funding source for the bill.**®> The funding required was for the cost of signage that was
estimated to be $155,000."®AB 320 died on January 31, 2014 for failure to pass in the house of
origin.

AB 746: Another Attempt at Smokefree Multi-Unit Housing

As reported in Chapter 4, local tobacco policymaking, 2007-2014, over 100 communities had
passed ordinances restricting or prohibiting smoking in some multi-unit housing with wide
variations in their provisions. This included San Rafael, where Marc Levine authored a
smokefree multi-unit housing measure as a city council member.'*> When Assemblymember
Levine was elected to the Legislature in 2012, he reached out to the Lung Association to support
a state-wide measure, and made this a platform issue.*® The author’s intent in AB 746 was to
expand and make uniform a minimum standard prohibiting indoor smoking in multifamily
housing and allowing local governments to pass stricter regulations.'®? The Lung Association
thought that with the groundswell of local efforts, the timing was right to make a state-wide
effort to begin the dialogue on the issue.™*
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In February 2013, the American Lung Association in California sponsored AB 746, introduced
by Assemblymember Marc Levine (D, Dist. 10, $0), to prohibit smoking in all indoor areas of
multi-unit housing while allowing for a designated outdoor smoking area subject to strict
requirements as to location and size.*** Violations

would be an infraction enforced by peace officers The Lung Association... felt
which progresses from a written warning to finesup  that if Hall were serious

to $200 and possible eviction for breach of the about closing loopholes in
lease.'®

indoor smoking, he would

AB 746 was also supported by the American Cancer N0t be continuing to block
Society Cancer Action Network, the American Heart ~ their efforts

Association and American's for Nonsmoker's Rights

sent letter of support to legislators and action alerts to their constituents. Opposition came from
the California Association of Realtors and several landlord and tenants rights organizations.**®
Voluntary organizations wrote letters of support, showed up to testify, spoke to the media,
lobbied other members of the Legislature and spoke to the media.*'® Amazeen with the Lung
Association used the positive reception of the local ordinance in Marin County to push the
measure.'®*

The bill failed to pass in the Assembly Committee on Housing and Community Development on
April 17, 2013 on a vote of 2-5, but on May 1, 2013 as a standard procedure, the Motion for
Reconsideration unanimously passed 7-0 in the Committee so the author could address concerns
from members on the committee, and it could be heard again.’®* However, it died with the end
of the Session without a hearing.

The bill was considered a long-term effort by the voluntaries, because it was known from the
beginning that it had little support in the legislature, but the author was committed to the policy
issue.™™® The action at the local level was continuing at a faster pace in 2013 which should
improve the environment for state-wide legislation.

AB 352: SmokeFree foster Care

Assemblymember Isadore Hall (D, Dist. 64, $25,900) the Chair of the powerful Governmental
Organization Committee, introduced AB 352 to require smokefree foster care environments. The
Analyst’s report on AB 352 reflects: “The author states that when foster children reside in an
environment where their health is compromised by exposure to secondhand smoke, the state’s
health care costs for tobacco-related medical conditions almost certainly rise. The state of
California has a legal obligation to protect the well-being of foster children.”*® The bill was
surprising to the voluntary health organizations, given the author’s historic hostility towards
tobacco control legislation as the Chair of Governmental Organization Committee. The origin of
the bill was the Assemblymember's staff who found that smoking in foster care facilities was an
issue."™ The final version of AB 352 signed by Governor Brown required a smokefree
environment in a foster care facility and on the outdoor grounds if a foster child is present.
While existing law prohibited smoking in a motor vehicle when a minor is present (Health and
Safety Code, §118948(a)), AB 352 prohibited smoking at any time in a motor vehicle regularly
used to transport a foster child. The only substantive change to the bill as introduced was to add
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the prohibition on smoking on outdoor grounds if the foster child is present. There was no
official opposition to AB 352 and it was supported by Advancement Project, American Cancer
Society Cancer Action Network, California Black Health Network and the National Association
of Social Workers — California Chapter. The Lung Association, though encouraged by his
efforts, felt that if Hall were serious about closing loopholes in indoor smoking, he would not be
continuing to block their efforts to close the loopholes in AB13, so they did nothing to support
the measure.™® *® The American Heart Association did not support the bill.*%

AB 1142: Another Attempt at Smokefree State Park Beaches

By early 2013, cities and counties had made their beaches smokefree, generally on
environmental grounds. Historically, bans on smoking on beaches have most often been the
result of efforts by local environmentalists and anti-smoking activists, whereas national
organizations like the American Lung Association, the American Heart Association , and the
American Cancer Society have not made it a policy priority.*®® (The American Lung
Association, however, does believe that prohibiting smoking on state beaches is important for
denormalizing cigarette smoking.'®) Assemblymember Richard Bloom (D, Dist. 50, $0)
introduced AB 1142 on February 22, 2013 to make technical amendments to the beverage
container redemption law, but amended it in March to prohibit any person from smoking or
disposing of any used tobacco products on a state coastal beach or within a state park punishable
by a fine of $250.%" The bill, as amended, was double-referred to the Assembly Committee on
Water, Parks and Wildlife and the Assembly Committee on Governmental Organization. The
Governmental Organization Committee offered several amendment suggestions including
exempting camping sites and parking lots, but the author refused to make them.*®® Supporters
included ALA and ANR, because it contained enforcement measures, the Sierra Club and several
other environmental organizations.'®® It passed 9-6 in the Committee on Water, Parks and
Wildlife, but failed in the Committee on Governmental Organization 6-8 with all Republican
members of the committee voting "no" and moderate Democratic Assemblymembers Rudy
Salas (D, Dist. 32, $0) and Norma Torres (D, Dist. 52, $0), also voting "no." The author filed a
Motion for Reconsideration which passed unanimously in the Committee on Governmental
Organization keeping it alive for 2014."®" AB 1142 died on January 31, 2014 for failure to pass
in the house of origin.

Tobacco Use Cessation

The American Lung Association’s 2008 State of Tobacco Control report'®® rated states on
Cessation Coverage through Medicaid and private health plans for the first time; California
received a "D" grade in Cessation Coverage. Private health plans were inconsistent in the types
of smoking cessation services they were offering; some offered a lot and some very little.'*® SB
576 in 2006 would have mandated uniform cessation coverage in private health plans, but it was
vetoed by Gov. Schwarzenegger. Without success, efforts to raise this grade continued in the
2007-2014 time period.

2007-2008

AB 2662: An Attempt to Expand Cessation Benefits
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Existing law required that behavior modification (counseling) must precede any prescribing of
pharmacotherapies for smoking cessation for MediCal recipients. The Community Life
Improvement Program, a collaborative group of stakeholders within the African American
community in Los Angeles that supported tobacco control efforts,*® sought to loosen this
requirement by allowing the receiving of counseling or pharmacotherapies without requiring
receiving the other as a precondition."® Assemblymember Warren Furutani (D, Dist. 55, $0)
introduced AB 2662 on February 22, 2008 to make technical, nonsubstantive changes to the Aid
to Families with Dependent Children — Foster Care Program. Furutani allowed
Assemblymember Mervyn Dymally (D, Dist. 53, $500), who chaired the Assembly Health
Committee, to amend it to modify tobacco use cessation benefits provided by the MediCal
program for low income Californians.**® It also required the Department of Health Care
Services to implement an outreach and education program to inform MediCal participants,
providers, and managed care contractors of the tobacco cessation benefit.!*® AB 2662 was
further amended in the Assembly Appropriations Committee to eliminate the requirement for an
outreach and education program.

The amended AB 2662 passed the Assembly 48-29. The Senate Health Committee noted that the
Assembly Appropriations committee determined that there would be an immediate $1-2 million
cost to MediCal that would take a while to recover as MediCal beneficiaries quit smoking,
because the health effects would not be immediate.’™ The Senate Health Committee amended
AB 2662 to clarify language without making any substantive changes.

The bill was supported by the Community Life Improvement Group*® and the American Cancer
Society. The American Cancer Society believed that cessation is more effective with both
services, but delinking the counseling and pharmocotherapy would insure individualized
treatment to better suit the needs of more smokers.***

AB 2662 was then referred to the Senate Appropriations Committee. Senator Tom Torlakson
(D, Dist. 11, $0) a supporter of tobacco control efforts, was chairing the Appropriations
Committee. The staff analysis for the Appropriations Committee noted that cessation success is
increased if both personal counseling and

pharmacotherapies are used, and that substantial loss : . . R

of cost savings from smokers quitting could be California received a "D

incurred from this legislation.”®* AB 2662 was grade in Cessation Coverage
placed on the Appropriations Committee suspense

file where it died at the end of the Session.

2008-2009

SB 220: Requiring California health plans had to provide for Tobacco Cessation Services,
Vetoed

In 2009 it was estimated that 81.7% of California's health plan enrollees already had full or

partial coverage for smoking cessation-related counseling; 57.4% have full or partial coverage
for over-the-counter smoking cessation treatment; and, 77.8% have full or partial coverage for
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prescription smoking cessation treatment. Medi-Cal already provided comprehensive smoking
cessation benefits and would not be subject to the mandate. **3

Senator Leland Yee (D, Dist. 8, $0) introduced SB 220 on February 23, 2009. Yee was
interested in ensuring that 100% of health plans provide both counseling and pharmacotherapy
support, which is what this bill required. It was a top priority of the American Lung Association,
American Cancer Society, and American Heart Association as SB 576 had been in 2006%.

The voluntary health organizations supported SB 220 with testimony at hearings and
mobilization of their grassroots networks. They emphasized the cost of having 4 million
smokers is the state, and thought the cost savings that would result from wide-spread availability
of comprehensive smoking cessation services would be welcomed by the Legislature during the
recession.*® The voluntary health organizations recognized that the cost savings would be
realized over time, and that there would be an initial cost to the State and insurers.*®

The bill moved through the Legislature, with support largely by Democrats, though two
Republicans, Senator Blakeslee (R, Dist. 15, $0) and Assemblymember Nathan Fletcher (R, Dist.
76, $31,500), supported it. In addition, the bill had the support of Senate President Pro-Tem
Darrell Steinberg (D, Dist. 6, $0) and Assembly Speaker John Perez (D, Dist. 53, $27,000)."*
Amendments were added that required an accountability measure that the law would sunset by
2014 if the University of California could not prove there was a cost savings to the State.*®

SB 220, as passed by the Legislature, specified what services and pharmacotherapies California
health plans had to provide for tobacco cessation services under the federal Patient Protection
and Affordable Care Act (ACA). Specifically, it required cessation services such as nicotine
patches, nasal sprays, inhalers, gum, prescription medications, and counseling.’®® The ACA
requires preventive benefits, including tobacco cessation treatment, to be covered with no co-
payments, co-insurance and deductibles.®” Beginning September 23, 2010, according to federal
law, non-grandfathered group coverage and non-grandfathered individual health insurance
policies had to cover cessation benefits. However, the federal guidelines for what cessation
services should be covered were not clear.*®’

The voluntaries were able to build a large coalition of supporters for the bill including the
California Medical Association, California Psychological Association, San Francisco Firefighters
Local 798, San Francisco Medical Society, National Council of Asian & Pacific Islander
Physicians, American Federation of State, County and Municipal Employees, AFL-CIO, The
Hispanic Chamber of Commerce, and California Nurses Association **. The Association of
California Life and Health Insurance Companies opposed the measure and argued that in an era
of escalating medical costs, mandating additional benefits in all health insurance policies, while
well-intended, is counterpro?ggctive to its efforts to make health insurance more affordable and
avallablelto al! Callfornl_ar)s. D_esplte the veto, the Yee was interested in ensuring
governor's office was willing to listen to the
advocates, and they were impressed with how far the that _100% of health plans
bill came with major insurance companies opposing  Provide both counseling and
it.' pharmacotherapy support.
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Governor Schwarzenegger vetoed SB 220 on September 30, 2010:

I am returning Senate Bill 220 without my signature. This bill represents a costly health
mandate that goes beyond current federal law and removes the ability to manage the ever-
increasing costs of prescription drugs .

Instead, | am signing Assembly Bill 2345 to ensure that the new federal health reform
legislation for preventive services is fairly and consistently enforced by the Department
of Managed Health Care and Department of Insurance. Californians will immediately
benefit, starting on September 23, 2010, from the preventive services now required to be
covered by all plans, without cost-sharing requirements. Some of these important
preventive services include tobacco cessation; cholesterol tests; counseling for weight
loss, alcohol use and improved nutrition; vision testing; childhood and adult
immunizations; cancer screening; well-baby and well-child visits; and diabetes
management and treatment.

Assembly Bill 2345 ensures that consumers get the right preventive care without co-pays.
Because Senate Bill 220 goes beyond federal requirements, it will expose California to
potentially significant unreimbursed mandate costs in 2014 when the remaining
provisions of federal reform take effect.

For this reason, | am unable to sign this bill.*®

AB 2345 merely required the health plans to comply with ACA in providing preventative health
services, but made no specific requirements on smoking cessation, the very ACA shortcoming
that SB 220 was intended to fix.

There was no attempt to override the veto.

With the new requirements under the Affordable Care Act for health insurers to provide tobacco
use prevention services without a copayment, this type of cessation legislation is probably no
longer necessary.

Definition of “Cigarettes”

After the Master Settlement Agreement (MSA) was signed in 1998, California introduced laws
to implement it. One issue that arose was that the definitions of “cigarette” in the MSA and the
California laws implementing the MSA, were different from the previous definitions in
California law.*™

2009-2010

AB 689: Changing the Definition of A Cigarette

As some of the tobacco companies introduced tobacco-derived products, such as RJR's Camel
Orbs, a lozenge-like pellet containing less than 50% tobacco according to manufacturers, the
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distributors became concerned that at some point there could be a decision that these products
would be taxed at the higher rate that cigarettes were taxed and became concerned that such a
decision could make them liable for back taxes.?®> To address this problem, the California
Distributors Association sponsored and Assemblymember Charles Calderon (D, Dist. 58,
$28,500) introduced AB 689 on February 26, 2009, which would have changed the definition of
“tobacco product” for the purposes of the Cigarette and Tobacco Tax Law from “containing at
least 50%” tobacco to “containing tobacco.”**®* Assemblymember Calderon argued the 50%
threshold was an arbitrary rule.?®® (The bill was estimated to increase General Fund revenue by
$100,000, which was not significant.”’®) The amendment was needed to ensure that all tobacco
products were taxed properly because the state relied on the manufacturers to inform it of the
tobacco content of each tobacco product.”®

AB 689 passed the Assembly Governmental Organization Committee, Revenue and Taxation
Committee, and Assembly Appropriations Committee with Democratic support and Republican
opposition, but after second reading, Calderon author moved to place it in the inactive file where
it died. The bill faced a 4/5 vote requirement because it changed the definition of tobacco
products in Proposition 99, making passage unlikely. All Republicans had voted no on it in the
committee process.”®

The American Heart Association and American Lung Association reported lobbying for the bill,
but did not take a formal position. The American Cancer Society did not think the issue was
important enough for them to take a stance on it.*** It was supported by the California Grocers
Association and the Distributors Association who were usually allies of the tobacco industry on
tobacco legislation.?®> The bill was opposed by the California Chamber of Commerce because it
would amount to a tax increase.

The various definitions of “cigarette” in California law remains an issue. The California Board
of Equalization had sought to create a uniform definition of cigarette,®® the BOE solved the
problem of taxation of “little cigars” that look like and are marketed like cigarettes by simply
declaring them to be “cigarettes for the purposes of the Cigarette and Tobacco Tax Act in
2010.2%* That action has never been challenged.

Tobacco Retailer Licensure

Licensure of tobacco retailers is used to ensure that retailers comply with laws prohibiting the
sale of tobacco products to youth. Between 2007 and 2013, the legislature considered eight bills
dealing with tobacco retailer activity.

The California State Legislature enacted the Cigarette and Tobacco Products Licensing Act of
2003 (AB 71) to enforce tobacco taxes and point of sale laws by identifying tobacco retailers.®®

The Licensing Act also authorized the BOE to impose license-related penalties on licensees for
violations of the Stop Tobacco Access to Kids Enforcement (STAKE) Act and Penal Code
8308(a) that prohibit sales of tobacco products to minors. The STAKE Act is enforced primarily
by the California Department of Public Health, but may also be enforced by the Attorney
General’s Office and local law enforcement agencies. Penal Code 8308(a) is criminally enforced
by local law enforcement agencies, and a city attorney, county counsel, or district attorney may
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bring a civil action to enforce it. If a violation of the STAKE Act or Penal Code 8308(a) was
reported to BOE, it can impose a license-related penalty ranging from a fine, to suspension and
finally revocation.

The Licensing Act created several impediments to BOE license-related penalties being effective
in enforcing the STAKE Act and Penal Code §8308(a). First, the Licensing Act prevented the
BOE from imposing any license-related penalty if the California Department of Public Health’s
annual youth purchase survey showed that, on a statewide basis, less than 13% of youth were
able to purchase cigarettes.”® As of early 2014, this threshold had been reached only twice and
no BOE penalties were assessed because no violations were reported to BOE.*® Second, BOE’s
power to impose licensure penalties was subject to a schedule of escalation from a warning letter
through fines and suspension of license for 90 days for the fourth violation at the same location
within 12 months, to revocation for the eighth violation within 24 months.

As a result of these limitations on BOE enforcement powers, local cities and counties adopted
local tobacco retailer licensing ordinances that included annual renewal fees to pay for
enforcement measures, in order to reduce illegal sales to minors; most of the local licensing laws
start with a first violation penalty of license suspension of up to 60 days.”® As described in
Chapter 4: Local Tobacco Control Policymaking, by

2014, 110 strong local ordinances requiring tobacco 74 percent of local youth
retailers to obtain a local license had been enacted. access enforcement agencies
One study in Santa Clara County published in reported issuing warnings to
February 2014 showed that the implementation of a merchants selling tobacco

county tobacco retailer licensing ordinance with
annual renewal fees had the unexpected positive
impact of some retailers opting out of the retail
tobacco business.?”’

products to minors

California’s Department of Public Health’s California Tobacco Control Program 2006 survey
found that 74 percent of local youth access enforcement agencies reported issuing warnings to
merchants selling tobacco products to minors. The California Tobacco Control Program survey
also found that local law enforcement agencies continued to rank the suspension or revocation of
retailer licenses and civil and criminal penalties for owners and clerks as effective strategies to
reduce youth access to tobacco.’®® This evidence shows that local licensing laws are effective,
in contrast to the lack of enforcement power of BOE.

A third problem with the Cigarette and Tobacco Products Licensing Act of 2003 was that the
one-time fee for a retail license generated only

about 10% of the funds needed by BOE to Businesses who wished to sell
enforce the Act, and the other 90% was tobacco products register with
appropriated by the Legislature from the the Board of Equalization (BOE)

Proposition 99 revenue accounts that funded the :
California tobacco control programs, leading to a and pay a_ One't'_me $100 Fee for
loss in funds available for use by the CTCP, as each retail location.

described in Chapter 1: State Tobacco Control.
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Beginning in 2008, several legislative attempts were made to fix all three of these problems, by
2014, only the first two problems had been eliminated.

2007-08
AB 2344: Imposing an Annual Licensing Fee for Retailers

The 2003 Cigarette and Tobacco Products Licensing Act required only a onetime fee for a retail
license, with no fee for renewals. The Legislative Analyst’s Office reported that it cost BOE
$9.1 million annually to administer the Act, and the fees collected under the 2003 Act was only
$1.2 million annually. The balance came from Propositions 99 and 10 tobacco tax funds, the
General Fund and the Breast Cancer Research Fund.?®® As described in Chapter 1, state money
would be diverted from the CTPC programs to backfill BOE funding, one of the major funding
problems the CTCP would face. The American Cancer Society, American Heart Association,
and the American Lung Association, along with the Lung Cancer Alliance of California, Breathe
California, and other health organizations sought to increase the licensing fee to cover the BOE’s
costs of implementing the licensing program. AB 2344 sought to address this problem by
creating an annual renewal fee of $100 for retailers for each location and increase the annual
renewal fee from $1,000 to $1,500 for distributors and wholesalers for each location to fund the
Board of Equalization's enforcement program.®

AB 2344 was originally introduced on February 21, 2008 by Assemblymember Jim Beall (D,
Dist. 24, $1,000) as a spot bill to create a publicly accessible database of information on alcohol
and other drug abuse providers in the state. In the Assembly Governmental Organization
Committee the author’s amendment to AB 2344 was accepted which would amend the
California Cigarette and Tobacco Products Licensing Act of 2003 to impose an annual renewal
fee of $100 for retailers and increase the annual renewal fee from $1,000 to $1,500 for
distributors and wholesalers to fund the Board of Equalization's enforcement program.®® AB
2344 would generate about $7 million that would offset most of the BOE enforcement shortfall.

Beall's purpose was three-fold: Harmonizing the licensing provisions of the 2003 Cigarette and
Tobacco Products Licensing Act with other state licensing laws that require annual renewals,
provide sufficient funding for BOE to adequately enforce the Act, and restore monies for
Proposition 99 and Proposition10 programs, Breast Cancer Research Fund and the General Fund
that had been diverted to cover the enforcement funding shortfall.?*° Breathe California and the
American Lung Association supported AB 2344 from the beginning; by the time it was passed in
the Senate, the Lung Cancer Alliance, American Cancer Society, the National Council on
Alcoholism and Drug Dependence, and several local public health alliances had joined in
support. Breathe California started a letter writing campaign and worked on press.”**

Early opposition came from 7-Eleven Stores, Inc., California Distributors Association, and
California Retailers Association. The California Grocers Association joined the opposition later.
None of the cigarette manufacturers reported lobbying against AB 2344,

Beall amended AB 2344 in the Assembly Governmental Organization Committee to increase the
annual retailer renewal fee to $185 and to delete the increase in the distributor/wholesaler
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renewal fee. It passed in the Assembly 43-33. In the Senate, no amendments were made and it
passed 22-17. The final version of AB 2344 that passed both houses required a $185 annual
renewal fee for a retail license and left the annual distributor/wholesaler license renewal at
$1,000.%° Breathe California started a letter writing campaign and worked on press.?** It was
publicly opposed by the California Grocers Association,
the Callforr!Ia R(_etallgrs _Assomatlon, 711 Stores, Inc. With the 13% limitation on
and the California Distributors Association.
BOE enforcement power, not
Governor Schwarzenegger vetoed AB 2344 on a single retailer had ever
September 27, 2008: been penalized by BOE for
selling to a minor.
This bill would increase license fees on retailers
that sell tobacco. | do not believe it is fair to the thousands of small retailers impacted by
this bill to increase fees at this time. There is a significant surplus of funds from
Proposition 10 available to cover the enforcement costs of this program.

For these reasons, | am returning this bill without my signature.®*
There was no attempt to override the veto.
2009-2010
AB 2757: Limiting Youth Access to Blunt Wraps

The American Lung Association felt that blunt wraps (a tobacco product like a small cigar) had
been increasingly marketed towards children by offering them in flavors that appeal to youth.
Blunt wraps were often used by youth to conceal marijuana use by hollowing them out and
filling them with marijuana as the flavors tend to mask the odor of the marijuana; they are also
sold as singles making them affordable to youth.?*? Additionally, these products are offered in
convenience stores, which have some of the highest sales to youth*® and ALA sought a bill that
would curb the sale of blunt wraps to minors. They sought a bill modeled after SB 322 (and
authored by Senator Deborah Ortiz)that passed in 2001 limiting the sale of bidis.**®

As introduced, AB 2757 by Assemblymember Steven Bradford (D, Dist. 51, $18,700) would
have regulated the advertisement for certain fertility services. It was referred to the Assembly
Governmental Organization Committee, which adopted the author’s amendment to require that
blunt \2/\1/3raps be sold only in establishments that prohibited the presence of persons under the age
of 18.

AB 2757 was referred then to the Assembly Appropriations Committee where it was placed in
the suspense file; it died with the end of the session. The bill was supported by the American
Lung Association, and the Cigar Association of America, and opposed by the Roll Your Own
Cigar Association, which objected to blunts being singled out.?*2. The American Heart
Association just monitored the legislation.**® The Cigar Association saw its members as a
purveyors of premier cigars, which are different from blunt wraps.**® The Cigar Association
supported AB 2757 because blunts are marketed as “legitimate cigar products” but are used for
illicit purposes and availability of blunts to youth should be limited.?** The voluntaries did not
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actively lobby or do anything in conjunction with the Cigar Association. Philip Morris, Reynolds
American, and the California Distributors Association reported lobbying on the bill. (The
lobbying reports do not require a support/oppose designation on lobbying activity)

The bill died at the end of the Session suggesting leadership did not support the legislation.
SB 601: An Attempt to Limit Tobacco Sales Around Schools

Passed in 1994, the Stop Tobacco Access to Kids Enforcement Act (STAKE Act) makes it
illegal to sell tobacco products to anyone under the age of 18 and gives authority to CDPH and
other law enforcement agencies to conduct compliance checks of tobacco retailers and enforce
civil penalties for infractions. Anyone who sells tobacco products to a minor may also be subject
to criminal prosecution, punishable by a fine.”** In 2008, the City of Los Angeles, part of which
was represented by Senator Alex Padilla (D, Dist. 20, $0), conducted a sting and found 24
retailers were violating the STAKE Act by selling to children. Most of these retailers were
located near schools.*"

On February 27, 2009 Senator Padilla introduced SB 601 as part of his tobacco bill package (see
also SB 600, Tobacco Taxes, above, and SB 602, BOE enforcement and SB 603, retailer
concentration below), which would have prohibited the Board of Equalization from issuing any
tobacco retailer license for a location within 1,000 ft of any public or private elementary or
secondary school and would have restricted licenses to “traditional retail locations” which
includggleonly grocery stores, convenience stores, pharmacies, liquor stores and tobacco and cigar
stores.

Padilla later amended SB 601 to reduce the limitation of location to 600 feet, and to add gas
stations, smoke shops, wine and cigar stores and superstores to the list of “traditional retail
locations.”**® The reduction in distance to 600 feet was to conform to the licensing restrictions
for alcoholic beverages.!’ It passed in the Senate Revenue and Taxation Committee (5-3) with
Democrats supporting it and Republicans opposing it, but died in the Senate Appropriations
Committee, where all members voted to put it on the suspense file, and Senate leadership
decided to keep it there.?

SB 601 was supported by the American Cancer Society, American Lung Association, American
Heart Association, the California Medical Association, and the California Dental Association.
None of these organizations mounted a substantial campaign to get the bill passed. It was
lobbied against by Philip Morris, Reynolds American, United States Smokeless Tobacco,
California Grocers Association, California Distributors Association, and California Retailers
Association.”’

The BOE claimed that the bill would have placed significant administrative burdens on BOE
related to determining the proximity of an applicant's retail location to schools, and that the funds
for enforcing the Cigarette and Tobacco Products Licensing Act of 2003 (AB 71) were already
lower than what they needed to enforce existing requirements.?’

SB 602: An Attempt to Limit the Overconcentration of Tobacco Shops
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On the same day Sen. Padilla introduced SB 601, he introduced SB 602 which would have
removed a limitation in the Cigarette and Tobacco Tax Act that no enforcement action could be
taken against a retailer if the state’s youth purchase survey showed less than 13% of youth were
able to purchase cigarettes. Additionally, it would have restricted the BOE from issuing new
tobacco licenses in areas of overconcentration in which the ratio of retail licensees to population
in the census tract is greater than the ratio of retail licensees to population in the county overall.

The American Cancer Society supported the bill, arguing that the overconcentration of cigarette
retailers was increasing youth access to tobacco.”*® Additionally, with the 13% limitation on
BOE enforcement power, not a single retailer had ever been penalized by BOE for selling to a
minor.

SB 602 was supported by the American Cancer Society, American Heart Association, American
Lung Association, Breathe California, California Medical Association, and the California Dental
Association. Philip Morris, Reynolds American, California Distributors Association, and UST
lobbied against the bill.

SB 602 passed the Senate 23-13 and was sent to the Assembly on June 3, 2009. The Assembly
Governmental Organization Committee accepted the author’s amendments which stripped out all
of the existing language and substituted language relating to food safety, effectively killing the
original bill.?° Padilla had already amended his SB 603 in the Senate Appropriations
Committee to include the provisions of SB 602.

SB 603: Retail Licensing Fees

Senator Padilla introduced SB 603 on February 27, 2009, the same day that he introduced SB
601 and SB 602, to limit the number of retail tobacco licenses available to 1 per 2,500 people in
a county and to impose a $100 annual license renewal fee.?*

On June 1, 2009, Padilla amended SB 603 in the Senate Appropriations Committee to add the
language from SB 601 that prohibited the issuance of any new retailer license within 600 feet of
any public or private elementary or secondary school or in any area with an overconcentration of
licensed retailers, which was defined as an area where the ratio of retail licenses to population is
greater than the ratio to population in the county overall.??> The amendment also removed a
limitation in the Cigarette and Tobacco Products Tax Act that no enforcement action could be
taken by BOE against a tobacco retailer for a violation of the STAKE Act if the youth purchase
survey under the STAKE Act showed less than 13% of youth were able to illegally purchase
cigarettes. The effect of these changes was to make SB 603 a combination of SB 601 and SB
602. The amendment also removed the prohibition in the 2003 retailer licensure act that licenses
were non-transferrable; a license could now be transferred in the course of the sale of the
business to be operated at the same location.

Once the bill arrived in the Assembly Governmental Organization Committee, Padilla was

required to agree to propose amendments that would grandfather in all existing licenses, allow
"traditional retailers™ with certain alcohol licenses to be exempt from the "600 feet buffer zone™

97



provisions, and preempt local jurisdictions from expanding the prohibition of licenses “within
600 feet™ to get the bill passed in the Committee, which seriously weakened the bill and would
prevent stronger local laws.??®> All of the voluntaries withdrew support and the American
Cancer Society came out in opposition to the bill stating they thought it would do little to curb
sales to youth. The California Medical Association continued to support the bill.

Philip Morris, California Distributors Association and UST lobbied the bill. It was also initially
opposed by the California Grocers Association, California Distributors Association, and the
California Independent Grocers Association; once they got the amendments they sought from the
Assembly Governmental Organization Committee, they withdrew opposition.”?® With the lack
of support from the voluntary health organizations as a result of the compromises it would take
to pass the bill, it died in the Assembly Governmental Organization Committee after the author
requested the hearing on the bill be cancelled.??®

AB 2733: Tobacco Retail License Suspension Fines

The Board of Equalization sponsored, and Assemblymember Ira Ruskin (D, Dist. 21, $0))
authored, AB 2733 introduced on February 19, 2010, prohibited the gifting or display of
cigarettes or tobacco products during the period of suspension or revocation of the retailer’s
license.?®* It also required notices be posted during a time of license suspension, and
implemented a civil penalty of $1,000 for violations of either the display or posting provisions.
It was prevented from fining for violations of the STAKE Act because it had no jurisdiction to
fine if the statewide Synar compliance percentage was below 13%. The BOE stated that the
measure was necessary to clarify the status of cigarettes and tobacco products in the possession
of a retailer during a period of the suspension or revocation of the retailer’s license to sell
cigarettes and tobacco products. Under existing law, during such period of suspension or
revocation, only the sale of cigarettes or tobacco products was a crime, and it was punishable, in
part, by the seizure and forfeiture of all of the retailer’s stock of cigarettes and tobacco products,
which BOE felt was an unfair forfeiture.??

AB 2733 was supported by the BOE and Breathe California; however the American Cancer
Society, American Heart Association, and American Cancer Society never took a position on the
legislation.?®*. Philip Morris and California Distributors Association lobbied on  the bill.
(Lobbying reports do not say if they supported or opposed it.)

AB 2496: Requiring the Registration of Non-Participating MSA Manufacturers

The Master Settlement Agreement (MSA) encourages states to impose escrow requirements on
Nonparticipating Manufacturers (those who do not sign the MSA) based upon their sales in each
state. The escrowed funds give states a source of recovery for tobacco-related liabilities and
reduce the cost advantage Nonparticipating Manufacturers would otherwise have over
Participating Manufacturers. %*° If a state does not exercise “diligence” in enforcing such escrow
requirements, the MSA Participating Manufacturers can use that lack of diligence to obtain a

reduction in the amounts they pay to the violating state under the MSA. The Office of the
Attorney General sponsored, and Assemblymember Pedro Nava (D, Dist. 35 $0) authored, AB
2496 which was introduced on February 19, 2010. The bill made a number of amendments to
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several existing laws to tighten up the state’s ability to enforce the laws applicable to
Nonparticipating Manufacturers.?2®?*® The Department of Justice would have to make publically
available a list of tobacco retailers. Additionally, AB 2496 clarified the different roles of the
Department of Justice and the Board of Equalization in administering Cigarette and Tobacco
Product Tax Act.”®

The American Lung Association lobbied in support of the bill. The Lung Association stated it
was necessary to help better enforce the MSA and control below-market prices of cigarettes.??’

Nava drafted the bill to be similar to laws in place in other states, such as Virginia, to protect
California from Participating Manufacturers claiming the state did not enforce the laws with
regards to NPMs to the same degree it enforces the MSA for PMs.**

The BOE stated the bill was intended to allow for better enforcement of laws regulating internet
and other delivery sales of cigarettes and tobacco products in this state, strengthen the Attorney
General’s and BOE’s ability to diligently enforce MSA requirements. EXxisting law prohibited
the sale of any cigarette brand made by a tobacco manufacturer that was neither a PM or a NPM
in compliance with the MSA and thus not listed on the Department of Justice’s Tobacco
Directory; AB 2496 would also provide distributors,

wholesalers and retailers relief from financial In the early 2000s, youth
hardship resulting from cigarettes and tobacco who attempted to purchase
product inventory that immediately becomes illegal cigarettes in San Mateo

to sell upon their removal from the Department of County were able to do so

Justice’s Tobacco Directory by requiring the
noncompliant manufacturer refund the price paid for
the noncompliant cigarettes.?’

more than 50% of the time.

Philip Morris, Reynolds American and the California Distributors Association reported lobbying
on the bill (lobbying reports do not require them to say if they supported or opposed the bill), but
there was no formal support or opposition filed on this noncontroversial bill.

AB 2496 was signed into law by the governor on September 23, 2010.
2011-2012
SB 330: Increasing the Tobacco Tax

Senator Padilla (D, Dist. 20, $0),who sponsored bills on licensing and sales near schools in
2009, introduced on February 15, 2011, SB 330, SB 330, would have raised the tax on cigarettes
by $1.50 per pack with an equivalent increase in the tax on tobacco products, with the rate
adjusted annual using the Consumer Price Index. It was referred to the Senate Health Committee
and the Senate Governance and Finance Committee.?® On January 4, 2012, the Health
Committee adopted the author’s amendment which stripped out all of the language and replaced
it with provisions requiring the Department of Public Health to develop a Tobacco License
Query System with a database that the public could use to track retailer violations of STAKE and
other retailer acts.””® The author’s purpose was to create a data base of violations based on both
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state and local compliance checks to capture all of the STAKE Act violations in one database.?*®
Because the Department of Public Health was tasked with creating this system, it raised concerns
with the practicality and fiscal effect of the legislation. The bill was never heard in Senate Health
Committee, not pursued by the author, and died.**®

SB 331: Another Attempt to Limit Tobacco Retail Licensing near Schools

Continuing his fight to restrict the density of tobacco retailers and to prevent their location near
schools, SB 331 was introduced by Sen. Alex Padilla on February 15, 2011 to preclude the BOE
from issuing a tobacco retailer license for a location with 600 feet of a public or private
school

SB 331, was similar to SB 601 introduced by Sen. Padilla in 2009, but in a response to the
funding issue raised by the BOE in opposition to SB 601, it took a less costly approach to retail
licensing by requiring the license applicant to self-certify that a retail location is not near a
school, and allowing for the cancellation of a license if CDPH determined that a license was
issued for a retailer in violation of the prohibition.?*

SB 331 was initially supported by the American Cancer Society, American Heart Association,
American Lung Association, and the Latino Coalition for a Healthy California, and opposed by
several tobacco retailer organizations, California Manufacturers & Technology Association, and
California Taxpayers Association. During Senate Committee on Governance and Finance
hearing, Padilla agreed to amendments grandfathering in existing businesses, at which time the
voluntaries then withdrew their support and the retailer organizations withdrew their
opposition.”® It was referred to the Senate Appropriations Committee where it failed passage on
January 19, 2012.

AB 1301: Giving the BOE Broader Enforcement Power

Assemblymember Jerry Hill (D, Dist. 19, $0) developed what became AB 1301 to eliminate
jurisdictional limitations on BOE enforcement powers in 2011 after a meeting with young
leaders from the Youth Leadership Institute, a non-profit located in San Mateo County and San
Francisco, that worked on developing healthier communities.?®" The youth presented Hill with
the findings of their research on underage tobacco use and access in San Mateo County. In the
early 2000s, youth who attempted to purchase cigarettes in San Mateo County were able to do so
more than 50% of the time .%*

The Cigarette and Tobacco Products Licensing Act prevents the BOE from imposing the
penalties on tobacco retailers for violations of the STAKE Act for illegal tobacco sales to minors
if the California Department of Public Health’s annual youth purchase survey showed that less
than 13% of youth were able to purchase cigarettes. This condition was met twice, but BOE
received no reports of violations either time. BOE’s power to impose licensure penalties was
also subject to a schedule of escalation from a warning letter through lengthening periods of
license suspension to revocation for the eighth violation in 24 months; for example, the Act
allowed for the first suspension of the retailer’s license only after four violations at the same
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location in a 12-month period. As a result, local cities and counties adopted local tobacco
retailer licensing ordinances in order to reduce illegal sales to minors.

Because of the "13% rule” on BOE’s power and to enhance the monetary penalties under
STAKE, Assemblymember Jerry Hill (D, Dist. 19, $0) introduced AB 1301 on February 18,
2011 as a spot bill to amend the STAKE Act. Hill amended AB 1301 in the Assembly
Governmental Organizations Committee on March 29, 2011 to delete the provision of the
Cigarette and Tobacco Products Licensing Act of 2003, which conditioned the BOE’s authority
to take action against retailers on the results of the youth purchase survey and lengthened the
license suspension penalty imposition period in the Act from 12 months to 5 years.?*?

The AB 1301 that passed in the Legislature and signed by Governor Jerry Brown (D) on
September 15, 2012 significantly strengthened the power of the BOE to use license-related
penalties to enforce the STAKE Act and Penal Code §308(a). The 13% threshold for any BOE
action was repealed. The Department of Public Health was required to report to BOE any civil
penalty for third, fourth and fifth violations of the STAKE Act or Penal Code 8308(a) assessed
sanctioned by the Department or any other enforcing agency, by a tobacco retailer. Upon receipt
of that report, the BOE is required to assess a civil penalty of $250 and to suspend the retailer’s
license for 45 days for the third violation at the same location within 5 years, for 90 days for the
fourth violation at the same location within 5 years, and to revoke the license for the fifth
violation at the same location within 5 years. AB 1301 went into effect January 1, 2013.

AB 1301 was supported by the American Cancer Society, American Heart Association,
American Lung Association, Breathe California, several law enforcement organizations and the
Tobacco Education and Research Oversight Committee.** The American Heart Association
thought the bill was very comprehensive and was in constant contact with the author’s office, but
took no outside action to support it.**® There was no registered opposition to the bill.

Electronic Cigarettes

Through 2014 implementing statewide policies Through 2014 implementing

regulating e-cigarettes would be challenging due to statewide policies regulating

the rise of an aggressive e-cigarette lobbying force, a e-cigarettes would be

lack of support from public health advocates, the . .

failure of the FDA to take a position on regulating challenglng due t.o the rise of

them, and the challenge of defining e-cigarette. an agg ressive e-cigarette
lobbying force, a lack of

According to the Tobacco Control Legal Consortium  support from public health

"To avoid confusion about what constitutes an e- advocates.

cigarette (or “electronic nicotine delivery system”),

definitions should be explicit about what they cover yet broad enough to anticipate future
product innovations. This eliminates ambiguity if new products or components are released that
are similar to those already in existence but would not fall under a narrow definition. For
example, when these products were first introduced they looked like cigarettes, but now they
take a variety of forms."?*
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SB 400: Prohibiting the Sale of Electronic Cigarettes

Senator Ellen Corbett (D, Dist. 10, $0) introduced SB 400 on February 26, 2009 to promote use
of green vehicles. It passed the Senate as a green vehicles measure. On July 8, 2009 the
Assembly Governmental Organization Committee adopted the author’s amendments to strike the
green vehicle language and instead to prohibit the sale, distribution, or offering for sale of
electronic cigarettes that had not been approved or cleared by the federal Food and Drug
Administration. The idea for the amendment had come from Community Advocate Teens of
Today, an anti-tobacco teen group supported by the Santa Clara County Public Health
Department, located in the Senator Corbett’s District.>*®> They had seen the sale of e-cigarettes in
local mall kiosks and were concerned that the products were being targeted at minors, and the
Santa Clara County Public Health Department issued a public health advisory for youth.”*> SB
400, as amended in the Assembly Governmental Organization Committee, passed the Assembly
50-29; the Senate concurred in the amendments 24-14.

SB 400 was supported by Breathe California, the California Medical Association, and the
California Tobacco Control Alliance. The American Heart Association, American Cancer
Society and American Lung Association had indicated they wanted more direction from the
federal government on how to regulate e-cigarettes so did not take a position on the bill.***There
was no registered opposition. Governor Schwarzenegger vetoed it on October 10, 2009:

While I support restricting access of electronic cigarettes to children under the age of 18,
I cannot sign a measure that also declares them a federally regulated drug when the
matter is currently being decided through pending [Sotera] litigation.

Items defined as 'tobacco products' are legal for anyone over the age of 18. If adults want
to purchase and consume these products with an understanding of the associated health
risks, they should be able to do so unless and until federal law changes the legal status of
these tobacco products.

For this reason, | am unable to sign this bill.>*
No attempt was made to override the veto.
SJR 8: Encouraging the FDA to make a Decision regarding Electronic Cigarettes

While Corbett’s SB 400 was still pending in the Senate as a green vehicle bill, Sen. Corbett
authored Senate Joint Resolution 8 pending the decision of the FDA on whether and how to
regulate electronic cigarettes (something still pending at the FDA as of March 2014 which would
requested the Food and Drug Administration prohibit the sale of all electronic cigarettes until the
FDA had found them to be safe.”®’ SJR 8 was supported by the American Heart Association and
the American Lung Association of California. It passed 22-13, with Republicans opposing it in
the Senate; it was referred to the Assembly Governmental Organization Committee on August 20
2009, where it died without having a hearing.?*” The Assembly Governmental Organization
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Committee had adopted Sen. Corbett’s amendment to SB 400 on July 8, 2009 to prohibit the sale
of e-cigarettes that had not been approved or cleared by the FDA.

SB 882: Prohibiting Youth Access to Electronic Cigarettes

In a continuing effort to regulate e-cigarettes in California, on January 14, 2010, Senator Corbett
introduced SB 882 that would prohibit the sale, distribution or offering of electronic cigarettes
until approved or cleared by the federal Food and Drug Administration. The language was
similar to Sen. Corbett’s SB 400 vetoed by Governor Schwarzenegger in 2009.2% As

introduced, SB 882 was supported by the voluntary health organizations, but Senator Corbett
amended the bill in the Senate Health Committee to limit sales to persons under 18; the voluntary
health organizations withdrew support for the bill as amended.™®The reason the voluntary health
organizations gave for withdrawing support is that they wanted something more comprehensive,
and not just youth oriented.**®

The final version of the bill that passed both houses of the Legislature and was signed by
Governor Schwarzenegger on September 25, 2010 prohibited the sale or other furnishing of an
electronic cigarette to a person less than 18 years of age, probably because it overcame his
objection to the SB 400 violation of adults to purchase legal products that led to its veto. Cities
and counties were specifically not preempted from enacting more restrictive requirements on the
distribution of electronic cigarettes. The Health Officers Association of California and the First 5
Association of California supported the bill as amended;** there was no registered opposition,
but the California Distributors Association lobbied on the bill.

2013
SB 648: Restricting the use and advertising of Electronic Cigarettes

In her continuing bid to deal with e-cigarettes, Sen. Ellen Corbett (D, Dist. 10, $0) introduced SB
648 in February 2013. This bill was to include e-cigarettes in any law in California that restricts
the use of lighted tobacco products and to prohibit the advertising of e-cigarettes in state-owned
and state-operated buildings in the same manner as the advertising of tobacco products is
prohibited.””® SB 648 was supported by ANR, the California Medical Association, Breathe
California and the California Black Health Network. Together these networks argued that the
safety of e-cigarettes had not been established either for the user or for the bystander. ANR sent
letters of support to Corbett. Conspicuously missing in support of SB 648 were the voluntary
health organizations who remained unwilling to take a position on e-cigarettes.”® The
opposition was 156 individuals who argued that e-cigarettes had not been shown to harm
bystanders.

The American Lung Association didn’t support SB 648 because it believed that there had been
strong local efforts, including 59 counties and cities, to change the definition of tobacco products
that would include more than just e-cigarettes. The belief was that e-cigarettes were the new
tobacco product in 2013, but there would be other new products in the future that should be
included in the definition. *** The American Lung Association believed there was a lot more to
learn about the product and the adverse health effects of it before attempting to regulate it.*°
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In December 2013, in preparation for the 2014 US Surgeon General's Report, the major health
voluntaries, ALA, AHA, and ACS, held a meeting in Washington D.C. where Dr. Stanton, a co-
author of this report, criticized the California health i
voluntaries failure to support e-cigarette regulation at E-cigarettes posed a . )
the state level in California. Over the next few challenge for regulation as it
months the dialogue on e-cigarettes began to open up ~ was a new product with its
and the American Heart Association and American aggressively marketed with

Lung Association began supporting local efforts to unsubstantiated claims about
include e-cigarettes in clean indoor air ordinances. its benefits for smokers

Senator Joel Anderson (R, Dist. 36, $21,000), who opposed the bill, stated in a May 24, 2013
interview that e-cigarettes are a popular alternative for those who are trying to stop smoking.?*
"My phone's been ringing off the hook," Anderson said. "There are so many smokers who this
has changed their lives, it's given them a new lease on life. It's gotten them off the cigarettes."?*
SB 648 passed the Senate 21-10 on May 24, 2013.

On August 14, 2013, SB 648 was held in the Assembly Government Organization Committee for
hearing, because Sen. Corbett could not garner enough support for the bill to get it out of
committee, in part because the major health organizations were withholding their support.
Because it had passed in its house of origin, SB 648 carried over to 2014, where it could be
further considered.

On June 18, 2014, Sen. Corbett amended SB 648 in the Assembly Governmental Organization
Committee to strike all of the language from the bill and substitute provisions adding electronic
cigarettes to existing law that prohibits the sale of cigarettes or other tobacco products from
vending machines except for premises licensed to sell alcoholic beverages, and adopting the
definition of electronic cigarette from the statute prohibiting the sale of e-cigarettes to minors:
“Electronic cigarette” means a device that can provide an inhalable dose of nicotine by
delivering a vaporized solution (Health & Safety Code §119405).

The bill was amended further to simply prohibit e-cigarette vending machine sales in vending
machines within 15 feet of the door of adult establishments. Corbett supported the amendment
because she viewed it as a step forward on e-cigarette control. The amendments were supported
by the tobacco and e-cigarette industry lobbyists and the Chair of G.O, Hall. The bill also listed
e-cigarettes as neither a "cigarette " nor a "tobacco product™ which could put them in a special
category that possibly exempts them from other regulations such as tobacco taxes. E-cigarette
manufacturer NJOY spoke in favor of the bill. Hall moved the amendments forward despite the
opposition of ANR, AHA, ACS CAN, and ALA, who thought the bill was a "Trojan Horse"
filled with pro-tobacco industry language.?**?*#2?*9 Hall stated" | am stricken that they would
oppose a bill that would keep kids from getting e-cigarettes” and "if they are against this bill they
aren't for kids."

Michael Sweeney, Mayor of Hayward, located in Corbett's Senate district, published an opinion
piece in Capitol Weekly in August 2014, encouraging the Senator to insist the bill be returned to
its original form. Sweeney stated, "what started off as a well-intended effort to protect our
children and public health now does just the opposite. As currently written, through some crafty
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back-room dealing from high-paid tobacco lobbyists, SB 648 once again puts our children in the
cross hairs of tobacco marketing schemes."*** Despite many of the efforts of AHA ACS CAN,
and ALA to convince the Senator to drop the measure, she remained committed to the tobacco
industry sponsored legislation. Through their lobbying of the other Assembly members on the
Assembly Appropriations Committee, health advocates defeated the measure in vote of 3-2, with
11 Assembly members not voting.?*

E-cigarettes posed a challenge for regulation as it was a new product with its aggressively
marketed with unsubstantiated claims about its benefits for smokers. The science was slow in
developing to provide evidence for legislation. Additionally, advocates and policymakers were
challenged by issues related to the definition of the product.

While the state Legislature enacted SB 882 which

ol g h i S0l move the amencnens
regulation of e-cigarettes at the local level was forwa.rq despite the
continuing apace (Chapter 4), from small townsand ~ OPPOsition of ANR, AHA,
major metropolitan areas including Los Angelesand ~ ACSCAN, and ALA, who

San Francisco despite the lack of federal and state thought the bill was a
action. As a result, by August 2014, 41% of "Trojan Horse" filled with
California’s population was covered by local pro-tobacco industry

restrictions on use of e-cigarettes where cigarettes
were not permitted. language

Tobacco Advertising

The tobacco industry spends heavily on the marketing and promotion of its products. The
industry must file reports with the Federal Trade Commission. The most recent report of the
FTC was issued in 2013 with data from the 2011 filings.?*®> The report showed that the industry
spent nearly $8.37 billion in the U.S. on advertising and promotion in 2011. Of that, $103.5
million was spent on advertising in print media, outdoor and point-of-sale advertising. The
largest category of expenditure for promotion of $7.0 billion was for price discounts to
wholesalers and retailers.

2011-2012
AB 1218: Denying Tax Deductions for Cigarette Manufacturers

As originally filed, AB 1218 made a technical change to the sales and use tax law. With the
support of the American Cancer Society who approached the author, the bill was amended in
Assembly Revenue and Taxation Committee on April 7, 2011 by Assemblymember Richard Pan
(D, Dist. 9, $0), AB 1218 denied a deduction, for both personal and corporate income taxes, of
expenses incurred by cigarette or tobacco products manufacturers, distributors or retailers to
advertise the sale, use or other consumption of cigarettes or other products containing tobacco.?*®
The bill was re-referred to the Assembly Revenue and Taxation Committee, set for a hearing, but
the hearing was cancelled at the request of the author because of the author’s lack of interest in
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the bill and the 2/3 needed for passage, and the bill died at the end of the Session. The bill would
have required a 2/3 majority because it would have raised taxes by ending a tax deduction.?*®
The measure was not heavily pursued by the author, so the American Heart Association did not
take a position.**® The American Lung Association supported the measure.**°

State Subsidies of the Motion Picture Industry
2011-2012
AB 2026: Removing Cigarettes from Movies Who Receive Tax Deductions

State subsidies, usually in the form of tax credits, are used to lure film and television production
companies to do at least some part of the production in the state. The argument is made by the
supporters of the subsidies that the subsidies provide employment opportunities for state
residents. The California film subsidy program started in 2009 with a cap of $100 million per
fiscal year to be allocated by the California Film Commission to qualified productions. In
February 2012, the funding for the subsidies would expire June 30, 2015. Assemblymember
Felipe Fuentes (D, Dist. 39, $5,400) introduced AB 2026 on February 12, 2012 to extend for 5
years the tax credit program administered by the California Film Commission which offers
income, property, sales and use tax credits to

companies making motion pictures and The American Heart Association
television productions in California employing . - ’
Californians.?*’” The maximum available to the aided by the American Cancer

Film Commission each year for the program was ~ ©0Ciety, mounted a campaign to

$100 million.?" : deny any credits to motion
pictures in which tobacco use was

The American Heart Association stated in a letter  depicted.

to the Assembly Arts, Entertainment, Sports,

Tourism, and Internet Media Committee in opposition to AB 2026:

There are many organizations interested in this issue and the opportunity AB 2026
provides to reduce the smoking prevalence among our youth. California has been a
leader in the tobacco control movement. The State’s Tobacco Control and Prevention
Program is excellent and a model program recognized both nationally and internationally.
It is incongruent to have such a strong state program while at the same time providing
subsidies for movie productions that depict the use of tobacco which we know will
increase the use of tobacco among our youth.

The AHA believes that California’s film tax credit program should not conflict with the public
health priorities of our state and nation. AB 2026 provides California with the opportunity to do
this and implement the CDC and WHO recommendations by limiting subsidies for movies to
only those that do not have tobacco-related imagery.>*®

The motion picture industry is a powerful lobbying organization, based in Assemblymember

Fuentes’ district. The motion picture industry would not support amending the bill, and the
author was against amending the legislation to include provisions that his sponsors did not
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like.*™> Assemblymember Fuentes was the chair of the powerful Assembly Appropriations
Committee and wanted to see the bill move as it was written.*?® The bill was not so amended,
passed both houses and was signed by the governor on September 30, 2012. In its final form,
however, it extended the program for only two years.

Supplemental Reporting Language: BOE Tobacco Licensing Administration Costs

As reported in Chapter 1: State Tobacco Control, after the passage of AB 71 in 2003, the Board
of Equalization was appropriated by the legislature Proposition 99 funds for the cost of enforcing
AB 71 which required retail licenses to sell tobacco products. Over the years the amount
appropriated to the BOE has grown substantially from approximately $1.3 million in FY 2000 to
$10 million in FY 2013.

In 2014, First 5, the early childhood education program created by Proposition 10 in 1998, and
recipient of Proposition 99 funds, approached members of the Budget Committee about the BOE
appropriation.

Budget Subcommittees can require state programs to provide information and reports on
financial activities for the purpose of future budgeting requirements. On May 24, 2014 the
Assembly Budget Sub-committee No. 4 : State Administration voted unanimously to require
that:

1. Cost of Programs Related to Cigarettes and Tobacco Products. By October 15, 2014,
the State Board of Equalization (BOE) shall submit to the Joint Legislative Budget
Committee and to the fiscal subcommittees of the Legislature a report that

provides:

A detailed breakdown of BOE’s expenditures on the Cigarette and Tobacco
Products Tax Program and on the Cigarette and Tobacco Products Licensing
Program for the most recent fiscal year for which information is available. This
breakdown shall include the number of hours by classification as well as a
description of the activities undertaken by personnel in each classification.

A step-by-step explanation of the methods used to allocate costs for the
Cigarette and Tobacco Products Tax Program and for the Cigarette and
Tobacco Products Licensing Program among various funds, including, but not
limited to, the California Children and Families First Trust Fund.

2. By February 1, 2015, the BOE shall

convene a stakeholder meeting to discuss The reporting requirements
potential approaches for future funding of have given tobacco

th'e Cigarette and Tobacco Products advocates...an opportunity to
Licensing Program. .
report to the legislature the

3. By April 1, 2015, the BOE shall submita  impact the BOE fees have
report describing at least three alternative

107



approaches for future funding of the Cigarette and Tobacco Products Licensing
Program. At least one of these alternatives shall provide for increasing the share
of costs covered by licensing fees and another shall include increasing the share of
costs covered by the General Fund.?*°

The reporting requirements have given tobacco advocates and the CTCP an opportunity to report
to the legislature the impact the BOE fees have had on the ability to allocate resources to
important tobacco control programs.

Conclusion

The period 2007-2014 did not see any break-through legislation for tobacco control, but there
were several important changes. The Cigarette and Tobacco Products Licensing Act was
improved significantly by removing the 13% threshold on sales to minors before any retailer
could be punished, and the penalties were increased in a meaningful way. There were many
failed attempt to increase tobacco taxes, but the efforts kept the issue in front of the public and
the media.

The requirement of a 2/3 supermajority to pass a tax increase gave the Republicans the ability to
thwart any tax increases during the Schwarzenegger administration because they held over 1/3 of
the seats in both houses. The Democrats achieved a 2/3 supermajority in both houses in the 2012
election, but Governor Brown’s commitment to submit any tax increase to the voters posed a
problem. Brown had secured voter approval of Proposition 30 in the 2012 election which
temporarily raised the state sales tax and taxes on high earners. The governor and legislative
leaders were not interested in another tax increase following close on that victory. As shown in
Chapter 2, Tobacco Industry Activity to Influence Public Policy, legislation to increase tobacco
taxes was met by a significant increase in direct and indirect lobbying expenditures by the
tobacco industry. Leadership in the state Assembly played a significant role in the failure of
many tobacco control measures. Members of Leadership can have significant impact on
committee assignments of bills and can apply pressure on other members of the legislature.
Speaker John Peréz (D-53) would be a impediment to tobacco control policies. Additionally,
members of key tobacco control committees including G.O. and Revenue and Taxation, were
accepting campaign contributions from the tobacco industry.

ACS's Jim Knox stated about the legislature's lack of action on many anti-smoking measures that
correlates with an increasing trend to accept contribution from tobacco companies.

Starting in July 2014, ACS CAN sent letters to every candidate for legislative or statewide office
and officeholders who were not unable to run for office due to term limits, urging them to reject
contributions from tobacco companies and their subsidiaries, and asking this question, “Will you
reject the deception, pain and suffering that fund campaign contributions from tobacco
companies and will you stand with ACS CAN and help us Snuff Tobacco Money out of
California Politics?” On September 29, 2014 ACS CAN created a challenge to “just say no” to
Big Tobacco campaign money and launched its www.notobaccomoney.org website, which listed
50 candidates or elected officials who had agreed to publicly not accept tobacco money. The
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website is as a step towards encouraging legislators to reject campaign tobacco money, but still
does not provide a mechanism to hold accountable those who have.?*°

Fourteen bills were introduced in the period 2007-2014 to restrict smoking, but only three
became law. Five were introduced during the Schwarzenegger administration, two passed and
both were vetoed. Nine were introduced during the Brown administration through 2014, five
passed in the Legislature and Brown signed three of them. AB 746 in 2013 was an unsuccessful
attempt to restrict smoking in multi-unit housing; despite this failure California has been a
leaders on local multi-unit housing activity (Chapter 4). Advocates hoped that this success
would propel state-wide legislation in the future.

E-cigarettes emerged as a new, unregulated threat to public health and tobacco control, and
several unsuccessful attempts were made to control them. The only bill that became law was SB
882 that prohibited the sale of e-cigarettes to minors.

Despite these problems, the voluntary health organizations continued to show determination to
keep moving the agenda forward. They showed strong advocacy efforts in sponsoring and
supporting tobacco tax increases in SB 600 (2009) and SB 768 (2013); they were selective in
choosing to support other tobacco control measures. The voluntaries were committed to the
issue by also leading the campaign for Proposition 29 that would have increased the cigarette tax
by $1.00.
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CHAPTER 4: LOCAL TOBACCO CONTROL POLICYMAKING,
2007-2014

e Progress on tobacco control has been concentrated at the local level where policymakers are
relatively more sensitive to public support for public health and less susceptible to industry
campaign contributions and lobbyists.

e In contrast to the state, local government has been addressing the e-cigarette issue.

e Asof August 2014, 31 cities and counties in California, including Los Angeles and San
Francisco, included e-cigarettes in their clean indoor air laws, prohibiting use of electronic
cigarettes in workplaces, restaurants, bars, and casinos.

e 15 cities and counties, including Los Angeles and San Francisco included e-cigarettes in
local retail licensing legislation.

e Local policymaking also filled loopholes in the state smokefree law, particularly by
prohibiting smoking in multi-unit housing, declaring secondhand smoke a nuisance, and
prohibiting smoking in some outdoor venues.

e California led the nation on the efforts to introducing multi-unit housing ordinances. By
2014, 37 localities had passed ordinances restricting smoking in multi-unit housing.

e Between 2007 and 2014, 14 strong local tobacco retail licensing ordinances passed.

e The California Tobacco Control Program facilitated local action through funding Local Lead
Agencies and competitive grantees and through the use of effective media campaigns.

Introduction

Social norms regarding indoor air quality and secondhand smoke exposure have drastically
changed in California between 1976, when the state’s first local clean indoor air ordinance
passed, and 2014. Because of the fact that almost all workplaces and enclosed public places were
already smokefree by 2000, local tobacco control policymaking in the 2000s shifted to passing
laws to restrict smoking in multi-unit housing, classifying secondhand smoke as a public
nuisance (which empowers individuals to sue to obtain smokefree multi-unit housing), restricting
smoking in outdoor areas, including e-cigarettes in existing smokefree ordinances, and limiting
tobacco retail operations.

Smokefree Air Ordinances, 2007-2014

After California’s statewide smokefree workplace law (AB13) took effect January 1, 1995,
action at the local level moved to restricting smoking in areas exempted by AB 13 including 65%
of guest rooms of hotels/motels, designated smoking areas in hotel/motel lobbies, retail or
wholesale tobacco shops or private smoking lounges, meeting and banquet rooms (unless food
and/or beverages are served), truck cabs, warehouse facilities, patient smoking areas in long-term
health care facilities, designated smoker break rooms, establishments with fewer than six
employees,?* outdoor areas and places other than workplaces.

In February 2006, the first broad prohibition on outdoor smoking was the Calabasas ordinance
that went into effect prohibiting smoking in virtually every indoor and outdoor area in the city
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where any nonsmokers were present except for private residences. Through 2014, 74 cities and
counties in California had passed comprehensive outdoor secondhand smoke ordinances which is
defined as an ordinance which prohibits smoking in five of the seven following areas: dining
areas, entryways, public events, recreation areas, service areas, sidewalks, or worksites®>?
(Appendix 4). The new wave of local tobacco control policymaking in California to restrict
smoking in multi-unit housing began in 2004 and continuously gained momentum through 2014.

Multi-Unit Housing

The multi-unit housing movement in California began at the local level but was galvanized for
broader, statewide action after the California

Tobacco Control Program's 2005 Project Directors' ~ The advocacy for the

Meeting in Sacramento. At that meeting local smokefree multi-unit
gfgg:ig:tri)grrltsmsetgttz ?Srr]r&r:dugétg/r-]g?esse dand tobacco housing movement initially
control advocates requested technical assistance came from. the senior citizen
from the CTCP to support smokefree multi-unit communities.

housing interventions. The California Tobacco

Control Program (CTCP) and its funded agencies responded by providing a wide range of
technical assistance regarding multi-unit housing interventions including:

e Multifaceted TV, radio, and print media campaign materials which focused on
secondhand smoke exacerbating chronic health programs;

e Community organizing strategies from Change Lab Solutions and the ALA's Center for
Tobacco Policy and Organizing; and

e Online access to state and county level data to help local health departments prioritize
their needs.

The advocacy for the smokefree multi-unit housing movement initially came from the senior
citizen communities who were retired, had extra time to attend public hearings and send letters to
council members, and had chronic health problems which were exacerbated by drifting
secondhand smoke.

In January 2006, after five years of deliberations, the California Air Resources Board designated
environmental tobacco smoke (secondhand smoke or SHS) as a "toxic air contaminant.” Later
that year the US Surgeon General Report The Health Effects of Involuntary Smoking concluded
that there was no safe level of exposure to SHS.?*® Following both reports cities began
introducing laws to restrict smoking in common areas of multi-unit housing. In 2006, the City of
Calabasas in Southern California and four local jurisdictions in the San Francisco Bay Area
(Pleasant Hill, Dublin, Contra Costa County, and Emeryville) led the way by adopting
ordinances that restricted smoking in common areas of multi-unit housing (MUH).

Voluntary smokefree policies in MUHSs can restrict smoking in residential units, in indoor and
outdoor common areas, and on balconies and patios.>* Smokefree MUH laws, on the other
hand, can legally prohibit grandfather clauses which would otherwise permit smokers to continue
smoking inside their residential units after a smokefree ordinance is adopted, declare secondhand
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smoke a public nuisance, and require MUH management to disclose the smoking policy to new
and potential tenants.?*

California public health advocates made significant strides in tobacco control toward reducing
prevalence of secondhand smoke (SHS) exposure beginning in 1991, shortly after the CTCP was
launched. Exposure to SHS in California declined from 88% in 1991 to 40% in 2008.2>*
Nevertheless, research conducted in 2010 revealed that vulnerable populations such as young
children (54%) and nonsmoking African Americans (56%) were disproportionately affected by
secondhand smoke exposure in the United States.?*® Furthermore, the U.S. Surgeon General
reported that SHS exposure remained an issue for nonsmokers in their homes.**

The MUH smokefree movement started in Southern California with a focus on affordable
housing managed by local public housing authorities (PHAS). The first organized effort for a
city ordinance was made by the Los Angeles City Council in 2003 after receiving pressure from
the organization Smokefree Air for Everyone (S.A.F.E.), a local grassroots group dedicated to
advocating for policies and laws that protect the community from secondhand smoke and funded
by Community Partners, an organization in Los Angeles that assists groups, foundations, and
institutions in developing nonprofit projects, coalition building, and managing philanthropic
initiatives.”® S.A.F.E had also received funding since 2001 from Proposition 99 Tax initiative to
run its Smokefree Apartment House Registry for apartment managers to post vacancies of
smokefree housing units.”>” Opposition from the City of Los Angeles Housing Authority and
other affordable housing advocates was enough to block the ordinance in 2004.%® In September
2004, following a three-year campaign by local advocates in collaboration with S.A.F.E. and the
Ventura County Department of Public Health, Thousand Oaks City Council (Ventura County)
unanimously passed a law”® mandating that developers set aside one-third of new MUH funded
by the city as nonsmoking, the first such ordinance in the nation.”® In March 2007, Thousand
Oaks increased the requirement to two-thirds of all new

non-supportive housing units and half of all Supportive Local activity on MUH
Housing Program units used for transitioning the ordinances in California was
oo e o S il atqance 2ided By two series of

from California’'s Tobacco Control Program competitive grants in 2004-

(Proposition 99) and Community Partners. 2007 and 2007-2010 awarded
by the California Tobacco
Local activity on MUH ordinances in California was Control Program

aided by two series of competitive grants in 2004-2007

and 2007-2010 awarded by the CTCP to Local Lead Agencies and to competitive grantees to
foster the voluntary adoption of smokefree multi-unit housing policies.** (See Chapter 1 for more
details on the scope of CTCP grants to LLAs and competitive grantees).

The American Lung Association of California (ALA) was a driving force behind voluntary
policies by housing complexes and ordinances by cities to regulate the indoor and outdoor air of
multi-unit housing. In 2004, the ALA applied for and received both cycles of the local
competitive grant and achieved substantial success through its Bay Area Smokefree Housing
(BASFH) project ran by Regional Director Serena Chen. The objective of the 2004-2007 grant
period was to mobilize management of three apartment complexes in the Bay Area to adopt
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voluntary smokefree policies and to prompt cities to adopt legislation that declared secondhand
smoke a nuisance (discussed later in this chapter).?*

The California Civil Code 83479 defines nuisance as “Anything which is injurious to health,
including, but not limited to, the illegal sale of controlled substances, or is indecent or offensive
to the senses, or an obstruction to the free use of property, so as to interfere with the comfortable
enjoyment of life or property, or unlawfully obstructs the free passage or use, in the customary
manner, of any navigable lake, or river, bay, stream, canal, or basin, or any public park, square,
street, or highway, is a nuisance.” By declaring secondhand smoke a nuisance in a local
ordinance, the injured party doesn’t have to prove to a court that the smoker’s behavior
constitutes an actionable nuisance, but only has to prove that the behavior has resulted in
secondhand smoke exposure in the area in which smoking is restricted, indoors or outdoors.

Declaring secondhand smoke as a nuisance is important to the mulit-unit housing smokefree
movement because it equips residents of MUHSs with legal rights to request that their neighbors
stop smoking near their apartment or condo. Labeling SHS a nuisance would give MUH
residents legal standing to obtain a temporary restraining order against the neighbor when they
(meaning the MUH residents who are requesting the change in the smoking behavior of their
neighbor) can provide proof that the SHS is infiltrating their home. As part of the nuisance
abatement procedure, cities and counties may also enforce a nuisance ordinance.

Nuisance laws can provide a remedy for private citizens to protect themselves through legal
action from exposure to secondhand tobacco smoke in multi-unit housing and in other areas,
such as parks, recreational facilities, and dining areas not covered by local or statewide
smokefree laws.®®> Nonsmokers may file a lawsuit against landlords or fellow tenants on the basis
of nuisance, negligence, battery, or intentional infliction of emotional distress because of SHS
exposure.”®® Declaring SHS smoke as a nuisance may increase the chances of the court ruling in
favor of the plaintiff. However, success in nuisance cases is not guaranteed and can rarely
provide large-scale protection against secondhand smoke.?®®

The first ALA grant for 2004-2007 paved the way for the wave of voluntary and legislated
smokefree policies in multi-unit housing in the San Francisco Bay Area.?®* Three voluntary
policies — at Sojourner Truth Manor in Oakland, Stoneman Village in Pittsburg, and the Alameda
Housing Authority in the City of Alameda — passed between 2007 and 2008 with the assistance
of the senior citizen community living in these complexes. The second cycle of the ALA grant
(2010-2013) was used to assist at least three cities within the nine-county San Francisco Bay
Avrea to adopt strong smokefree multi-unit housing ordinances.?>

Sojourner Truth Manor Adopts Smokefree Policy in 2007

Several factors contributed to Sojourner Truth Manor, a three building public senior housing
complex in Oakland, becoming the first multi-unit housing project to receive funding from the
ALA's Bay Area Smokefree Housing Project, which allowed Chen and her staff to dedicate one-
on-one time with the housing complex administration. The effort progressed for three reasons:
First, advocacy surrounding smokefree housing came from the senior citizen community because
of their higher rates of chronic health conditions and because most of their time was spent in
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their close live-in quarters where secondhand smoke easily drifted into the houses of
nonsmokers. Second, the first multiunit housing television advertisement aired by the California
Tobacco Control Program in late 2006 (in English and Spanish) which focused on the dangers of
secondhand smoke exposure in multi-unit housing complexes. Third, in 2004, Sojourner Truth
Manor had a smoking-related fire caused by the malfunctioning oxygen tank of one of its
smoking residents, which killed the resident and a neighbor whose door had been left ajar. Three
other residents were hospitalized. The memory of the devastating fire lingered in the minds of
the tenants and the housing complex board. The administration had changed the house rules
immediately following the fire to: 1) no smoking in unit when oxygen is in use 2) signage
outside resident's door when oxygen in use and 3) doors to units closed at all times.

The Sojourner Truth Manor administrator and social worker also arranged to have on-site
smoking cessation classes in 2004. The Sojourner Truth Manor administration discontinued the
classes because they were poorly attended. Without prohibitions against smoking other than for
residents while on oxygen, tenants were not motivated to quit.

It was not until late 2006, that the Sojourner Truth Manor Administrator and the Resident
Services Manager were able to move forward on reducing smoking in the complex. In 2006,
Donna Murphy, the Sojourner Truth Resident Services Manager, attended a networking event
where she met the ALA's East Bay Smokefree Housing (EBSFH) coordinator, Carmen Castro-
Rojas, who worked for the American Lung Association of the East Bay. Murphy, concerned for
the health of her residents, told Castro-Rojas that Sojourner Truth Manor management wanted to
adopt a smokefree policy. The two discussed converting the Sojourner Truth Manor units into
nonsmoking. The EBSPH coordinator introduced Murphy to Serena Chen, Regional Advocacy
Manager of the Greater Bay Area for the American Lung Association in California.

After the fire in 2004, the management had contacted the US Department of Housing and Urban
Development (HUD) inquiring about how to convert their complex into nonsmoking. HUD's
Richard Rainey, a conservative former police chief in Contra Costa County, informed the
administration that if they were to convert their building to nonsmoking, they would have to
grandfather in smokers and could not cluster smokers into one building, which was the original
idea of Sojourner Truth Manor administration to reduce nonsmoking tenants' exposure to
secondhand smoke. He suggested minimalist recommendations in accordance with his
interpretation of the US Department of Housing and Urban Development handbook such as: (1)
adopt rules that people on oxygen tanks cannot smoke, and (2) require all tenants to keep doors
closed at all times. His recommendations limited the power of senior housing complexes to
convert to 100% smokefree housing units and were inconsistent with HUD's policy at the time,
which did not require or preclude PHAs from implementing smokefree policies.?®

In addition, in 2006 Bruce Fiedler (an advocate for the smokefree indoor air movement in 1993)
and then an administrator for a senior housing complex in Pleasanton, introduced Chen to
Leading Age, a nationwide organization with local and statewide chapters of people who provide
services to seniors, most notably housing services.”®* According to Chen, Leading Age (known
as the American Association of Homes and Services for Aging [AAHSA] before July 2014, a
national network of not-for-profit organizations that provide care and services to the aging®®)
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was the first national organization to support smokefree senior citizen housing complexes and
encouraged its membership organizations and local chapters to adopt smokefree policies.

In 2006, Chen used part of the grant money to promote AAHSA's webinar "Establishing a Non-
Smoking Environment for Your Community: What you Need to Know," to discuss implementing
smokefree policies in senior citizen housing. Chen invited people in her network of affordable
housing contacts to the webinar. Donna Murphy, Resident Services Manager for Sojourner Truth
Manor, attended the webinar.

Chen worked with Murphy to mobilize the Sojourner Truth Manor Board to accept Murphy's
request for a smokefree policy that designated smokefree common areas and smokefree units.
Before introducing the idea to the Board, Chen and Murphy created a six-person health advocacy
unit for the complex, awarding $100 per person for their participation in the smokefree advocacy
work. Members of this health advocacy unit, composed of two residents from each of the three
buildings (for a total of 6 residents), became the complex’s smokefree ambassadors and
conducted resident surveys to determine the residents’ willingness to go smokefree. The results
were positive and in 2007, without any organized opposition, the Board agreed to voluntarily
convert Sojourner Truth Manor into a smokefree facility by changing the house rules that all
units were designated as non-smoking.

The Board did, however, grandfather in five units (out of a total of 87 units).?®* Because the
complex was federally-subsidized Section 8 Housing, HUD recommended changing the house
rules rather than changing the lease because of the legal difficulties in changing tenant lease
contracts subsequent to HUD approval %

Stoneman Village

Stoneman Village | & 11, a HUD subsidized complex for seniors and disabled adults in Pittsburg,
California, became the second multi-unit housing complex to adopt a voluntary policy in
California. Karen Bodiford, administrator for Stoneman Village, was contacted by Yvonne Beals
of the East Bay Smokefree Housing campaign team and policy coordinator for the Contra Costa
Tobacco Education Program, in April 2007. Bodiford was open to the policy and accepted the
assistance of the American Lung Association. After presenting the idea to the Board of
Stoneman Village, the Board strongly urged Bodiford to move forward. There was no opposition
to the policy.?®

Even though the American Lung Association advised Bodiford in October 2007 against
grandfathering in existing smokers, Bodiford ignored the recommendation. At an October 17
meeting, the American Lung Association was invited to speak with the residents of Stoneman
Village where out of 145 apartments, 45 residents were in attendance. Bodiford announced at
this meeting that all new units and new residents would have to accept the house rules
prohibiting smoking in the units and smoking outdoors had to be 20 feet away from doorways
and windows by January 1, 2008. The complex would become 100% nonsmoking by January 1,
2009, givingthe smoking residents time to quit smoking in the units.?*°
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City of Alameda Public Housing Ordinance

In 2008, the City of Alameda Housing Authority became the first housing authority in the San
Francisco Bay Area to go smokefree and the third voluntary smokefree housing conversion
covered by the 2004-2007 grant from the California Tobacco Control Program.

The move to change the Housing Authority's policy began in 2007 after Chen was contacted by a
tenant from one of the Housing Authority’s senior housing complexes, Independence Plaza, a
186-unit senior citizen complex in the City of Alameda. The tenant, Kenny Leung, was
determined to change the smoking policy. Leung, a

former smoker, had emphysema and had lived inatwo  In 2008, the City of Alameda
story complex above a heavy smoker until Housing Authority became
management moved Leung in an effort to address his the first housing authority in
health issues and to reduce his SHS exposure. In April .

2007, the Housing Authority refused to take further the San Francisco Bay Area
action because the Authority viewed Leung's problem 10 go smokefree

as having been "resolved."” Nevertheless, Leung

together with eight other residents returned to the next meeting of the Housing Authority
Commission, with letters of support signed by an additional nine tenants (there are a total of 186
units in the senior housing complex) to call attention to the negative health effects of SHS and
the experiences they had with drifting SHS into their apartments from other smokers in the
building in April 2007.

Also in April 2007, the ALA sent a letter to the Alameda Housing Authority's executive director
to offer technical assistance for adopting a voluntary smokefree policy in multi-unit housing.?®!
Leung read about Chen in the Chinese language media after the ALA had sent press releases to
local media on the importance of smokefree housing.?**

In response, in April 2007 the City of Alameda Housing Authority requested that the Alameda
Housing Commission establish a Smoking Policy Committee to study how best to increase
smokefree protections. The Smoking Policy Committee was composed of Alameda (City)
Housing Commission members (2), Alameda Housing Authority housing management staff (3),
American Lung Association staff (2), and Independence Plaza residents (5 total, one from each
building). A window of opportunity presented itself for organizing this committee when Ruth
Malone, a Professor of Nursing at UC San Francisco, called Chen informing her that Malone had
two nursing students who needed health policy internships. Coincidentally, Chen needed
assistance with organizing the Independence Plaza multi-unit housing effort and so she assigned
Malone's nurses to work on the smoking policy committee in June 2007.%%*

The Smoking Policy Committee met monthly beginning in July 2007. The American Lung
Association provided assistance by meeting with property management staff, conducting
secondhand smoke training for the Smoking Policy Committee members, providing sample lease
addendums and model policies, conducting secondhand smoke presentations, and attending
Alameda Housing Commission meetings and an Independence Plaza meeting to answer
questions about the proposed policy.?®’
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Another opportunity arose in July 2007 when the Executive Director of the Housing Authority
wanted to see if there was tenant support for a smokefree policy. In response, Chen developed a
survey to distribute to the different buildings of the senior citizen apartment complex and Kenny
Leung translated the survey into Mandarin to ensure that tenants were not excluded from
participating because of a language barrier.

The survey results were more supportive of strong smokefree restrictions than what Chen had
expected. In a 2013 interview for this report, Chen recalled:

So we asked a hypothetical question. Should smoking no longer be allowed in the
buildings, where do you think smoking outside could take place? So we had little
boxes. "In the courtyard, in the parking lot,” into this, into that. The item that got

checked the most was the box which said, "The Street."?%!

Forty-four percent of the 126 participants in the survey favored a "No Smoking" rule in some of
the units while fifty-six percent favored "No Smoking" in all units. When asked where tenants
suggested that smokers should smoke, 44% of the respondents said "the street”, 33% said "the
parking lot", and 23% said "courtyard."®

The Smoking Policy Committee presented the results
to the Housing Authority Board in May 2008 at the Forty-four percent of the 126

Independence Plaza residents' meeting. It participants in the survey
recommended that the Housing Authority executive favored a "No Smoking"

director convert all units and outdoor property to lei fth it
nonsmoking. At the residents' meeting, residents who ruie in some or tne units

were not part of the Smoking Policy Committee while fifty-six perC?nt _
defended the 100% smokefree policy because the favored ""No Smoking™ in all
members of the Smoking Policy Committee had units.

educated them on the importance of the policy. The

executive director was convinced and recommended that the Housing Commission adopt a 100%
smokefree policy for complexes managed by the City of Alameda's Housing Authority (12 total),
starting with Independence Plaza. There was no opposition to the policy.?*’

As a result, in April 2008 the City of Alameda Housing Commission (the governing body of the
Housing Authority of the City of Alameda) voted unanimously to convert all of their properties
to 100% smokefree campuses, including all units, starting with Independence Plaza. Tenants,
including existing tenants, were required to sign smokefree lease addendums in June 2008, The
100% smokefree policy and it became fully implemented on August 1, 2008.

As a result of Leung’s activism, with technical assistance from the American Lung Association,
the Housing Commission mandated that smoking be prohibited in all City of Alameda Housing
Authority owned and managed apartment complexes (approximately 500 units), including but
not limited to: inside apartments, balconies, common areas, and on campus grounds.?®’
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Dublin Declares Secondhand Smoke as a Public Nuisance

In 2006, the City Council of Dublin amended its Smoking Pollution Control Ordinance and
became the second city in California to declare secondhand smoke a public nuisance (the first
city was Calabasas in 2006%) in order to make it easier for people living in MUH to take private
legal action to protect themselves from SHS originating in other units. The law went into effect
on January 2007.

Though passing a city enforced secondhand smoke ordinance for MUH is ideal compared to a
nuisance law, the advantage of declaring secondhand smoke a public nuisance is that it removes
the difficulty of having to establish that SHS is a nuisance in court.

Dublin City Councilmember Kasie Hildenbrand, a liberal member of the predominately
conservative city government,?** proposed an ordinance which declared secondhand smoke
(SHS) a public nuisance after Shirley Wassom, a senior citizen in the Dublin area, sought
assistance from the city council to resolve the health problems she was facing as a result of the
smoke that drifted into her house from her neighbor's patio.?®* In her close live-in quarters,
Wassom was exposed daily to SHS. Every member of the city council received a letter from
Wassom. However, because Hildenbrand personally knew the Wassom family, she decided she
would take action.

The release of the 2006 US Surgeon General Report The Health Effects of Involuntary Smoking
which concluded that there are no safe levels of exposure to SHS,?* and the California Air
Resources Board designation of environmental tobacco smoke a toxic air contaminant®further
galvanized Hildenbrand's decision to take action on involuntary secondhand smoke exposure in
private residences.?”

In March 2006, after receiving the letter from Wassom, Hildenbrand referred to a ChangeLab
Solutions handout titled "10 Ways You Can Do Tobacco Control in Your City." Realizing that
Belmont had accomplished everything on the list aside from nuisance, Hildenbrand decided she
would introduce a nuisance ordinance at the March 2006 meeting. This effort was aided by the
CTCP which, between 2004 and 2010, supported local lead agencies and competitive grantees in
their efforts to restrict secondhand smoke exposure in MUH. (See Chapter 1 for a detailed scope
of the California Tobacco Control Program's support of local tobacco control activity)

At the March 21, 2006 meeting, Councilmember Hildenbrand requested that the Dublin City
Attorney prepare a staff report on the issue of secondhand smoke in order to prepare the council
for the consideration of an ordinance that would declare secondhand smoke a nuisance. In June
2006, the staff returned with the report and provided three policy options if the Council chose to
amend the Dublin Municipal Code on nuisances. In Dublin vehicles, vicious dogs, flies, rodent
infestation, unreasonable noise, and weeds were considered a nuisance under its city code in
2006.
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With technical assistance from ChangelLab Solutions, City Attorney Elizabeth Silver prepared
three policy options for the Dublin City Council to consider so that Silver could prepare an
ordinance for a later date. The options were:

Option 1: Ordinance declaring secondhand smoke a nuisance, providing for
abatement of the nuisance by a private party, based on a private nuisance action,
and indicating City policy not to spend City resources to bring abatement actions;

Option 2: Ordinance declaring secondhand smoke a nuisance, providing for
abatement of nuisance by private party, based on a private nuisance action, and
indicating City policy to abate nuisances only if the Council specifically
authorizes expenditure of funds to enforce the declaration;

Option 3: Ordinance declaring secondhand smoke a nuisance and providing for
enforcement by established policy, such as complaint-based enforcement only.*"

On June 6, television station KTVU news aired a story about the city council's efforts to make
secondhand smoke a nuisance and listed the three above referenced options the city was
considering. Serena Chen of the American Lung Association received a phone call from her
former advocate Bruce Fiedler informing her that the city council would take up, the issue at an
August 16, 2006 hearing.

In August 2006, the Dublin City Council preliminarily agreed to pass the nuisance law by a vote
of 3 to 2 and chose "Option 1" where citizens could take smokers to small-claims court for
damages of up to $7,500.2" With a fiscally conservative constituency, the Dublin City Council
chose "Option 1" because it would not create a fiscal impact on the city. In speaking about the
ordinance, Hildenbrand declared: "We have to legislate civility at times...The state of Utah and
the City of Calabasas already have secondhand smoke nuisance laws on the books."?"

Mayor Janet Lockhart and Council members Hildenbrand and Claudia McCormick voted
for the ordinance whereas Councilmember George Zika and Vice Mayor Tony Oravetz
voted against the measure arguing that it was a violation against a citizen's civil liberty to
smoke.

Only one resident smoker was against the ordinance. The rest of the speakers at the
hearing, including Chen, spoke in favor of the nuisance law, citing the 2006 U.S. Surgeon
General Report on the danger of secondhand smoke exposure as reason enough for the
ordinance.?*®

The ordinance was scheduled for a second reading on September 6, 2006.

Even though only one member of the community opposed the ordinance at the public hearing on
August 16, 2006 Councilmember Hildenbrand and Mayor Janet Lockhart received death threats
from smokers' rights groups: Smoking Lobby Forum for Smokers' Rights, Smokers' Club
International, and SpeakEasy Forum. Both had to be escorted to their offices for months
following the ordinance.?*
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The day after the city council voted to make secondhand smoke a nuisance, the Tri-Valley
Herald published an editorial entitled "Dublin Liberties go up in smoke."?”* The editorial
claimed that the ordinance was an attack on civil liberties and argued that Hildenbrand was
creating a controversy to avoid tackling real issues.

After receiving a phone call from Mayor Janet Lockhart, who was worried about the
ramifications of the editorial for the second reading of the ordinance, Chen wrote a letter to the
editor of the Tri-Valley Herald entitled "Secondhand Smoke Editorial Misled Readers.” On
August 24, 2006, the Tri-Valley Herald published her letter which cited the 2006 U.S. Surgeon
General Report as a clear reason to move forward with protecting people from secondhand
smoke exposure using Dublin's proposed ordinance. She countered the editorial's claim that it is
a violation of civil liberties with "the civil liberty we should be concerned about protecting is the
right to breathe clean air."?"

At the September 5, 2006, second reading of the ordinance, Councilmember Claudia
McCormick, Mayor Janet Lockhart, and Councilmember Hildenbrand continued to support the
ordinance despite attacks and ridicule from local and national media.>”® The other two council
members, Zika and Oravetz, opposed the ordinance. It passed 3 to 2 only needing a simple
majority. The law went into effect 30 days later.

City of Belmont Becomes the First City to Pass a 100% Smoke Free Community Ordinance

In October 2007, the City of Belmont (San Mateo County) passed an ordinance prohibiting
smoking in most indoor and outdoor venues, exempting only detached single family residences.
It also prohibited smoking in all indoor areas of market-rate MUH units for all new leases, with
the prohibition for existing occupants phased in over 14 months. All outdoor smoking had to be
more than 20-feet from any public entrance or exit, or operable window. All market-rate
(unsubsidized housing) MUH units had to be 100% smokefree by January 9, 2009.%%®

Origins of the Belmont MUH Ordinance

Residents of a senior citizen community in Belmont, Bonnie Brae Terrace, were motivated to
take action after reading the news coverage of the Dublin City Council passing its SHS public
nuisance ordinance (detailed above).

After the City of Dublin had passed its SHS public

nuisance ordinance in 2006, resident Ray Goodrich : :

and Becky Husman went to the Belmont City The triggering event that led

Council and demanded that the city pass a to the Belmont effort dated

secondhand smoke nuisance law. back to May 2003, when a
smoker fell asleep and

The triggering event that led to the Belmont effort started a fire.

dated back to May 2003, when a smoker fell asleep
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and started a fire at the Leslie Foundation, a nonprofit organization that is subsidized by US
Housing and Urban Planning and manages six senior citizen complexes in San Mateo County,
including Bonnie Brae Terrace complex in Belmont. According to Chen:

An entire floor was gutted. And some of the tenants from that floor -- not the
smoker, but the other tenants had spent months [some three months] in the
hospital from the smoke inhalation and the entire thing.?**

Following the fire, in October 2003 the Bonnie Brae Terrace Board voted to convert the entire
complex into nonsmoking but exempted 29 smokers currently living there because of HUD's
guidelines at the time.

Problems Arise in 2004 after Bonnie Brae Terrace Grandfathers in Smokers

In 2004, problems arose between smokers and nonsmokers because the smokers took the
grandfather exemption to mean that they had a right to smoke. Smoke was still drifting into the
apartments of nonsmoking residents who considered their health and safety compromised by the
secondhand smoke.

The Board wanted to resolve the issue by moving all smoking residents into the same building
but felt stymied by the HUD Regional Director’s Richard Rainey statement that he did not think
it “reasonable to require existing smokers to move to other units” in order to cluster the smokers’
units together. As a result, management moved nonsmokers to “safer” buildings, an attempt
which failed because new tenant smokers who were not grandfathered in began smoking when
they saw grandfathered tenants smoke in their units.

Nonsmoking Senior Citizens Begin to Mobilize in 2005

The nonsmoking residents, led by resident Ray Goodrich, organized in 2004. Beginning
in 2005, nonsmoking residents of Bonnie Brae Terrace conducted surveys, met with staff,
circulated petitions, and sent letters to HUD complaining of the unsafe conditions they
faced in their private homes. In December 2005, the residents took their issue to the
media, without effect.

In 2006, the nonsmoking residents of Bonnie Brae Terrace contacted Smokefree Air for
Everyone (S.A.F.E) for technical assistance. S.A.F.E. was a nonsmokers' rights
organization that began working on smokefree multi-unit housing advocacy in Los
Angeles County beginning in 2001. In 2004, S.A.F.E. assisted in the failed attempt to
pass an ordinance in Los Angeles which would have prohibited smoking in at least fifty
percent of all new affordable housing projects subsidized by the city. The ordinance died
due to heavy opposition by the Los Angeles Housing Department and various affordable
housing coalitions.®

When Ray Goodrich contacted S.A.F.E in mid-2006, a representative from the

organization informed him about the efforts in Dublin to pass a nuisance ordinance and
suggested they take their issue to the city council with the same mission.
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Senior Citizens of Bonnie Brae Terrace Request the Belmont City Council Declare SHS a
Nuisance

In October 2006, Goodrich and his daughter Becky Husman contacted the Belmont City
Council and demanded they pass a nuisance ordinance similar to the City of Dublin. At
the same time, they also contacted the American Lung Association in California, who
worked on the Dublin City ordinance.

On October 24, 2006 the Belmont City Council instructed the City Attorney to prepare an
ordinance which would declare secondhand smoke a public nuisance. The only
opposition to the city considering an ordinance at the hearing was the manager of the
Bonnie Brae Terrace who was told by the Richard Rainey of the US Department of
Housing Urban and Development that it would violate HUD policy.

Meanwhile, Husman collected medical history and had the residents write secondhand
smoke diaries which detailed how their health problems were exacerbated by drifting
SHS into their private homes.?’”

Health Advocates push for the Adoption of a Smokefree Ordinance including a Nuisance Law

At the November 14, 2006 city council meeting, City Attorney Zafferano provided a
model ordinance from ChangelLab Solutions for restricting smoking in multi-unit
complexes. Zafferano recommended that the city adopt a nuisance ordinance which
granted the city the ability to intervene in a

case-by-case basis. He recommended a Zafferano recommended that
nuisance law rather than a comprehensive the city adopt a nuisance

smokefree multi-unit housing law because ordinance which granted the
there were "conflicting opinions regarding city the ability to intervene in

the establishment of smoking prohibitions in .
HUD facilities."2"® a case-by-case basis.

Smokefree advocates at Bonnie Brae Terrace, along with the American Lung
Association, Breathe California, California's Clean Air Project (a nonsmoker advocacy
organization that promotes smokefree tribal casinos in California)®”®, and San Mateo
County Health Department Tobacco Prevention Enforcement, however, argued that a
nuisance law was not enough and that the city must adopt strong antismoking laws for
multi-unit houses. Husman spoke on behalf of the senior citizens by reading their
secondhand smoke diaries aloud to the city council. In preparation for the city council
hearing, Husman had arranged for tenants of Bonnie Brae Terrace to document how
drifting secondhand smoke exacerbated their chronic health problems. Testimony came
from residents of Bonnie Brae Terrace, the American Lung Association, and local
Belmont residents.

Following testimony from the American Lung Association, Breathe California, California’s

Clean Air Project (CCAP), San Mateo County Health Department Tobacco Prevention Program,
and other local citizens, on the dangers of secondhand smoke, and considering ordinances passed
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in other cities and the nature of drifting smoke in multi-unit housing, the Belmont City Council
asked the City Attorney to draft a comprehensive smokefree ordinance for the city and bring it
back for consideration for the December 12, 2006 meeting.”’®

The Belmont City Council, specifically Mayor Coralin Feierbach and Council members Dave
Warden and Phil Mathewson,?”” were moved by the testimonies of the Bonnie Brae Terrace
residents. These stories prompted Councilmember Warden to make a motion, seconded by
Mayor Feierbach, to direct staff to prepare an ordinance that went beyond the City of Dublin
ordinance. Supportive council members wanted to prohibit smoking everywhere, except in
single-family detached residences, including yards and decks. Councilmember Warden directed
staff to write an ordinance that would also include secondhand smoke as a nuisance with
enforcement to be complaint-driven.

At the December 12, 2006, meeting the City Attorney was still in the process of working on the
comprehensive ordinance and told the city council he would bring the proposed ordinance to the
city council in February 2007. However, it was not until March 2007 that the city council
considered the city attorney's proposed ordinance.

Belmont City Council Hears Public Testimony at March 2007 Hearing

Members of Belmont's business community, including restaurant and bar owners, American
Hotels/Holiday Inn Express, the Tri-County Apartment Association, the Belmont Chamber of
Commerce President Doug Mottern, argued against the ordinance because it would negatively
affect businesses and violate the personal freedoms of constituents.

The public health community, which included members of the American Lung Association,
American Cancer Society, Breathe California, California Clean Air Project, San Mateo Asthma
Coalition, San Mateo County Tobacco Coalition, and local citizens, came out in full force to
support the ordinance. Advocates countered the opposition's arguments by citing that the 2006
California Air Resources Board (CARB) decision to officially list secondhand smoke as a toxic
air contaminant provided enough support for the city to move forward with restricting smoking
in multi-unit housing and outdoor public areas. However, Mayor Feierbach did not move
forward with the ordinance at this meeting and restricted its purpose to a comment-only session.

Action Delayed as Belmont City Attorney Meets with Various Stakeholders

Even though the Belmont City Council had overwhelming support for a comprehensive
smokefree ordinance, the City Attorney and the City Manager did not meet with ChangelLab
Solutions, the American Lung Association, and California’s Clean Air Project to receive
comments, feedback, and input on the proposed ordinance until June 2007.

After the City Attorney met with public health stakeholders, the Belmont City Council held a
meeting on June 12 to address concerns about the draft model ordinance provided by ChangelLab
Solutions. At that meeting, the Council determined that there was majority support for
prohibiting smoking in all indoor (smoke shops exempted) and outdoor workplaces, declaring
secondhand smoke a nuisance, prohibiting smoking in outdoor public places, service lines,
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imposing a "reasonable™ distance requirement from any place which prohibits smoking,
prohibiting smoking in multi-unit housing complex common areas, inside units, and designating
smoking areas within a "reasonable distance™ from an entryway.

There was less support for banning smoking on all city streets and sidewalks at all times because
the bar owners focused on combating the sidewalk smoking ban, citing common industry
tobacco arguments that patrons would go to adjoining cities to drink at competitor bars so that
they could smoke closer to the doorways.”® Such opposition led to the Belmont City Council to
limit the ban to doorway buffer zones.

Opposition to the Belmont Ordinance

After the June 12 meeting, the City Attorney's office met with other key stakeholders, the San
Mateo County Association of Realtors and the

Apartment Association, to address their concerns. The The San Mateo County

San Mateo County Association of Realtors expressed Association of Realtors in
concern about including condominiums and townhomes ~ July 2007 sent postcards...to
in the proposed ordinance because it would violate all Belmont residents,

private property rights of individual owners, which was arguing that the proposed
not based on legal issues but rather political ideology. ordinance would take away

The Apartment Association also opposed the proposed propert_y “gh_ts of owners to
smokefree ordinance and fought not to include a smoke in their own homes
"reasonable distance" requirement from areas where

smoking is prohibited in multi-unit housing complexes. The Association argued that a 20-foot
requirement, which was proposed by the City Attorney after consulting with ChangelLab
Solutions, may endanger smokers who would have to go into the "unsafe areas" (parking lots and
streets), but provided no evidence that the 20-foot requirement actually would endanger smokers.
The Apartment Association advised the City Attorney to rewrite the ordinance that would allow
apartment complex owners to designate outdoor smoking areas.

To motivate Belmont constituents against the restriction that would ban smoking in
condominiums and townhomes, the San Mateo County Association of Realtors in July 2007 sent
postcards (Figure 4.1) to all Belmont residents, arguing that the proposed ordinance would take
away property rights of owners to smoke in their own homes and that this would prompt city
police to spy on residents.

Mayor Feierbach Calls the Smokefree Ordinance Out of Order for Immediate Consideration

At the August 14, 2007 City Council hearing, the City Council was originally going to continue
discussion and direction of the proposed smokefree ordinance. However Mayor Feierbach took
the item out of order and placed it for immediate consideration following the Consent Calendar
and before Public Hearings.
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Mayor Feierbach instantly insisted that townhomes be treated as single-family homes, thus
exempting them from the smokefree multi-unit housing

Though the multi-unit provision of the ordinance. The original intention of the
housing smokefree ordinance prior to the August 2007 City Council
movement in California meeting was to include them in the city's anti-smoking

began in Southern law.

California, most of the A representative from the California Apartment

progress took place in Association came to testify against the ordinance along
Northern California with the San Mateo County Association of Realtors.
particularly in the San Both requested that City Council consider exempting
Francisco Bay Area townhomes and condominiums as single-family homes.

They also argued that prohibiting smoking in these
places violated the constitutional rights of people to smoke in their private homes, even though
there is not such a constitutionally protected right.

When the discussion moved to debating smokefree provisions in multi-unit housing complexes,
Mayor Feierbach stated that townhomes should be exempt if there is only one shared wall.

Her two Council allies disagreed (Mathewson, who had introduced the motion to ban smoking in
multi-unit housing, and Warden), but Mayor Feierbach was adamant about exempting
townhomes because of the new townhomes that were being built in Belmont that year.?"

Belmont Sparks Movement in the Multi-Unit Housing Movement in California

The Belmont City Council voted on October 9, 2007 at the second reading to prohibit smoking in
individual units of multi-unit housing complexes, provided they share at least one common floor
or ceiling with another unit (both market-rate and affordable housing).??>?®* The law also
prohibited smoking in parks, outdoor restaurants, and other public places and declared

AR EERE

Figure 4.1. San Mateo County Realtors Association Postcards sent to all Belmont
Residents in July 2007
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secondhand smoke as a public nuisance. As is typical for such laws, enforcement would be
complaint-driven.?”” The law passed by a vote of 3 to 2 with townhomes exempted from
smokefree provisions.

The Belmont ordinance received international attention in October 2007 because, according to
ALA's Serena Chen, it "broke the glass ceiling" in the smokefree multi-unit housing
movement.?® Even though there was demand for smokefree policies in multi-unit housing, a city
had not adopted an ordinance mandating all MUH be smokefree until Belmont. It is uncertain
why the tobacco industry was not visibly opposing Belmont's or subsequent local MUH efforts
but likely because the tobacco industry realized it was less effective at the local level 28%%%

During the ordinance campaign, the American Lung Association received triple the number of
phone calls as usual, half in San Mateo, from citizens and multi-unit housing administrations on
how to pass an ordinance in their city.?”® Because of the news media, nonsmoking rights went
viral. The day after the ordinance was passed in October 2007, Jacque Petterson, a colleague of
Chen's who, worked for Smoke-Free Housing Consultants in Texas, received calls from property
managers and owners from other parts of the country asking for technical assistance on
converting their multi-unit housing buildings into nonsmoking complexes. The majority of the
calls were coming from California.

Though the multi-unit housing smokefree movement in California began in Southern California,
most of the progress took place in Northern California particularly in the San Francisco Bay
Area (Table 4.1). Momentum for smokefree homes gained ground in 2007 after the City of
Belmont and the City of Alameda Housing Authority passed laws restricting smoking in multi-
unit housing. One factor why the Bay Area's political climate was ripe for the MUH smokefree
movement was that major health organizations, Americans for Nonsmokers' Rights, American
Lung Association in California, and ChangelLab Solutions, were located in the Bay Area.

Nevertheless, the Belmont City Council voted to exempt townhomes by a vote of three to two
%®’and faced a second reading scheduled for October 9, 2007. As with most county ordinances in
California, the county ordinances applied only to unincorporated areas of the counties, thus
excluding any effect in cities and incorporated towns unless those jurisdictions enacted their own
ordinance.?®

Local Communities in California Leading on Smokefree Multi-unit Housing while Efforts
Stall at the State Level

Communities were setting the trend for the rest of the country. By July 2014, thirty-four other
states had one or more city and county ordinances (a total of 228 ordinances) regulating smoking
in multi-unit housing, but they all applied only to public/affordable housing; no state other than
California regulated smoking in market-rate multi-unit housing.** Minnesota lead with thirty
ordinances, followed by Michigan with twenty-eight and Maine with sixteen.?®

While a statewide law was enacted in 2011 that permits landlords to prohibit smoking, as of

2014 no statewide law has passed that would require MUHSs to be smokefree. As discussed in
Chapter 3, the only multi-unit housing law that passed the state legislature was in September
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2011, when Senator Alex Padilla (D-Van Nuys) won passage of a statewide law, SB 332, that

codified that landlords had the right to prohibit smoking anywhere on their property.?®

Table 4.1: Communities with Multi-Unit Housing Laws in California as of July 3, 2014

Market-Rate

Affordable Housing

Municipality % of Effective Patio/Balcony | Condo | % of Effective Patio/Balcony
Smokefree | Date Smokefree Date
Units Units
Alameda 100% 1/1/2013 Yes Yes 100% 11/1/2009 Yes
Albany N/S 6/18/2008 N/A Yes 100% 6/18/2008 Yes
Baldwin Park 80% 6/21/2012 N/S Yes N/A N/A N/A
Belmont 100% 1/8/2009 Yes Yes 100% 1/8/2009 Yes
Berkeley 100% 5/1/2014 Yes Yes 100% 5/1/2014 Yes
Burbank N/S 5/1/2011 N/A Yes N/S N/S N/A
Calabasas
Compton 100% 1/1/2013 Yes N/S 100% 1/1/2013 Yes
Contra Costa N/S 1/1/2011 Yes N/S 1/1/2011
County
Corte Madera N/S 6/5/2015 Yes N/S 6/5/2015
Dublin 75% 1/1/2013 N/S 75% 1/1/2013 N/S
Fairfax 75% 9/1/2012 N/S 75% 9/1/2012 N/S
Glendale N/S 6/27/2013 Yes N/S 6/27/2013
Huntington 100% 7/1/2013 Yes Yes 100% 7/1/2013 Yes
Park
Lafayette N/S 2/10/2014 Yes
Larkspur Some N/S N/S Some N/S N/S
Pasadena 100% 1/1/2013 Yes Yes 100% 1/1/2013 Yes
Petaluma 100% 1/1/2014 Yes Yes 100% 1/1/2014 Yes
Loma Linda N/S N/S No
Marin County 80% 2/16/2013 Yes 80% 2/16/2013 Yes
Novato N/S N/S N/S N/S N/S N/S
Oakley N/S 4/1/2014 Yes Some N/S Yes
Pinole Some N/S 5/20/2010 Yes Some N/S Yes
Pleasant Hill Some N/S 5/5/2010 No Some N/S No
Richmond 100% 1/1/2011 Yes No N/S 1/1/2011 Yes
Rohnert Park 50% N/S Yes 50% N/S Yes
San Rafael 100% 11/14/2013 Yes Yes 100% 11/14/2013 Yes
Santa Clara 100% 2/9/2012 Yes Yes N/A N/A N/A
County
Santa Monica Some N/S 11/22/2012 Yes Some N/S Yes
Sausalito 80% 212712014 Yes 80% 212712014 Yes
Sebastopol 100% 11/2/2011 Yes Yes 100% 11/2/2011 Yes
Sonoma County  100% 1/12/2013 Yes Yes 100% 1/12/2013 Yes
South Pasadena  80% 3/3/2011 Yes 80% 3/3/2011 Yes
Temecula 25% 6/7/2012 N/S 25% 6/7/2014 No
Tiburon 100% 7/1/2014 Yes Yes 100% 7/1/2014 100%
Union City 100% 2/23/2012 Yes Yes 100% 2/23/2012 Yes
Walnut Creek 100% 1/30/2014 Yes Yes 100% 1/30/2014 Yes

N/S=Not Specified N/A=Not Applicable
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Outdoor Air Ordinances

Through a combination of then-existing local ordinances and the 1994 California smokefree
workplace law (AB 13), by 1998 almost all indoor areas of workplaces and public places,
including restaurants and bars in California were smokefree. Local and state level comprehensive
indoor air ordinances in California helped shape social norms regarding smoking in general,
which influenced local communities to adopt ordinances that would restrict smoking outdoors
(Table 4.2). By 2001 the public health and tobacco control community started addressing
outdoor air as smokers began moving outdoors and exposing nonsmokers to involuntary
secondhand smoke,?® particularly in close proximity to the smokefree indoor area. Local
jurisdictions started passing outdoor air smoking restriction ordinances for a variety of reasons
including quality of life (especially for children),®”% protecting the environment, 2%
preventing cigarette butt waste (toxic to marine life),”**?®° nuisance of SHS,?’ and the economic
cost of cleaning up waste from cigarette butts.?*>®

The 2006 U.S. Surgeon General's Report, The Health Consequences of Involuntary Exposure to
Secondhand Smoke,?* and the California Air Resources Board (CARBY) decision to list
secondhand smoke as a Toxic Air Contaminant,** provided local politicians the scientific
evidence to justify outdoor smokefree restrictions. Though the 2006 U.S. Surgeon General
Report did not deal with outdoor air specifically, local health advocates cited the report to
demonstrate that there are no safe levels of secondhand smoke exposure.?*?

California Air Resources Board's report also concluded that “For nonsmokers whose work or
other activities bring them into contact with outdoor smokers regularly, 100% of their exposure
can be attributable to proximity to outdoor smoking.”*** In 2007, Stanford University
researchers, Drs. Neil Klepeis, Wayne Ott, and Paul

Switzer, published an in-depth study on the levels of By 2001 the public health
secondhand smoke exposure outdoors. The study, “Real-  and tobacco control

time measurement of outdoor tobacco smoke particles,” community started
supported the CARB report's findings that secondhand addressing outdoor air

smoke exposure can be substantial even outdoors.?* The
Stanford University study provided evidence to solidify and continue the outdoor air movement.

Meanwhile, policymakers began working with the American Lung Association and with
ChangeLab Solutions to adopt comprehensive indoor and outdoor air ordinances. These efforts
came as a result of policymakers wanting to raise the letter grades that the American Lung
Association in California awarded California counties and cities for tobacco control policies.?*"
2% | ocal newspapers would highlight cities and counties that received both high and low grades,
which embarrassed local policymakers with grades "C" and below. ALA's tobacco control grades
mobilized local policymakers to take action.””® Americans for Nonsmokers' Rights also played a
role in the outdoor air movement by continuing to advocate for local governments to close
loopholes in California's smokefree workplace law (AB 13).*® While policymakers were
amending or adopting stronger smokefree prohibitions than state law, local health departments,
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Table 4.2. Comprehensive Outdoor Secondhand Smoke Ordinances 2007-2014

City/County

Outdoor Area where Smoking is Prohibited

Dining
Areas

Entry
Ways

Public
Events

Recreation Areas

Service
Areas

Sidewalks

Worksites

El Cajon
Aug 2007

X

X

X

X

X

X

Oakland
October 2007

Belmont
Oct 2007

Ross
Dec 2007

X

Berkeley
Dec 2007

Novato
April 2008

Hayward
May 2008

Albany
May 2008

Loma Linda
June 2008

Thousand Oaks
July 2008

Dublin
Oct 2008

Glendale
Oct 2008

Pasadena
Oct 2008

Martinez
April 2009

Richmond
June 2009

Moorpark
Sept 2009

X | X | X | X | X| X | X[ X|[X]|X]|X

Santa Cruz
Sept 2009

Capitola
Oct 2009

Palm Desert
Nov 2009

Del Mar
Dec 2009

X | X[ X | X | X

San Leandro
Dec 2009

San Francisco
March 2010

Santa Barbara County
April 2010

Pinole
April 2010

Camarillo
April 2010

San Luis Obispo
April 2010

Pleasant Hill
April 2010

Eureka
July 2010

Sebastopol
Aug 2010

Menlo Park
Oct 2010

Contra Costa County
Oct 2010

Union City
Nov 2010

X | X[ X| X[ X| X[ X|X[X|X[|X|X|X|X|X|X|X|X|X|X|X|[X|X|X|X|[|X|X]|X|X]|X|X

X | X | X | X|X| X[ X[X[X|X|X|X|X|X[X|X|X|X|X|X|X|X[|X|X|X]|X]|X]|X]|X|X

X | X | X | X | X | X[ X[ X|X|X|X]|X]|X]|X]|X

X | X[ X| X[ X| X[ X|X[X|X[|X|X|X|X|X|X|X|[X|X|X|X[|X|X|X|X|X|X]|X|X]|X|X]|X

X | X[ X| X[ X| X[ X|X[X|X[|X|X|X|X|X|X|X|X|X|X|X[|X|X|X|X|X|X]|X]|X]|X|X
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Table 4.2. Comprehensive Outdoor Secondhand Smoke Ordinances 2007-2014 (continued)

City/County Outdoor Area where Smoking is Prohibited

Dining Entry Public Recreation Areas Service Sidewalks Worksites

Areas Ways Events Areas
| x| x| x x x x
o < | x [ ox x x x x
Larkspur
April 2011 X X X X X X
Fairfax
June ?Oll X X X X X X
)':Eg“z%gltf” Park X X X X X X
Sept 2011 X X X X X
Sept 2011 x x x x x
oazont x x x X x
oot 2011 X X X X X
Hgm%sleeaCh X X X X X X X
ﬁlci/mzegﬂ X X X X X X X
T x| x x
o < | x| x x x
s < | x [ x x x x
';’é%r;%f;y X X X X X X X
e 2012 X X X X X
e x| x x
ii“gsg'(')tfz X X X X X X
o < | x [ x x x
g"eg't \Zlgi'zey X X X X X X
S < | x|« x x x x
S x| x x x x
Erg\rlnzogiz X X X X X X X
Dec2015 X X X X X
Jan 2015 X X X X X X
S < | x|« x x
ﬁjrlcyat;m X X X X X X X
\é\ﬁ'ggtlgr%k X X X X X X X
s < | x [ x x x x
o < | x [ x x x
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the American Lung Association, and ChangeLab Solutions encouraged policymakers to adopt
comprehensive ordinances rather than piecemeal legislation.?”® 2

Smokefree Parks and Beaches

Most of the advocacy surrounding outdoor smokefree air for parks and beaches was concentrated
in Southern California. The effort to prohibit smoking at parks began when the California
Legislature passed the "Smoke-free Tot Lots Law" in 2001 which prohibited smoking and
disposal of tobacco-related waste in playground areas or tot lot sandboxes.”®” Because the state
law was limited, local governments stepped in to close the loophole and began prohibiting
smoking in all areas of parks. These efforts were expanded into smokefree beaches in 2004.

The City of Santa Monica was the first city to prohibit smoking in parks, curb to curb, when it
passed its smokefree park ordinance in 2003. This effort was led by Mayor Richard Bloom, who
also served as the Santa Monica City Council’s Recreation and Parks Commission's liaison, and
Robert Berger of the Committee for Smokefree Parks.>®® Robert Berger was the president of
Healthier Solutions, a Santa Monica-based company that coordinated smokefree outdoor air
committees in Los Angeles County. At a July 2002 public hearing, support for the ordinance
came from the American Lung Association, the American Cancer Society, the Santa Monica
Boys and Girls Club and the city's Recreation and Parks Commission.?®® The City Council
adopted the law 4 to 1 on April 8, 2003.

Work began almost immediately to expand the policy to include the city’s famous beaches and
pier, which was jump-started when the local chapter of the Surfrider Foundation, which under
the leadership of Board Chair Alan Reed became the first environmental organization to take a
strong public position in support of smokefree beaches.?*

Opposition to the smokefree park ordinance came from smokers' rights groups who wrote
opinion pieces to the Santa Monica Daily Journal.?®® There was no organized opposition at the
City Council meetings.

Also in 2003, Berger’s Healthier Solutions began providing technical assistance to a coalition in
San Diego County initially focused on a smokefree park ordinance in the City of Solana Beach.
With the leadership of Solano Beach Councilmember Joe Kellejian, that effort expanded to
include the city’s beaches, and an ordinance covering both parks and beaches was unanimously
passed in September 2003. The ordianance went into effect in November 2003. These efforts
were led by San Dieguito Alliance for Drug Free Youth and the Tobacco-Free Communities
coalition of San Diego County. Major health voluntary groups, American Heart Association, the
American Lung Association, the American Cancer Society and the Youth Tobacco Prevention
Corps, also supported the effort. The Surfrider Foundation, was a nontraditional partner which
joined the campaign. Advocates in Solana Beach did not see organized opposition to the
ordinance.®
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Solana Beach's breakthrough ordinance helped heat up the smokefree beach movement in Los
Angeles County. Robert Berger, Chairman of the Los Angeles County Smokefree Beach task
force, led a coordinated city and community effort that included Santa Monica, Los Angeles
(including Venice Beach), and Malibu. Berger's organization, Healthier Solutions, was under
contract with the Los Angeles County Department of Public Health Tobacco Control and
Prevention Program and the California Tobacco Control Program.?®. Supporters included the
local chapters of the Surfrider Foundation, the American Heart Association, American Lung
Association, and American Cancer Society. The aim of the campaign was to make 1,000 miles of
coastline in California smokefree and cigarette butt free. %

In 2004, the Los Angeles Department of Public Health Tobacco Control and Prevention Program
(TCPP) restructured its tobacco control efforts to focus on local policy adoption in the county
(88 cities and one unincorporated area).>* Local . )
policy has been a key element of the California The aim of the cgmpalgn was
Tobacco Control Program since its inception in 1989.  t0 make 1,000 miles of

The Los Angeles TCPP partnered with ALA's Center  coastline in California

for Tobacco Policy and Organizing and ChangeLab smokefree and cigarette butt
Solutions to organize local level tobacco policy free.

campaigns and to train staff of the Los Angeles

TCPP on coalition building.>® The Los Angeles County Tobacco Control Program's efforts in
support of smokefree beaches focused on protecting the public from secondhand smoke
exposure, keeping the beaches (a location where health conscientious people gather) clean,?*
and preventing young children from being in direct contact with cigarette butts.”***° Advocates
leading the campaign argued that the city council must prevent smokers from using beaches as
an ashtray.**

The smokefree beach campaign in Santa Monica led by Robert Berger provided a model
example of how other cities could approach restricting outdoor air at beaches. Following the
2003 Santa Monica ordinance, in 2004 the cities of Malibu, Los Angeles, Santa Barbara,
Carpinteria, Huntington Beach and San Clemente quickly followed suit, creating a regional
movement that not only inspired other California cities to adopt similar policy, but helped spark
a national and global movement to protect people and coastal environments. The only opposition
to these ordinances came from local smokers after the ordinances passed. Again, these efforts
were led by Robert Berger of the Los Angeles County Smokefree Beach campaign, whose firm
Healthier Solutions was also funded as a competitive grantee through the California Tobacco
Control Program. By 2014, all city and county beaches in Southern California, except for Dana
Point (Orange County) had passed smokefree ordinances and a total of 51 beaches in all of
California had 100% smokefree policies.*%?

These ordinances did not apply to beaches that fell under the jurisdiction of the state law, which
as of August 2014 had not passed a law to prohibit smoking on California state beaches.

These local efforts in cities in California inspired, and in a number of cases assisted, other

communities across the country and globe in passing similar legislation. As of July 2014, there
were 209 localities that passed laws establishing smokefree beaches in the United States, 51 of
which were in California. One hundred and fifty-eight cities in 23 other states across the nation
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had implemented similar legislation following the smokefree beach movement in Southern
California.®® The beaches in Northern California are federal or state beaches, so local action is
not possible there.

Smokefree Dining Areas

Smokefree parks and smokefree beaches created the environment in which nonsmoking citizens
did not tolerate smoking in other outdoor venues (dining areas, service areas, and public transit
areas). With the indoor sections of California restaurants smokefree, outdoor dining areas had
become the de facto smoking sections of restaurants.

Sete Monica cnlinue 0B e i esUg The City of Santa Monica
outdoor dining areas and stand-alone bars in its Iaunch_ed a voluntary i
smokefree provisions. With technical assistance from  campaign called Fresh Air

Robert Berger of Healthier Solutions, the City of Dining, which encouraged
Santa Monica launched a voluntary campaign called local restaurateurs to adopt
Fresh Air Dining, which encouraged local smokefree outdoor dining
restaurateurs to adopt smokefree outdoor dining policies in their restaurants.

policies in their restaurants. With the support of the

local voluntary health organizations and the Los

Angeles County Medical Association and the continued vision of Santa Monica city
leadership,*® the voluntary effort quickly evolved into a key component of a comprehensive new
outdoor policy in 2006 that also added transit stops, service areas, entryways and the Third Street
Promenade to existing smokefree outdoor areas.

After the City of Belmont adopted amendments to make its smokefree ordinance comprehensive
on October 9, 2007 (prohibiting smoking in all outdoor workplaces and public places, city
streets, and sidewalks),? such action prompted local jurisdictions across California to take action
on adopting similar legislation (Table 4.5).

Baldwin Park (February 2007), Burbank (April 2007), Beverly Hills (June 2007), South
Pasadena (September 2007), Glendale (October 2008), Pasadena (October 2008), and Culver
City (September 2008), Malibu (July 2009)*** quickly followed suit by passing either stand-
alone or comprehensive outdoor smokefree ordinances that included outdoor dining areas. While
opposition to these local efforts generally came from a handful of local restaurant owners, a more
organized opposition was seen in Beverly Hills with the re-emergence of the Beverly Hills
Restaurant Association. The BHRA served as a front group for the tobacco industry in 1987 to
oppose the city's 100% smokefree restaurant ordinance and managed to weaken the bill by
requiring smoking sections.*%

Robert Berger continued to lead the outdoor tobacco ~ More organized opposition
policy movement as president of Healthier Solutions ~ was seen in Beverly Hills
under contract with the state and L.A. County with the re-emergence of the
tobacco control programs. In 2010, Berger accepted Beverly Hills Restaurant

a position with the Los Angeles County Department Association

of Public Health as Project Director for its
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Communities Putting Prevention to Work tobacco prevention grant from the Centers for Disease
Control & Prevention. The grant specified as one of its priorities to further protect nonsmokers
from secondhand smoke, which led Berger and his team to encourage the City of Los Angeles to
adopt the Fresh Air Dining program.®® As a result, in 2011, the City of Los Angeles adopted an
outdoor smokefree ordinance which stipulated that smoking is prohibited in outdoor dining areas
of restaurants, cafes, and food courts and within 10 feet of these establishments.**” This success
came in the face of the strongest organized opposition to these efforts at the local level to date,
led by Cigar Rights of America and an association of Korean restaurants. Consistently strong
support from the local chapters of the American Lung Association, American Cancer Society,
American Heart Association and the Coalition for a Tobacco Free LA County in support of local
community coalitions was key to this success and the growing list of other cities embracing
Fresh Air Dining.?*

Regulating Emerging Nicotine Products

The development of policy regarding electronic cigarettes took place in three stages. First,
beginning in 2005, ChangelLab Solutions revised their model definition of tobacco products to
broaden the definition in preparation for the emergence of alternative nicotine products and
nicotine delivery devices (snus, dissolvables, nicotine lozenges, nicotine water, nicotine
lollipops). Prior to 2005, “tobacco products” had been defined to include only those products
that contained tobacco leaf. In 2005, the definition was revised to include:

(1) any substance containing tobacco leaf, including but not limited to cigarettes,
cigars, pipe tobacco, snuff, chewing tobacco, dipping tobacco, bidis or any other
preparation of tobacco; and

(2) any product or formulation of matter containing biologically active

amounts of nicotine that is manufactured, sold, offered for sale, or otherwise
distributed with the expectation that the product or matter will be introduced into
the human body, but does not include any product specifically approved by the
FDA for use in treating nicotine or tobacco product dependence.®

Second, beginning in 2006, local citizens concerned for the health of their community started
demanding that cities and county officials adopt stronger secondhand smoke ordinances in
entryways, dining areas, multi-unit housing complexes, service areas, and public transit areas.
Policymakers worked with ChangeLab Solutions

and the ALA's Center for Tobacco Policy & The development of policy
Organizing to pass orqlnapces which included regarding electronic

ChangeLab Solutions' revised tobacco product . .

definition. Even though electronic cigarettes were cigarettes took place in three
not a primary focus of these earlier efforts (2006- stages

2010) ChangeLab Solutions' revised definition of

tobacco products was written broadly enough to include nontraditional tobacco and nicotine
products. %30

Third, in 2010, when the rising popularity of electronic cigarettes became a concern for parents,
educators, and public health officials, municipalities began to specifically include electronic
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cigarettes in their smokefree ordinances. Similar to the concerns that usage of tobacco products
in public places, restaurants, and bars would increase youth smoking prevalence,*'%*" At the
local level in California, beginning in 2010, concerned parents and educators pressured local
legislators to adopt ordinances that would restrict public usage and regulate the sale and
distribution of these devices (Table 4.3).

In 2010, the State Legislature passed SB 882 which restricted the sale and distribution of

electronic cigarettes to adults 18 and over (Chapter 3) but did not include meaningful

enforcement provisions. Laws for conventional

cigarettes, which set the minimum age to 18, havestig,en At the local level in

widely supported (both politically and financially)* : : S AiAA

314 by the tobacco industry because they reinforce the California, beginning in

marketing message that these products are for adults.*" 2010, concerned parents and
educators pressured local

In 2013, the national health voluntaries, ALA, ACS legislators to adopt

CAN, and AHA refused to take action on including ordinances.

electronic cigarettes in existing clean indoor air

legislation in California. In June 2013, the ALA, ACS CAN, AHA, and Campaign for Tobacco-
Free Kids (CTFK) released a document that explained that the organizations "supported
including e-cigarettes in all new smokefree laws....[but] do not recommend opening up or
amending existing state and local comprehensive smokefree laws to specifically add e-
cigarettes..."** The health voluntaries concluded that amending existing clean indoor air laws
may jeopardize the entire law. This stated policy position however, contradicts the focus of the
major health voluntaries at the state level which was to close the smokefree workplace loopholes
in AB 13 between 2007 and 2014 (Chapter 3).

In the absence of state or federal action, local governments have led the way in regulating the
sale, distribution, and use of e-cigarettes. The push for regulating electronic cigarettes at the local
level in California came from concerned parents, school boards, and health researchers. In
response, local elected officials began amending city and county clean indoor air laws
(frequently with the technical assistance of ChangelLab Solutions and Americans for
Nonsmokers’ Rights) to restrict electronic cigarette use where conventional smoking was
prohibited and to require electronic cigarette vendors to obtain a tobacco retail license to sell
electronic cigarette devices beginning in 2013 (Table 4.8). Though the primary focus of many of
these laws was to restrict access to youth, as of August 2014, thirty-one cities and counties in
California restricted the use of electronic cigarettes in workplaces, restaurants, bars, and casinos
(Table 4.3).3"

Eureka Becomes the First City to Include E-cigarettes in its Clean Indoor Air Law

In July 2010, Eureka (Humboldt County) became the first locality to amend its Smoking Indoor
and Outdoor Places city code to include electronic cigarettes. The move to amend the city's
smokefree ordinance came from Humboldt County's Department of Health and Human Services,
Tobacco-Free Humboldt Program. The Tobacco-Free Humboldt Program was established in
1990 (as the Tobacco Education Program) with Proposition 99 funding..**® The activities of the
Tobacco-Free Humboldt Program between 2010 and 2013 included:
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1. Reducing tobacco litter in parks and sports fields;
2. Reducing exposure to secondhand smoke;

3. Building the Capacity of the Smokefree Movement.**?

The Tobacco-Free Humboldt Program partnered with the American Cancer Society, public
schools, United Indian Health Services, and Northern California Indian Development Council **°
In 2009, the Tobacco-Free Humboldt Program, along with its partners and with assistance from
the American Lung Association and ChangeLab Solutions, pushed the Eureka City Council to
consider adopting an ordinance to prohibit smoking in dining areas, entryways, public events,
recreational areas, service areas, outdoor worksites, MUH common areas, declare secondhand
smoke as a nuisance, and require landlords to disclose MUH smoking policy.

The Eureka City Council agreed to strengthen the city's smokefree law for several reasons. First,
the release of the 2006 U.S. Surgeon General's Report on secondhand smoke®* and the

Table 4.3. Local 100% Smokefree Laws in Workplaces, Restaurants, and Bars that include Electronic
Cigarettes as of August 2014

ue)
QD
=~
w

City/County Workplaces Restaurants Gaming

Eureka July 2010 X

Santa Clara County November 2010

Union City November 2010

Fairfax June 2011

XXX X | X

Tiburon July 2011

Campbell October 2011

Mountain View February 2012

Morgan Hill May 2012

Marin County May 2012

Mill Valley September 2012

Contra Costa County April 2013

XXX X[ X[ X

Arcata June 2013

XXX X XXX XXX X X | X
XXX X XXX XXX X X X

Walnut Creek October 2013

X

X

San Bernardino County December 2013

Carlsbad December 2013

Richmond January 2014 X

Seal Beach February 2014

XX | X[ X

Temecula February 2014 X

Fremont March 2014 X

Los Angeles March 2014

X| X

Long Beach March 2014 X

Solana Beach March 2014

Santa Maria March 2014

San Francisco March 2014 X

Beverley Hills March 2014

Del Mar April 2014

Corte Madera May 2014

X[ X[ X

El Cajon March 2014

XX XXX | X XXX XX XXX | X

San Diego County May 2014

La Mesa July 2014 X

XXX XX XXX XXX XXX XXX

San Diego July 2014 X
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California Air Resources Board's identification of secondhand smoke as a toxic contaminant in
2006, provided the City Council with the scientific evidence that secondhand smoke exposure
is a health hazard to nonsmokers. Second, Stanford University released a report in 2007 on
smoking in outdoor spaces, which concluded that outdoor secondhand smoke can pose negative
health consequences for nonsmokers.?*® Third, the Eureka City Council had not amended its
smokefree law since 1980 which influenced the full Council to move quickly on strengthening its
smokefree law.*® Finally, in 2010, the County Health Department was receiving frequent
complaints from nonsmokers about secondhand smoke exposure in dining areas, entryways, and
doorways.**

The Tobacco-Free Humboldt Program presented

Eure_ka ..became _the first ) ChangeLab Solutions' model policy to the Eureka City
locality to amend its Smoking Council in late 2009.%The Eureka City Council
Indoor and Outdoor Places agreed to consider amending the city's smokefree

city code to include electronic regulations and introduced its smokefree ordinance on

July 6, 2010.%%° Though Tobacco-Free Humboldt's
primary effort to amend the ordinance was not specifically focused on amending the city’s
smokefree law to include electronic cigarettes, electronic cigarettes were included in the
definition of smoking products provided by the America Lung Association and ChangelLab
Solutions.**? Including nontraditional tobacco and nicotine products early on was important
because it placed the public health groups at an advantage since electronic cigarette interests
were not organized and thus were not present to block legislation between 2010 and 2013.

The City of Eureka's smokefree ordinance included the following definitions which specifically
included e-cigarettes:

“Smoke” means the gases, particles, or vapors released into the air as a result of
combustion, electrical ignition or vaporization, when the apparent or usual
purpose of the combustion, electrical ignition or vaporization is human inhalation
of the byproducts, except when the combusting or vaporizing material contains no
tobacco or nicotine and the purpose of inhalation is solely olfactory, such as, for
example, smoke from incense. The term “smoke” includes, but is not limited to,
tobacco smoke, electronic cigarette vapors, and marijuana smoke.

“Smoking” means engaging in an act that generates smoke, such as for example:
possessing a lighted pipe, lighted hookah pipe, an operating electronic cigarette,
a lighted cigar, or a lighted cigarette of any kind; or lighting or igniting of a pipe,
cigar, hookah pipe, or cigarette of any kind (Emphasis added).***

Because the ordinance did not focus specifically on regulating public usage of electronic
cigarettes, the amendments did not attract controversy. The local newspaper did not cover the
amendments and organized smokers' rights did not appear at the city council meetings to oppose
the amendments to the ordinance.

On July 10, 2010, the City Council of Eureka unanimously agreed to amend its Smoking Indoor
and Outdoor Places city code which prohibited smoking in workplaces, public places, common

138



areas of MUH, recreational areas, service areas, dining areas and included electronic cigarettes.
The law exempted private residences and 25% of guest rooms of hotels and motels.33%* The

ordinance went into effect on August 23, 2010. The Tobacco-Free Humboldt Program provided
educational materials to citizens of Eureka and supplied "No Smoking" decals for businesses,**®

Following Eureka’s ordinance passage, Santa Clara County amended its existing smokefree
ordinance and Union City passed its first smokefree ordinance in November 2010, which both
included ChangelLabs Solutions' standard definition of smoking to include electronic cigarettes.
There was no organized opposition to these ordinances because electronic cigarettes were not a
major factor at this point.

The American Lung Association's Grades Push Policymakers to Adopt Stronger Secondhand
Smoke Ordinances

The push to adopt Union City's first smokefree air ordinance came from Mayor Mark Green who
wanted to raise the city's American Lung Association overall grade from a "D" to an "A".?"® In
July 2010, Serena Chen of the American Lung Association met with Mayor Green and presented
him with a model ordinance that would qualify for an overall grade of "A" for the city. The
ordinance was introduced on October 26, 2010, the city council had a first vote on provisions on
November 9, 2010, and the full City Council unanimously passed the ordinance on November
23, 2010.%"® Because the Mayor was adamant about raising Union City's grade, there was no
opposition to the ordinance. The ordinance:

e Prohibited smoking in outdoor common areas and maintain the restriction on indoor common
areas of multiunit housing.

e Required apartment landlords to disclose to potential tenants information about the smoking
restrictions at the property.

e Declared secondhand smoke exposure a nuisance.

e Prohibited smoking at public events and in outdoor restaurant and bar spaces.

e Prohibited smoking in recreation areas such as parks and trails, except for designated areas
that are 25 feet from any enclosed area where smoking is prohibited and unenclosed areas
primarily used by children or for physical activity.

¢ Maintained the existing restriction on smoking in entryways and service areas.

¢ Prohibited sampling of tobacco products.

e Established a local retail tobacco license, to be renewed annually, that could be revoked for
selling to minors. The penalties would begin with a warning for the first offense in a five-year
period. For second, third and fourth violations, the business's license would be revoked for 60
days, one year and five years, respectively.

e Maintained the requirement for a conditional-use permit to establish a retail tobacco store.

Many of the electronic cigarette ordinances that passed between 2010 and mid-2013 were a
result of local governments working with the American Lung Association and ChangeLab
Solutions on adopting stronger secondhand smoke legislation. The focus was on adopting
stronger secondhand smoke provisions than the state law rather than on passing electronic
cigarette ordinances. In addition, electronic cigarette advocacy groups such as Consumer
Advocates for Smoke-Free Trade Alternatives (CASAA) and Smoke-Free Trade Alternatives
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Association (SFATA) did not begin mobilizing against local electronic cigarette ordinances in
California until April 2013%*® and January 2014’ respectively.

Los Angeles Passes E-Cigarette Clean Indoor Air Ordinance in March 2014 Despite Heavy
Opposition from Electronic Cigarette Retailers

Adding electronic cigarettes into local clean indoor air ordinances was proceeding with relatively
little controversy or opposition until 2013, when Los Angeles City Council members decided to
add electronic cigarettes to their local tobacco control ordinances.

The process of regulating electronic cigarettes in Los Angeles city took place in two steps: first
to regulate the sale and distribution of electronic cigarettes which passed in December 2013,
introduced by Councilmember Paul Koretz and co-sponsored by Councilmember Mitch
O'Farrell, and second to regulate public usage of electronic cigarettes which passed in March
2014, introduced by Councilmember O'Farrell and co-sponsored by Councilmember Koretz.
Los Angeles was the first place in California where electronic cigarette retailers, electronic
cigarette companies, including their lobbying firms, and major cigarette companies were out in
full force, using tobacco industry tactics to oppose, weaken, and delay the adoption of the Los
Angeles ordinance.”®® Despite this strong well-funded opposition, the City Council extended its
tobacco retail licensing law to include electronic cigarettes by including electronic cigarettes and
similar devices ("e-cigars”, "e-hookahs", "e-cigarillos™ and "e-pipes"”) in its definition of
regulated tobacco products. Following that ordinance’s passage, the Council amended Los
Angeles' smokefree ordinance to include electronic cigarettes by extending the scope of covered
products in its existing smokefree ordinance, prohibiting their use in workplaces, restaurants,
bars, nightclubs, beaches, parks, and other public spaces.*?® Paralleling existing law for
cigarettes, the only exemptions were for electronic cigarette shops and permitting their use for
theatrical performances.

Origins of an Electronic Cigarettes Ordinance in Los Angeles

The Los Angeles electronic cigarette ordinance had its origins in a September 2013 proposal to
strengthen youth access restrictions on the sale and distribution of electronic cigarettes in Los
Angeles. The tobacco retailer ordinance was sponsored by Councilmember Paul Koretz and co-
sponsored by Councilmember O'Farrell, a member .

elected to the City Council in 2013. All tobacco Los A_ngeles_ was _the first
ordinances had to go through the Arts, Parks, Health, ~ Place in California where
Aging and River Committee, so Councilmember Paul  electronic cigarette retailers,
Koretz requested that Councilmember O'Farrell co- electronic cigarette

sponsor the ordinance as Committee chair. The push companies, including their
from hside th offices of Council members Koretz . 120BYing firms, and major
and O'Farrell following complaints each had received Flgarette companies were out
from local schools in the Los Angeles Unified School 1N full force.

District about children and teens using electronic

cigarettes in classrooms and outdoors on campus.®?® Additionally, the unregulated sale and
distribution of electronic cigarettes generated concern among individual citizens who complained
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to city council members that these products were , i i

readily available to teenagers**°and that a tobacco ACS CAN's policy guidance

retailer near San Pedro High School was selling precluded representatives in

electronic cigarettes to students.** California from engaging in
_ any effort to amend existing

The City Attorney‘s_Tobacco En_forcement Program ordinances to include

(TEP) had also received complaints about the tobacco electronic cigarettes

retailer selling electronic cigarettes to underage youth

and conducted a compliance investigation in mid-2013.3*

According to Eric Batch of the American Heart Association in a 2014 interview for this report,

As a parent there was a problem here. Our kids are seeing smoking, the
renormalization [of it through electronic cigarettes], the [same] ads [for electronic
cigarettes] that made smoking look cool. [All of this] had the possibility of
undoing the many years of progress that we had [accomplished for denormalizing
cigarette use]. Not to mention we have an untested and unregulated product
entering the market.**°

Once the Council expressed interest, in September 2013,3* the Offices of O'Farrell and Koretz
met with the City Attorney’s Director of Intergovernmental Relations and Tobacco Enforcement
Program staff to discuss proposed amendments and moving forward on the regulation of
electronic cigarettes.** Koretz moved that the city attorney be requested to prepare and present
an ordinance that would either establish a moratorium on the sale and distribution of electronic
cigarettes to minors or to amend the city's tobacco retailer licensing law to include electronic
cigarettes in its definition of tobacco products. Subsequent to further discussion with the
Tobacco Enforcement Program, Koretz and O'Farrell requested that the City Attorney prepare an
ordinance to: 1) regulate the sale and distribution of electronic cigarettes; and 2) to regulate
public usage for later introduction.

In late September 2013, the City Attorney's Chief Assistant City Attorney David Michaelson,
responsible for drafting all ordinances in the City, with technical assistance from the city's
Tobacco Enforcement Program Staff and ChangeLab Solutions, presented a draft ordinance to
include electronic smoking devices in the Tobacco Retail Permit and Self-service display
ordinances. 3033

Concurrently, the offices of Koretz and O'Farrell reached out to the Coalition for a Tobacco Free
LA County, an existing coalition which received funding from Proposition 99, led by Dr.
Jonathan Fielding, Director of the Los Angeles County Department of Public Health.**°

The Coalition consisted of representatives from American Lung Association, American Cancer
Society, American Heart Association, Americans for Nonsmokers' Rights, Smokefree Air for
Everyone (S.A.F.E.), El Camino Children and Family Services, and Pueblo y Salud,*® **? an
educational organization funded by the Los Angeles County Department of Public Health.***

In September 2013, the major health voluntaries (ALA, AHA, ACS CAN) did not take a position
on moving forward with the tobacco retail licensing legislation. In a June 2013 joint-policy
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guidance memorandum from the major health voluntaries, the health voluntary organizations
advised against opening up or amending an existing comprehensive tobacco control law to
include electronic cigarettes. Initially, the ALA did not take a position on the ordinance, but
began supporting the ordinance in October 2013. The ALA in California was the most
grassroots-oriented organization of the three health voluntary groups and thus had more
autonomy in taking a position at the local level.

According to Eric Batch, Vice President of Advocacy for the Western States Affiliate of the
American Heart Association, in a 2014 interview for this report:

Our concern was that a lot of this was conceptual at the time, we did not have
final language. The American Heart Association does not move without the
science, we are one of the most trusted and credible organizations around....We
cannot put our name on something that is conceptual. The message to partners and
advocates was that when this policy has gotten to a point where it's pretty close to
final, we will then weigh in. But prior to that [weighing in] we were very clear
that we would not. This was a new policy area...we had the foresight to realize
what happens in Los Angeles would be replicated....we took a very careful,
prudent approach [to the tobacco retail licensing ordinance].**

In October 2013, the American Heart Association did not take a position and remained neutral

until the tobacco retail licensing ordinance was the strongest policy possible before endorsing
it.329

Spencer Lyons of ACS CAN stated that the tobacco retail licensing ordinance did not require
additional effort from the major health voluntaries. At the time, he was engaged in other policy
priorities for his organization.***

In addition Jim Knox, VP of Government Relations for ACS CAN, stated that ACS CAN's
policy guidance precluded representatives in California from engaging in any effort to amend
existing ordinances to include electronic cigarettes.*®

The American Lung Association did not send letters of support for the tobacco retail licensing
ordinance, but Marlene Gomez, ALA's Advocacy Manager in California Center for Tobacco
Policy & Organizing, testified at the October Committee hearing and the December full Council
hearing. Gomez's arguments centered on reducing youth access to these devices in order to
prevent another generation from a lifetime addiction to nicotine.**

Without all three health voluntaries taking a major supporting role in the ordinance’s process,
the offices of Councilmember Koretz and Councilmember O'Farrell had to reach out to other
partners for support. In September 2013, the offices of Council members Koretz and O'Farrell
contacted members of the Los Angeles Unified School District (LAUSD), members of the
Tobacco Education Research Oversight Committee (TEROC), a medical doctor from the
American Academy of Pediatrics, and health researchers from the University of Southern
California Department of Preventative Medicine to send letters of support to council members
and to testify at the Committee hearing (which was scheduled for October 23, 2013).
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Another serious issue for tobacco control advocates in 2013 and 2014 was the make-up of the
Los Angeles City Council, when the ordinances were being debated. Of the fifteen council
members, six (O'Farrell, Nury Martinez, Bonin, Englander, and Buscaino) were newly elected
members that had not experienced the aggressive tobacco-style tactics from the electronic
cigarette companies, and six were former state legislators, three of whom had received tobacco
industry money during their tenure at the state capitol (Wesson: $63,692,%" Price: $34,200,%
and Cedillo: $1,000;% 3 the three who had not accepted campaign contributions from tobacco
interests were Krekorian, Blumenfield, and Koretz® 3*').

Fortunately, Councilmember Paul Koretz and City Attorney Mike Feuer both served in the
California State Assembly for six years and were familiar with tobacco industry tactics to
undermine public health legislation. Koretz and Feuer reassured the "freshmen" council
members, which had not previously dealt with the tobacco industry inundating City Hall and
council member offices, that such activity was common for the tobacco industry.>*

Los Angeles Tobacco Retail Licensing Law to Include Electronic Cigarettes

In September 2013, Councilmember Paul Koretz proposed a motion for the City Attorney to
prepare an ordinance that would establish a moratorium on the sale of electronic cigarettes to
minors or one that would extend the city's current restrictions on the sales of tobacco products to
the sales of electronic cigarettes.®*® Koretz considered imposing a moratorium on the sale and
distribution of electronic cigarettes because the City Council of Seal Beach had agreed to a 45-
day moratorium on August 26, 2013.3*

In October 2013, City Attorney Mike Feuer presented the draft tobacco retail licensing ordinance
which required electronic cigarette vendors to obtain a license in order to sell their products and
prohibited self-service display of tobacco products and required that electronic cigarettes had to
be behind the counter (so-called "vendor-assisted sale™), except in tobacco and cigar shops. The
tobacco retailer ordinance would prohibit street sales and mobile assisted sales, similar to
tobacco products.®** The ordinance did not specify if electronic cigarette shops were included in
the "vendor-assisted sale™ portion of the law. On October 23, 2013, the tobacco retail licensing
law was assigned to the Arts, Parks, Health, Aging, and River Committee.

Opposition and Support for the Tobacco Retail Licensing Ordinance

A key tactic by the opposition was to mobilize the "vaper" community, including e-cigarette
users with no prior connection to any industry advocacy groups, to oppose the ordinance by
notifying electronic cigarette users of important public hearings and encouraging them to testify
at these hearings. Similar to what took place in Chicago on its attempt to regulate electronic
cigarettes,>* the Consumer Advocates for Smoke-Free Alternatives Association (CASAA)
activated its network of electronic cigarette advocates,

usually users, through online forums and action alerts. A key tactic by the opposition
CASAA and SFATA encouraged their members to was to mobilize the "'vaper"
write council members in opposition to the ordinance, community

contending that electronic cigarettes had helped them
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quit smoking.

When the motion to extend the city's tobacco retail license to include electronic cigarettes was
heard in the Arts, Parks, Health, Aging and Rivers Committee in October 2013, the opposition
outnumbered the public health community ten to one (Table 4.4) because policy change in Los
Angeles could spark a statewide and national movement. Additionally, the national trade

associations Smoke

Free Alternatives Trade Association (SFATA), American E-liquid Manufacturing Standards
Association, National Association of Tobacco Outlets (NATO), and Consumer Advocates for
Smoke-Free Alternatives Association (CASAA) testified against moving forward with the
motion. In October, NATO wrote a letter to the city council informing the Council that
California State law, amended in 2010, already prevented minors from buying electronic
cigarettes®*® without mentioning that the 2010 state legislation did not provide an enforcement
infrastructure. NATO also argued that there was no need for city action because the federal
Food and Drug Administration was planning to issue regulations on electronic cigarettes. As of

October 2013,
however, the
federal Food and
Drug
Administration had
not even proposed
to assert jurisdiction
over electronic
cigarettes. (It
finally proposed the
rule on April 25,
2014,** and
initiated a process
that will probably
take years to
complete and take
effect.)

Tom Briant, who
had been a
Minnesota Tobacco
and Candy
Association
lobbyist and
worked with the
Tobacco Institute
(the cigarette
companies'
lobbying
organization until it
was dissolved in

Table 4.4. People who Testified at the October 23 Arts, Parks, Health, Aging, and River
Committee Hearing

Name

| Representing

| Type of Organization

Invited Guests

Dr. Jonathan
Samet

USC Department of Preventative
Medicine

Research Institution

Dr. Michael University of California, Los Angeles, Education, Health
Ong TEROC Chair
Cynthia Americans for Nonsmokers' Rights Public Health
Hallett Public Health <<fix
alignment>>
Support American Lung Association
Marlene
Gomez
Trisha Roth American Academy of Pediatricians Public Health
(Lung Supporter)
Opposition
Tom Briant National Association of Tobacco Tobacco Industry
Outlets, Inc
Phil Daman Smoke-Free Alternatives Trade Electronic Cigarette Trade
Association Organization
Brian Gage Firebrand Manufacturer
Austin Hopper | Not specified Electronic Cigarette
Manufacturer
Alexander L.A. Resident No Association
Kaplan
Harvey Automated Retail Shows Electronic Cigarette
Kaplan Retailer
Aaron Space Jam Juice Manufacturer
Pederson-
Knoff
Lloyd Individual citizen Individual
Permillion
Joey Mariano | Caught the VVapers and Vapers United Electronic Cigarette
Community
Ben Tanjuakio | VapeLyfe Manufacturer
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1998 as a result of lawsuits against the companies), was as of July 2014 representing the
National Association of Tobacco Outlets, Inc.

American E-liquid Manufacturing Standards Association presented a report to the committee on
its "responsible and sustainable practices™ for the safe regulation of "e-liquids" through
standardized "self-regulation."** "Self-regulation” is a longtime tobacco industry tactic to
circumvent strong public health legislation. According to the World Health Organization:

The industry asserts that self-regulation, rather than government legislation, will
suffice, and gives assurances that all manufacturers will abide faithfully by the
provisions of the voluntary agreement and that the industry itself will ensure that
it is properly enforced.*

However "self-regulation™ has been largely ineffective and often favors the tobacco industry
interests.

The American E-liquid Manufacturing Standards Association realized that legislated regulation
of the electronic cigarette retail environment was inevitable and therefore utilized the "self-
regulation” strategy early on in the Los Angeles debate. The argument did not resonate with the
Los Angeles Committee and full City Council.

Scientific and Public Education Communities Save the Ordinance

Without support early on in the process for the ordinance from two of the major health
voluntaries (AHA and ACS CAN)** Councilmember Koretz and Councilmember O'Farrell had
to turn elsewhere for support. The scientific and public education communities were integral to
carrying the retail licensing ordinance through Committee and passing it at the full Council. Dr.
Michael Ong, Associate Professor of Medicine at the University of California, Los Angeles and
chairman of the Tobacco Education and Research Oversight Committee (see Chapter 1 for more
on TEROC), and Dr. Jonathan M. Samet, Director of the University of Southern California's
Department of Preventative Medicine, supported the effort by sending letters of support to the
council and testifying at the full Council hearing. Alvaro Cortés, executive director of the Los
Angeles Unified School District's Beyond the Bell Program, testified at the full Council hearing,
as did Marlene Gomez from the American Lung Association, Stephanie Molen of Breathe
California of Los Angeles County, and Karla Delgado, an American Heart Association
volunteer.

Though Phil Gardiner, a Scientific Program Officer at the Tobacco-Related Disease Research
Program (TRDRP), was unable to attend the city council hearings in Los Angeles, he provided
counter arguments (via telephone and e-mail) for city council members to combat the claims
purported by the electronic cigarette manufacturers and lobbyists that were not evidenced-based.

On December 2, 2013, two days before the final vote, Cynthia Hallett, Executive Director of
Americans for Nonsmokers' Rights, sent a letter supporting the tobacco retail ordinance to
Council President Herb Wesson. Hallett's letter also encouraged the city council to expand its
law addressing smokefree workplaces and public places (businesses with five or fewer
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employees, break rooms, owner-operated facilities, and warehouse facilities) exempted in the
state law as well as prohibit electronic cigarettes devices in these venues.**’

Even though the electronic cigarette vendors and

users came out in full force to oppose the tobacco Proponents were able to
retail ordinance, because council members and health overcome industry
advocates focused on preventing sales to youth, opposition.

combined with support for the ordinance from
concerned parents, principals, and local middle school and high school educators, proponents
were able to overcome industry opposition.

On December 4, 2013, the full City Council voted unanimously to approve the ordinance. Mayor
Eric Garcetti signed the ordinance on December 12 and the law went into effect on January 22,
2014.

The Second Step: Include Electronic Cigarettes in Public Use Law

As Councilmember O'Farrell was working on the tobacco retail licensing law, the Public Health
Departments of Chicago and New York were planning on including electronic cigarettes in their
cities' existing clean indoor air ordinances as early as December 2013. O'Farrell decided that Los
Angeles, the second largest city in the nation, needed to adopt similar legislation. After the
tobacco retail licensing law passed in Los Angeles in December 2013, O'Farrell again partnered
with Koretz and introduced an ordinance that would include electronic cigarettes in the city's
clean indoor air ordinance.

On December 4 2013, the same day in which the tobacco retail licensing ordinance passed the
full City Council, O'Farrell introduced a motion to amend the city's clean indoor air law to
include electronic cigarettes and other similar devices (“e-cigars”, "e-hookahs", “e-cigarillos" and
"e-pipes") in the city's definition of tobacco products. The ordinance would prohibit the use of
these devices in workplaces (businesses with five or fewer employees exempted), public places,
restaurants, bars, outdoor dining areas (bar patios exempted), farmer's markets, parks (city golf

courses exempted), and beaches.

O'Farrell and the City Attorney Office's Tobacco Enforcement Program thought they could fast
track the ordinance without organizing a coalition. Because the tobacco retail licensing ordinance
had passed unanimously despite opposition from electronic cigarette advocates, O'Farrell did not
anticipate heavy industry opposition to his public usage ordinance®*® and underestimated the
need for a content expert to debunk the arguments that electronic cigarette interests used at city
council committee hearings and during one-on-ones with uncommitted council members. Such
arguments included: electronic cigarettes were safe, are life saving devices, and emit only
harmless water vapor.

146



After introducing the public usage ordinance in early December 2013, the major health
voluntaries did not actively engage in O'Farrell's effort to quickly pass this legislation. Following
direction from their national offices, the major health voluntaries, American Lung Association,
American Heart Association, and the American Cancer Society did not recommend amending
the public usage ordinance in Los Angeles on the grounds that it could have opened up the
existing comprehensive smokefree law, "which [may] jeopardize the entire law."**

The major health voluntaries' refusal to take a position on regulating electronic cigarette public
usage was jeopardizing state activity in California and local activity in Los Angeles. (See
Chapter 3 on state legislation for more details.) On January 8, when O'Farrell's public usage
ordinance was assigned to the Art, Parks, Health, Aging, and River Committee, the major health
voluntaries in Los Angeles still had not sent letters of support.**®

The American Heart Association did not take a formal position at that time because the
organization wanted to see the final language that it could internally review and evaluate.
According to Batch in a 2014 interview for this report, "This was a new policy area, knowing
that Los Angeles was one of the first, we really wanted to get it right in Los Angeles."*?°

329

The American Cancer Society Cancer Action Network
The major health (ACS CAN) did not participate until February in the
. public usage ordinance because of its national office's
VOIL.ltr.]taneS refulsa,l[! o take a policy stance on electronic cigarettes. After ACS CAN's
position on regulating national office revised its policy position to push for

electronic (_:igarett(? PUb"C electronic cigarette restrictions including amending
usage was jeopardizing state existing secondhand smoke ordinances to include
activity in California and electronic cigarettes in January 2014, ACS CAN became

local activity in Los Angeles.  engaged in Los Angeles.”

Meanwhile, on January 10 the Consumer Advocates for Smoke-Free Alternatives (CASAA) sent
out an action alert, rallying its network of electronic cigarette users. The action alert directed
electronic cigarette consumers to contact their city council member in opposition to the public
usage ordinance by explaining how electronic cigarettes had changed their lives. CASAA also
provided talking points for electronic cigarette users to communicate to elected officials which
included:

1) Smoking bans are enacted to protect the public from the harm of secondhand
smoke, but e-cigarettes have not been shown to cause harm to bystanders;

2) To explain the low-risk of electronic cigarettes through studies conducted by
Dr. Michael Siegel of Boston University, Dr. Eissenberg of Virginia
Commonwealth, Dr Maciej L. Goniewicz of the Roswell Park Cancer Institute,
Dr. Laugesen of Health New Zealand, Dr. Igor Burstyn of Drexel University;
3) Electronic cigarette use is easy to distinguish from conventional cigarettes;

4) Electronic cigarette public usage will influence smokers to switch;
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5) Smokeless products are less dangerous than combustible products.>*

CASAA also provided the email addresses and telephone numbers of all council members and
highlighted in yellow members of the Arts, Parks, Health, Aging & River Committee, where the
ordinance was scheduled to be heard in February (Figure 4.5).

Recognizing that it would require an organized effort to get the ordinance passed, in January 8,
2014, O'Farrell pulled the ordinance from the agenda. As a result, O'Farrell asked the Los
Angeles County Director of Public Health Dr. Jonathan Fielding, to be a key expert witness, at a
January 2014 hearing (to be determined at that time). Fielding was unavailable in January.
O'Farrell rescheduled the first hearing on the ordinance to February 24, 2014, to accommodate
Fielding's schedule.

The hearing postponement allowed the tobacco and electronic cigarette companies to further
organize and mobilize their advocacy base. The opposition began "twitter bombing" the Twitter
accounts of city council members in mid-January, which generated fear in the City Council that
there was more opposition than support for the proposed ordinance.>*®

Advocacy and Community Mobilization Efforts for the Los Angeles Public Use Ordinance

In January 2014, Los Angeles Unified School District (LAUSD) Superintendent John Deasy
wrote Councilmember O'Farrell and the entire city council supporting the proposed ordinance to
include electronic cigarettes in the city's smokefree law. The LAUSD's Beyond the Bell Program
worked in partnership with the Los Angeles City

Attorney Office's Tobacco Enforcement Program on The opposition began

reducing you_th prevalence and access to t(_)bacco "'twitter bombing"* the

Wi n supportof th tobaceo recatllconsing awy of 1VILEr accounts of city

support for the regulation of electronic cigarettes that council mem_bers in mid-
Superintendent Deasy had sent to the city council, January, which generated
citing that electronic cigarette use among the youth fear in the City Council that
population had doubled between 2012 and 2013, and there was more opposition
that it was time for the Los Angeles City Council to than support for the

; 350
take action. proposed ordinance.

Dr. Jonathan M. Samet, Director of the University of Southern California's Department of
Preventative Medicine, also sent a letter of support in January 2014, citing the danger of nicotine
dependence, dual use, and electronic cigarettes serving as a gateway to later cigarette use.***

Dr. Fielding, Director of the LA County Department of Public Health, spoke as a high ranking
health official in support of the ordinance at the February 24 and March 4 public hearings. The

148



American Lung
Association, American
Heart Association,
American Cancer
Society Cancer Action
Network, and the Los
Angeles Department of
Public Health began in
the end of January 2014
visiting Council
members to educate

While e-mails are easier, phone calls will have a larger impact, even if
you are simply leaving a message after hours. (Council members highlighted
in yellow are members of the Arts, Parks, Health, Aging & River Committee, which
committee will be considering the ordinance on February 24th, 2014)

Comma delimited email list: councilmember.cedillo @lacity.

org, councilmember.krekorian @lacity.org, councilmember.blumenfield @
lacity.org, councilmember.labonge@lacity.

org,paul koretz@lacity.org, councilmember.martinez@lacity.

org, councilmember.fuentes@lacity.org,councilmember.parks@lacity.org

, councilmember.price@lacity.org, councilmember.wesson@lacity.
org,councilmember.bonin@lacity.org, councilmember.englander@

lacity.org, councilmember.ofarrell @lacity.org, councilmember huizar @lacity.
org, councildistricti5@lacity.org

them on the potential District 1 - Gil Cedillo, (213)473-7001, councilmember.cedillo@lacity.org
District 2 - Paul Krekorian, 213-473-7002, councilmember krekorian@lacity.org
harms of an UnreglJIated District 5 - Bob Blumenfield, 213-473-7003, councilmember.blumenfield @
i i lacity.org
eIeCtr0n3|2% Clgarette District 4 - Tom LaBonge, 213-473-7004, councilmember.Labonge @lacity.org
market.”*“These efforts District 5 - Paul Koretz, 213-473-7005, paul. koretz@lacity.org

District 6 - Nury Martinez, 213-473-7006, councilmember martinez@@lacity.org
District 7 - Felipe Fuentez, 213-473-7007, councilmember.fuentes @lacity.org

were coordinated by

Monty Messex, Deputy District 8 - Bernard Parks, 213-473-7008, councilmember.parks @lacity.org
Director District g - Curren Price Jr., 213-473-7009, councilmember.price@lacity.org

District 10 - Herb J. Wesson, 213-473-7010, councilmember. wesson@lacity.org
of the Los Angeles District 11 - Mike Bonin, 213-473-7011, councilmember. bonin@lacity.org

District 12 - Mitch Englander, 213-473-7012, councilmember.englander @lacity.org
County TO-baCCO ContrOI District 13 - Mitch O'Farrell, 213-473-7013, councilmember.ofarrell @lacity.org
& Prevention Program District 14 - Jose Huizar, (213) 473-7014, councilmember. huizar @lacity.org
and Tonya Gorum- District 15 - Joe Buseaino, 213-473-7015, councildistrict1s@lacity.org
Gallo. Director of the Figure 4.2: Council members highlighted on CASAA's Los Angeles Action Alert
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Webpage

Los Angeles County
Tobacco Control and
Prevention Program.

On February 13, Nora Manzanilla of the City Attorney's Office, Tobacco Enforcement Program,
arranged for Council members, their staff and newer ALA staff (who had not been involved in
tobacco control advocacy in the 1990s) to participate in a teleconference hosted by the National
Association of County & City Health Officials (NACCHO),the Campaign for Tobacco-Free
Kids, and the Chicago Department of Public Health. Kendall Stagg Senior Advisor to the
Commissioner at the Chicago Department of Public Health, who had coordinated the effort on
the Chicago electronic cigarette ordinance passed in January 2014, was a key speaker and
provided lessons learned from the electronic cigarette battle in Chicago.

Lessons learned included:

e Be prepared for tobacco industry's playbook
-Myths: [e.g.] "it's just water vapor"
-Deliberate attempts to co-opt the medical community
-Using front groups
-Funding industry trade groups to masquerade as grassroots organizations...
e Blowing Smoke: "Our nicotine comes from tomatoes."
e Smoke and mirrors: Harm reduction/cessation arguments. These are red herrings
meant to derail the conversation.
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e Be ready for Twitter Bombing. Warn policy makers in advance. We can no longer
ignore Twitter.

e Most important talking point: Everyone has the right to breathe clean indoor air.
(The standard is not to promote "less dirty" air.>*?

All of these arguments, which were raised in Chicago, were also used to oppose the Los Angeles
ordinance.*>*%*

The teleconference prepared the Coun