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Backdoor Municipal Immunity 
Joanna C. Schwartz  

abstract.  More than forty years ago, in Owen v. City of Independence, the Supreme Court 
held that local governments are not entitled to the protections of qualified immunity. Yet four 
federal circuits have concluded that granting an officer qualified immunity dooms a failure-to-
train claim against their employer because local governments cannot train officers about law that 
is not “clearly established.” In this Essay, I argue that these circuits’ conflation of qualified immun-
ity and municipal liability—what I call backdoor municipal immunity—misunderstands the role 
court decisions actually play in police policies and training and undermines the deterrence and 
compensation rationales underpinning the Court’s decision in Owen. 

introduction 

When local government officials violate people’s rights, a civil rights lawsuit 
filed under 42 U.S.C. § 1983 is o�en the best available means of seeking account-
ability and justice.1 The Supreme Court has long recognized the importance of 
Section 1983 suits to civil rights enforcement. As the Court observed in 1980, in 
Owen v. City of Independence, Section 1983 suits are “a vital component of any 
scheme for vindicating cherished constitutional guarantees.”2 But over the past 
several decades, the Supreme Court has made it increasingly difficult for plain-
tiffs to prevail in Section 1983 suits, even when their constitutional rights have 
been violated. Among the most significant doctrinal challenges for plaintiffs to 
overcome are qualified immunity and municipal liability. 

 

1. 42 U.S.C. § 1983, also known as the Ku Klux Klan Act, was enacted in 1871 as part of the Civil 
Rights Act and allows people to sue local governments and government officers for violating 
the Constitution and to seek damages and injunctive relief. 

2. 445 U.S. 622, 651 (1980). 
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Qualified immunity shields individual officers from damages liability so long 
as they have not violated “clearly established law.”3 The Supreme Court’s defini-
tion of what constitutes clearly established law has narrowed significantly in re-
cent years. The Court has instructed lower courts that rights cannot be clearly 
established at “a high level of generality.”4 Instead, “‘whether the violative nature 
of particular conduct is clearly established’ . . . ’must be undertaken in light of 
the specific context of the case, not as a broad general proposition.’”5 That has 
come to mean, in practice, that a plaintiff can defeat a qualified immunity motion 
only if they can find a prior court decision that has held nearly identical conduct 
to be unconstitutional.6 

Local governments can also be sued under Section 1983 when their officers 
violate the Constitution, and governments cannot claim the protections of qual-
ified immunity.7 But the standard for proving municipal liability under Section 
1983 imposes different—and equally onerous—burdens. As the Supreme Court 
made clear in Monell v. Department of Social Services, a municipality can only be 
held liable under Section 1983 for the constitutional violations of its employees 
if the municipality had a policy, practice, or custom that caused the constitutional 
violation.8 One common way in which plaintiffs seek to establish Monell liability 
is by showing that the local government failed to train its officers adequately.9 
The Supreme Court has held that in order to succeed on a “failure-to-train” 
claim, the plaintiff must show that policymakers were “deliberately indifferent” 
to the need for better training—either because the need for that training was 
obvious or because policymakers knew of past similar unconstitutional conduct 
by their officers yet failed to take proper steps to prevent such misconduct from 
recurring.10 But the Supreme Court has narrowly defined the types of training 
needs that are obvious and has required evidence of nearly identical past mis-
conduct to prove policymakers’ deliberate indifference.11 

The Supreme Court’s qualified immunity and Monell doctrines make it ex-
ceedingly challenging for plaintiffs to prevail in claims against officers and local 

 

3. Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). 

4. Ashcro� v. al-Kidd, 563 U.S. 731, 742 (2011). 

5. Mullenix v. Luna, 577 U.S. 7, 12 (2015) (first quoting al-Kidd, 563 U.S. at 742; and then quoting 
Brosseau v. Haugen, 543 U.S. 194, 198 (2004)). 

6. For one discussion of the challenges of meeting this standard, see Joanna C. Schwartz, The 
Case Against Qualified Immunity, 93 NOTRE DAME L. REV. 1797, 1814-20 (2018). 

7. See Owen, 445 U.S. at 635-38. 

8. 436 U.S. 658, 691-94 (1978). 

9. See City of Canton v. Harris, 489 U.S. 378, 388-89 (1989). 

10. See id. at 390 n.10. 

11. See Connick v. Thompson, 563 U.S. 51, 62-63 (2011). 
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governments under Section 1983. As Fred Smith has observed, the two doctrines 
combine to create a de facto local sovereign immunity.12 

But some courts have taken things one step further, merging the protections 
of qualified immunity and Monell. These courts have held that when an officer is 
found to be entitled to qualified immunity because the right at issue was not 
“clearly established,” then the municipality cannot have been deliberately indif-
ferent to the need to train its officers about that right.13 

This Essay argues against this conflation of qualified immunity and local-
government liability—what I refer to as backdoor municipal immunity—because it 
misunderstands how local governments train their officers about the constitu-
tional limits of their power, subverts the spirit of the Supreme Court’s 1980 rul-
ing in Owen that municipalities should not receive qualified immunity, and frus-
trates Section 1983 plaintiffs’ pursuits of justice in jurisdictions across the 
country. 

In Part I of this Essay, I offer an example of backdoor municipal immunity at 
work in Stewart v. City of Euclid, in which the Sixth Circuit granted qualified im-
munity to an officer who shot and killed an unthreatening, unresisting suspect 
because there was no prior court decision with sufficiently similar facts, then 
concluded that the grant of qualified immunity doomed the plaintiff ’s failure-
to-train claim against the City of Euclid, Ohio.14 In Part II, I describe a key find-
ing from my recent study of use-of-force trainings in California and across the 
country that undercuts not only qualified immunity doctrine but also the back-
door municipal immunity allowed in Stewart: officers are trained about the 
broad outlines of their authority—through Supreme Court decisions like Gra-
ham v. Connor and Tennessee v. Garner, which set out general parameters for rea-
sonable force under the Fourth Amendment15—but are not taught the facts and 

 

12. See generally Fred Smith, Local Sovereign Immunity, 116 COLUM. L. REV. 409 (2016) (describing 
how a form of “local sovereign immunity” operates through these two doctrines by foreclos-
ing remedies for violations of constitutional rights). 

13. See Petition for a Writ of Certiorari at 18-20, Stewart v. City of Euclid, 141 S. Ct. 2690 (2021) 
(No. 20-951), 2021 WL 143357 (describing cases from the First, Fi�h, Sixth, and Eighth Cir-
cuits). 

14. Stewart v. City of Euclid, 970 F.3d 667 (6th Cir. 2020). I, with Karen Blum, Erwin Chemer-
insky, Alan Chen, Barry Friedman, Sheldon Nahmod, David Rudovsky, Martin Schwartz, and 
Fred Smith—and represented by Andrew Pincus—submitted an amicus brief in Stewart v. City 
of Euclid. See Motion for Leave to File and Brief of Legal Scholars as Amici Curiae in Support 
of Petitioner, Stewart, 141 S. Ct. 2690 (No. 20-951), 2021 WL 680563. This Essay expands on 
some of the arguments made in that brief. 

15. See Graham v. Connor, 490 U.S. 386, 396-97 (1989) (setting forth an “‘objective[] reasona-
ble[ness]” standard for Fourth Amendment excessive-force claims); Tennessee v. Garner, 471 
U.S. 1, 3, 11-12 (1985) (requiring a showing of “necess[ity] to prevent the escape” of a suspect 
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holdings of the kinds of cases that clearly establish the law for qualified immun-
ity purposes.16 If officers are not trained about the facts and holdings of such 
cases, neither qualified immunity nor municipal liability should turn on whether 
a case with nearly identical facts exists. Part III argues that backdoor municipal 
immunity additionally subverts the deterrence and compensation rationales un-
derlying the Supreme Court’s long-standing holding that local governments 
should not receive the protections of qualified immunity. 

Backdoor municipal immunity is nonsensical and unjust. But it is not set in 
stone. Two circuits—the Ninth and Eleventh—have ruled that a Monell failure-
to-train claim can proceed even if the individual officers received qualified im-
munity.17 Four circuits—the First, Fi�h, Sixth, and Eighth—have adopted back-
door municipal immunity.18 Different panels of the Second and Tenth Circuits 
have ruled both ways.19 The issue has not squarely been addressed by the re-
maining circuits.20 In 2021, the Supreme Court declined to hear two cases in 
which municipalities received the protections of backdoor municipal immun-
ity—Stewart and a case from the Tenth Circuit—which could have resolved this 
circuit split.21 It is anyone’s guess whether the Court will ever clarify this aspect 
of Monell. Until they do, lower courts are le� to chart their own course. This 
Essay shows why courts should keep qualified immunity uncoupled from Mo-
nell. 

 

and “probable cause . . . [of] a significant threat of death or serious physical injury” to use 
deadly force against a fleeing suspect). 

16. See generally Joanna C. Schwartz, Qualified Immunity’s Boldest Lie, 88 U. CHI. L. REV. 605 (2021) 
(examining the limited role that circuit court decisions applying Graham and Garner play in 
police officers’ policies, trainings, and briefings). 

17. For a description of circuit court decisions holding that a finding that a constitutional right 
was not clearly established for qualified immunity purposes does not preclude a finding of 
municipal liability, see Petition for a Writ of Certiorari, supra note 13, at 11-18. 

18. See id. at 18-20 (describing cases from the First, Fi�h, Sixth, and Eighth Circuits). 

19. Compare Contreras ex rel. A.L. v. Dona Ana Cnty. Bd. of Cnty. Comm’rs, 965 F.3d 1114, 1123-
24 (10th Cir. 2020) (Carson, J., concurring in part and concurring in the judgment) (suggest-
ing that a grant of qualified immunity forecloses a Monell failure-to-train claim), with Quin-
tana v. Santa Fe Cnty. Bd. of Comm’rs, 973 F.3d 1022, 1035 (10th Cir. 2020) (finding that the 
plaintiff ’s Monell claim could proceed even if most of the individual defendants were entitled 
to qualified immunity), and Myers v. Okla. Bd. of Cnty. Comm’rs, 151 F.3d 1313, 1317 (10th Cir. 
1998) (same). See also Petition for a Writ of Certiorari, supra note 13, at 15-17 (describing 
Second Circuit cases). 

20. Petition for a Writ of Certiorari, supra note 13, at 17 n.7 (describing decisions in the Third, 
Fourth, and Seventh Circuits which do not squarely address the issue but suggest that mu-
nicipalities can be held liable for their failure to train even if the individual officers involved 
are granted qualified immunity). 

21. Stewart v. City of Euclid, 141 S. Ct. 2690 (2021) (mem.); Contreras ex rel. A.L. v. Dona Ana 
Cnty. Bd. of Cnty. Comm’rs, 141 S. Ct. 1382 (2021) (mem.). 
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i .  backdoor municipal immunity in euclid,  ohio 
and beyond  

In early 2017, all of the officers employed by the Euclid, Ohio Police Depart-
ment (EPD) attended a use-of-force training. In that training, the officers were 
shown a cartoon of an officer beating a prone civilian with the caption “protect-
ing and serving the poop out of you.”22 

Officers were also shown a Chris Rock sketch called “How Not To Get Your 
Ass Kicked by the Police!” Among the “tips” Rock offered was: “If you have to 
give a friend a ride, get a white friend,” because “[a] white friend can be the dif-
ference between a ticket and a bullet in ya’.”23 Rock also joked that Rodney King 
“wouldn’t’ve got his ass kicked” if King had followed his advice.24 

While the Department dedicated precious time in its training to this off-color 
humor, it appears to have spent little time instructing its officers about the con-
stitutional limits on their authority to use force. The Department’s use-of-force 
training exercises were based on scenarios that never changed, and the officers’ 
performance in those exercises were never evaluated.25 At roll call, supervising 
officers would simply read the use-of-force policy to officers until “it [was] 

 

22. See Petition for a Writ of Certiorari, supra note 13, at 6. 

23. Id. at 5-6 (alteration in original). 

24. Id. at 6. 

25. Wright v. City of Euclid, 962 F.3d 852, 881 (6th Cir. 2020). 
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believed that all the officers ha[d] heard it.”26 The EPD offered no guidance in 
its policies or trainings about several common scenarios that its officers regularly 
confronted.27 One such area was how to remove people from cars—even though 
Euclid police officers routinely performed this task.28 

A few months a�er the EPD’s tasteless and incomplete use-of-force training, 
in the early morning of March 13, 2017, Euclid police officer Matthew Rhodes 
shot and killed Luke Stewart, a twenty-three-year-old Black man, as Rhodes was 
trying to remove Stewart from Stewart’s car. Stewart was unarmed, unresisting, 
and unthreatening.29 

The night before, Stewart had driven to a friend’s house, hoping to spend 
the night there. When the friend did not answer their phone, Stewart fell asleep. 
At 6:50 AM, Stewart’s friend’s neighbor called the police, reporting that there 
was a “creepy looking car . . . parked outside” of her house.30 Euclid police officer 
Louis Catalani came to the scene and saw Stewart asleep in his car. Officer Cat-
alani checked the license plate and saw that the car’s owner had an outstanding 
warrant but could tell Stewart was too young to be the owner. Officer Catalani 
also saw a “digital scale” in the car and what appeared to be a marijuana blunt 
and the screw-on cap of a wine bottle.31 Officer Catalani then radioed Officer 
Rhodes, telling him that they were “goina [sic], uh, end up pulling this guy 
out.”32 A few minutes later, Officer Rhodes arrived on the scene and parked his 
car in front of Stewart’s. 

 

26. Id. 

27. See Plaintiff ’s Opposition to Defendants’ Motion for Summary Judgment at 10, Stewart v. 
City of Euclid, No. 17- cv-2122 (N.D. Ohio July 13, 2018), 2018 WL 3967884 (“[T]here is a 
startling lack of policy and training concerning appropriate officer conduct during events 
officers regularly experience during police work. . . . The EPD does not have any policies 
addressing officers entering suspect vehicles, appropriate methods for extracting drivers from 
vehicles, or tasing drivers.”); Plaintiff ’s Opposition to Defendants’ Motion for Summary 
Judgment at 13, Wright v. City of Euclid, No. 17-cv-2503 (N.D. Ohio May 7, 2019), 
https://www.bloomberglaw.com/product/blaw/document/X17UJCKJBTE91RP4IMKRGF1
4QR9 [https://perma.cc/9ERA-UYC5] (listing several gaps in the City of Euclid’s policies, 
including “[w]hen an officer can show or display a firearm”; “[e]xtracting or removing people 
from vehicles”; “OC spray use”; and “[s]imultaneous deployment of TASER with OC 
spray”). 

28. Petition for a Writ of Certiorari, supra note 13, at 7. 

29. These facts are taken from the district court’s decision. See Stewart v. City of Euclid, No. 17-
cv-2122, 2018 WL 7820181, at *1-6 (N.D. Ohio July 13, 2018). 

30. Id. at *1. 

31. Id. at *1-2. 

32. Id. at *2 (correction in original). 
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Officer Catalani knocked on Stewart’s window, waved, and said “hi.”33 Stew-
art woke up, waved, sat up, and started his car—he had, apparently, thought the 
officer was communicating that Stewart should get going. Officer Catalani then 
yelled for Stewart to stop, opened the driver-side door, grabbed Stewart’s le� 
arm, and tried to pull him out of the car. At the same time, Officer Rhodes 
opened the passenger-side door and began pushing Stewart. Stewart put his car 
in gear and started driving. 

Stewart first hit Rhodes’s vehicle, then maneuvered around it. Next, Rhodes 
hopped into the passenger seat of Stewart’s moving car. Stewart looked over at 
Rhodes and asked, “Why are you in my car?”34 According to Officer Rhodes, 
Stewart did not threaten him, attempt to fight him, or speed up. He followed 
traffic laws, even stopping at an intersection. 

Although Stewart posed no threat, Officer Rhodes yelled at Stewart, 
punched him in the head, and tased him six times during the first minute he was 
in Stewart’s passenger seat.35 Stewart drove his car onto a curb a�er Rhodes 
tased him. Then, when the car was stopped, Officer Rhodes shot Stewart twice 
in his torso. Only a�er being shot twice did Stewart offer any resistance, accord-
ing to Rhodes, by attempting to “strike” Rhodes.36 Officer Rhodes then shot 
Stewart three more times, killing him. It had been less than two minutes from 
the time Officer Catalani first knocked on Stewart’s window and waved and 
Stewart waved back. 

Mary Stewart, Luke Stewart’s mother, brought a Section 1983 suit against 
Rhodes and Catalani for using excessive force and against the City of Euclid for 
failing to train its officers properly. The district court found that the officers had 
not violated Stewart’s constitutional rights. But when Mary Stewart appealed the 
decision regarding Officer Rhodes, the Sixth Circuit disagreed. Although the 
court of appeals viewed the facts as showing “some danger to Rhodes,” it con-
cluded that Officer Rhodes’s conduct was objectively unreasonable under the cir-
cumstances. Luke Stewart was not aggressive, had no weapon, and was not driv-
ing in a dangerous manner; the car had stopped and was in neutral when Rhodes 
fatally shot him.37 

Although the Sixth Circuit found that Officer Rhodes had violated the 
Fourth Amendment, it nevertheless granted him qualified immunity a�er con-
cluding that there was no “controlling authority or a robust consensus of cases 
of persuasive authority . . . [that] placed the constitutional question beyond 
 

33. Id. at *3. 

34. Id. at *4. 

35. Id.; Stewart v. City of Euclid, 970 F.3d 667, 673 (6th Cir. 2020). 

36. Stewart, 2018 WL 7820181, at *6. 

37. Stewart, 970 F.3d at 673. 
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debate.”38 As the Sixth Circuit recognized in its opinion, it is clearly “unreason-
able to seize a fleeing felon with deadly force when the suspect poses no imme-
diate threat to officers or others.”39 Indeed, as the panel noted, the Sixth Circuit 
had previously denied qualified immunity in circumstances very similar to those 
in Stewart, where officers shot at suspects driving away when there was no risk 
to the officers or others.40 But in those other cases, officers were standing outside 
the suspects’ cars when they fired their weapons; in no prior Sixth Circuit case 
had an officer taken the extraordinary step of getting inside the car of a fleeing 
suspect before shooting him.41 The singularity of Officer Rhodes’s choice para-
doxically shielded him from liability. It meant that, according to the Sixth Cir-
cuit, no cases clearly established Stewart’s rights in the “particular circum-
stances” that Rhodes had faced, thus entitling him to qualified immunity.42 

But the Sixth Circuit went still further, concluding that Officer Rhodes’s en-
titlement to qualified immunity also doomed Mary Stewart’s Monell failure-to-
train claim against the City of Euclid. The Sixth Circuit criticized Euclid’s use-
of-force trainings as “inappropriate and tasteless.”43 The court also observed that 
the trainings were lacking in rigor: “Even the components of the program that 
can be stomached appear skimped, such as the single genre of factual scenarios 
used to test officers.”44 Yet it held that a municipality’s failure to train its employ-
ees can only be a basis for liability if it reflects a “deliberate indifference to the 
rights of its inhabitants” and that such deliberate indifference is categorically im-
possible if that right has not been “clearly established” for qualified immunity 
purposes.45 In the view of the Sixth Circuit, because no prior case ruled that us-
ing deadly force while inside an unthreatening suspect’s vehicle violated the 
Fourth Amendment, the violation of Luke Stewart’s rights “cannot be the 
‘known or obvious consequence’ disregarded by the City of Euclid through its 
training program.”46 

Less than two months before the Stewart decision, the Sixth Circuit reached 
a contrary result in a remarkably similar case brought by the same team of 

 

38. Id. at 674 (internal quotation marks omitted). 

39. Id. at 674-75. 

40. Id. at 675 (first citing Godawa v. Byrd, 798 F.3d 457, 464-67 (6th Cir. 2015); and then citing 
Smith v. Cupp, 430 F.3d 766, 774 (6th Cir. 2005)). 

41. Id. 

42. Id. 

43. Id. 

44. Id. at 676. 

45. Id. (quoting Hagans v. Franklin Cnty. Sheriff ’s Off., 695 F.3d 505, 511 (6th Cir. 2012)) (inter-
nal citations omitted). 

46. Id. (quoting Connick v. Thompson, 563 U.S. 51, 61 (2011)). 
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lawyers against the City of Euclid.47 In that case, Wright v. City of Euclid, officers 
ordered Lamar Wright out of his car at gunpoint. Wright had a colostomy bag, 
so he moved slowly as he tried to comply with the officers’ demands; in response, 
the officers pepper-sprayed him at point-blank range and tased him in the ab-
domen.48 In Wright, the Sixth Circuit expressed disapproval of the very same 
use-of-force training materials that were submitted to the court in Stewart, de-
scribing them as “offensive” and concluding that “[a] reasonable jury could find 
that the City’s excessive-force training regimen and practices gave rise to a cul-
ture that encouraged, permitted, or acquiesced to the use of unconstitutional ex-
cessive force, and that, as a result, such force was used on Wright.”49 

There was one critical difference between the cases that determined the di-
vergent fates of Wright’s and Stewart’s Monell claims: the Sixth Circuit ruled that 
the officers in Wright’s case were not entitled to qualified immunity because 
other cases had made clear, to that panel’s satisfaction, that it is unconstitutional 
for an officer to point a gun at and tase a person who is not fleeing, posing a 
safety risk, or actively resisting arrest.50 Because the officers in Wright were de-
nied qualified immunity, Wright could proceed with his failure-to-train claim 
against Euclid. Because the Sixth Circuit ruled Officer Rhodes was entitled to 
qualified immunity, Luke Stewart’s mother could not. 

Courts around the country are divided about the relationship between qual-
ified immunity and Monell failure-to-train claims. The First, Fi�h, Sixth, and 
Eighth Circuits have embraced backdoor municipal immunity; the Ninth and 
Eleventh Circuits have rejected it; the Second and Tenth Circuits have vacillated 
on the issue; and the remaining circuits have not squarely addressed it.51 In the 
view of judges who favor backdoor municipal immunity, a grant of qualified im-
munity must foreclose a municipal liability failure-to-train claim because a city 
cannot be deliberately indifferent to the need for training about a right that is 

 

47. Both cases were brought by Jacqueline Greene, Sarah Gelsomino, and Terry Gilbert, attorneys 
at what was then Friedman & Gilbert, and as of 2021 is Friedman, Gilbert + Gerhardstein. 

48. Wright v. City of Euclid, 962 F.3d 852, 860 (6th Cir. 2020). 

49. Wright, 962 F.3d at 881. 

50. Id. at 870. The panel deciding Wright appeared to view qualified immunity requirements less 
stringently than did the panel in Stewart. The cases clearly establishing the law in Wright in-
cluded a case in which a plainclothes detective who was searching a public bathroom pointed 
her weapon at a man trying to enter a neighboring bathroom, Davis v. Bergeon, 187 F.3d 635 
(6th Cir. 1999) (unpublished table decision), and a case in which an officer allegedly pointed 
a gun at a seventy-eight-year-old woman standing at her front door, Saad v. Krause, 472 F. 
App’x 403 (6th Cir. 2012) (per curiam). In contrast, the Stewart court concluded that cases 
where officers used force standing outside a person’s car were not enough to clearly establish 
the constitutional limits of force when an officer is in the passenger seat of a car. 

51. For a description of these decisions, see Petition for a Writ of Certiorari, supra note 13, at 11-
20; and supra notes 17-20. 
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not clearly established.52 Judges taking the opposing view argue that evidence of 
obviously deficient training or a history of prior similar misconduct should be a 
sufficient basis for a failure-to-train claim, regardless of whether an officer in the 
case received qualified immunity53—and that backdoor municipal immunity 
amounts to a qualified immunity for local governments, a protection rejected by 
the Supreme Court in Owen v. City of Independence.54 

Thus far, the debate over backdoor municipal immunity has not accounted 
for how officers are actually trained about the scope of their authority, or the 
impact of backdoor municipal immunity on the deterrence and compensation 
goals of Section 1983. The remainder of this Essay fills these gaps. 

 

52. See, e.g., Contreras ex rel. A.L. v. Dona Ana Cnty. Bd. of Cnty. Comm’rs, 965 F.3d 1114, 1124 
(10th Cir. 2020) (Carson, J., concurring in part and concurring in the judgment) (“[T]he 
violated right in a failure to train case ‘must be clearly established because a municipality can-
not deliberately shirk a constitutional duty unless that duty is clear.’” (citation omitted)); Ar-
rington-Bey v. City of Bedford Heights, 858 F.3d 988, 994 (6th Cir. 2017) (“[A] municipal 
policymaker cannot exhibit fault rising to the level of deliberate indifference to a constitutional 
right when that right has not yet been clearly established.”). 

53. See, e.g., Contreras, 965 F.3d at 1140 (Baldock, J., concurring in part, dissenting in part) 
(“[W]hen a deliberate-indifference claim is based on a pattern of tortious conduct by inade-
quately trained employees, a plaintiff need not also prove the underlying constitutional viola-
tion was obvious (i.e., clearly established). This is because the pattern of unlawful behavior 
puts a municipal policymaker on sufficient ‘notice that its action or failure to act is substan-
tially certain to result in a constitutional violation.’ Thus, a municipality can manifest deliber-
ate indifference even when its employee (i.e., the individual defendant) did not violate clearly 
established law.” (citation omitted)); Kirkpatrick v. Cnty. of Washoe, 843 F.3d 784, 796-97 
(9th Cir. 2016) (en banc) (granting individual social workers qualified immunity but finding 
that, “[g]iven the work performed by DSS social workers, the need for DSS to train its em-
ployees on the constitutional limitations of separating parents and children is ‘so obvious’ that 
its failure to do so is ‘properly . . . characterized as “deliberate indifference” to the constitu-
tional rights’ of Washoe County families” (citations omitted)). 

54. 445 U.S. 622, 638 (1980) (“[T]here is no tradition of immunity for municipal corporations, 
and neither history nor policy supports a construction of § 1983 that would justify the quali-
fied immunity accorded the city . . . .”). For arguments that backdoor municipal immunity 
contravenes Owen, see Contreras, 965 F.3d at 1140 (Baldock, J., concurring in part, dissenting 
in part) (“I fail to see how [backdoor municipal immunity] doesn’t effectively afford a form 
of vicarious immunity to municipalities. In my view, these are dangerous waters.” (citations 
omitted)); Myers v. Okla. Cnty. Bd. of Cnty. Comm’rs, 151 F.3d 1313, 1317 (10th Cir. 1998) 
(“Although individual officers may receive the protection of qualified immunity, ‘municipali-
ties enjoy no such shield.’ Thus, if a jury returns a general verdict for an individual officer 
premised on qualified immunity, there is no inherent inconsistency in allowing suit against 
the municipality to proceed . . . .” (citation omitted)); Askins v. Doe No. 1, 727 F.3d 248, 254 
(2d Cir. 2013) (“To rule, as the district court did, that the City of New York escapes liability 
for the tortious conduct of its police officers because the individual officers are entitled to 
qualified immunity would effectively extend the defense of qualified immunity to municipal-
ities, contravening the Supreme Court’s holding in Owen.”). 
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i i .  the fallacy of backdoor municipal immunity  

Backdoor municipal immunity relies on a fundamental misunderstanding of 
the ways in which officers are trained about the scope of their constitutional au-
thority—a misunderstanding that the Supreme Court’s qualified immunity de-
cisions perpetuate. 

The Supreme Court has repeatedly explained that plaintiffs must find a prior 
court decision with facts almost identical to those that the officer faced in the 
case at hand to defeat a qualified immunity motion.55 The Court has described 
this exacting standard as necessary to ensure that officers are on notice of the 
unconstitutionality of their conduct.56 It does not appear to be writing about 
constructive notice. Instead, the Court’s qualified immunity decisions seem to 
rest on two paired assumptions: first, that officers are actually educated about 
the facts and holdings of court opinions that apply general principles from cases 
like Graham and Garner, and second, that officers recall and contemplate those 
opinions when deciding whether and how to act on the job.57 As just one exam-
ple of the Court’s reliance on these assumptions, the Court’s per curiam opinion 
in Kisela v. Hughes explained that factually similar precedent is necessary to 
clearly establish the law because “it is sometimes difficult for an officer to deter-
mine how the relevant legal doctrine . . . will apply to the factual situation the 

 

55. See, e.g., White v. Pauly, 137 S. Ct. 548, 552 (2017) (reversing a denial of qualified immunity 
because “[c]learly established federal law does not prohibit a reasonable officer who arrives 
late to an ongoing police action in circumstances like [those in the case] from assuming that 
proper procedures, such as officer identification, have already been followed”); City of Escon-
dido v. Emmons, 139 S. Ct. 500, 503 (2019) (“The Court of Appeals should have asked 
whether clearly established law prohibited the officers from stopping and taking down a man 
in these circumstances. Instead, the Court of Appeals defined the clearly established right at a 
high level of generality by saying only that the ‘right to be free of excessive force’ was clearly 
established.”). 

56. See, e.g., Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (explaining that qualified immunity 
shields government officials “from liability for civil damages insofar as their conduct does not 
violate clearly established statutory or constitutional rights of which a reasonable person would 
have known” (emphasis added)); Anderson v. Creighton, 483 U.S. 635, 646 (1987) (explaining 
that the protections of qualified immunity are “intended to provide government officials with 
the ability ‘reasonably [to] anticipate when their conduct may give rise to liability for damages’” 
(alteration in original) (emphasis added) (citation omitted)); Brosseau v. Haugen, 543 U.S. 
194, 198 (2004) (“Because the focus is on whether the officer had fair notice that her conduct 
was unlawful, reasonableness is judged against the backdrop of the law at the time of the 
conduct.” (emphasis added)). 

57. Indeed, the Court has specifically said that “Garner and Graham do not by themselves create 
clearly established law outside ‘an obvious case.’” White, 137 S. Ct. at 552 (citing Brosseau, 543 
U.S. at 199). 



backdoor municipal immunity 

147 

officer confronts” and “[p]recedent involving similar facts can help . . . provide an 
officer notice that a specific use of force is unlawful.”58 

Backdoor municipal immunity makes some sense if one adopts the Supreme 
Court’s assumptions about how officers are notified of and rely on court deci-
sions. If officers need factually similar precedent to put them on notice that a use 
of force is unlawful, and no factually similar precedent exists, then a city cannot 
be deliberately indifferent for failing to train them about their obligations under 
the circumstances they confronted. 

But both the Supreme Court’s insistence that plaintiffs identify prior cases 
with virtually identical facts to defeat a qualified immunity motion and backdoor 
municipal immunity—which provides that a Monell failure-to-train claim cannot 
succeed if there is no prior case with virtually identical facts—bear scant resem-
blance to the ways in which police departments across the country actually train 
their officers. When I reviewed hundreds of California law enforcement use-of-
force policy manuals, trainings, and other materials, I found that officers are reg-
ularly and repeatedly educated about Graham and Garner, which offer a general 
framework for understanding when force is appropriate, yet are virtually never 
educated about the facts and holdings of cases applying Graham and Garner to 
more specific fact patterns—the kinds of cases that clearly establish the law for 
qualified immunity purposes.59 

More than three-fourths of the training outlines I reviewed reference no 
court decision applying Graham or Garner.60 Among the minority of training 
outlines that do reference cases applying Graham or Garner, the outlines include 
minimal detail about those cases’ facts and holdings. Instead, those cases are 
used to communicate broad principles that build on Graham and Garner—the 
notion, for example, that officers do not need to use the least available force so 
long as the force they do use is reasonable.61 

Many manuals and trainings include a variety of scenarios intended to help 
officers understand the constitutional limits of their authority, but these scenar-
ios are not drawn from court opinions. For example, the basic-training work-
book for California officers describes the holdings of Graham and Garner, then 
describes various scenarios and what would constitute reasonable and unreason-
able responses.62 The image below is one of the scenarios in the workbook—a 

 

58. Kisela v. Hughes, 138 S. Ct. 1148, 1152-53 (2018) (first quoting Mullenix v. Luna, 136 S. Ct. 
305, 308 (2015); and then citing id. at 312) (emphasis added). 

59. See Schwartz, supra note 16, at 609-10. 

60. Id. at 610. 

61. See id. at 681. 

62. CAL. COMM’N ON PEACE OFF. STANDARDS & TRAINING, BASIC COURSE WORKBOOK SERIES: 

LEARNING DOMAIN 20 USE OF FORCE 2-11 (2018) [hereina�er COURSE WORKBOOK]; see also 
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traffic stop in which the officer discovers that the driver has several outstanding 
traffic warrants—and examples of reasonable and unreasonable actions the of-
ficer could take. The California basic-training workbook makes clear that the 
“reasonable” response described in the scenarios is one, but not the only, reason-
able way to react. 

Far from preparing officers to respond to the multitude of scenarios they may 
face by training them about the facts and holdings of prior cases, the California 
basic-training workbook offers a few generic examples intended to help prepare 
officers “to select and use a response that is objectively reasonable under the to-
tality of the facts and circumstances confronting the officer at the time.”63 The 
hundreds of California use-of-force training materials I reviewed took this same 
basic approach, and police-practices experts confirmed that California agencies’ 
training practices were consistent with those employed by departments nation-
wide.64 

 

Schwartz, supra note 16, at 642 (citing COURSE WORKBOOK, supra). The most recently up-
dated workbook, published in 2021, has a chart that is virtually identical to the 2018 version, 
except that it inserts “objectively” before “reasonable and unreasonable use of force” in the 
introductory remarks. CAL. COMM’N ON PEACE OFF. STANDARDS & TRAINING, BASIC COURSE 

WORKBOOK SERIES: LEARNING DOMAIN 20 USE OF FORCE 2-11 (2021). 

63. Schwartz, supra note 16, at 642-43 (quoting COURSE WORKBOOK, supra note 62, at iii). 

64. Id. at 634 n.126. 
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These findings reveal the folly of the Supreme Court’s insistence that quali-
fied immunity motions can only be defeated by pointing to a case with nearly 
identical facts. Although the Court has confidently asserted that qualified im-
munity requires the existence of a prior factually similar case in order to “provide 
an officer notice that a specific use of force is unlawful,”65 law enforcement offic-
ers across the country do not actually learn the facts and holdings of the types of 
cases that clearly establish the law for qualified immunity purposes. Instead, of-
ficers are educated about general and well-established constitutional princi-
ples—such as the unconstitutionality of using force against a fleeing, but non-
threatening, suspect66—and then get comfortable applying these principles by 
considering a variety of factual scenarios unmoored from case law. 

Evidence that police departments do not train their officers about the facts 
and holdings of cases that clearly establish the law for qualified immunity pur-
poses also reveals the illogic of backdoor municipal immunity. In Stewart, the 
Sixth Circuit held that the plaintiff ’s inability to point to a prior case in which an 
officer got into a car with a nonthreatening suspect and then shot him meant 
that the City of Euclid could not be held liable for failing to train its officers 
properly.67 But even if such a case had existed, neither Officer Rhodes nor the 
hundreds of thousands of other officers employed by departments around the 
country would have been taught its facts and holding. In Wright, the Sixth Cir-
cuit’s denial of qualified immunity to the officers who tased and pointed their 
gun at Wright meant that his failure-to-train claim against the City of Euclid 
could proceed.68 But Euclid officers and officers around the country almost cer-
tainly were not trained about the facts and holdings of the cases that clearly es-
tablished Wright’s constitutional rights, either. The goal of police use-of-force 
trainings is for officers to develop the judgment to recognize when force is ex-
cessive, not to develop an encyclopedic knowledge of prior court decisions that 
they can recall and analogize to or distinguish from at a moment’s notice. 

The Supreme Court has instructed that a Monell failure-to-train claim can be 
proven with evidence of a pattern of prior, similar constitutional violations 
known to final policymakers or if “the need for more or different training is so 
obvious . . . that the policymakers of the city can reasonably be said to have been 
deliberately indifferent to the need.”69 The Sixth Circuit concluded in Wright that 
Euclid’s use-of-force training was obviously deficient. As the court explained: 

 

65. Kisela v. Hughes, 138 S. Ct. 1148, 1153 (2018). 

66. See Tennessee v. Garner, 471 U.S. 1, 11 (1985); supra note 40. 

67. Stewart v. City of Euclid, 970 F.3d 667, 675 (6th Cir. 2020). 

68. Wright v. City of Euclid, 962 F.3d 852, 881 (6th Cir. 2020). 

69. Id. at 882 (citing City of Canton v. Harris, 489 U.S. 378, 390 (1989)). 
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The Euclid Police Department’s training policy and procedures mandate 
that “[t]he department will establish and maintain a training commit-
tee.” However, no such training committee apparently has ever existed. 
 
The City’s training seems to consist initially of simply reading the use-
of-force policy to the officers at rollcall until “it is believed that all the 
officers have heard it,” which is then followed up with a one-or-two-page 
quiz that may or may not be given to officers. The City also engages in 
some sort of practical training exercise in which officers are given scenar-
ios in which they may use force. But according to [the person] who im-
plemented these scenario-based trainings, the scenarios never changed, 
and the officers’ performances were never evaluated. And recall that this 
training also included the graphic and comedy skit . . . .70 

In addition, officers were never trained about how to respond to several common 
scenarios, including how to remove people from cars—the very situation that the 
officers in Stewart and Wright confronted.71 The Sixth Circuit in Wright con-
cluded that “[a] reasonable jury could find that the City’s excessive-force train-
ing regimen and practice gave rise to a culture that encouraged, permitted, or 
acquiesced to the use of unconstitutional excessive force.”72 This evidence should 
have been sufficient for a failure-to-train claim to proceed against the City of 
Euclid in Stewart, as it was in Wright. 

One could reach a very different conclusion from my study’s findings—that 
the problem is not with the Supreme Court’s precedent or with backdoor mu-
nicipal immunity but with the ways in which police departments train their of-
ficers. One might believe that officers should be trained about the facts and hold-
ings of cases that clearly establish the law for qualified immunity purposes. Yet 
even if one believes that departments should do more to incorporate court deci-
sions into their trainings, no law enforcement agency could possibly educate 
their officers about all of the court decisions that have adjudicated the constitu-
tionality of law enforcement officers’ conduct.73 

Recall that the California basic-training workbook instructs officers about 
the holdings of Graham and Garner and then sets out a few scenarios, including 
one in which an officer has engaged a suspect at a traffic stop. If those responsible 
for designing California law enforcement officers’ basic training believed that 
officers were put on notice about the scope of their constitutional authority only 

 

70. Id. at 881 (citation omitted). 

71. See supra notes 27-28 and accompanying text. 

72. Wright, 962 F.3d at 881. 

73. For a more detailed description of this argument, see Schwartz, supra note 16, at 664-66. 
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by learning the facts and holdings of prior court decisions, the workbook’s treat-
ment of reasonable and unreasonable uses of force during traffic stops might 
have looked like this: 

 

case subject’s action(s) and officer’s 
response(s) court’s ruling 

Donovan v. Phillips, 685 Fed. 
App’x 611 (9th Cir. 2017) 

During a vehicle stop, Jennifer Donovan (the 
passenger) failed to comply with Officer 
Joshua Phillips’ instruction that she remain 
in the vehicle while Officer Phillips adminis-
tered a field sobriety test to the driver. Officer 
Phillips placed Donovan in a control hold—
he approached her, gripped her wrist, and 
pulled her arm downward, causing Donovan 
to roll to the ground. 

Officer Phillips’ use of force was 
reasonable as a matter of law be-
cause he used minimal force and, 
under the circumstances, his inter-
est in quickly securing her was sig-
nificant. 

 

Gahn v. Fujino, 39 F.3d 1187 
(9th Cir. 1994) 

Occupants of a vehicle fled from a police of-
ficer’s lawful stop. When Deputy Lauterbach 
approached the vehicle, Babcock refused to 
provide identification or exit the truck. Dep-
uty Lauterbach used force to remove Babcock 
from the vehicle and arrest him. Babcock re-
sisted Deputy Lauterbach’s arm hold. Officer 
Fujino then applied a chokehold, squeezing 
Babcock’s throat until he lost consciousness.  

It was objectively reasonable for 
Deputy Lauterbach to use force suf-
ficient to remove the resisting sus-
pect from the vehicle in order to 
complete the arrest and control the 
situation. Based on the evidence at 
summary judgment, the chokehold 
applied by Officer Fujino was not 
objectively reasonable.  

Coles v. Eagle, 704 F.3d 624 
(9th Cir. 2012) 

Harry Coles, a suspected car thief, whose car 
was boxed in between a concrete barrier and 
a patrol car, claimed he was unable to unlock 
his car door. Officers Joshua Eagle and Elton 
Robertson ordered Coles to exit the vehicle 
and keep his hands visible. Coles tried to exit 
the vehicle but could not, and then placed 
both hands on the wheel and looked straight 
ahead. Officer Eagle then smashed the 
driver’s side window with his baton, and the 
officers pulled Coles out of the car through 
the window. The officers kicked and beat 
Coles once they removed him from the car.  

On these facts, it was objectively 
unreasonable for the officers to 
smash Coles’s car window and drag 
him through it, and to kick and beat 
Coles once they had removed him 
from the car.  

 
The facts and holdings of these three cases barely scratch the surface of the 

cases officers would need to learn. By my count, as of July 10, 2020, there were 
284 Supreme Court and Ninth Circuit decisions that interpret Graham and Gar-
ner and that could be used to clearly establish the law for qualified immunity 
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purposes.74 If police trainers only spent five minutes explaining the facts and 
holdings of each of these cases, it would take almost the entirety of the time al-
lotted for officers’ biannual trainings in California.75 Officers would also need to 
learn the facts and holdings of hundreds or thousands of additional cases—those 
from their home circuit concerning officers’ constitutional authority in other 
contexts, as well as cases from other circuits.76 Although a 2022 study from the 
Institute of Justice indicates that the Ninth Circuit has issued the most decisions 
clearly establishing the law, Ohio is in the Sixth Circuit, which came in a close 
second—and, regardless, learning all relevant cases in sufficient detail would not 
be feasible in any circuit.77 

Moreover, even if departments dedicated sufficient time to teaching officers 
about all of these cases, there is no way that a law enforcement officer could re-
member detailed information about their facts and holdings. And, even if they 
somehow could, all that we know about decision-making in high-speed, high-
stress circumstances suggests they would not be able to recall those facts and 
holdings in the moments that lead up to a decision about whether or not to use 
force.78 

The Supreme Court is usually very willing to defer to law enforcement agen-
cies’ assertions of expertise79—including about the ways in which they train their 
officers.80 It follows that the Court should defer to the general consensus among 

 

74. Id. at 623. 

75. See CAL. CODE REGS. tit. 11, § 1005(d)(1) (2022) (“Every peace officer . . . shall satisfactorily 
complete the CPT [Continuing Professional Training] requirement of 24 or more hours of 
POST-qualifying training during every two-year CPT cycle . . . .”). 

76. The Supreme Court has instructed that, to defeat qualified immunity, a plaintiff must identify 
a case of “controlling authority in their jurisdiction at the time of the incident” or a “consensus 
of cases of persuasive authority.” Wilson v. Layne, 526 U.S. 603, 617 (1999). Although circuits 
vary in their definition of what can constitute “clearly established law,” most—including the 
Sixth Circuit—are willing to consider cases outside their circuit. See The Supreme Court, 2008 
Term—Leading Cases, 123 HARV. L. REV. 153, 278-79 (2009) (surveying the various circuits’ 
approaches); see also Brown v. Battle Creek Police Dep’t, 844 F.3d 556, 566-67 (6th Cir. 2016) 
(“In inquiring whether a constitutional right is clearly established, we must ‘look first to de-
cisions of the Supreme Court, then to decisions of this court and other courts within our cir-
cuit, and finally to decisions of other circuits.’” (quoting Walton v. City of Southfield, 995 F.2d 
1331, 1336 (6th Cir. 1993)). 

77. See Constitutional GPA: Notable Findings, INST. FOR JUST., https://ij.org/report/
constitutional-gpa/notable-findings [https://perma.cc/8PTW-AHVB]. 

78. For discussion of this research, see Joanna C. Schwartz, Systems Failures in Policing, 51 SUFFOLK 

U. L. REV. 535, 538-45 (2018). 

79. See, e.g., Anna Lvovsky, The Judicial Presumption of Police Expertise, 130 HARV. L. REV. 1995 
(2017) (surveying court conceptions of police expertise). 

80. See, e.g., Hudson v. Michigan, 547 U.S. 586, 598-99 (2006) (describing the “increasing pro-
fessionalism of police forces,” including “wide-ranging reforms in the education, training, and 
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law enforcement trainers and policymakers that officers do not need to be edu-
cated about the facts and holdings of all of the cases applying Graham and Garner 
to understand the scope of their constitutional authority to use force. Section 
1983 doctrine should adjust to reflect this consensus as well. If departments limit 
the scope of officers’ use-of-force policies and trainings to broad constitutional 
principles like those articulated in cases like Graham and Garner, courts should 
define qualified immunity’s “clearly established law” standard at that higher level 
of generality. Similarly, the fate of a Monell claim alleging failure to train should 
not turn on the existence of a prior court decision with virtually identical facts. 
Instead, it should turn on the adequacy of a city’s training for its officers regard-
ing the general constitutional principles at issue in the case. 

If qualified immunity were defined in this broader way and granted to offic-
ers only when the law was truly unsettled, it might make sense for findings of 
qualified immunity to prompt conclusions that policymakers were not deliber-
ately indifferent for failing to train their officers about that unsettled area of the 
law. But so long as officers are granted qualified immunity unless plaintiffs can 
point to a case with nearly identical facts, the doctrine bears no relationship to 
the ways in which police departments actually train their officers, and a grant of 
qualified immunity should have no impact on a court’s analysis of a Monell fail-
ure-to-train claim. 

i i i .  the injustice of backdoor municipal immunity  

Courts should also reject backdoor municipal immunity for another reason: 
it undermines the key rationales behind the Supreme Court’s long-standing in-
struction in Owen v. City of Independence that local governments should not re-
ceive the protections of qualified immunity.81 

Tying Monell liability to qualified immunity mutes the deterrent power of 
Monell claims. The Owen Court believed that actions for damages against 

 

supervision of police officers” (quoting SAMUEL WALKER, TAMING THE SYSTEM: THE CON-

TROL OF DISCRETION IN CRIMINAL JUSTICE 1950-1990, at 51 (1993))). 

81. Owen v. City of Independence, 445 U.S. 622, 657 (1980). The Court in Owen offered a few 
additional reasons why local governments should not enjoy qualified immunity, including 
that municipalities historically had not enjoyed these types of protections, see id. at 641, and 
that a key justification for qualified immunity—the concern that financial sanctions will over-
deter individual officers—is “simply not implicated when the damages award comes not from 
the official’s pocket, but from the public treasury,” id. at 654. Note that the ubiquity of indi-
vidual officers’ indemnification also undermines this justification for qualified immunity. See 
generally Joanna C. Schwartz, Police Indemnification, 89 N.Y.U. L. REV. 885 (2014) (finding 
that, as an empirical matter, police officers virtually never contribute to settlements or judg-
ments entered against them). 
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municipalities—without the protections of qualified immunity—could “serve as 
a deterrent against future constitutional deprivations”: 

The knowledge that a municipality will be liable for all of its injurious 
conduct, whether committed in good faith or not, should create an in-
centive for officials who may harbor doubts about the lawfulness of their 
intended actions to err on the side of protecting citizens’ constitutional 
rights. Furthermore, the threat that damages might be levied against the 
city may encourage those in a policymaking position to institute internal 
rules and programs designed to minimize the likelihood of unintentional 
infringements on constitutional rights.82 

The Owen Court expected that the threat of municipal liability would encourage 
jurisdictions like the City of Euclid to design rules and programs that made con-
stitutional violations less likely to occur. But if a grant of qualified immunity 
forecloses a Monell failure-to-train claim, departments can administer racist and 
tasteless trainings, neglect to train officers about basic elements of their author-
ity, rack up long records of prior misconduct incidents, and escape any respon-
sibility for their malfeasance so long as the city’s policymakers are fortunate 
enough to have their officers violate people’s rights in previously unheard-of 
ways. 

Backdoor municipal immunity also undermines the compensatory goals of 
Section 1983. The Owen Court explained that municipalities should not enjoy 
qualified immunity in part because “a damages remedy against the offending 
party is a vital component of any scheme for vindicating cherished constitutional 
guarantees,” and if both officers and governments were entitled to qualified im-
munity, “many victims of municipal malfeasance would be le� remediless.”83 

Backdoor municipal immunity delivers this same unjust fate. As Judge Don-
ald explained in her partial concurrence and dissent in Stewart, “Luke Stewart 
should be alive today. He was unarmed, unsuspected of committing a serious 
felony, and behind the wheel of a stationary vehicle when Rhodes opened fire 
into his torso, chest, neck, and wrist.”84 Judge Donald was of the belief that 
“[q]ualified immunity should not shield Rhodes from the consequences of that 
unreasonable decision.”85 I agree. But if qualified immunity is going to shield 
Rhodes from the consequences of his actions, it is doubly unjust for the doctrine 

 

82. Owen, 445 U.S. at 651-52 (citations omitted). 

83. Id. at 651 (citations omitted). 

84. Stewart v. City of Euclid, 970 F.3d 667, 684 (6th Cir. 2020) (Donald, J., concurring in part 
and dissenting in part). 

85. Id. 
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to further shield the City of Euclid from any responsibility under Section 1983 
to remedy Luke Stewart’s death. 

Although backdoor municipal immunity is unquestionably inconsistent with 
Monell’s deterrence and compensation goals, its effects will differ from case to 
case. As I have previously observed, the outcome of a civil rights plaintiff ’s case 
cannot be pinned to a single doctrine—instead, it is the product of the legal eco-
system in which the case is brought, made up of federal and state laws, state and 
local actors, and information practices (like litigation, settlement, and indemni-
fication decisions) that vary by jurisdiction.86 Backdoor municipal immunity is 
but one of many doctrines that can make it difficult for plaintiffs to succeed, and 
its impact will depend in part on other aspects of the civil rights ecosystem. 

For example, backdoor municipal immunity has not foreclosed efforts to 
seek justice against the City of Euclid, Ohio. Although the grant of qualified im-
munity to Officer Rhodes prevented Mary Stewart from litigating her Section 
1983 claims against the City of Euclid, the City has not escaped responsibility for 
its tasteless and incomplete trainings. Lamar Wright pursued his Monell failure-
to-train claim against the City of Euclid and ultimately settled his Section 1983 
claims against the involved officers and the City for $475,000.87 As his lawyers 
explained in the announcement of the settlement, Wright’s suit “led to EPD po-
lice training materials appearing in statewide and national media” and exposed 
the City’s unlawful training and failure to discipline its officers.88 Lamar Wright 
offered this comment about the settlement: 

I filed this case to stand up against police brutality, and to stand with 
other victims of senseless attacks by officers from the Euclid Police De-
partment. These officers’ illegal treatment of people in the city must stop. 
We need justice for all the victims of the EPD, and I hope that my case 
will lead to justice and change.89 

Backdoor municipal immunity also did not completely foreclose Mary Stew-
art’s efforts to seek justice. Although she was prevented from seeking compen-
sation from the City of Euclid and Officer Rhodes under Section 1983, her com-
plaint also alleged various state-law claims against Officer Rhodes, including 

 

86. See Joanna C. Schwartz, Civil Rights Ecosystems, 118 MICH. L. REV. 1539, 1543-45 (2020). 

87. See Email from Jacqueline Greene, Att’y for Lamar Wright, Friedman, Gilbert + Gerhardstein, 
to author (July 22, 2022, 9:28 AM PDT) (on file with author). 

88. Lamar Wright Resolves Case Against City of Euclid in $475,000 Settlement, FRIEDMAN, GILBERT + 

GERHARDSTEIN (Dec. 21, 2020), https://www.fggfirm.com/in-the-news/lamar-wright-
resolves-case-against-city-of-euclid-in-475000-settlement [https://perma.cc/B3NG-
TYNZ]. 

89. Id. 
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wrongful death, intentional infliction of emotional distress, and assault and bat-
tery. Stewart’s lawyers are continuing to litigate those claims in state court and 
are scheduled to go to trial in October 2022.90 

But backdoor municipal immunity has nonetheless made justice more diffi-
cult for Mary Stewart to attain. Although the City of Euclid will likely pay any 
settlement or judgment against Officer Rhodes, Stewart cannot sue the City di-
rectly under Ohio state law.91 And while her attorneys could have recovered their 
reasonable fees had they prevailed a�er trial on the Section 1983 claim, Ohio law 
does not allow for fee shi�ing—so even if Stewart wins in state court, her attor-
neys will need to be paid a portion of her award.92 For these reasons, even if 
Mary Stewart prevails on her state-law claims, backdoor municipal immunity 
will have partially shielded the City of Euclid from responsibility and reduced 
the remedy she receives. 

In other places, and other cases, backdoor municipal liability can have an 
even more devastating impact. Consider, for example, the civil rights case 
brought by Gloria Bustillos, a U.S. citizen who, on the a�ernoon of September 
19, 2013, traveled from El Paso, Texas, to Juarez, Mexico to deliver food and 
clothes to her long-time friend.93 A�er delivering the food and clothes and vis-
iting with her friend and her friend’s family, fi�y-six-year-old Bustillos returned 
to the United States via the Paso del Norte Bridge in El Paso at approximately 
6:30 PM.94 The Fi�h Circuit describes what happened next: 

A�er presenting her passport to Customs and Border Protection agents, 
Bustillos was immediately taken into custody despite telling agents that 
she was not in possession of narcotics. An increasingly intrusive series of 
searches followed. 
 
First, two female agents conducted a pat down. The agents found no 
drugs. The agents then held Bustillos for a K-9 search. The K-9 failed to 
alert to the presence of drugs. Two agents then took Bustillos into a re-
stroom, where they ordered her to pull down her pants and underwear 
and bend over slightly. The agents conducted a visual inspection of 

 

90. Email from Jacqueline Greene, Att’y for Mary Stewart, Friedman, Gilbert & Gerhardstein, to 
author (July 22, 2022, 9:05 AM PDT) (on file with author). 

91. Email from Terry Gilbert, Att’y for Mary Stewart, Friedman, Gilbert & Gerhardstein, to au-
thor (July 22, 2022, 10:27 AM PDT) (on file with author). 

92. Email from Jacqueline Green, Att’y for Mary Stewart, Friedman, Gilbert & Gerhardstein, to 
author (July 22, 2022, 9:24 AM PDT) (on file with author). 

93. Complaint at 5, Bustillos v. El Paso Cnty. Hosp. Dist., 226 F. Supp. 3d 778 (W.D. Tex. 2016) 
(No. 15-cv-311). 

94. Id. 
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Bustillos’ vaginal and anal area. Again, the agents found no drugs. De-
spite no evidence of drugs, the agents placed tape on Bustillos’ legs and 
abdomen, handcuffed her, and transported her to the University Medical 
Center (the “Hospital”) in El Paso. 
 
At the Hospital, Doctors Michael Parsa and Daniel Solomin (the “Doc-
tors”) ordered a series of x-rays to search for drugs. The x-rays revealed 
no drugs. The Doctors then performed a pelvic exam. Again, the pelvic 
exam evidenced no drugs. Solomin then conducted a rectal exam. Yet 
again, Solomin found no evidence of drugs. As part of these searches, the 
Doctors, and Nurses Lynette Telles and Frank Mendez (the “Nurses”), 
allegedly “brutally” probed Bustillos’ cavities in the presence of hospital 
personnel. Bustillos did not consent to any of the above searches. 
 
At approximately 4:00 a.m. the next morning, a�er finding no evidence 
of narcotics, the Doctors released Bustillos to CBP agents, who drove 
Bustillos to the international bridge and released her.95 

Bustillos sued the federal Border Patrol agents and the doctors and nurses at the 
hospital for violating her constitutional rights, and she brought a Monell claim 
against El Paso County Hospital District/University Medical Center (UMC) for 
failing to train its staff properly. Bustillos’s complaint alleged that UMC had a 
policy prohibiting searches by hospital personnel unless they had a “valid, writ-
ten, and signed informed consent form or a search warrant.”96 And although the 
district court denied requests by Bustillos for discovery to support her Monell 
failure-to-train claim against UMC, Bustillos introduced evidence from a case 
brought by another woman who had been subjected to body-cavity searches by 
one of the same doctors—Parsa—less than a year prior.97 In that prior case, Parsa 
testified that UMC offered no trainings or guidance of any kind to doctors or 
nurses about how to respond if law enforcement asks them to perform examina-
tions.98 Parsa also testified that he was unaware of the hospital policy prohibiting 
examinations without a warrant or consent.99 

But as far as the Fi�h Circuit was concerned, neither the lack of training of-
fered to UMC doctors and nurses about how to respond to warrantless search 
requests by law enforcement officers, nor the allegedly unlawful search 

 

95. Bustillos v. El Paso Cnty. Hosp. Dist., 891 F.3d 214, 218 (5th Cir. 2018). 

96. Complaint, supra note 93, at 7. 

97. Appellant’s Brief at 3, Bustillos, 891 F.3d 214 (No. 17-50022), 2017 WL 2851268. 

98. See Declaration of Walter L. Boyaki at 3, Bustillos, 226 F. Supp. 3d 778 (No. 15-cv-311). 

99. Id. 
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conducted by one of the same medical providers less than a year prior, was rele-
vant to Bustillos’s failure-to-train claim against UMC. The district court granted 
the doctors and nurses qualified immunity, and the Fi�h Circuit affirmed, rea-
soning that “Bustillos’ allegations could potentially assert a constitutional viola-
tion” but that the officers were entitled to qualified immunity because Bustillos 
had not “carried her burden of pointing this panel to any case that shows, in light 
of the specific context of this case, that the Doctors’ or Nurses’ conduct violated 
clearly established law.”100 And because the Fi�h Circuit has adopted backdoor 
municipal immunity, the grant of qualified immunity to the doctors and nurses 
doomed Bustillos’s failure-to-train claim.101 

Backdoor municipal immunity was profoundly consequential in Gloria 
Bustillos’ case: although Mary Stewart could sue the City of Euclid under state 
law, Bustillos had no state-law claims to pursue. Texas state tort claims against 
local governments and government officials are extremely limited,102 and the 
state-law claims Bustillos included in her complaint were dismissed by the dis-
trict court.103 Bustillos’s remaining constitutional claims against the federal and 
local-government officials were dismissed as well.104 Bustillos received nothing 
despite being held for ten hours and invasively searched without cause or con-
sent. Even if there were no backdoor municipal liability in the Fi�h Circuit, her 
Monell claim may not have succeeded—when I interviewed Texas civil rights law-
yers, several reported that Monell claims are almost always unsuccessful.105 But 
backdoor municipal immunity nevertheless foreclosed what may have been 
Bustillos’s best chance for relief. 

When backdoor municipal immunity makes justice harder—or impossible—
to obtain, it dampens local governments’ incentives to properly train their offic-
ers and denies full compensation for people whose rights have been violated. 
Adding insult to injury, backdoor municipal immunity undermines these com-
pensatory and deterrence goals of Section 1983—and the rationale in Owen—

 

100. Bustillos, 891 F.3d at 221-22. 

101. Id. at 222 (“[A] ‘policymaker cannot exhibit fault rising to the level of deliberate indifference 
to a constitutional right when that right has not yet been clearly established.’” (quoting Ha-
gans v. Franklin Cnty. Sheriff ’s Off., 695 F.3d 505, 511 (6th Cir. 2012))). 

102. See Schwartz, supra note 86, at 1572. 

103. Bustillos, 891 F.3d at 223. 

104. See Bustillos v. El Paso Cnty. Hosp. Dist., No. 15-cv-311 (W.D. Tex. Aug. 12, 2016), 
https://www.bloomberglaw.com/product/blaw/document/X2BDMROHRFE9BRB5G4I5M
82RSQE [https://perma.cc/5AVT-8UPL] (dismissing remaining state and federal claims 
against UMC); Bustillos v. Four Unknown Fed. Agents, No. 15-cv-311 (W.D. Tex. Dec. 13, 
2016) (dismissing claims against federal agents). 

105. See Schwartz, supra note 86, at 1572. 
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based on a clear misunderstanding of the ways local governments educate offic-
ers about the scope of their power. 

conclusion  

As the Sixth Circuit found in Wright, a reasonable jury could conclude that 
the Euclid Police Department’s tasteless and crass use-of-force training exhibited 
deliberate indifference to the rights of its citizens and led to the excessive force 
used against Lamar Wright as he was pulled from his car. The same should have 
been true in Stewart. Officer Rhodes should not have received qualified immun-
ity because the Supreme Court and the Sixth Circuit have both made clear that 
it is unconstitutional to use fatal force against an unresisting suspect. But regard-
less of whether Officer Rhodes was granted qualified immunity, qualified im-
munity should not have foreclosed Stewart’s Monell claim. Police departments 
do not train their officers about the facts and holdings of the kinds of cases that 
clearly establish the law for qualified immunity purposes, so courts’ assessment 
of failure-to-train claims should not turn on whether such cases exist. When the 
Sixth Circuit dismissed Stewart’s Monell claim, it compounded the illogic and 
injustice of the qualified immunity defense. 

Thankfully, backdoor municipal immunity is not settled law. In this Conclu-
sion, I suggest a few possible ways to correct course. 

In 2021, the Supreme Court declined to grant certiorari in both Stewart and 
a Tenth Circuit case that had dismissed Monell failure-to-train claims because 
the individual officers were granted qualified immunity.106 Unless and until the 
Court steps in, lower courts remain free to develop this area of Section 1983 law. 
This Essay demonstrates the sensibility of those circuits that have rejected back-
door municipal liability; courts yet to confront the issue should follow their lead, 
and courts that have thus far embraced backdoor municipal immunity should 
reconsider their position moving forward. 

Federal, state, and local legislators could also enact laws that would do away 
with backdoor municipal immunity. In 2020 and 2021, Congress considered, but 
ultimately failed to pass, the George Floyd Justice in Policing Act; the Act’s elim-
ination of qualified immunity was a key sticking point in negotiations.107 But 

 

106. Stewart v. City of Euclid, 141 S. Ct. 2690 (2021) (mem.); Contreras ex rel. A.L. v. Dona Ana 
Cnty. Bd. of Cnty. Comm’rs, 141 S. Ct. 1382 (2021) (mem.). 

107. See Billy Binion, Tim Scott Is Proposing a Major Reform to Qualified Immunity, REASON (Apr. 22, 
2021, 12:24 PM), https://reason.com/2021/04/22/tim-scott-is-proposing-a-major-reform-
to-qualified-immunity [https://perma.cc/3ZYU-KVYD] (noting that Senator Tim Scott 
referred to a proposal to eliminate qualified immunity as a “poison pill” in police-reform 
negotiations). Note, however, that the Democrats’ final proposed legislation included no 
changes to qualified immunity. See Felicia Sonmez & Mike DeBonis, No Deal on Bill to 
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Senator Tim Scott, who led the Republicans’ negotiations, was amenable to the 
idea that local governments should be held vicariously liable for the unconstitu-
tional conduct of their officers.108 If congressional appetite for police reform re-
turns, there could be less resistance to a bill that kept qualified immunity intact 
but also clarified that a grant of qualified immunity should not absolve munici-
palities of responsibility for properly training their officers. Given the injustice 
of qualified immunity doctrine, this would only be a partial victory; but it could 
make a meaningful difference in cases like Stewart and Bustillos. 

State and local legislatures can also take steps that would end backdoor mu-
nicipal immunity, and some already have. In the wake of George Floyd’s murder 
in May 2020, state legislatures around the country considered bills to create 
state-law causes of action for constitutional violations by law enforcement offic-
ers and other government officials without the protections of qualified immun-
ity.109 Where this type of legislation succeeds—including Colorado and New 
York City, thus far110—there is no qualified immunity for state-law claims 
against government officers and so, by necessity, no backdoor municipal im-
munity. Legislatures wary of eliminating qualified immunity for their officers 
could choose, instead, to make local governments vicariously liable for the con-
duct of their officers and clarify that the municipality is not entitled to the pro-
tections of qualified immunity. This type of legislation passed in New Mexico 
and effectively does away with both qualified immunity and backdoor municipal 
immunity in that state.111 

 

Overhaul Policing in A�ermath of Protests over Killing of Black Americans, WASH. POST (Sept. 22, 
2021, 7:35 PM), https://www.washingtonpost.com/powerpost/policing-george-floyd-
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talks, is suggesting that [qualified immunity] doctrine be pulled back for law enforcement 
and that liability shi� from individual cops to the departments that employ them.”). 
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MARSHALL PROJECT (Dec. 18, 2020, 4:00 PM), https://www.themarshallproject.org/2020/
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Sibilla, New York City Bans Qualified Immunity for Cops Who Use Excessive Force, FORBES (Apr. 
29, 2021, 10:55 AM), https://www.forbes.com/sites/nicksibilla/2021/04/29/new-york-city-
limits-qualified-immunity-makes-it-easier-to-sue-cops-who-use-excessive-force [https://
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111. See Robert Nott, New Mexico Civil Rights Act Now Law, SANTA FE NEW MEXICAN (Aug. 6, 
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Bills like Colorado’s have been strenuously opposed by law enforcement and 
union representatives who threaten that, without qualified immunity, officers 
will be bankrupted for split-second mistakes.112 As a result, these types of bills 
have failed in state legislatures far more o�en than they have succeeded.113 New 
Mexico’s approach, making local governments vicariously liable for constitu-
tional violations by their officers, may be more politically palatable to law en-
forcement and union officials because individual officers can be assured they will 
not bear financial responsibility for settlements and judgments against them. On 
the other hand, New Mexico’s approach may be opposed by civil rights advocacy 
groups or victims of misconduct who believe that officers should be required to 
pay when they violate the Constitution. Government officials might also argue 
in opposition to bills like New Mexico’s on the grounds that they will increase 
the financial burden on cities, counties, and towns. 

Time will tell whether bills adopting Colorado’s or New Mexico’s approaches 
will continue to be introduced in statehouses and whether they can garner 
enough support to get passed and signed into law. Time will also tell whether 
the Supreme Court will clarify the relationship between qualified immunity and 
municipal liability, and how lower courts will navigate this unsettled area of the 
law in the meantime. Given the lack of legislative success, and the Supreme 
Court’s decision not to grant certiorari in Stewart in 2021, I place my hope pri-
marily in the lower courts. But while I am equivocal about whether backdoor 
municipal immunity will ultimately be rejected, I am absolutely certain that it 
should be. As this Essay shows, backdoor municipal immunity rests on a misun-
derstanding of how officers are trained about the scope of their authority, under-
mines well-settled Supreme Court precedent holding that municipalities are not 
entitled to qualified immunity, and subverts the deterrence and compensation 
goals of Section 1983. Backdoor municipal immunity must go, no matter how it 
gets gone. 
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