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Abstract

How can we improve the effectiveness of criminal justice reform efforts? Effective
reform hinges on shared understandings of what the problem is and shared visions
of what success looks like. But consensus is hard to come by, and there has long
been a distinction between “policy talk” or how problems are defined and solutions
are promoted, and “policy action” or the design and adoption of certain policies.
In this essay, we seek to promote productive thinking and talking about, as well as
designing of, effective and sustainable criminal justice reforms. To this end, we offer
reflections on underlying conceptual and practical considerations relevant for both
criminal justice policy talk and action.

Keywords Criminal justice reform - Crime - Policy - Practice

Across the political spectrum in the United States, there is agreement that incarcera-
tion and punitive sanctions cannot be the sole solution to crime. After decades of
criminal justice expansion, incarceration rates peaked between 2006 and 2008 and
have dropped modestly, but consistently, ever since then (Gramlich, 2021). Calls to
ratchet up criminal penalties to control crime, with some exceptions, are increas-
ingly rare. Rather, where bitter partisanship divides conservatives and progressives
on virtually every other issue, bipartisan support for criminal justice reform is com-
monplace. This support has yielded many changes in recent years: scaling back of
mandatory sentencing laws, limiting sentencing enhancements, expanding access
to non-prison alternatives for low-level drug and property crimes, reducing revoca-
tions of community supervision, and increasing early release options (Subramanian
& Delaney, 2014). New laws passed to reduce incarceration have outpaced punitive
legislation three-to-one (Beckett et al., 2016, 2018). Rather than the rigid “law and
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order” narrative that characterized the dominant approach to crime and punishment
since the Nixon administration, policymakers and advocates have found common
ground in reform conversations focused on cost savings, evidence-based practice,
and being “smart on crime.” A “new sensibility” prevails (Phelps, 2016).

Transforming extensive support for criminal justice reform into substantial reduc-
tions in justice-involved populations has proven more difficult, and irregular. While the
number of individuals incarcerated across the nation has declined, the U.S. continues
to have the highest incarceration rate in the world, with nearly 1.9 million people held
in state and federal prisons, local jails, and detention centers (Sawyer & Wagner, 2022;
Widra & Herring, 2021). Another 3.9 million people remain on probation or parole
(Kaeble, 2021). And, not all jurisdictions have bought into this new sensibility: rural
and suburban reliance on prisons has increased during this new era of justice reform
(Kang-Brown & Subramanian, 2017). Despite extensive talk of reform, achieving
actual results “is about as easy as bending granite” (Petersilia, 2016:9).

How can we improve the effectiveness of criminal justice reform? At its core, a
reform is an effort to ameliorate an undesirable condition, eliminate an identified prob-
lem, achieve a goal, or strengthen an existing (successful) policy. Scholarship yields
real insights into effective programming and practice in response to a range of issues
in criminal justice. Equally apparent, however, is the lack of criminological knowledge
incorporated into the policymaking process. Thoughtful are proposals to improve the
policy-relevance of criminological knowledge and increase communication between
research and policy communities (e.g., Blomberg et al., 2016; Mears, 2022). But iden-
tifying what drives effective criminal justice reform is not so straightforward. For one,
the goals of reform vary across stakeholders: Should reform reduce crime and victimi-
zation? Focus on recidivism? Increase community health and wellbeing? Ensure fair-
ness in criminal justice procedure? Depending upon who is asked, the answer differs.
Consensus on effective reform hinges on shared understandings of what the problem is
and shared visions of what success looks like. Scholars of the policy process often dis-
tinguish “policy talk,” or how problems are defined and solutions are promoted, from
“policy action,” or the design and adoption of policy solutions, to better understand the
drivers of reform and its consequences. This distinction is relevant to criminal justice
reform (Bartos & Kubrin, 2018:2; Tyack & Cuban, 1995).

We argue that an effective approach to criminal justice reform—one that results
in policy action that matches policy talk—requires clarity regarding normative
views about the purpose of punishment, appreciation of practical realities involved
in policymaking, and insight into how the two intersect. To this end, in this essay we
offer critical reflections on underlying conceptual and practical considerations that
bear on criminal justice policy talk and action.

Part I. Conceptual Considerations: Narratives of Crime and Criminal
Justice
According to social constructionist theory, the creation of knowledge is rooted in

interactions between individuals through common language and shared mean-
ings in social contexts (Berger & Luckmann, 1966). Common language and shared
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meanings create ways of thinking, or narratives, that socially construct our reality
and profoundly influence public definitions of groups, events, and social phenom-
ena, including crime and criminal justice. As such, any productive conversation
about reform must engage with society’s foundational narratives about crime and
criminal justice, including views about the rationales for punishment.

I. Rationales of Punishment

What is criminal justice? What purpose does our criminal justice system serve?
Answers to these questions are found in the theories, organization, and practices of
criminal justice. A starting point for discovery is the fact that criminal justice is a
system for the implementation of punishment (Cullen & Gilbert, 1982). This has not
always been the case but today, punishment is largely meted out in our correctional
system, or prisons and jails, which embody rationales for punishment including ret-
ribution, deterrence, incapacitation, rehabilitation, and restoration. These rationales
offer competing purposes and goals, and provide varying blueprints for how our
criminal justice system should operate.

Where do these rationales come from? They derive, in part, from diverse under-
standings and explanations about the causes of crime. While many theories exist, a
useful approach for thinking about crime and its causes is found in the two schools
of criminological thought, the Classical and Positivist Schools of Criminology.
These Schools reflect distinct ideological assumptions, identify competing rationales
for punishment, and suggest unique social policies to address crime—all central to
any discussion of criminal justice reform.

At its core, the Classical School sought to bring about reform of the criminal jus-
tice systems of eighteenth century Europe, which were characterized by such abuses
as torture, presumption of guilt before trial, and arbitrary court procedures. Reform-
ers of the Classical School, most notably Cesare Beccaria and Jeremy Bentham,
were influenced by social contract theorists of the Enlightenment, a cultural move-
ment of intellectuals in late seventeenth and eighteenth century Europe that empha-
sized reason and individualism rather than tradition, along with equality. Central
assumptions of the Classical School include that people are rational and possessed
of free will, and thus can be held responsible for their actions; that humans are gov-
erned by the principle of utility and, as such, seek pleasure or happiness and avoid
pain; and that, to prevent crime, punishments should be just severe enough such that
the pain or unhappiness created by the punishment outweighs any pleasure or hap-
piness derived from crime, thereby deterring would-be-offenders who will see that
“crime does not pay.”

The guiding concept of the Positivist School was the application of the scientific
method to study crime and criminals. In contrast to the Classical School’s focus on
rational decision-making, the Positivist School adopted a deterministic viewpoint,
which suggests that crime is determined by factors largely outside the control of
individuals, be they biological (such as genetics), psychological (such as personality
disorder), or sociological (such as poverty). Positivists also promote the idea of mul-
tiple-factor causation, or that crime is caused by a constellation of complex forces.
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When it comes to how we might productively think about reform, a solid under-
standing of these schools is necessary because “...the unique sets of assumptions
of two predominant schools of criminological thought give rise to vastly differ-
ent explanations of and prescriptions for the problem of crime” (Cullen & Gil-
bert, 1982:36). In other words, the two schools of thought translate into different
strategies for policy. They generate rationales for punishment that offer competing
narratives regarding how society should handle those who violate the law. These
rationales for punishment motivate reformers, whether the aim is to “rehabilitate
offenders” or “get tough on crime,” influencing policy and practice.

The earliest rationale for punishment is retribution. Consistent with an individ-
ual’s desire for revenge, the aim is that offenders experience an unpleasant conse-
quence for violating the law. Essentially, criminals should get what they deserve.
While other rationales focus on changing future behavior, retribution focuses on
an individual’s past actions and implies they have rightfully “earned” their punish-
ment. Punishment, then, expresses moral disapproval for the criminal act commit-
ted. Advocates of retribution are not concerned with controlling crime; rather, they
are in the business of “doing justice.” The death penalty and sentencing guidelines,
a system of recommended sentences based upon offense (e.g., level of seriousness)
and offender (e.g., number and type of prior offenses) characteristics, reflect basic
principles of retribution.

Among the most popular rationales for punishment is deterrence, which refers
to the idea that those considering crime will refrain from doing so out of a fear of
punishment, consistent with the Classical School. Deterrence emphasizes that pun-
ishing a person also sends a message to others about what they can expect if they,
too, violate the law. Deterrence theory provides the basis for a particular kind of
correctional system that punishes the crime, not the criminal. Punishments are to be
fixed tightly to specific crimes so that offenders will soon learn that the state means
business. The death penalty is an example of a policy based on deterrence (as is
obvious, these rationales are not mutually exclusive) as are three-strikes laws, which
significantly increase prison sentences of those convicted of a felony who have been
previously convicted of two or more violent crimes or serious felonies.

Another rationale for punishment, incapacitation, has the goal of reducing crime
by incarcerating offenders or otherwise restricting their liberty (e.g., community
supervision reflected in probation, parole, electronic monitoring). Uninterested in
why individuals commit crime in the first place, and with no illusion they can be
reformed, the goal is to remove individuals from society during a period in which
they are expected to reoffend. Habitual offender laws, which target repeat offenders
or career criminals and provide for enhanced or exemplary punishments or other
sanctions, reflect this rationale.

Embodied in the term “corrections” is the notion that those who commit crime
can be reformed, that their behavior can be “corrected.” Rehabilitation refers to
when individuals refrain from crime—not out of a fear of punishment—but because
they are committed to law-abiding behavior. The goal, from this perspective, is to
change the factors that lead individuals to commit crime in the first place, consistent
with Positivist School arguments. Unless criminogenic risks are targeted for change,
crime will continue. The correctional system should thus be arranged to deliver

@ Springer



1054 American Journal of Criminal Justice (2022) 47:1050-1070

effective treatment; in other words, prisons must be therapeutic. Reflective of this
rationale is the risk-need-responsibility (RNR) model, used to assess and rehabilitate
offenders. Based on three principles, the risk principle asserts that criminal behavior
can be reliably predicted and that treatment should focus on higher risk offenders,
the need principle emphasizes the importance of criminogenic needs in the design
and delivery of treatment and, the responsivity principle describes how the treat-
ment should be provided.

When a crime takes place, harm occurs—to the victim, to the community, and
even to the offender. Traditional rationales of punishment do not make rectifying
this harm in a systematic way an important goal. Restoration, or restorative justice, a
relatively newer rationale, aims to rectify harms and restore injured parties, perhaps
by apologizing and providing restitution to the victim or by doing service for the
community. In exchange, the person who violated the law is (ideally) forgiven and
accepted back into the community as a full-fledged member. Programs associated
with restorative justice are mediation and conflict-resolution programs, family group
conferences, victim-impact panels, victim—offender mediation, circle sentencing,
and community reparative boards.

I1. Narratives of Criminal Justice

Rationales for punishment, thus, are many. But from where do they arise? They
reflect and reinforce narratives of crime and criminal justice (Garland, 1991). Peno-
logical and philosophical narratives constitute two traditional ways of thinking about
criminal justice. In the former, punishment is viewed essentially as a technique of
crime control. This narrative views the criminal justice system in instrumental terms,
as an institution whose overriding purpose is the management and control of crime.
The focal question of interest is a technical one: What works to control crime? The
latter, and second, narrative considers the philosophy of punishment. It examines the
normative foundations on which the corrections system rests. Here, punishment is
set up as a distinctively moral problem, asking how penal sanctions can be justified,
what their proper objectives should be, and under what circumstances they can be
reasonably imposed. The central question here is “What is just?”.

A third narrative, “the sociology of punishment,” conceptualizes punishment
as a social institution—one that is distinctively focused on punishment’s social
forms, functions, and significance in society (Garland, 1991). In this narrative,
punishment, and the criminal justice system more broadly, is understood as a
cultural and historical artifact that is concerned with the control of crime, but
that is shaped by an ensemble of social forces and has significance and impacts
that reach well beyond the population of criminals (pg. 119). A sociology of pun-
ishment narrative raises important questions: How do specific penal measures
come into existence?; What social functions does punishment perform?; How do
correctional institutions relate to other institutions?; How do they contribute to
social order or to state power or to class domination or to cultural reproduction
of society?; What are punishment’s unintended social effects, its functional fail-
ures, and its wider social costs? (pg. 119). Answers to these questions are found
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in the sociological perspectives on punishment, most notably those by Durkheim
(punishment is a moral process, functioning to preserve shared values and norma-
tive conventions on which social life is based), Marx (punishment is a repressive
instrument of class domination), Foucault (punishment is one part of an extensive
network of “normalizing” practices in society that also includes school, family,
and work), and Elias (punishment reflects a civilizing process that brings with it a
move toward the privatization of disturbing events), among others.

Consistent with the sociology of punishment, Kraska and Brent (2011) offer addi-
tional narratives, which they call theoretical orientations, for organizing thoughts
on the criminal justice system generally, and the control of crime specifically. They
argue a useful way to think about theorizing is through the use of metaphors. Adopt-
ing this approach, they identify eight ways of thinking based on different metaphors:
criminal justice as rational/legalism, as a system, as crime control vs. due process,
as politics, as the social construction of reality, as a growth complex, as oppression,
and as modernity. Several overlap with concepts and frameworks discussed earlier,
while others, such as oppression, are increasingly applicable in current conversa-
tions about racial justice—something we take up in greater detail below. Consistent
with Garland (1991), Kraska and Brent (2011) emphasize that each narrative tells
a unique story about the history, growth, behaviors, motivations, functioning, and
possible future of the criminal justice system. What unites these approaches is their
shared interest in understanding punishment’s broader role in society.

There are still other narratives of crime and criminal justice, with implications for
thinking about and conceptualizing reform. Packer (1964) identifies two theoretical
models, each offering a different narrative, which reflect value systems competing
for priority in the operation of the criminal process: the Crime Control Model and
the Due Process Model. The Crime Control Model is based on the view that the
most important function of the criminal process is the repression of criminal con-
duct. The failure of law enforcement to bring criminal conduct under tight control
is seen as leading to a breakdown of public order and hence, to the disappearance
of freedom. If laws go unenforced and offenders perceive there is a low chance of
being apprehended and convicted, a disregard for legal controls will develop and
law-abiding citizens are likely to experience increased victimization. In this way, the
criminal justice process is a guarantor of social freedom.

To achieve this high purpose, the Crime Control Model requires attention be paid
to the efficiency with which the system operates to screen suspects, determine guilt,
and secure dispositions of individuals convicted of crime. There is thus a premium
on speed and finality. Speed, in turn, depends on informality, while finality depends
on minimizing occasions for challenge. As such, the process cannot be “cluttered
up” with ceremonious rituals. In this way, informal operations are preferred to for-
mal ones, and routine, stereotyped procedures are essential to handle large case-
loads. Packer likens the Crime Control Model to an “assembly line or a conveyor
belt down which moves an endless stream of cases, never stopping, carrying the
cases to workers who stand at fixed stations and who perform on each case as it
comes by the same small but essential operation that brings it one step closer to
being a finished product, or, to exchange the metaphor for the reality, a closed file”
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(pg. 11). Evidence of this model today is witnessed in the extremely high rate of
criminal cases disposed of via plea bargaining.

In contrast, the Due Process model calls for strict adherence to the Constitution
and a focus on the accused and their Constitutional rights. Stressing the possibility
of error, this model emphasizes the need to protect procedural rights even if this pre-
vents the system from operating with maximum efficiency. There is thus a rejection
of informal fact-finding processes and insistence on formal, adjudicative, adversary
fact-finding processes. Packer likens the Due Process model to an obstacle course:
“Each of its successive stages is designed to present formidable impediments to car-
rying the accused any further along in the process” (pg. 13). That all death penalty
cases are subject to appeal, even when not desired by the offender, is evidence of the
Due Process model in action.

Like the frameworks described earlier, the Crime Control and Due Process mod-
els offer a useful framework for discussing and debating the operation of a sys-
tem whose day-to-day functioning involves a constant tension between competing
demands of different sets of values. In the context of reform, these models encour-
age us to consider critical questions: On a spectrum between the extremes repre-
sented by the two models, where do our present practices fall? What appears to be
the direction of foreseeable trends along this spectrum? Where on the spectrum
should we aim to be? In essence, which value system is reflected most in criminal
justice practices today, in which direction is the system headed, and where should it
aim go in the future? Of course this framework, as all others reviewed here, assumes
a tight fit between structure and function in the criminal courts yet some challenge
this assumption arguing, instead, that criminal justice is best conceived of as a
“loosely coupled system” (Hagan et al., 1979:508; see also Bernard et al., 2005).

lll. The Relevance of Crime and Criminal Justice Narratives for Thinking
about Reform

When it comes to guiding researchers and policymakers to think productively about
criminal justice reform, at first glance the discussion above may appear too aca-
demic and intellectual. But these narratives are more than simply fodder for discus-
sion or topics of debate in the classroom or among academics. They govern how we
think and talk about criminal justice and, by extension, how the system should be
structured—and reformed.

An illustrative example of this is offered in Haney’s (1982) essay on psycho-
logical individualism. Adopting the premise that legal rules, doctrines, and proce-
dures, including those of the criminal justice system, reflect basic assumptions about
human nature, Haney’s thesis is that in nineteenth century America, an overarch-
ing narrative dominated legal and social conceptions of human behavior—that of
psychological individualism. Psychological individualism incorporates three basic
“facts” about human behavior: 1) individuals are the causal locus of behavior; 2)
socially problematic and illegal behavior therefore arises from some defect in the
individual persons who perform it; and, 3) such behavior can be changed or elim-
inated only by effecting changes in the nature or characteristics of those persons.
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Here, crime is rooted in the nature of criminals themselves be the source genetic,
biological, or instinctual, ideas consistent with the Classical School of Criminology.

Haney reviews the rise and supremacy of psychological individualism in Ameri-
can society, discusses its entrenchment in legal responses to crime, and describes the
implications of adopting such a viewpoint. Psychological individualism, he claims,
diverted attention away from the structural and situational causes of crime (e.g., pov-
erty, inequality, capitalism) and suggested the futility of social reforms that sought
solutions to human problems through changes in larger social conditions: “The legal
system, in harmony with widely held psychological theories about the causal pri-
macy of individuals, acted to transform all structural problems into matters of moral
depravity and personal shortcoming” (pg. 226-27). This process of transformation
is nowhere clearer than in our historical commitment to prisons as the solution to
the problem of crime, a commitment that continues today. Psychological individual-
ism continues to underpin contemporary reform efforts. For example, approaches
to reducing racial disparities in policing by eliminating officers’ unconscious racial
bias through implicit-bias trainings shifts the focus away from organizational and
institutional sources of disparate treatment.

In sum, the various narratives of crime and criminal justice constitute an essential
starting point for any discussion of reform. They reflect vastly differing assumptions
and, in many instances, value orientations or ideologies. The diversity of ways of
thinking arguably contribute to conflict in society over contemporary criminal jus-
tice policy and proposed reforms. Appreciating that point is critical for identifying
ways to create effective and sustainable reforms.

At the same time, these different ways of thinking do not exist in a vacuum.
Rather, they collide with practical realities and constraints, which can and do shape
how the criminal justice system functions, as well as determine the ability to reform
it moving forward. For that reason, we turn to a discussion of how narratives about
crime and criminal justice intersect with practical realities in the policy sphere, and
suggest considerations that policymakers, researchers, and larger audiences should
attend to when thinking about the future of reform.

Part Il. Practical Considerations: Criminal Justice Reform
through a Policy Lens

Criminal justice reform is no simple matter. Unsurprisingly, crime has long been
considered an example of a “wicked” problem in public policy: ill-defined; with
uncertainty about its causes and incomplete knowledge of effective solutions; com-
plex arrangements of institutions responsible for addressing the problem; and, disa-
greement on foundational values (Head & Alford, 2015; Rittel & Webber, 1973)—
the latter apparent from the discussion above. Many note a large gap between
criminological knowledge and policy (Mears, 2010, 2022; Currie, 2007). While
a movement to incorporate research evidence into the policy-making process has
made some in-roads, we know less about how policymakers use this information
to adopt and enact reforms. Put differently, more attention is paid to understanding
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the outcomes of crime-related policy while less is known about the contexts of, and
inputs into, the process itself (Ismaili, 2006).

We identify practical considerations for policy-oriented researchers and policy-
makers in thinking through how to make criminal justice reform more effective.
Specifically, we discuss practical considerations that reformers are likely to encoun-
ter related to problem formulation and framing (policy talk) and policy adoption
(policy action), including issues of 1) variation and complexity in the criminal jus-
tice policy environment, 2) problem framing and policy content, 3) policy aims and
outcomes, 4) equity considerations in policy design and evaluation; and, 5) policy
process and policy change. These considerations are by no means exhaustive nor are
they mutually exclusive. We offer these thoughts as starting points for discussion.

I. The Criminal Justice Policy Environment: Many Systems, Many Players

The criminal justice “system” in the United States is something of a misnomer.
There is no single, centralized system. Instead, there are at least 51 separate sys-
tems—one for each of the 50 states, and the federal criminal justice system—each
with different laws, policies, and administrative arrangements. Multiple agencies are
responsible for various aspects of enforcing the law and administering justice. These
agencies operate across multiple, overlapping jurisdictions. Some are at the munici-
pal level (police), others are governed by counties (courts, prosecution, jails), and
still others by state and federal agencies (prisons, probation, parole). Across these
systems is an enormous amount of discretion regarding what crimes to prioritize
for enforcement, whether and what charges to file, which sentences to mete out,
what types of conditions, treatment, and programming to impose, and how to man-
age those under correctional authority. Scholars note the intrinsic problem with this
wide-ranging independence: “criminal justice policy is made and put into action at
the municipal, county, state, and national levels, and the thousands of organizations
that comprise this criminal justice network are, for the most part, relatively autono-
mous both horizontally and vertically” (Lynch, 2011:682; see also Bernard et al.,
2005; Mears, 2017).

Criminal justice officials are not the only players. The “policy community” is
made up of other governmental actors, including elected and appointed officials in
the executive branches (governors and mayors) and legislative actors (council mem-
bers, state, and federal representatives), responsible for formulating and executing
legislation. Non-governmental actors play a role in the policy community as well,
including private institutions and non-profit organizations, the media, interest and
advocacy groups, academics and research institutions, impacted communities, along
with the public at large (Ismaili, 2006).

Any consideration of criminal justice reform must attend to the structural features
of the policy environment, including its institutional fragmentation. This feature
creates both obstacles and opportunities for reform. Policy environments vary tre-
mendously across states and local communities. Policies championed in Washington
State are likely different than those championed in Georgia. But the policy commu-
nity in Atlanta may be decidedly different than that of Macon, and policy changes
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can happen at hyper-local levels (Ouss & Stevenson, 2022). Differences between
local jurisdictions can have national impacts: while urban jurisdictions have reduced
their reliance on jails and prisons, rural and suburban incarceration rates continue
to increase (Kang-Brown & Subramanian, 2017). Understanding key stakeholders,
their political and policy interests, and their administrative authority to act is critical
for determining how effective policy reforms can be pursued (Miller, 2008; Page,
2011). Prospects for, and possible targets of, reform thus necessitate a wide view of
what constitutes “policy,”! looking not only to federal and state law but also to state
and local administrative policies and practices (Reiter & Chesnut, 2018).

Il. Policy Talk: Framing Problems, Shaping Possible Solutions

While agreement exists around the need for reform in the criminal justice system,
this apparent unanimity belies disagreements over the proposed causes of the prob-
lem and feasible solutions (Gottschalk, 2015; Levin, 2018). This is evident in how
reform is talked about in political and policy spheres, the types of reforms pur-
sued, and which groups are its beneficiaries. Since the Great Recession of 2008,
bipartisan reforms have often been couched in the language of fiscal conserva-
tism, “right-sizing” the system, and being “smart on crime” (Beckett et al., 2016).
These economic frames, focused on cost-efficiency, are effectively used to defend
non-punitive policies including changes to the death penalty, marijuana legaliza-
tion, and prison down-sizing (Aviram, 2015). However, cost-saving rationales are
also used to advance punitive policies that shift the costs of punishment onto those
who are being sanctioned, such as “pay-to-stay” jails and the multitude of fines and
fees levied on justice-involved people for the cost of criminal justice administra-
tion. Economic justifications are not the only arguments that support the very same
policy changes; fairness and proportionality, reducing prison overcrowding, enhanc-
ing public safety, and increasing rehabilitation are all deployed to defend various
reforms (Beckett et al., 2016). Similarity in rhetorical justifications—cost-efficiency
and fiscal responsibility, for example—can obscure deep divisions over how, and
whom, to punish, divisions which stem from different narratives on the causes and
consequences of crime.

The content of enacted policies also reveals underlying disagreements within jus-
tice reform. Clear distinctions are seen in how cases and people are categorized, and
in who benefits from, or is burdened by, reform. For example, many states have low-
ered penalties and expanded rehabilitation alternatives for non-violent drug and other
low-level offenses and technical violations on parole. Substantially fewer reforms tar-
get violent offenses. Decarceration efforts for non-violent offenders are often coupled
with increasing penalties for others, including expansions of life imprisonment with-
out parole for violent offenses (Beckett, 2018; Seeds, 2017). Reforms aimed only at

! No single definition of public policy exists. Here we follow Smith and Larimer (2017) and define pol-
icy as any action by the government in response to a problem, including laws, rules, agency policies,
programs, and day-to-day practices.
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individuals characterized as ‘“non-violent, non-serious, and non-sexual” can reinforce
social distinctions between people (and offenses) seen as deserving of lenient treatment
from those who aren’t (Beckett et al., 2016).

The framing of social problems can shape the nature of solutions, although the
impact of “framing” deserves greater attention in the criminal justice policy process
(Rein & Schon, 1977; Schneider & Ingram, 1993). Policies can be understood in
rational terms—for their application of technical solutions to resolve pre-defined prob-
lems—but also through “value-laden components, such as social constructions, ration-
ales, and underlying assumptions” (Schneider & Sidney, 2006:105). Specific frames
(e.g., “crime doesn’t pay” or “don’t do the crime if you can’t do the time”) derive from
underlying narratives (e.g., classical school, rational-actor models of behavior, and
deterrence) that shape how crime and criminal justice are understood, as discussed
in Part I. Framing involves how issues are portrayed and categorized, and even small
changes to language or images used to frame an issue can impact policy preferences
(Chong & Druckman, 2007). Public sentiments play an important role in the policy
process, as policymakers and elected officials are responsive to public opinion about
punishments (Pickett, 2019). Actors in the policy community—criminal justice bureau-
crats, elected officials, interest groups, activists—compete to influence how a problem
is framed, and thus addressed, by policymakers (Baumgartner & Jones, 2009; Benford
& Snow, 2000). Policymakers, particularly elected officials, commonly work to frame
issues in ways that support their political goals and resonate with their constituents
(Gamson, 1992).

As noted at the outset, public support for harsh punishments has declined since the
1990’s and the salience of punitive “law and order” and “tough-on-crime” politics has
fallen as well, as public support for rehabilitative approaches has increased (Thielo
et al., 2016). How can researchers and policymakers capitalize on this shift in public
sentiments? Research suggests that different issue frames, such as fairness, cost to tax-
payers, ineffectiveness, and racial disparities, can increase (or reduce) public support
for policies for nonviolent offenders (e.g., Dunbar, 2022; Gottlieb, 2017) and even for
policies that target violent offenders (Pickett et al., 2022). Public sentiment and framing
clearly matter for what problems gain attention, the types of policies that exist, and who
ultimately benefits. These themes raise orienting questions: In a specific locale, what
are the dominant understandings of the policy problem? How do these understandings
map to sets of foundational assumptions about the purpose of intervention (e.g., deter-
rence, retribution, rehabilitation, restoration) and understandings of why people com-
mit crime (e.g., Classical and Positivist approaches)? What types of issue frames are
effective in garnering support for reforms? How does this support vary by policy con-
text (urban, suburban, rural; federal, statewide, and local) and audience (elected offi-
cials, agency leadership, frontline workers, political constituents)?

lll. Proposed Solutions and Expected Outcomes: Instrumental or Symbolic?
There are a variety of motivations in pursuing various policy solutions, along with

different kinds of goals. Some reflect a desire to create tangible change for a specific
problem while others are meant to mollify a growing concern. As such, one practical
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consideration related to policymaking and reform that bears discussion is the sym-
bolic and instrumental nature of criminal justice policies.

Policies are considered to have an instrumental nature when they propose or
result in changes to behaviors related to a public problem such as crime—that is,
when they change behavior through direct influence on individuals’ actions (Sample
et al., 2011:29; see also Grattet & Jenness, 2008; Gusfield, 1963; Oliver & Marion,
2008). Symbolic policies, by contrast, are those that policymakers pass in order to
be seen in a favorable light by the public (Jenness, 2004), particularly in the context
of a “moral panic” (Barak, 1994; Ben-Yehuda, 1990). As Sample et al., (2011:28)
explain, symbolic policies provide three basic functions to society: 1) reassuring the
public by helping reduce angst and demonstrate that something is being done about
a problem; 2) solidifying moral boundaries by codifying public consensus of right
and wrong; and 3) becoming a model for the diffusion of law to other states and
the federal government. Symbolic policies are thus meant to demonstrate that poli-
cymakers understand, and are willing to address, a perceived problem, even when
there is little expectation such policies will make a difference. In this way, symbolic
policies are “values statements” and function largely ceremonially.

This distinction has a long history in criminological work, dating back to Gus-
field’s (1963) analysis of the temperance movement. Suggesting that policymaking
is often dramatic in nature and intended to shift ways of thinking, Gusfield (1963)
argues that Prohibition and temperance were intended as symbolic, rather than
instrumental, goals in that their impacts were felt in the action of prohibition itself
rather than in its effect on citizens’ consumptive behaviors.

A modern-day example of symbolic policy is found in the sanctuary status move-
ment as it relates to the policing of immigrants. Historically, immigration enforce-
ment was left to the federal government however state and local law enforcement
have faced increasing demands to become more involved in enforcing immigration
laws in their communities. Policies enacted to create closer ties between local police
departments and federal immigration officials reflect this new pattern of “devolution
of immigration enforcement” (Provine et al., 2016). The Secure Communities Pro-
gram, the Criminal Alien Program, and 287g agreements, in different but comple-
mentary ways, provide resources and training to help local officials enforce immi-
gration statutes.

The devolution of immigration enforcement has faced widespread scrutiny
(Kubrin, 2014). Many local jurisdictions have rejected devolution efforts by passing
sanctuary policies, which expressly limit local officials’ involvement in the enforce-
ment of federal immigration law. Among the most comprehensive is California’s
SB54, passed in 2017, which made California a sanctuary state. The law prohibits
local authorities from cooperating with federal immigration detainer requests, limits
immigration agents’ access to local jails, and ends the use of jails to hold immigra-
tion detainees. At first glance, SB54 appears instrumental—its aim is to change the
behavior of criminal justice officials in policing immigration. In practice, however, it
appears that little behavioral change has taken place. Local police in California had
already minimized their cooperation with Federal officials, well before SB54 was
passed. In a broader sense then, “...the ‘sanctuary city’ name is largely a symbolic
message of political support for immigrants without legal residency” and with SB54
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specifically, “California [helped build] a wall of justice against President Trump’s
xenophobic, racist and ignorant immigration policies,” (Ulloa, 2017).

Instrumental and symbolic goals are not an either-or proposition. Policies can be
both, simultaneously easing public fears, demonstrating legislators’ desire to act, and
having direct appreciable effects on people’s behaviors (Sample et al., 2011). This
may occur even when not intended. At the same time, a policy’s effects or outcomes
can turn out to be different from the original aim, creating a gap between “policy
talk” and “policy action.” In their analysis of law enforcement action in response to
the passage of hate crime legislation, Grattet and Jenness (2008) find that legisla-
tion thought to be largely symbolic in nature, in fact, ended up having instrumental
effects through changes in enforcement practices, even as these effects were condi-
tioned by the organizational context of enforcement agencies. Symbolic law can be
rendered instrumental (under certain organizational and social conditions) and sym-
bolic policies may evolve to have instrumental effects.

As another example, consider aims and outcomes of sex offender registration
laws, which provide information about people convicted of sex offenses to local and
federal authorities and the public, including the person’s name, current location, and
past offenses. As Sample et al. (2011) suggest, these laws, often passed immediately
following a highly publicized sex crime or in the midst of a moral panic, are largely
cast as symbolic policy, serving to reassure the public through notification of sex
offenders’ whereabouts so their behaviors can be monitored (Jenkins, 1998; Sample
& Kadleck, 2008). While notification laws do not yield a discernable instrumental
effect on offenders’ behavior (Tewksbury, 2002), this is not the sole goal of such
policies. Rather, they are intended to encourage behavioral change among citizens
(Sample et al., 2011), encouraging the public’s participation in their own safety by
providing access to information. Do sex offender notification laws, in fact, alter citi-
zen behavior, thereby boosting public safety?

To answer this question, Sample and her colleagues (2011) surveyed a random
sample of Nebraska residents to determine whether they access sex offender infor-
mation and to explore the reasons behind their desire, or reluctance, to do so. They
find largely symbolic effects of registry legislation, with a majority of residents
(over 69%) indicating they had never accessed the registry. These findings raise
important questions about the symbolic vs. instrumental nature of criminal justice
policies more broadly: “Should American citizens be content with largely symbolic
crime policies and laws that demonstrate policy makers’ willingness to address
problems, ease public fear, solidify public consensus of appropriate and inappropri-
ate behavior, and provide a model of policies and laws for other states, or should
they want more from crime control efforts? Is there a tipping point at which time the
resources expended to adhere to symbolic laws and a point where the financial and
human costs of the law become too high to continue to support legislation that is
largely symbolic in nature? Who should make this judgment?” (pg. 46). These two
examples, immigration-focused laws and sex offender laws, illustrate the dynam-
ics involved in policymaking, particularly the relationship between proposed solu-
tions and their expected outcomes. They reveal that instrumental and symbolic goals
often compete for priority in the policy-making arena.
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IV. Equity-Consciousness in Policy Formulation

As the criminal justice system exploded in size in the latter half of the twentieth
century, its impacts have not spread equally across the population. Black, Latino,
and Indigenous communities are disproportionately affected by policing, mass incar-
ceration, and surveillance practices. At a moment of political momentum seeking
to curb the excesses of the criminal justice system, careful attention must be paid
not only to its overreach, but also to its racialized nature and inequitable impacts.
Many evaluative criteria are used to weigh policies including efficiency, effective-
ness, cost, political acceptability, and administrative feasibility, among others. One
critical dimension is the extent to which a policy incorporates equity considerations
into its design, or is ignorant about potential inequitable outcomes. While reduc-
ing racial disparities characterizes reform efforts of the past, these efforts often fail
to yield meaningful impacts, and sometimes unintentionally exacerbate disparities.
Equity analyses should be more formally centered in criminal justice policymaking.
Racial and ethnic disparities are a central feature of the U.S. criminal justice sys-
tem. Decades of research reveals Black people, and to a lesser degree Latinos and
Native Americans, are disproportionately represented in the criminal justice system
at all stages (Bales & Piquero, 2012; Hinton et al., 2018; Kutateladze et al., 2014;
Menefee, 2018; Mitchell, 2005; Warren et al., 2012). These disparities have many
sources: associations between blackness and criminality, and stereotypes of danger-
ousness (Muhammad, 2010); implicit racial bias (Spencer et al., 2016); residential
and economic segregation that expose communities of color to environments that
encourage criminal offending and greater police presence (Peterson & Krivo, 2010;
Sharkey, 2013); and, punitive criminal justice policies that increase the certainty
and severity of punishments, such as mandatory minimum sentences, life imprison-
ment, and habitual offender laws, for which people of color are disproportionately
arrested and convicted (Raphael & Stoll, 2013; Schlesinger, 2011). Disparities in
initial stages of criminal justice contact, at arrest or prosecution, can compound to
generate disparate outcomes at later stages, such as conviction and sentencing, even
where legal actors are committed to racial equality (Kutateladze et al., 2014). Dis-
parities compound over time, too; having prior contact with the justice system may
increase surveillance and the likelihood of being arrested, charged, detained pretrial,
and sentenced to incarceration (Ahrens, 2020; Kurlychek & Johnson, 2019).
Perspectives on how to reduce disparities vary widely, and understanding how
the benefits or burdens of a given policy change will be distributed across racial and
ethnic groups is not always clear. Even well-intentioned reforms intended to increase
fairness and alleviate disparities can fail to achieve intended impacts or unintention-
ally encourage inequity. For example, sentencing guidelines adopted in the 1970s to
increase consistency and reduce inequitable outcomes across groups at sentencing
alleviated, but did not eliminate, racial disparities (Johnson & Lee, 2013); popular
“Ban the Box™ legislation, aimed at reducing the stigma of a criminal record, may
increase racial disparities in callbacks for job seekers of color (Agan & Starr, 2018;
Raphael, 2021); and “risk assessments,” used widely in criminal justice decision-
making, may unintentionally reproduce existing disparities by relying on infor-
mation that is itself a product of racialized policing, prosecution, and sentencing
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(Eckhouse et al., 2019). Conversely, policies enacted without explicit consideration
of equity effects may result in reductions of disparities: California’s Proposition
47, which reclassifies certain felony offenses to misdemeanors, reduced Black and
Latino disparities in drug arrests, likelihood of conviction, and rates of jail incar-
ceration relative to Whites (Mooney et al., 2018; Lofstrom et al., 2019; MacDonald
& Raphael, 2020).

Understanding the potential equity implications of criminal justice reforms should
be a key consideration for policymakers and applied researchers alike. However, an
explicit focus on reducing racial disparities is often excluded from the policymaking
process, seen as a secondary concern to other policy goals, or framed in ways that
focus on race-neutral processes rather than race-equitable outcomes (Chouhy et al.,
2021; Donnelly, 2017). But this need not be the case; examinations of how elements
of a given policy (e.g., goals, target population, eligibility criteria) and proposed
changes to procedure or practice might impact different groups can be incorporated
into policy design and evaluation. As one example, racial equity impact statements
(REIS), a policy tool that incorporates an empirical analysis of the projected impacts
of a change in law, policy, or practice on racial and ethnic groups (Porter, 2021),
are used in some states. Modeled after the now-routine environmental impact and
fiscal impact statements, racial impact statements may be conducted in advance of
a hearing or vote on any proposed change to policy, or can even be incorporated in
the policy formulation stages (Chouhy et al., 2021; Mauer, 2007). Researchers, ana-
lysts, and policymakers should also examine potential differential effects of existing
policies and pay special attention to how structural inequalities intersect with pol-
icy features to contribute to—and potentially mitigate—disparate impacts of justice
reforms (Anderson et al., 2022; Mooney et al., 2022).

V. Putting It Together: Modeling the Policy Change Process

Approaches to crime and punishment do not change overnight. Policy change can
be incremental or haphazard, and new innovations adopted by criminal justice sys-
tems often bear markers of earlier approaches. There exist multiple frameworks for
understanding change and continuity in approaches to crime and punishment. The
metaphor of a pendulum is often used to characterize changes to criminal justice
policy, where policy regimes swing back and forth between punishment and leni-
ency (Goodman et al., 2017). These changes are ushered along by macro-level shifts
of economic, political, demographics, and cultural sensibilities (Garland, 2001).

Policy change is rarely predictable or mechanical (Smith & Larimer, 2017). Actors
struggle over whom to punish and how, and changes in the relative resources, politi-
cal position, and power among actors drive changes to policy and practice (Goodman
et al., 2017). This conflict, which plays out at the level of politics and policymaking
and is sometimes subsumed within agencies and day-to-day practices in the justice
system, creates a landscape of contradictory policies, logics, and discourses. New poli-
cies and practices are “tinted” by (Dabney et al., 2017) or “braided” with older logics
(Hutchinson, 2006), or “layered” onto existing practices (Rubin, 2016).

@ Springer



American Journal of Criminal Justice (2022) 47:1050-1070 1065

Public policy theory offers different, but complementary, insights into how poli-
cies come to be, particularly under complex conditions. One widely used framework
in policy studies is the “multiple streams” framework (Kingdon, 1995). This model
of the policymaking process focuses on policy choice and agenda setting, or the
question of what leads policymakers to pay attention to one issue over others, and
pursue one policy in lieu of others.

The policy process is heuristically outlined as a sequential set of steps or stages:
problem identification, agenda setting, policy formulation, adoption or decision-
making, implementation, and evaluation. However, real-world policymaking rarely
conforms to this process (Smith & Larimer, 2017). In the multiple streams lens, the
process is neither rational nor linear but is seen as “organized anarchy,” described by
several features: 1) ambiguity over the definition of the problem, creating many pos-
sible solutions for the same circumstances and conditions; 2) limited time to make
decisions and multiple issues vying for policymakers’ attention, leading to uncertain
policy preferences; 3) a crowded policy community with shifting participation; and,
4) multiple agencies and organizations in the policy environment working on similar
problems with little coordination or transparency (Herweg et al., 2018).

In this context, opportunity for change emerges when three, largely separate,
“streams” of interactions intersect: problems, politics, and policies. First, in the
“problem stream,” problems are defined as conditions that deviate from expectations
and are seen by the public as requiring government intervention. Many such “prob-
lems” exist, but not all rise to the level of attention from policymakers. Conditions
must be re-framed into problems requiring government attention. Several factors
can usher this transformation. Changes in the scale of problem, such as increases or
decreases in crime, can raise the attention of government actors. So-called “focusing
events” (Birkland, 1997), or rare and unexpected events, such as shocking violent
crime or a natural disaster (e.g., COVID-19 pandemic), can also serve this purpose.
The murder of George Floyd by police officers in Minneapolis, for instance, was a
focusing event for changing the national conversation around police use of force into
a problem requiring government intervention. Finally, feedback from existing pro-
grams or policies, particularly those that fail to achieve their goals or have unwanted
effects, can reframe existing conditions as problems worthy of attention.

The “policy stream” is where solutions, or policy alternatives, are developed to
address emerging problems. Solutions are generated both by “visible” participants
in the stream, such as prominent elected officials, or by “hidden” actors, such as
criminal justice bureaucrats, interest groups, academics, or consultants. Policy ideas
float around in this stream until they are “coupled,” or linked, with specific prob-
lems. At any given time, policy ideas based in deterrence or incapacitation ration-
ales, including increasing the harshness of penalties or the certainty of sanctions,
and solutions based in rehabilitative rationales, such as providing treatment-oriented
diversion or restorative justice programs, all co-exist in the policy stream. Not all
policy alternatives are seen as viable and likely to reach the agenda; viable solutions
are marked by concerns of feasibility, value acceptability, public support or toler-
ance, and financial viability.

Lastly, the “political stream” is governed by several elements, including changes
to the national mood and changing composition of governments and legislatures
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as new politicians are elected and new government administrators appointed. This
stream helps determine whether a problem will find a receptive venue (Smith & Lar-
imer, 2017). For example, the election of a progressive prosecutor intent on chang-
ing status quo processing of cases through the justice system creates a viable politi-
cal environment for new policies to be linked with problems. When the three streams
converge, that is, when conditions become problems, a viable solution is identified,
and a receptive political venue exists, a “policy window” opens and change is most
likely. For Kingdon (2011), this is a moment of “opportunity for advocates of pro-
posals to push their pet solutions, or to push attention to their special problems” (pg.
165).

Models of the policy change process, of which the multiple streams framework is
just one, may be effectively applied to crime and justice policy spheres. Prior discus-
sions on the ways of thinking about crime and criminal justice can be usefully inte-
grated with models of the policy change process; narratives shape how various con-
ditions are constructed as problems worthy of collective action and influence policy
ideas and proposals available among policy communities. We encourage policy-
makers and policy-oriented researchers to examine criminal justice reform through
policy process frameworks in order to better understand why some reforms succeed,
and why others fail.

Conclusion

When it comes to the criminal justice system, one of the most commonly asked
questions today is: How can we improve the effectiveness of reform efforts? Effec-
tive reform hinges on shared understandings of what the problem is as well as shared
visions of what success looks like. Yet consensus is hard to come by, and scholars
have long differentiated between “policy talk” and “policy action.” The aim of this
essay has been to identify conceptual and practical considerations related to both
policy talk and policy action in the context of criminal justice reform today.

On the conceptual side, we reviewed narratives that create society’s fundamental
ways of thinking about or conceptualizing crime and criminal justice. These narra-
tives reflect value orientations that underlie our criminal justice system and deter-
mine how it functions. On the practical side, we identified considerations for both
policy-oriented researchers and policymakers in thinking through how to make
criminal justice reform more effective. These practical considerations included
variation and complexity in the criminal justice policy environment, problem fram-
ing and policy content, policy aims and outcomes, equity considerations in policy
design and evaluation, and models of the policy change process.

These conceptual and practical considerations are by no means exhaustive, nor
are they mutually-exclusive. Rather, they serve as starting points for productively
thinking and talking about, as well as designing, effective and sustainable criminal
justice reform. At the same time, they point to the need for continuous policy evalu-
ation and monitoring—at all levels—as a way to increase accountability and effec-
tiveness. Indeed, policy talk and policy action do not stop at the problem forma-
tion, agenda setting, or adoption stages of policymaking. Critical to understanding

@ Springer



American Journal of Criminal Justice (2022) 47:1050-1070 1067

effective policy is implementation and evaluation, which create feedback into policy
processes, and is something that should be addressed in future work on criminal
justice reform.
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