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INTRODUCTION

They chanted. They marched. They cried and were arrested. But
in the end, the sudden flare of community activism was not enough
to reverse the decision of the governor appointed U.C. Regents,
who chose to end the university’s thirty year-old affirmative action
policies.

Affirmative action at the University of California (“U.C.”)
has created one of the most racially diverse university systems in

1. Patrick Kerkstra, Protests Explode in Wake of Decision, SUMMER BRUIN,
July 24, 1994, at 1. For an excellent discussion of the historical development of af-
firmative action policies at UCLA School of Law, see Albert Y. Muratsuchi, Com-
ment, Race, Class And UCLA School Of Law Admissions, 1967-1994, 16 CHICANO-
Latmvo L. Rev. 90 (1995); For a discussion of admissions developments affecting
Hispanic applicants, see e.g., Vincent F. Sarmiento, Raza Admissions at the UCLA
School of Law: An Update on Current Policies and Recent Developments, 14 CHI-
cANoO-LAaTINO L. REv. 161 (1994).
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the country, and a hallmark for diversity in higher education.2
The nation’s largest® and most prestigious university system, the
U.C. has a student body which reflects the racial, economic, and
cultural diversity of the Golden State and the nation.

On July 20, 1995, the history of affirmative action at the U.C.
took a dramatic and controversial turn. After a turbulent twelve-
hour meeting marked by a bomb threat, political grandstanding,
and student demonstrations, the U.C. Regents resolved,* in a
greatly divided vote,® to terminate affirmative action in univer-
sity admissions and employment.¢ The resolution, named after
its author, U.C. Regent Ward Connerly, makes the U.C. the first
university system in the nation to formally scale back its own af-
firmative action policies.”

The Connerly Resolution threatens to undermine the U.C.’s
past efforts to open the doors of educational opportunity to mi-
norities. Consequently, U.C. officials are scrambling to reassess
and reformulate admissions procedures and practices to comply
with the Connerly Resolution in a way which will maintain the
racial diversity that affirmative action policies have achieved.®
Likewise, students are waging a valiant, if unlikely, struggle to
change the U.C. Regents’ collective mind.®

2. Amy Wallace, UC Regents in Historic Vote, Wipe Out Affirmative Action,
L.A. Tmmes, July 21, 1995, at Al.

3. The University of California consists of nine university campuses and more
than 162,000 students. Id.

4. The two resolutions were proposed by Regent Ward Connerly. In those
resolutions, the U.C. Regents abolished affirmative action practices in two areas:
student admissions and in employment and contracting. See Office of the Secretary,
SP-1, Policy Concerning Equal Treatment—Admissions, July 12, 1995 [hereinafter
“Connerly Resolution”}; Office of the Secretary, SP-2, Policy Ensuring Equal Treat-
ment—Employment and Contracting, July, 12, 1995 (on file with author). This pro-
ject concerns itself solely with the former resolution.

5. The U.C. Regents voted 14-10 in favor of the Connerly resolution to end
affirmative action in student admissions. Amy Wallace, UC Regents in Historic Vote,
Wipe Out Affirmative Action, L.A. TiMes, July 21, 1995, at Al.

6. Id. The Connerly Resolution, which applies equally to undergraduate, grad-
uate and professional schools admission policies, will take effect January 1, 1997 and
affect the entering Class of 2000. Connerly Resolution, §2. For a discussion of the
political dynamics of the U.C. Regents’ vote, see Dave Lesher, Affirmative Action
Raises Wilson Profile, L.A. TiMEs, July 31, 1995, at A3. See also infra note 11 and
accompanying text.

7. Ronald J. Ostrow, UC Vote Places Money to State at Risk, Panetta Says, L.A.
TiMEs, July 24, 1995, at Al.

8. See, e.g., Memorandum from Susan Prager, Dean of the UCLA School of
Law, to UCLA law students (Oct. 5, 1995) (on file with the author); Richard C.
Paddock, U.C. Berkeley Unveils Plan to Maintain Racial Diversity, L.A. TIMEs, Sept.
8, 1995, at Al. ‘

9. Since the Connerly resolution passed, there have been several major student
demonstrations at the university campuses. See, e.g., Amy Wallace, Protesters Dis-
rupt UC Regents Meeting, L.A. TiMEs, Sept. 15, 1995, at A3; Monica Valencia, 300
Protest Regents on Affirmative Action, S.F. Examin., July 24, 1995, at A9; Gale Hol-
land, Protests Erupt as Regent’s Eliminate Affirmative Action, USA Topav, July 21,
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The purpose of this Comment is to articulate and to survey
one set of admissions policies which, while adhering to the re-
strictions of the Connerly Resolution, will attempt to preserve
the current levels of racial diversity at UCLA School of Law
(“UCLAW”). This Comment advocates a particular policy, the
diversity/disadvantage (“D/D”) model. This Comment argues
that the D/D model would provide a more effective, efficient,
and equitable distribution of valuable resources than would the
adoption of a merely socioeconomic policy. By addressing the
underlying concerns of affirmative action, namely, diversity and
socioeconomic disadvantage, the D/D model would avoid the
over and under inclusiveness of race as a proxy for those two
concerns. Moreover, such an admissions policy would not drive
the divisive wedge of race between beneficiaries and non-
beneficiaries.

Part I of this Comment paints with broad strokes a picture
which roughly captures the nature of the affirmative action de-
bate. Part II places the Connerly Resolution in the national con-
text of the current conservative tide of the Republican majority
Congress, Supreme Court rulings, and California legislation on
the subject of affirmative action, arguing that the adoption of a
race-neutral admissions policy was inevitable, given the political
climate. Part ITI anchors the discussion of the policy and practice
of U.C. affirmative action to the concrete example of UCLAW.
UCLAW'’s former affirmative action policy is then introduced
and critically analyzed. Part IV explores two goals, taken from
UCLAW’s stated mission, which will guide our selection of an
alternative admissions policy: racial diversity and academic
excellence.

Part V presents several alternatives to replace the current
UCLAW admissions policy. Such alternatives include admissions
proposals based upon the consideration of factors, in addition to
an applicant’s predictive index, such as economic disadvantage,
diverse social experience, family educational background, work
experience, history of community activism and volunteer experi-

1995, at 1A. Also, students organized a “National Day of Action” wherein students
nationwide protested the Regents’ decision, including students at Yale and Harvard
Colleges. See e.g, Amy Wallace, Thousands Rally at UC Campuses for Affirmative
Action, L.A. TiMes, Oct. 13, 1995, at Al; Noel Hartman, Students Hold Rally in
Support of Affirmative Action Programs, YALE DAILY NEws, Oct. 13, 1995; Robert
Jystad, Law Students Join Affirmative Action Protest, THE DOCKE, Oct. 1995, at 1.
Moreover, in the last week of October, several students at U.C. Irvine went on a
hunger strike to have their appeals to reverse the U.C. Regents decision heard at the
state capitol. See Martin Miller, 7 Arrested at UC Irvine Hunger Strike, L.A. TIMES,
Oct. 30, 1995, at A3; Eric Bailey, Hunger Strikers Rally in Capitol, L.A. TiMEs, Nov.
1, 1995, at A3.
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ence. Part V will also explore the limits and weaknesses of these
proposals. A

Although this Comment focuses on the problem of re-
forming UCLAW’s admissions policy and practices to comply
with the Connerly Resolution, the discussion herein may find
broader application. This Comment represents the beginning of
a more detailed and fruitful discussion concerning UCLAW ad-
missions policies and practices. Hopefully, UCLAW’s Special
Committee on Admissions Policy will select an admissions policy
which will uphold UCLAW'’s high academic standards, yet pre-
serve the racial diversity that has made UCLAW a beacon of
hope to aspiring minority lawyers. In a country and profession
which undervalues the beneficial effect that attorneys with di-
verse social and cultural perspectives may have on the efficacy of
legal practice, UCLAW has stood as an exception to the rule.

I. Tuae NATURE OF THE AFFIRMATIVE ACTION DEBATE

There are two fundamental, opposing views of race-based
affirmative action. I will illustrate these two views with the fol-
lowing example. Imagine a relay race on a four hundred and
forty yard track. Each sprinter must run one hundred and ten
yards and pass his baton to the next sprinter, except for the last
sprinter who must race to the finish line. Let us assume that each
sprinter is of a different racial group and that all racial groups
recognized by UCLAW Admissions are represented (i.e., white,
black, Latino, Asian, and American Indian). The athletes have
stretched and are in position at their starting blocks. Beads of
perspiration freckle the runners’ nervous brows. The starter
holds her starting gun high in the air. A crisp shot echoes
through the air. The race begins.

In the race for degrees of higher education, opponents and
proponents of affirmative action have contrary opinions as to
where the sprinters should place their starting blocks. Oppo-
nents of affirmative action believe that all the starting blocks
should be placed along a straight line, giving each sprinter an
equal chance at victory. The opponents of affirmative action thus
presuppose that everyone begins with an equal opportunity—
that we are all de facto equal. Opponents of affirmative action
believe that no one should be favored regardless of race, regard-
less of historical context, and regardless of socioeconomic
conditions.

Proponents of affirmative action disagree, noting that whites
have had the inside track for many years. Proponents of affirma-
tive action claim that to ignore the reality of societal disparities
between whites and racial minorities would only serve to exacer-
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bate such disparities. If the white sprinter’s starting block is par-
allel to the minority runners’ starting blocks, and the white
sprinter has the inside track, then such “equal treatment” can
only insure the repeated victory of the white sprinter. As years
pass, and the competitions wear on, the gulf between whites and
minorities grows ever larger. If, however, each runner’s starting
block is staggered so that a runner on the outside track has just
as much of an advantage as a runner on the inside track, then
each runner has a truly equal opportunity to win the race.

The two opposing views of affirmative action may be simpli-
fied further. On the one hand, opponents of affirmative action
assume that we all begin with an equal opportunity, and hence an
equal start. On the other hand, proponents of affirmative action
believe that we must correct societal disparities among racial
groups to insure such equal opportunity. Of course, both views
oversimplify reality. The problems with which we are faced are
extremely complicated. Nonetheless, these views may serve as a
conceptual guide to help us navigate the gulf that separates pro-
ponents and opponents of affirmative action.

II. Tue CONSERVATIVE BACKLASH AGAINST
AFFIRMATIVE ACTION

The U.C. Regents’ decision to overturn thirty years of af-
firmative action did not take place in a political vacuum.!® In
several ways, the decision to abolish affirmative action was inevi-
table. Had the U.C. Regents not resolved to abolish affirmative
action, then affirmative action would most likely have been dis-
placed by the so called California Civil Rights Initiative.!! And,
even if the initiative were not to succeed, affirmative action at
the U.C. would not likely have survived a constitutional chal-

10. Some commentators asserted that “the board [of Regents] delivered a quid
pro quo to the governor, who appointed six of its members, [in time for his presiden-
tial bid).” Elaine Woo, Regents: Too Much Clout?, L.A. TiMES, July 22, 1995, at Al,
A26. Marguerite Archie-Hudson, chair of the state assembly’s higher education
committee, has remarked that the regents are acting as political appointees as op-
posed to trustees of an institution of higher learning. Jd. Moreover, it is interesting
to note Governor Wilson’s selective attendance of regent board meetings. As Gov-
ernor, Pete Wilson serves as president of the U.C. Regents. See Amy Wallace, Wil-
son to Vote as Regent Against Affirmative Action, L.A. TiMEs, July 7, 1995, at A 29.
However, Governor Wilson rarely attends meetings. In fact, prior to the U.C. Re-
gents July 20th meeting to end affirmative action, the last time Governor Wilson
attended a U.C. Regents meeting was January 1992, when he voted to increase un-
dergraduate fees 24%. Id.

11. See infra text at ILC for discussion of California legislation. Polls have
shown that Anglo-Americans have opposed affirmative action 75% to 25% for the
last five years. Charles Oliver, Next Hot Button in California Anti-Quota Ballot Ini-
tiative Presages National Debate, INVEST. Bus. DaiLy, May 9, 1995, at Al (quoting
David Bositis, senior political analyst for the Joint Center on Political and Economic
Studies).
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lenge, given the recent decisions and composition of the Supreme
Court.l2 Moreover, when these factors are combined with the
mounting political pressures of white voter backlash, the move to
end affirmative action would appear to be an unstoppable
force.13

Opponents of affirmative action argue that the face of the
national dialogue over affirmative action policies has changed.
Thirty years ago, affirmative action policies were instituted to re-
dress whites’ historical, sometimes legally sanctioned, discrimina-
tion against minorities because of the color of their skin.
Implemented under the Kennedy administration, and later ex-
panded by the administration of President Lyndon Johnson, af-
firmative action policies were enacted in an attempt to even the
playing field in education, employment and other areas; to pro-
vide minorities with the opportunity to gain access to profes-
sional and academic fields from which they had been historically
excluded.’* Opponents of affirmative action claim that today,
however, the policy has gone too far. Whites assert that they are

12. See infra text at part ILB for discussion of the recent Supreme Court rulings
affecting affirmative action policies. Also, in a new twist in the growing affirmative
action debate, Tarzana attorney Allan J. Favish has filed a lawsuit against U.C. law
and medical schools contending that the U.C. system of admissions violates state
business codes by requiring a $40 application fee without divulging the importance
of a person’s race to the admissions process. Eric Slater, UC Accused of Affirmative
Action Consumer Fraud, L. A. TiMES, June 9, 1995, at B3. Terry Colvin, spokesman
for the Office of the UC president, has responded, “Providing the type of informa-
tion Mr. Favish wants (printed on application materials) would imply that test
scores, grade-point average and ethnicity are the only criteria used in admission.”
Id

13. Some analysts have described what they term a “white voter backlash” to
such events as the Million Man March, the O.J. Simpson verdict, and the Los Ange-
les Riots. See Yvette Collymore, United States: Republicans Deaf, Dumb and Blind
to Black March, INTER PRrESs Serv, Oct. 17, 1995 or 1995 WL 10134967; Brian Mc-
Grory, White Backlash Feared Over Simpson Verdicts, Bost. GLOBE, Oct. 8, 1995, at
1; K.L. Billingsley, Students Back Affirmative Action Protests Add to Racial Discord
in California After Simpson Trial, WasH. TiMEs, Oct. 14, 1995, at A2. Some say this
backlash has already taken place, largely through the Republicans in Congress who
have been promoting cuts to social programs as part of their “Contract with
America.” Yvette Collymore, United States: Republicans Deaf, Dumb and Blind to
Black March, INTER PRrESs SERV., Oct. 17, 1995, available in WL 10134967. And, in
California, backers of the anti-affirmative action ballot, the CCRI, said they are an-
ticipating a surge in support. See Brian McGrory, White Backlash Feared Over
Simpson Verdicts, Bost. GLOBE, Oct. 8, 1995, at 1. However, a nationwide poll re-
leased in July by CnN/Usa TopAY/Garrup “found that two-thirds of Americans
believe that affirmative action has been good for the country and only one quarter
believe it should be eliminated.” Dave Lesher, Affirmative Action Raises Wilson
Profile, L.A. TiMEs, July 31, 1995, at A3, Al5. More than two-thirds also agree
“with President Clinton’s position that affirmative action programs do not have to
discriminate against whites.” Id. at A1S5.

14. Cruz Reynoso, Professor of Law at the UCLA School of Law and former
California Supreme Court Justice, Symposium on Affirmative Action: Justice
Through Opportunity, Excellence Through Diversity, at UCLA School of Law, in
Los Angeles, CA. (Apr. 27, 1995).
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falling prey to, and being discriminated against by the very same
programs designed to compensate minorities.!>

A. Republican Majority in Congress

The present hostility towards affirmative action may be
traced to a broader anti-government sentiment that has devel-
oped in politics nationwide. Justice Clarence Thomas’ Adarand
concurrence illustrates this skepticism of government: “Govern-
ment cannot make us equal; it can only recognize, respect, and
protect us as equal before the law.”16 In fact, skepticism of “big”
government was at the heart of the GOP platform in the congres-
sional elections of November 1994.17 As a result of those elec-
tions, the Republican Party gained control of both the House of
Representatives and the Senate for the first time in four
decades.!®

Republican representatives and senators, elected to repre-
sent, among other interests, the fears of angry white males, began
to whittle away at federal programs long considered liberal dar-
lings. The Contract with America, the centerpiece of the Repub-
lican congressional platform, is a document which contains
Republican promises to bring many issues to the floor of the
House within the first one hundred days of the new Congress.!®
The Contract with America specifically targeted ostensibly “fis-

15. A particularly characteristic example of this attitude is related by Senate
Majority Leader, and Republican presidential candidate, Bob Dole (R-Kan.) in a
February television interview: “The people of America are now paying a price for
things that were done before they were born.” Sheryl Stolberg, Affirmative Action
Gains Often Come at a High Cost, L.A. TiMEs, Mar. 29, 1995, at Al. Claims of
“reverse discrimination” abound. See e.g., Howard Fineman, Race and Rage/Affirm-
ative Action: Republicans Hope It Will Drive a Wedge Between Liberal Democrats
and White Swing Voters, NEWSWEEK, Apr. 3, 1995, at 23. Perhaps the most ardent
opponent of affirmative action in the state of California has been its governor, Pete
Wilson. Gov. Pete Wilson has said, “Racial preferences are by definition racial dis-
crimination . . . Abolishing [affirmative action] last July was not only necessary to
meet our mission as an institution of higher learning committed to the fundamental
American principles of equal opportunity and individual merit, it was critical to
maintaining support from the millions of hard working Californians whose taxes fi-
nance this institution.” Michael Howerton, U.C. Delays Affirmative Action Deci-
sion, DALY BRUIN, Jan. 19, 1996, at 1.

16. Adarand Constructors Inc. v. Pena, 115 S.Ct. 2097, 2119 (1995) (Thomas, J.,
concurring).

17. ‘The most successful Republican candidates for Congress typically fused that
Reaganite anti-government message with a hard-line on social issues such as crime
and welfare and a demand for congressional and political reform, especially term
limits. Ronald Brownstein, Partisanship Could Sour GOP Triumph, L.A. TiMEs,
Nov. 9, 1994, at Al. Frank Luntz, a Republican pollster and adviser to Newt Ging-
rich remarked, “You’d have to go back to the 1890s to find so many different groups
that have sprung up that are anti-Washington.” Id.

18. Robert Shogan & David Lauter, Republicans Score a Sweeping Victory, L.A.
TiMEs, Nov. 9, 1994, at Al.

19. NEwT GINGRICH ET AL., CONTRACT WITH AMERICA 9-11 (1994).



158 CHICANO-LATINO LAW REVIEW  [Vol. 18150

cal” issues, such as balancing the budget, lowering taxes, cutting
federal spending, and reforming welfare.?® Such issues, however,
have had a disproportionate impact on minorities and the
socioeconomically disadvantaged.?!

President Bill Clinton has voiced support of affirmative ac-
tion, and vows to veto any legislation abolishing federal affirma-
tive action policies?2 The President has declared that
“affirmative action remains a useful tool for widening economic
and educational opportunity . . . .”2®> Moreover, if re-elected in
1996, President Clinton could feasibly create a Supreme Court
majority which would loosen the strict scrutiny of affirmative ac-
tion policies and possibly overrule Adarand.?*

B. Supreme Court Rulings

During its summer 1995 term, the Supreme Court, in a series
of decisions, Adarand v. Pena, Miller v. Johnson, and Missouri v.
Jenkins, sent a clear message to the nation that race-conscious
remedies are under fire. Each decision has hacked away at what
liberals regard as the major achievements of the civil rights
movement.?> In Adarand, Justice Sandra Day O’Connor, cau-
tioned: “our decision today alters the playing field in some im-
portant respects.”?6 In effect, the Supreme Court’s decisions

20. Janet Hook, The Long March to a Revolution, L.A. TIMES, Apr. 7, 1995, at
Al. In a recent New York Times-CBS poll, voters saw a potential conflict between
House Republicans’ push for massive tax cuts and efforts to balance the budget, and
the polls show voters are thus far unconvinced by GOP arguments that they can do
both. Id. Polis also suggest that ambivalent voters do not like big deficits but want
to keep their Social Security benefits; they dislike welfare, but don’t want to see
homeless women with children on the streets. They chafe under federal regulations,
but want to have clean drinking water. Id.

21. Assoc. Press, NAACP Chief Warns of Society with More Anger than Power,
L.A. Tmves, May 3, 1995, A18.

22. Paul Richter, Clinton to Back Preferences for Race, Gender, L.A. TiMES,
July 19, 1995, at Al. Although the Republican party holds the majority of seats in
both the House of Representatives and the Senate, it does not have sufficient num-
bers to oppose a Presidential veto. Reality Bites, USA Tobay, Nov. 14, 1994, at
Al4. A piece of federal anti-affirmative action legislation would require bipartisan
support to be ratified. Id.

23. President William Clinton No Quotas in Theory or Practice, L.A. TiMEs,
July 2;), 1995, at Al12 (excerpts from President Clinton’s remarks on affirmative
action).

24, Terry Eastland, Rule of Law: Congress and Clinton, WaLL St. J., June 14,
1995, at A19. Two of the dissenters in the Adarand decision were Clinton appoin-
tees: Justice Ginsburg and Justice Breyer. Id. See discussion of Adarand infra at
part ILB.

25. Paul M. Barrett et al., Budding Backlash? Race, Sex Preferences Could Be-
come Target in Voter Shift to the Right/Some in GOP Plan Assault, And California
May See a Grass Roots Initiative/A Case Before the Supreme Court, WALL ST. . J.,
Jan. 11, 1995, at Al.

26. Adarand Constructors Inc. v. Pena, 115 S.Ct. 2097, 2118 (1995).



1996] UCLAW ADMISSIONS IN THE AFTERMATH 159

have not only altered the playing field, but have changed the
game.

On June 12, 1995, in Adarand?’ the Supreme Court placed
all federal set-aside programs on the defensive, when it held that
“all racial classifications, whether imposed by the federal, state or
local government, must be subjected to strict scrutiny.”?® In or-
der to survive strict scrutiny, racial preferences are justified only
if they are narrowly tailored to redress past discrimination. Very
few cases satisfy this strict scrutiny standard.?®

The Adarand Court also took the unusual step of formally
overturning Metro Broadcasting v. FCC, an inconsistent prece-
dent case, where the Supreme Court held that racial classifica-
tions imposed by the state government must be strictly reviewed,
whereas racial classifications imposed by the federal government
need only undergo intermediate scrutiny.3® Justice O’Connor
pronounced in dicta that “all governmental action based on race
... should be subjected to detailed judicial inquiry to ensure that
the personal right to equal protection of the law has not been
infringed.”3!

On the same day as the Adarand decision, the Supreme
Court held, in Missouri v. Jenkins, that court-ordered desegrega-
tion of the Kansas City School District could be ended despite
the fact that the achievement scores of minority students in the
school district were below national norms.32 The Jenkins Court
rejected the notion that whether minority student scores were be-
low national standards should be the test of whether the school
district had reached partially unitary status.33 The Jenkins Court
underscored that the basic task is to determine “whether the re-
duction in achievement by minority students has been remedied

27. In 1989, Mountain Gravel & Construction Co. (Mountain Gravel) was
awarded a contract for a highway construction project in Colorado by the federal
government. Mountain Gravel then solicited bids from Adarand Construction, Inc.
(“Adarand”), a Colorado-based construction company, and Gonzales Construction
Co. (“Gonzales”) to complete the guardrail portion of the highway project.
Adarand lost the contract to Gonzales despite having submitted a lower bid. Ac-
cording to the terms of the Mountain Gravel contract with the federal government,
Mountain Gravel would receive a bonus if it subcontracted the guardrail work to a
minority-owned business (“MBE”). The owner of Adarand is white; the owner of
Gonzales is a minority. Adarand sued. Id. at 2102.

28. Id. at 2113.

29, Justice O’Connor also made a concerted effort “to dispel the notion that
strict scrutiny is ‘strict in theory, but fatal in fact.’” Id. at 2117 (quoting Fullilove v.
Klutznick, 448 U.S. 448 (1980)). What, however, this would mean in practice re-
mains to be seen.

30. Metro Broadcasting v. FCC, 497 U.S. 547, 564-565 (1990), overruled by
Adarand Constructors Inc. v. Pena, 115 S.Ct. 2097 (1995).

31. Adarand, 115 S.Ct. at 2113-14.

32, Missouri v. Jenkins, 115 S.Ct. 2038, 2055 (1995).

33. Id
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to the extent practicable.”?* For consideration of that question,
however, the Jenkins Court remanded the case to the District
Court.

Finally, in Miller v. Johnson, the Supreme Court undercut
black and Latino voting power by ruling that a congressional re-
districting plan in Georgia, which carved the district into racial
blocs by using race as a “predominant factor,” violated the Four-
teenth Amendment.3> Under the current regime, when a minor-
ity brings a claim of voter dilution under the Voting Rights Act
and the Fifteenth Amendment, the minority must prove actual
harm to her voting power and intent to discriminate on the part
of the district line drawers. Yet, when a nonminority brings a
claim of voter dilution under the Fourteenth Amendment, based
upon racially drawn districts, the nonminority need not prove
any actual harm to her voting power, such harm is presumed.
The nonminority need only prove that race was a predominant
factor in the drawing of district lines.

This conservative shift is hardly surprising if one considers
the changed composition of the Supreme Court.3¢ Chief Justice
Rehnquist, Justice Scalia,®” and Justice Thomas have repeatedly
opposed affirmative action programs. Justices O’Connor and
Kennedy have also expressed serious doubts about affirmative
action programs in past decisions.3® Justices O’Connor and Ken-
nedy have joined the Chief Justice Rehnquist, Justice Scalia, and
Justice Thomas to make the 5-4 majority in Adarand Construc-
tors, Inc. v. Pena, Missouri v. Jenkins, and Miller v. Johnson.

34. Id

35. Miller v. Johnson, 115 S.Ct. 2475 (1995).

36. Since the Supreme Court’s 1990 decision in Metro Broadcasting v. FCC, Jus-
tices Blackmun, White, Marshall, and Brennan have left the bench. They have been
replaced by Justices Clarence Thomas, David Souter, Ruth Bader Ginsburg, and
Stephen Breyer. The latter two are Clinton appointees.

37. Perhaps the most vociferous opponent of affirmative action, Justice Antonin
Scalia has endorsed a color blind interpretation of the Constitution. “To pursue the
concept of racial entitlement—even for the most admirable and benign purposes—is
to reinforce and preserve for future mischief the way of thinking that produced race
slavery, race privilege and race hatred.” Adarand Constructors Inc. v. Pena, 115 S.
Ct. 2097, 2119 (1995) (Scalia, J., concurring). “[O]nly a social emergency rising to
the level of imminent danger to life and limb . . . can justify an exception to the
principle embodied in the Fourteenth Amendment that ‘four] Constitution is color-
blind, and neither knows nor tolerates classes among citizens.” City of Richmond v.
Croson, 488 U.S. 469, 521 (1989) (Scalia, J., concurring) (quoting Plessy v. Ferguson,
163 U.S. 537, 559 (1896) (Harlan, J., dissenting)).

38. “Classifications based on race carry a danger of stigmatic harm. Unless they
are strictly reserved for remedial settings, they may in fact promote notions of racial
inferiority and lead to a politics of racial hostility.” City of Richmond v. Croson, 488
U.S. 469, 493 (1989); “More disturbing still is the renewed toleration of racial classi-
fications that its new standard of review embodies.” Metro Broadcasting v. FCC,
497 U.S. 547, 610 (1990) (O’connor, J., dissenting). “I regret that after a century of
judicial opinions we interpret the Constitution to do no more than move us from
‘separate but equal’ to ‘unequal but benign.’” Id. at 637-8 (Kennedy, J., dissenting).
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C. Cdlifornia Legislation

The focal point of the country’s anti-affirmative action senti-
ment in 1978, when the Supreme Court, in U.C. Regents v.
Bakke, held racial quota systems to be unconstitutional,?® Cali-
fornia has once again garnered the national spotlight with the
politically correct-sounding California Civil Rights Initiative40
(“CCRI”). The CCRI, authored by two obscure academics at
Cal State Hayward, proposes to excise the consideration of race,
sex, color, ethnicity and national origin from all state employ-
ment, education and contracting decisions.** According to polls,
the CCRI is receiving wide support and will likely become law
after the November 1996 elections.*?

“As California goes, so goes the nation,” observed one com-
mentator.43 Therefore, it is unsurprising that the initiative’s au-
thors hope to create enough momentum to pressure the federal
government to ban affirmative action, even in the private sec-
tor.# Endorsed by the California Republican Party and heralded

39. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 320 (1978).

40. “Neither the State of California nor any of its political subdivisions or
agents shall use race, sex, color, ethnicity or national origin as a criterion for either
discriminating against, or granting preferential treatment to, any individual or group
in the operation of the State’s system of public employment, public education or
public contracting.” Text of proposed California Civil Rights Initiative, Assoc
PrEss, Feb. 12, 1995. The California Civil Rights Initiative goes on to exempt feder-
ally mandated affirmative action programs and court ordered consent decrees. The
initiative would leave private-sector affirmative action programs unaffected.

41. See Hugh Dellios, Anti-Affirmative Action ‘Wildfire’ Smolders in California
Measure Proposal Would Ban Preference for Race, Gender, Cx1. TRris., Dec. 4, 1994,
at 7. Of course, this point is now moot in the case of U.C. admissions, employment
and contracting. See Amy Wallace, U.C. Regents Refuse to Yield on Affirmative Ac-
tion Ban, L.A. TiMEs, Jan. 19, 1996, at A1l. However, the initiative’s success would
mean that the U.C. Regents could not reverse the ban on affirmative action.

42. The most recent Field Poll, taken in September, showed 58 percent support
for CCRI with 33 percent against. Among Demaocrats, 41 support CCRI, which is
favored by 78 percent of Republicans and endorsed by the state Republican Party
and Gov. Pete Wilson. K.L. Billingsley, Students Back Affirmative Action Protests
Add to Racial Discord in California After Simpson Trial, WasH. TiMEs, Oct. 14,
1995, at A2. However, the CCRI authors have had considerable difficulty gathering
the nearly 700,000 signatures needed to place their initiative on the 1996 ballot. Dan
Moran, Initiative Backers Duel for Dollars, L.A. TiMES, Jan. 16, 1996, at A3. Gov.
Pete Wilson, in a recent letter to CCRI supporters, wrote: “There is no time to lose”;
Wilson noted that the CCRI backers have a month to gather the final 300,000 signa-
tures to ensure that the measure will be on the November ballot. Id. Also, a nation-
wide poll released in July by CNN/USA Topav/Garrup found that two-thirds of
Americans believe that affirmative action has been good for the country and only
one quarter believe it should be eliminated. Dave Lesher, Affirmative Action Raises
Wilson Profile, L.A. TiMEs, July 31, 1995, at A3.

43. Terry Eastland, a conservative legal analyst, quoted in Paul M. Barrett et al,
Budding Backlash? Race, Sex Preferences Could Become Target In Voter Shift To
The Right/Some In GOP Plan Assault, And California May See A Grass Roots Initia-
tive/A Case Before The Supreme Court, WALL ST. J., Jan. 11, 1995, at Al.

44. Id. “They want a return [sic] to a ‘color-blind’ system for determining who
gets jobs and seats in high school and university decisions.” Id. Los Angeles County
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by conservatives such as William F. Buckley, Jr. and Pat
Buchanan, the CCRI is the latest offensive in a rising backlash
against affirmative action programs.4> Civil rights advocates fear
the measure will expose a generation’s progress, in battling dis-
crimination and providing equal opportunity, to the whims of an-
gry voters eager to lash out against minorities.*6

The CCRI rises on the heels of another popular ballot initia-
tive that polarized voters along racial lines—Proposition 187.47
Proposition 187, passed in November 1994, would ban illegal im-
migrants from receiving public education, nonemergency health
care and social welfare services.#®* One commentator has re-
marked, “The signal sent by 187 is that it’s OK to go after immi-
grants and to go after minorities in general. It’s no surprise that
Proposition 187 is the first step in the onslaught against affirma-
tive action programs.”4?

ITII. UCLA ScHOOL OoF LAwW ADMISSIONS

The UCLAW admissions process is centrally organized,
mechanistic, and fundamentally implemented by one man, the

Supervisor Michael D. Antonovich became the first person to sign the initiative’s
ballot petition. David Bloom, Affirmative Action Foes Open Drive For ‘96 Vote,
L.A. DaiLy News, Sept. 29, 1995, at N1. Antonovich remarked: “It will take its
place alongside Proposition 13 in starting a nationwide movement . . . it will replace
quotas with fairness and merit.” Id.

45, See Hugh Dellios, Initiative Afoot to End Affirmative Action in State, S.F.
Examin., Dec. 4, 1995, at Al. A statewide poll by the Field Institute released in
March showed that California registered voters support the initiative 60% to 35%
with only 5% undecided. Charles Oliver, Next Hot Button in California Anti-Quota
Ballot Initiative Presages National Debate, INvEsT. Bus. DAILY, May 9, 1995, at Al.
Anglo-Americans support the measure 65% to 29%; slim majorities of blacks, His-
panics, and Asians oppose the measure. Id. See supra note 40 and accompanying
text.

46. Hugh Dellios, Initiative Afoot to End Affirmative Action in State, S.F. Ex-
AMIN., Dec. 4, 1995, at Al

47. Proposition 187 passed 59 percent to 41 percent. Nervous Californians Fear
Racial ‘Witch Hunts’, Assoc. Press., Nov. 10, 1994. Whites number 54 percent of
California’s 32 million people; Hispanics, 29 percent. Id. Two-thirds of Hispanic
voters opposed Proposition 187; two-thirds of whites voted yes, as did a majority of
blacks and Asians. Id. Much like Wilson’s use of Proposition 187 during his 1994 re-
election campaign, affirmative action became the centerpiece of Pete Wilson’s failed
bid for the GOP presidential nomination. See Bill Stall, Wilson Steps Up Affirmative
Action Attack, L.A. TiMes, July 19, 1995, at A3.

48. Marni McEntee, Activists Examine Prop. 187 CSUN Panel Weighs Measure’s
Aftermath, L.A. Dawy News, Oct. 15, 1995, at N7. It would also require officials to
report suspected illegal immigrants to state and federal authorities. Id. Despite
Proposition 187’s popular voter appeal, however, the effect of the measure has been
narrowed considerably by a recent federal court ruling that the state is preempted by
the federal government from barring health care and social services that are feder-
ally funded. See Paul Feldman, Major Portions of Prop. 187 Thrown Out by Federal
Judge, L.A. TimMEs, Nov. 21, 1995, at Al. .

49. Marni McEntee, Activists Examine Prop. 187 CSUN Panel Weighs Measure’s
Afterm;zth, L.A. DALY NEws, Oct. 15, 1995, at N7 (quoting Economist Manuel Pas-
tor, Jr.).
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Dean of Admissions, Michael Rappaport. Rappaport describes
himself as an administrator who only implements the faculty’s
admissions policies, particularly those set forth in the Karst Re-
port.5® However, those students who have worked with Rap-
paport insist that he has broad discretion to decide what diversity
factors listed in the Karst Report will receive more weight than
others.5! Although UCLAW’s admissions process once involved
student and faculty participation in the admissions process, stu-
dent participation, in the form of minority advocate organiza-
tions, has dwindled to mere advisory positions and the faculty
has retreated from the admission process, seemingly satisfied
with delegating sole authority to the Dean of Admissions.>?

A. Policy

Until the regents’ decision, UCLAW, in effect, employed
two admissions policies.5® Sixty percent of the first year class was
admitted based solely upon demonstrated academic merit.5¢ The
remaining forty percent was admitted on the basis of academic
merit plus other considerations, including age, life experience
and background, work history, ethnicity, outstanding achieve-
ments, and disadvantages overcome.>® The latter admissions pol-

50. Albert Y. Muratsuchi, Comment, Race, Class And UCLA School Of Law
Admissions, 1967-1994, 16 CaicaNo-LaTtiNo L. Rev. 90, 119 (1995). The Karst Re-
port was an in depth analysis of UCLA’s admissions process issued subsequent to
the Supreme Court’s 1978 Bakke decision. The Karst Report’s diversity criteria in-
cluded: (1) racial/ethnic background, (2) ability in languages other than English, (3)
work experience or career achievement, (4) previous positions of leadership or other
special achievements, (5) prior community or public service, (6) unusual life exper-
iences, (7) physical handicap or other disadvantage, (8) career goals, (9) economic
disadvantage. Memorandum from the Admissions Task Force to the Faculty 18
(Nov. 21, 1978) (on file with the UCLA Law Library) [hereinafter Karst Report].

51. Muratsuchi, supra note 50. For example, although economic disadvantage is
listed in the Karst Report as a diversity criterion, Rappaport does not give it much
weight. Rather, Rappaport considers economic disadvantage primarily to discern
whether the applicant’s grades and LSAT may not fully reveal the applicant’s aca-
demic potential. Id. at 120.

52. Id at 121.

53. A discussion of the history of UCLA’s admission policy is beyond the scope
of this project. For an excellent discussion of the historical development of affirma-
tive action policies at UCLA School of Law, see Muratsuchi, supra note 50. For a
discussion of admissions developments affecting Hispanic applicants, see e.g., Vin-
cent F. Sarmiento, Raza Admissions at the UCLA School of Law: An Update on
Current Policies and Recent Developments, 14 Caicano-LATINO L. Rev. 161 (1995).
This project will limit itself to a description of the present UCLA admissions policy.

54. Merit is defined by the Admissions Office as the applicant’s predictive index
score, which is a composite of the applicant’s UGPA and LSAT score. See Admis-
sions Office Memorandum, Questions Most Frequently Asked About the UCLA
School of Law, September 1995 (on file with the author). See also infra Part IL.B
for explanation of how predictive index score is derived.

55. Admissions Office Memorandum, Questions Most Frequently Asked About
the UCLA. School of,Law, September 1995 (on file with the author). Students who
have worked with Dean Rappaport insist that he has broad discretion in deciding
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icy was referred to as UCLAW’s diversity admissions program,
the former was referred to as UCLAW’s regular admissions pro-
gram. This sixty/forty breakdown was the admissions office’s
general goal, although the actual breakdown varied from year to
year.6 :

B. Practice

An application for admission to UCLAW consists of a per-
sonal statement, two letters of recommendation, law school ad-
missions test (“LSAT”) score, undergraduate transcript
(“UGPA”), and the option of indicating one’s race: All appli-
cants are assigned a predictive index score based on the for-
mulaic combination of their LSAT and UGPA.57 The predictive
index score is based on a scale of one thousand. UGPA and
LSAT are equally welghted for purposes of the predictive index
score, each consisting of a maximum individual score of five hun-
dred.>8 The UCLAW Admissions Office (“Admissions”) con-
verts an applicant’s LSAT score, by means of a linear
transformation, to a scale of five hundred. Likewise, Admissions
converts an applicant’s UGPA to a scale of five hundred.

However, Admissions subjects an applicant’s UGPA to-a
more complex transformation than the LSAT score. An appli-
cant’s UGPA is adjusted in two respects. ' First, an applicant’s
UGPA is adjusted positively in consideration of the quality of the
undergraduate institution. For example, a 3.6 UGPA from Yale
University would outrank a 3.6 UGPA from Cal State L.A.5°
Second, an applicant’s UGPA is adjusted negatively in considera-
tion of the institution’s grade inflation. Hence, a 3.6 UGPA from
Stanford may be ranked less than a 3.6 UGPA from U.C. Berke-
ley. After Admissions performs these two adjustments, the re-
sult is converted to a scale of one thousand, known as the
national grade point average. Admissions then divides the na-
tional grade point average in half, which results in a maximum
score of five hundred. Finally, Admissions adds the converted

which diversity factors will receive more weight than others. See also Muratsuchl,
supra note 50, at 119.

56. Muratsuchi, supra note 50, at 121.

57. Admissions Office Memorandum, Questions Most Frequently Asked About
the UCLA School of Law (Sept. 1995) (on file with the author).

58. Interview with Richard Sander, Professor of Law at the UCLA School of
Law, in Los Angeles, CA. (Nov. 6, 1995).

59. However, a 4.0 UGPA from either institution would be treated equally. In-
terview with Richard Sander, Professor of Law at the UCLA School of Law, in Los
Angeles, CA. (Nov. 6, 1995). Differentiation between UGPA, ased upon the qual-
ity of the undergraduate institution, appears as UGPA decreases from 4.0. Id.
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UGPA and LSAT together, which results in the applicant’s pre-
dictive index score.s0

1. Regular Admissions

All applicants to UCLAW, regardless of the their individual
UGPA and LSAT score, are considered candidates for admis-
sion.6! Admissions winnows all applications in accordance with
their respective predictive index scores. The top fifteen percent
of applications, which genera