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LEGAL FRAMING

Gwendolyn Leachman

ABSTRACT

The sociological and socio-legal literatures on social movements have
identified three main types of “‘legal framing’ in contemporary social
movement discourse: collective rights framing, individual rights framing,
and nationalistic legal framing. However, it is unclear from the current re-
search how movement actors decide which of these framing strategies to
use, under what circumstances, and to what effect. In this article, | offer a
model for future empirical research on legal framing, which (1) distin-
guishes legal framing by its argumentative structure, ideological content,
and remedy; and (2) analyzes how a social movement’s internal culture and
institutional environment constrain the symbolic utility of particular legal
frames and shape the movement’s legal framing strategy. | argue that the
alternative approach offered here will help theorize how social movements
strike a balance between the institutional pressure to reproduce dominant
ideologies and the internal pressure to reform those ideologies. This per-
spective thus helps build socio-legal theory on the relationship between le-
gal framing and social subordination, and on the conditions under which
movements will be able to inflect legal language with insurgent social
movement values.
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Socio-legal research on social movements increasingly analyzes the relation-
ship between law and social movements through the examination of “‘collec-
tive action framing,”” a concept developed in sociological research to describe
the process wherein social movement actors deploy words, symbols and other
interpretive devices to impose political significance on social situations or
events (Beckett & Hoffman, 2005; Benford & Snow, 2000, p. 614; Hagan,
2000; Hoffman, 2008; Levitsky, 2008; Morgan, 2004; Paris, 2001; Woolford
& Wolejszo, 2006). The common use of “*legal framing’’ in socio-legal and
sociological analyses of social movements is one of several recent develop-
ments suggesting that the two fields are on the brink of unification. Sociology
journals are also publishing more articles on framing that incorporate a socio-
legal view of the law as a resource and cultural force in social movements
(Ferree, 2003; Hull, 2001; Pedriana & Stryker, 2004; Stern, 2005). Finally,
truly integrative work has also emerged, which draws from both literatures in
a conscious effort to “*elaborate them as a single approach to studying the
construction of grievances’” (Jones, 2006; Levitsky, 2008, p. 557; see also
Marshall, 2003; Pedriana, 2006; Pedriana & Stryker, 2004), the most compre-
hensive of which has been Pedriana’s (2006) detailed roadmap for integrating
the socio-legal and sociological literatures on “‘legal framing’ or ‘‘rights
framing’” (McCann, 1994, p. 234).

Together, the sociological and socio-legal literatures have contributed im-
portant insights into how law shapes activists’ perceptions, tactics, and ability
to generate social change. However, the literatures remain surprisingly inde-
pendent bodies of research, each retaining a distinct theoretical focus. Socio-
logical research tends to examine how legal framing becomes a dominant tac-
tic, both within and among movements, and to link legal framing to particular
movement outcomes (Armstrong, 2002; Fetner, 2001; McCammon, 2003,
2009; McCammon, Hewitt, & Smith, 2004; McCammon, Muse, Newman, &
Terrell, 2007; McVeigh, Welch, & Bjarnason, 2003; Pedriana, 2006; Snow &
Benford, 1992). Socio-legal research, on the other hand, is more concerned
with determining how the law becomes salient in multiple social and cultural
arenas (Coleman, Nee, & Rubinowitz, 2005; Dudas, 2005, 2008; Goldberg-
Hiller, 2002; Goldberg-Hiller & Milner, 2003; Hull, 2001; Kostiner, 2003;
Marshall, 2005; McCann, 1994; Merry, 2001; Merry, Levitt, Rosen, & Yoon,
(2010); Merry & Stern, 2005; Paris, 2011; Silverstein, 1996).

There is much to be gained through the cross-fertilization of the fields. It
could produce a coherent approach to the study of legal framing, which would
foster the sharing of concepts, such as “‘legal consciousness’ (Ewick &
Silbey, 1998) and ‘‘master frames’’ (Snow & Benford, 1988), both of which
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are helpful in understanding the law’s constitutive force in social movement
action. The purpose of this paper is help chart a productive pathway for future
research for socio-legal scholars and sociologists alike. | first integrate find-
ings from these literatures to create a new ideal typology of legal framing,
which distinguishes legal frames by their logical structure, ideological con-
tent, and remedy. | propose that future research use this typology in determin-
ing how a movement’s internal culture and social environment constrain the
symbolic utility of particular legal frames and shape the movement’s legal
framing strategy (see Williams, 2004). This model draws heavily from the
social constructionist tradition in sociology, which conceptualizes social
movements as networks of activists engaged in symbolic and material strug-
gles that target a variety of institutional authorities, and examines how a
movement’s legal framing strategy is constructed in various social fields
(Armstrong & Bernstein, 2008). | argue that incorporating the social construc-
tionist model into legal mobilization will generate theory on how activists
strike a balance between the competing external pressures toward institutional
reproduction and internal pressures toward institutional transformation, and
on the potential for activists to both imagine and realistically pursue new legal
possibilities.

LITERATURE REVIEW

Law and society scholarship has long examined how social movement actors
use legal language to further their political and cultural goals (see Scheingold,
1975). Since McCann’s (1994) research on the pay equity movement exposed
a multitude of ways in which the law serves a movement’s extra-legal goals,
there has been an outpouring of research on the effect of a movement’s fram-
ing its grievance as a legal harm. The primary task in socio-legal social
movement research, including that on legal framing, is to understand how,
and the extent to which, law comes to constitute the underlying vocabulary,
concepts, values, and meanings that movement actors draw on in their quest
for social change (McCann, 1994, p. 7). Socio-legal scholars conceptualize
law broadly as both a cultural construct and a symbolic resource (see Hull,
2001, p. 19), and emphasize that informal articulations of the law may be only
minimally constrained by official legal formulations (see Merry & Stern,
2005; Polletta, 2000; Silverstein, 1996). Indeed, social movement actors often
assert rights claims that judges have explicitly rejected (McCann, 1994). Fi-
nally, socio-legal scholars recognize that formal law may be only a secondary
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goal when movements invoke the law (Goldberg-Hiller & Milner, 2003; Hull,
2003; Kostiner, 2003; Merry & Stern, 2005), and that the law produces many
other social movement benefits, such as a source of funding, participation
(McCann, 1994), direction (Coleman et al., 2005), public acceptance (Hull,
2003), and publicity (Leachman, 2009; McCann, 1994).

Sociological research often discusses legal framing as a social movement
tactic that has become an institutionalized part of contemporary social move-
ment discourse (Armstrong, 2002; Pedriana, 2006, pp. 1727-1728; Snow &
Benford, 1992). Like socio-legal scholars, sociologists assume that legal
framing is a cultural articulation, and stress how legal language (like other
dominant cultural expressions) can take on an inherent legitimacy apart from
its formal expression because it both *‘echoes themes from deep in U.S. polit-
ical culture and has been invoked across the last two centuries in a wide varie-
ty of ideologically disparate movements’” (Oliver & Johnston, 2000, p. 50).
However, the sociological literature departs somewhat from the socio-legal
literature. First, it is less focused on how law manifests itself at the very foun-
dational aspects of a movement, such as its collective identity or in the provo-
cation of movement action (e.g., Bumiller, 1987; Engel & Munger, 1996; see
Gobmez, 2004, p. 462; Haney-Lo6pez, 1996). Sociological studies look instead
toward determining the institutional constraints on a movement’s legal fram-
ing, such as countermovement claims (Hull, 2001; Fetner, 2001; Miceli,
2005), the dominant framing of judges and legislators (Ferree, 2003;
McCammon, 2009; Pedriana, 2006) and other aspects of the cultural envi-
ronment (McCammon, 2009; Reese & Newcombe, 2003). Second, the socio-
logical literature has tended to find formal legal institutions quite controlling
over a movement’s dominant legal framing. Several sociological publications
have examined, for example, how U.S. women’s movements have tended to
eschew protective rights frames, which emphasize the state’s duty to protect
women’s particular vulnerabilities, in favor of the more individualistic legal
framing favored by legislators and judges, which emphasizes the state’s duties
to all its citizens regardless of gender (Ferree, 2003; see also Keck & Sikkink,
1998; McCammon et al., 2004, McCammon, 2009; Pedriana, 2006).

Each of these literatures produces theoretical insights relevant to the other.
The sociological literature’s interest in the institutional constraints that lead to
patterns in legal framing — its focus on what cultural expressions of law domi-
nate in social movement discourse, rather than on what expressions are possi-
ble — is an important insight to be considered in the law and society debate
about the effectiveness of rights claims (see McCann, 1994; Rosenberg,
1991). Conversely, the socio-legal literature has identified several mecha-
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nisms that potentially explain how formal institutional framing becomes dom-
inant: as the law shapes the values, consciousness, and identities of social ac-
tors, it exerts a very foundational influence in everyday social construction,
including in the construction of social movement organizations and political
fields (Edelman, Leachman, & McAdam, 2010). If combined, these literatures
will be better equipped to discover how law provides movements a new plat-
form for innovative discourse, while simultaneously restraining or deradical-
izing the set of claims that activists find legitimate or practical (Koopmans &
Statham, 1999; Kostiner, 2003).

However, before such a model is possible, both bodies of literature would
benefit from first providing greater clarity in how they define the *‘legal’” as-
pects of collective action frames. Because both literatures recognize that law
is articulated in both formal and cultural arenas, they have captured the “‘le-
gal’” in many different ways. McCann (2006, p. 21) argues that socio-legal
social movement scholars

use the term law to signify different types of phenomena. We refer sometimes to
official legal institutions, like courts or administrative bureaucracies; sometimes to
legal officials or elites, such as judges, bureaucrats, or lawyers; and sometimes to le-
gal norms, rules, or discourses that structure practices in and beyond official legal
institutions (Thompson, 1975). Most recent studies grant attention to all three usag-
es, although in somewhat unclear or unsystematic ways.

The same critique applies to the sociological framing research, which alter-
nates between conceptualizing law as a deep ideological force that permeates
the background assumptions and reasoning of movement actors and legal
officials alike (Ferree, 2003; McCammon et al., 2007), to conceptualizing law
as a narrower set of concepts and logics (like ““civil rights,”” “*harassment,”
or “*private property’”) that figure into movement actors’ strategic discourse
(Armstrong, 2005,p.13; Fetner, 2001; McVeigh et al., 2003; Oliver & John-
ston, 2000, p. 41).

The material differences between these different conceptualizations of the
law as concepts, frames, and ideology, make it difficult to synthesize these
literatures’ empirical findings. Legal concepts are words, labels, or categories
associated with the law, which people use to interpret everyday life. Through
legal framing, social movement actors strategically link together these legal
concepts (and nonlegal ones) to convince others to support their cause. A le-
gal ideology, on the other hand, is a system of meaning in itself that embodies
general understandings about how the law functions and the norms for legiti-
mate legal behavior (c.f., Oliver & Johnston, 2000, p. 44; Reese & New-
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combe, 2003, p. 297). While movements can infuse legal concepts with insur-
gent social movement values — and in the process, create counter-hegemonic
legal frames (Polletta, 2000; Rajagopal, 2006) — they cannot change the con-
tent of legal ideologies in a single speech act. They may only create a framing
strategy that is more or less embedded in legal ideologies.

The distinction between concepts, framing, and ideology is important be-
cause it affects a researcher’s methodological decisions regarding the level of
analysis, including the type of movement action that is examined for legal
content. Furthermore, while certain empirical factors, such as a movement’s
culture or demographics, may predict how ideologically embedded a move-
ment’s legal frame will be, these factors do not tend to predict the extent to
which a movement will deploy legal concepts in its framing. Movement ac-
tors who face race, class, or sexual discrimination (and who consequentially
may be less idealistic about legal reform) are less likely than other movement
actors to use ideologically embedded legal frames than straight white men
(Fetner, 2001; c.f., Gamson, 1989; Musheno, 1997; Nielsen, 2004; Polletta,
2000). However, even the most discriminated groups often include legal con-
cepts such as “‘rights’” in their framing strategies. The distinction between
concepts, framing, and ideology also affects research outcomes; studies con-
ceptualizing law as ideology will likely find more predictability in the causes
and consequences of legal framing than those that conceptualize law as a set
of concepts or logics. Thus, any future integrative legal framing research will
require more rigorous disclosure at the outset about whether it employed legal
concepts or legal ideologies.

Another distinction that would help in synthesizing findings from the socio-
legal and sociological literatures on legal framing is differentiating between
the scope of the remedies that are presupposed in different legal framing strat-
egies. At times, social movement actors frame grievances as legal problems
that require relatively simple solutions, such as the recognition of a new indi-
vidual right or the legal protection of a group. Other times, legal framing in-
vokes more deep-seated ‘‘democratic principles concerning governmental
power, representation, and self-rule’” (McCammon et al., 2004; see also Wil-
liams, 1995) — ideas that label the movement’s problem as a serious one,
whose resolution would ‘“necessitate and occasion wider structural changes’”
(Hunt, 1990, p. 319) like formal restraints on a legal actor or institution (or
civil disobedience). It is important to distinguish legal framing by the differ-
ent types of remedies it implicitly proposes, because those remedies entail
distinct levels of urgency and have more or less disruptive potential, which
appeals to some movements more than others (Benford, 1993). Movement
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actors who have access to elites are unlikely to advocate for reconfiguring the
very political structure in which their elite allies are embedded and which is
the source of their power (see Bernstein, 1997; Haines, 1984; McAdam,
1982). This suggests that some types of legal framing will be more useful than
others to a given social movement depending on that movement’s constituen-
cy and its cultural and political environment (see Williams, 1995).

AN IDEAL TYPOLOGY OF LEGAL FRAMING

The overview of the literature reveals the need for a typology of legal framing
that identifies the attributes of each type of framing, to reveal the symbolic
utility of that type of framing to a social movement. In this section, | incorpo-
rate empirical findings from the sociological and socio-legal research to sug-
gest that three ideal types of legal framing emerge from the research: collec-
tive rights framing, individual rights framing, nationalistic legal framing. To
be clear, this typology is not one currently implemented or recognized by
scholars in the field. Rather, it is an attempt to organize the field because there
is now a substantial body of this research. The ideal types discussed here are
theory-driven constructs designed to elucidate differences in the logical struc-
ture of legal framing — differences which I argue have implications for both
the legal system and for the social movement. The objective is to provide a
workable model for future research and to synthesize the findings from the
socio-legal and sociological legal framing research.

The ideal types of legal framing presented here vary in the degree to which
they (1) emphasize the collective nonlegal values of the framing group; (2)
offer remedies that would restructure legal relationships and political struc-
tures; and (3) are embedded in a hegemonic legal ideology. | use the term
““hegemonic’’ to describe legal ideologies that are deeply entrenched in U.S.
law and in mainstream culture.” The hegemonic ideology that pervades legal
framing in formal legal institutions in the United States is liberal legalism
(Ferree, 2003; Turkel, 1988; Tushnet, 1984).

Liberal legalism prescribes a limited role for the state and imposes legal re-
straints against state infringement on individual liberty. Liberal legalism is
closely linked to the classical liberal tradition in political philosophy exem-
plified in the writings of Hobbes, Locke, and Hume, in which society is
viewed as the aggregation of autonomous actors within an artificial nation-
state of limited powers. Liberal legalism similarly constructs individuals as
equal, self-interested, and rational actors who, absent government inter-
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vention, will privately contract with one another to secure desired benefits
(Feinman & Gabel, 1990; Klare, 1979). Accordingly, liberal legal ideology
reasons that law — through judicial enforcement — should guard against state
intervention in the so-called *‘private’” sphere, and against state action that
arbitrarily denies an individual the benefits or protections it grants to others
(see, e.g., Bickel, 1962).

Importantly, liberal legal ideology has no formula for resolving structural
inequalities that persist even when the law is applied equally — when there is
formal equality (Crenshaw, 1988, pp. 1377-1381). Thus, liberal legal ideolo-
gy does not always provide the most useful ideational tools to progressive
social movements. Often, activists will infuse their legal frames with con-
cepts, norms, and values taken from other ideological frameworks, including
democratic and republican ideologies.

Republican political ideology departs from liberal legalism by emphasizing
the subordination of the individual to the collective will, as expressed through
elected representatives. Republican ideology is found in social movement
rhetoric that legitimates laws created through representative governance (over
doctrine created by *‘unelected judges’”), or in rhetoric that faults elected
officials for violating the social contract by acting outside society’s collective
interests.

Like republican ideology, democratic political ideology prioritizes the col-
lectivity over the individual, and envisions a strong role for government in
coordinating social life. However, democratic political ideology departs from
both liberal legal and republican ideals by emphasizing popular participation
in governance. When the law has allegedly been imposed on an unwilling
populace, social movements often invoke democratic ideology in legal fram-
ing, advocating that popular rule is superior to law enacted by either elected
officials or judges.3

In what follows, | provide empirical examples from the socio-legal and so-
ciological literatures of legal framing which manifest aspects of any one of the
ideal-type legal frames that | propose, and discuss the various ideological and
other characteristics these frames manifest. However, | do not imply that so-
cial movement framing strategies will embody any single one of these catego-
ries (see Weber, 1947), or that empirical findings will fall neatly into one cat-
egory or the other. On the contrary, the literature must remain attentive to the
interwoven nature of legal meaning, and portray lucidly how different mean-
ings may resonate from legal framing when it is used in different contexts (see
Dudas, 2008; Engel & Munger, 2003; Goldberg-Hiller & Milner, 2003).

The utility of the proposed ideal typology is rather in demonstrating that
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there is important variation between types of legal framing which are too of-
ten ignored, or given the same name in the literature (i.e., “‘rights framing”’
rather than collective or individual rights framing), even when they describe
very different things. This illustrates that future scholarship should be atten-
tive to potential distinctions between types of legal framing, and transparently
categorize methodological decisions that researchers take so that their findings
may be compared appropriately (Table 1).

Table 1. Ideal-Type Legal Frames.

Collective Rights Individual Rights Nationalistic Legal
Framing Framing Framing
Definition of harm Collective harm Individual harm Societal harm
Legal grievance Equal protection Individual right Transgression of

political authority

Ideological content Democracy Liberal legalism Liberal legalism
Republicanism
Democracy

Example Affirmative action Right to choice (abortion) Judicial activism

Popular sovereignty

Effect on mobilization Assists mobilization Divisive (for progressive Assists mobilization

movements)
Determinants Grassroots activism Backlash State involvement in
Marginalization key movement issue

Collective Rights Framing

Description

Socio-legal and sociological research have found that social movements often
frame their grievances as violations of the legal rights of a particular group. In
one type of rights framing the literatures have identified, which I will call
*“collective rights framing,”” movement actors deploy the concepts and norms
embedded in anti-discrimination laws (e.g., protection, equality, rights) to
claim status-based ‘“‘rights’” for a group. The primary purpose of collective
rights framing is to diagnose a social movement’s problem as a collective
wrong, rather than an individual wrong. Collective rights frames typically
emphasize a movement constituency’s social differences, such as the unique
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discrimination it faces, to legitimate the group’s collective need for a specific
type of legal protection or entitlement.

Women’s movements in the United States have used collective rights fram-
ing to argue that women’s differences — their shared experience of societal
discrimination (Pedriana, 2006) or a unique world-view or vulnerability that
women possess (McCammon et al., 2007, p. 729; Ferree, 2003, p. 335) — jus-
tify specific legal protections for women. Pedriana (2006) demonstrates the
presence of collective rights framing in the statement of one women’s advo-
cacy group that the ‘“differences between men and women and the dual role
of women as mothers and homemakers, and of workers, are realities that dis-
tinguish their needs from the needs of men,”” and justify protective regula-
tions (Pedriana, 2006, p. 1753). Racial justice movements have also used col-
lective rights frames to advocate for affirmative action, arguing that redis-
tributive measures that account for race and gender are necessary to upset a
status quo in which dramatic and persistent social inequality has become en-
trenched (Crenshaw, 2007; Williams, 2004, p. 107).

By highlighting a movement constituency’s differences from the majority
and cultivating its distinctive qualities, collective rights framing turns the
movement’s focus inward. Therefore, collective rights framing is often help-
ful to social movements seeking to build a strong collective identity among
movement participants (Bernstein, 1997; Schneider, 1986), which in turn mo-
tivates collective action by linking activists more closely with their cause and
constructing a social network that increases the rewarding nature of collective
action (see Klandermans, 1984, 1988). Collective rights frames resonate par-
ticularly strongly with grassroots activists who depend on collective action to
accomplish political goals. This was the case for the Southern civil rights
movement, in which grassroots activists voiced rights frames that departed
from those used by other movement actors in the courtrooms. Their purpose
in using collective rights frames was to further their everyday engagement
with collective action, and consequently, their rights framing was inflected
with messages of solidarity and geared toward local priorities (like street pav-
ing) (Polletta, 2000, p. 391).

Collective action frames may also be particularly resonant in movements
that face a powerful countermovement. In the leshian and gay rights move-
ment, collective rights claiming became more prevalent after a period of in-
tense countermovement opposition spearheaded by Anita Bryant and other
evangelicals. The prominence of these opponents and the media attention they
received created a focal point for gay movement activists, who used the coun-
termovement as a symbol of the more generalized homophobia the movement
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faced. Activists cultivated gay community outrage at the countermovement
through collective rights framing that demanded anti-discrimination protec-
tions for gays and lesbians (Fetner, 2001, p. 419). The gay movement’s col-
lective rights framing emphasized the collective interests of the gay communi-
ty as an insular group with differences from the mainstream, including com-
paring the gay community to a discriminated ethnic group (Fetner, 2001, p.
422).

Ideology

Even when collective rights framing invokes concepts derived from liberal
legal ideology, such as “*universality’” and *‘equal rights,”” collective rights
framing fundamentally departs from liberal legal ideology. Collective rights
framing sees the collectivity as the fundamental unit that should structure so-
cial relationships, while liberal legalism sees the individual as the funda-
mental unit. Collective rights framing focuses on the structural and persistent
character of group oppression, while liberal legalism assumes that all individ-
uals are equally capable of securing social goods through the private sphere.
Finally, collective rights framing proposes status-conscious legal protections
as a proper solution to persistent discrimination, while liberal legal ideology
proposes formal equality, or the removal of legal barriers to advancement.
Perhaps because collective rights framing departs from the hegemonic legal
ideology in the United States, it is a type of legal framing more prevalent in
social movements outside the United States (Ferree, 2003; Merry & Stern,
2005; Ramet, 1997; Stern, 2005).

Individual Rights Framing

Description

In the second major category of rights framing, which I call **individual rights
framing,”” movement actors deploy the fundamental assumptions about the
nature of law (e.g., universality, neutrality) and social interaction (e.g., indi-
vidual determination) that permeate formal legal reasoning (see Klare, 1979).
The purpose of individual rights framing is to identify a social movement’s
grievance as harm against one or more individuals. As with collective rights
framing, individual rights framing calls on the state for protection from harm.
However, here the individual is the entity deserving of legal protection. Thus,
with individual rights framing, the claimant’s identity as part of a social group
becomes secondary to her identity as a citizen of the state, because only citi-
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zenship is relevant to her claim of entitlement.

Although individual rights framing prioritizes the individual’s relationship
to the state over group status, there is nothing intrinsic to the framing that
would preclude social movement actors from incorporating references to
group status in their claims for individual rights. However, movement actors
who deploy individual rights framing often strategically suppress differences
between the particular qualities or needs of the claimant — including group
status — to argue that the claimant is just as entitled as anyone else to the pro-
tections the law affords. In the U.S. reproductive rights movement, for exam-
ple, mainstream activists ‘‘situate[d] abortion as a matter of choice, which
women, like men, should be able to exercise freely as rights-bearing citizens™’
(Ferree, 2003, p. 314). Framing abortion as an individual right to choice, ra-
ther than as a right to “‘reproductive health, contraception, and abortion deci-
sions [which] tended to be exclusively women’s issues’” (Pedriana, 2006) was
a strategic choice feminists made to downplay the specific importance of
abortion to women. Framing the issue in this way portrays the right as being
about self determination, and assumes that it is a vital function of the state to
protect this individual right. This framing also highlighted women’s similari-
ties to men by emphasizing the essential autonomy and rationality (as ones
who “‘choose’”) that define both groups, and by avoiding focus on how ob-
structions to abortion facilitate women’s subordination.

Individual rights framing is particularly appealing to conservative, right-
wing movements, or *‘social movements whose stated goals are to maintain
structures of order, status, honor, or traditional social differences or values™
(Lo, 1982, p. 108). One reason right-wing movements may be attracted to
individual rights framing is that it does not focus on the claiming group’s vul-
nerabilities. Many constituents of right-wing movements typically belong to
social groups defined by privilege rather than discrimination or stigma. For
example, the “*men’s rights’” movement has used individual rights framing in
arguments that laws designed to protect women (e.g., in divorce and custody
proceedings) violate men’s individual rights to equal protection of the laws
(Williams, 1995, p. 134). This framing downplays the systemic biases that
women face that justify protective divorce and custody laws, such as em-
ployment discrimination and societal expectations around child rearing (see
Albiston, 2005, pp. 12-16, 30-35). Instead it emphasizes the values of univer-
sal protection of the law to each individual regardless of social status (whether
disadvantaged or privileged) (see Williams, 2004).

Another right-wing movement that uses individual rights framing is the
movement against affirmative action and other race-conscious policies de-
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signed to ameliorate racial inequality. Activists against affirmative action
frame such race-conscious measures as violating the rights of individuals to a
““neutral’” or “*colorblind’” application of the laws, without regard for race
and the systemic biases or advantages that race bestows (Gotanda, 1991; Omi
& Winant, 1994). In this individual rights framing, systemic inequalities are
less important than principles like the universal application of the law, regard-
less the collective disadvantages or privileges that persist despite such an ap-
plication. This illustrates how individual rights framing disposes of the need
for invoking social differences, and thereby permits right-wing countermove-
ments to depict a privileged constituent base as victimized (Flagg, 2004, p.
829) by measures designed to diminish structural inequality.

Ideology

Individual rights framing is strongly rooted in liberal legal ideology. The fo-
cus in individual rights framing on the relationship between the individual and
the state, rather than on interactions between social groups, appeals to the lib-
eral legal view that the primary purpose of law is to protect the rights of each
individual against government interference. When movement actors downplay
group-based stigma or other socially-relevant group characteristics in individ-
ual rights framing, they also reinforce the sense that social status is irrelevant
in “‘neutral’” legal analysis, and that social characteristics are unimportant in
the definition of the rights-bearing individual. Finally, individual rights fram-
ing appeals to the liberal legal notion that the law must restrain state interfer-
ence in the “*private sphere,”” or the private realm of individual autonomy and
of social interaction, in which individuals pursue their own interests without
state interference — regardless whether private interaction reproduces social
inequalities.

Nationalistic Legal Framing

Description

The socio-legal and sociological literatures have identified in social move-
ment discourse a third type of legal framing, which I will call “*nationalistic
legal framing.”” Nationalistic legal framing draws on fundamental values in
American political culture, which may precede constitutional principles, to
argue that a government official (typically a judge or a legislative body) has
transgressed the boundaries of its legitimate political authority (e.g., in issuing
a judicial decision, executive order, or declaration of war). Whereas rights
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framing reifies the state’s legitimacy as the arbiter of conflict, nationalistic
legal framing identifies a social movement’s grievance as a problem inherent
in the structure of government. Consequentially, the remedies proposed in
nationalistic legal framing involve structural changes in the organization of
the nation-state, such as removing the political authority of one branch of
government to another through statutory or constitutional restrictions.” This
type of legal framing is “*nationalistic’” because its proposed remedy affects
the claiming group only indirectly, and focuses instead on the very political
institutions that comprise the nation-state.

Nationalistic Legal Framing of Judicial Action
Nationalistic legal framing may be used to support or oppose a judicial
decision. Movement actors use nationalistic legal framing when they accuse a
judge of improperly allowing personal political biases to influence her
resolution of a legal case. Implicit in this type of nationalistic legal framing is
the normative understanding of law and politics as separate spheres of
authority. This understanding, which is deeply rooted in the U.S. political
tradition (reflected in the federalist papers, the constitutional convention, and
the structure of U.S. government), remains salient today in both legal
decisions and popular discourse (Gibson, 2008; Goldberg-Hiller & Milner,
2003, p. 1075; Wilson, 2011). According to this view, the legislature is the
government branch designed to incorporate partisan political interests into law
through a system of electoral representation, and the role of the judiciary is
merely to apply the law in a ““neutral’” or nonpartisan manner. When judges
allegedly take a political stance in their decision-making — when they become
“‘judicial activists’” — judges thus usurp the role of the legislature and
transgress their limited political authority (Kmiec, 2004; c.f., Wilson, 2011).
A particularly fierce episode of nationalistic legal framing occurred in the
years following the decision by the U.S. Supreme Court in Brown v. Board of
Education (1954) that segregated public schools were unconstitutional
(Rosenberg, 1991, pp. 74-93). Right wing activists opposed to the decision,
including politicians, framed the decision as a “‘clear abuse of judicial
power’” (quoted in Siegel, 2004, p. 1488; see also Rosenberg, 1991, p. 78),
and argued that the Brown Court had illegitimately supplanted the
‘“‘determination of the rights of the people of the several sovereign states’’
(quoted in Siegel, 2004, p. 1488). This nationalistic legal framing of the
judiciary had become so commonplace by the 1968 presidential election that
the Republican party included opposition to *‘judicial activism” in its official
party platform (where it remains to this day), and Nixon ran his campaign on
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the promise to appoint judges who would interpret, not make, the law
(Lindquist & Cross, 2009, p. 18). Implicit in these claims is the premise that
elected representatives make the law, and that judges transgress their authority
when they become politically aligned. The remedy proposed for this judicial
transgression was curtailing judicial power, and Congress introduced over 50
court-curbing bills in the decade following the Brown decision (Rosenberg,
1991, p. 74).

More recently, right-wing movement actors have invoked nationalistic legal
framing against judges who rule in favor of leshians and gay men, accusing
those judges of caving to the political pressures of an *“elite’” interest group
(Goldberg-Hiller, 2002; Hull, 2001, 2006, pp. 161-163). Hull finds that
advocates on both sides of the debate over same-sex marriage in Hawaii used
nationalistic legal framing by making ‘‘procedural arguments about the
functioning of the different branches of government’ (Hull, 2006, p. 161).
Opponents often emphasized majority rule in a democratic system.
Arguments that the “‘court has overreached’’ and that ‘‘same-sex marriage, so
widely opposed by average citizens, should not be forced by the courts and
other elites’” (Hull, 2006, p. 162) appeared in more than a quarter of the same-
sex marriage opponents’ speech. For example, one opponent asked, ‘“Why is
the minority infringing on the majority? In a democratic society, the majority
rules’” (Hull, 2006, p. 163). This sort of nationalistic legal framing directed at
the judiciary was present, although less common, among supporters of same
sex marriage, where it would appear in arguments defending the court’s role
as the protector of vulnerable minorities (Hull, 2006, pp. 159-162).

Ideology in Nationalistic Legal Framing of Judicial Action. Nationalistic legal
framing of the judiciary is entrenched in liberal legal ideology. The notion
that judges must be ““apolitical’’ in their application of the law derives from
the liberal legal objective to restrain state power; when the judiciary is tainted
by politics, it fails to uphold its institutional role as a check on the imposition
of the state over private affairs, and thus sanctions excessive state interference
with individual rights. By emphasizing how judicial activism “‘taints’’ the
political system, this nationalistic legal framing assumes the liberal legal
principle that the law itself is neutral; it implies that if judges mechanically
apply law and legal procedure to each case, the outcome would not
systematically favor any particular interest group (c.f., Gotanda, 1991).
Finally, the notion that judges are even able to simply “‘apply’” legal
principles in a mechanical way assumes the existence of universal legal
meaning, which emerges when law is disembodied from the social setting.
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A unique feature of nationalistic legal framing of “‘judicial activism’ is
that it also incorporates elements of republican political ideology. Activists
often frame judicial politics as illegitimate because judges are unelected
political officials. When judges bring politics into legal interpretation, they
““make” law, which is an act reserved for elected representatives in a
legitimate representational democracy. This violates principles central to
republican ideology, which deems the legislature to be the primary political
authority authorized to act on behalf of the collective social good.5
Accordingly, calls for the legislative ‘‘determination of the rights of the
people’” (quoted in Siegel, 2004, p. 1488) and against judicial
““overreaching’” by overturning a legislative enactment (Hull, 2006, p. 162)
are steeped in republican principles of representational government. This
mixture of hegemonic liberal legal and republican ideologies in nationalistic
legal framing may make give it a stronger potential to resonate culturally.

Nationalistic Legal Framing of Legislative Action. Social movement actors
may also employ nationalistic legal framing to oppose an action of the
legislature. As with nationalistic legal framing of judicial action, movement
framing that opposes the legislative action draws on deep-seated political
values and understandings of law derived from philosophical traditions that
precede the founding of the United States, such as popular sovereignty and
political participation. Nationalistic legal framing identifies legislative actions
(or inaction) which violate the legislature’s inherent power as a governing
body (see McCammon, 2009; Williams, 1995, pp. 133-137). Nationalistic
framing of legislative action mirrors that of judicial action in its emphasis on
the limitations on state power. However, here the emphasis is on the
democratic aspects of U.S. political culture, which encourage direct political
participation as an inherent right of citizenship, in contrast to the emphasis the
“‘judicial activism’’ frame places on the role of elected representatives.
McCammon and her colleagues have identified in early women’s move-
ments several instances of nationalistic framing of legislative power. The suf-
frage movement framed the legislature’s denial of women’s right to vote as
disrupting the very legitimacy of legislative authority (McCammon et al.,
2004). For example, at an 1892 meeting of suffragists in Washington, a reso-
lution was passed which asserted that ‘‘government should only derive power
from the consent of the governed’” and that “‘the practice of our government
is not based upon this theory, inasmuch as one-half of our people are denied
the privilege of giving or withholding their consent to the powers assumed by
government’” (McCammon et al., 2004, p. 533). Similarly, a Tennessee suf-
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fragist more than twenty years later wrote a newspaper column arguing that
that ““it is a principle of democracy that the governed shall have a voice in the
government. No country can call itself a democracy if half its citizens are a
disfranchised class’” (McCammon et al., 2004, p. 533). The women’s move-
ment employed similar themes via legislative advocacy for the right to sit on
juries, with activists asserting that the denial of this *‘sovereign right’” prohib-
ited women’s participation as ““full citizen[s]’” in an essential government
function, and alleging that denial of this political participation was akin to
tyranny (McCammon, 2009, p. 49). The principle expressed through these
examples is that a government structure that excludes citizens from the polity
effectively removes part of the sovereign electorate from expressing its will.
This type of legal framing thus locates government authority in the (fictive
contractual) consent of the sovereign populace, which is expressed through a
system that permits effective political participation.

Ideology in Nationalistic Legal Framing of Legislative Action. Nationalistic
framing of legislative action underscores concepts like “‘popular sovereign-
ty,”” which impose discipline on the state to protect the inherent liberties of its
citizens. In this way, nationalistic framing of legislative action reinforces heg-
emonic conceptions of the state as one of limited powers, and as subordinate
to the citizens that constitute it, concepts apparent in liberal legal ideology.
However, nationalistic framing of legislative action is unique in its emphasis
on direct political participation, which is not present in *“activist judiciary’’
framing. In nationalistic legal framing, the legislature’s actions become ille-
gitimate when they deny citizens full political participation. This focus is de-
rived from democratic political ideology, which legitimates government activ-
ity to the extent that it permits direct political participation in government.
Thus, nationalistic framing of legislative action draws on elements of two dis-
tinct hegemonic ideologies in American political culture.

CONDITIONS INFLUENCING LEGAL FRAMING
STRATEGIES AND THE IMPACT OF LEGAL
FRAMING STRATEGIES ON A SOCIAL MOVEMENT

Each ideal-type legal frame discussed above assembles a unique set of legal
concepts and ideologies, and represents a distinct rhetorical tool available to
social movements. However, movements consider more than just the rhetori-
cal qualities of a frame when deciding whether or not it will be useful. Fram-
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ing is an expressive act that has symbolic ramifications for both internal and
external movement audiences, which movement actors take into consideration
as they formulate movement strategy (Bernstein, 1997; Taylor, Kimport,
Dyke, & Andersen, 2009, p. 868).

In this section, | take the social constructionist approach to legal framing
prevalent in the sociological research on social movements. This approach is
derived from the more general sociological understanding of social construc-
tion (see Berger & Luckmann, 1966), which views meaning-making as con-
tingent on social interaction. Social constructionist analyses of social move-
ments consider how social meaning — including the meaning that is made
through concerted social movement discourse — is derived through interactive
processes of contestation and negotiation, wherein social actors collectively
construct shared interpretations of social reality (see Armstrong & Bernstein,
2008; Benford & Snow, 2000; Gamson & Modigliani, 1989). The social con-
structionist approach is helpful because it emphasizes the dynamic and inter-
nally contested nature of social movements and thus avoids conceptualizing
movements as single or unified social entities, and because it encourages
scholarly attention to the multiple, conflicting aspects of the cultural environ-
ment that motivate and regulate movement meaning-making (Armstrong &
Bernstein, 2008).

Analyses of legal framing should be structured around the constructionist
imperative to ‘‘specify the conditions that affect the construction and adoption
of various [framing strategies] as well as assess their relative impact on social
movement participation, collective identity processes, and other movement
framing activities’” (Benford & Snow, 2000, pp. 617-618). In this section, |
first discuss the factors that affect the types of legal framing strategies a social
movement chooses. | argue that the likelihood that movement actors will use a
particular legal frame depends in part on whether that frame resonates with
the movement’s constituency. Second, | discuss the implications for the social
movement of deploying particular types of legal framing, including the likeli-
hood the frame will resonate with nonmovement audiences in the movement’s
social environment. | propose some ideas about how legal frames that reso-
nate with a movement’s constituency might be in tension with those that
would be effective in bringing about change in a movement’s institutional
environment.”

Determinants of Legal Framing Strategies

A movement’s culture — the values, practices, identities, and collective
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memory shared by a dominant social movement constituency (Armstrong &
Crage, 2006; Taylor & Whittier, 1995) — constrains the movement’s framing
strategies by shaping social movement actors’ ““perception[s] of which de-
mands and rhetorical strategies are ‘strategic,” ‘instrumental,” or ‘rational’”’
(Reese & Newcombe, 2003, p. 297). Social movement actors may reject an
available strategy if would jeopardize longstanding practices or commitments
within the movement or movement organization (Engel, 2007; Morag-Levine,
2001; Reese & Newcombe, 2003; but see Rothman & Oliver, 1999, p. 44).
Each ideal type legal frame contains a different argumentative form, which
may amplify or reduce the frame’s resonance with a given movement culture.
This section discusses how different aspects of a social movement’s culture,
identity, and social status condition the likelihood that the movement will
consider each type of legal framing desirable.

First, collective rights framing will be more resonant in movements that
have a strong grassroots contingency. Grassroots organizations tend to be
small, local organizations involved in mass mobilization, rather than large,
professionalized organizations that use institutionalized tactics (see Staggen-
borg, 1988). Because grassroots activists typically operate outside the formal
institutional channels for political advocacy, they are not subject to the pres-
sure experienced by “*beltway activists’” to conform their legal framing strat-
egy to the norms and logics that dominate the formal institutions in which
beltway activists operate (Guinier, 1998; McCann, 2006, pp. 20-21). Grass-
roots activists may therefore have greater freedom than beltway activists to
prioritize movement culture in their legal framing. Thus, grassroots activists
may be best situated to ‘‘combine standard rights formulations with locally
resonant justificatory rhetoric’” (Polletta, 2000, p. 379).

Furthermore, collective rights framing will likely dominate in social
movements comprised largely by grassroots organizations because grassroots
organizations are more reliant than professionalized movement organizations
on building a collective identity among movement participants. Grassroots
organizations depend in large part on volunteerism rather than paid staff and
on informal modes of mobilization (Staggenborg, 1988, p. 590). Cultivating a
collective movement identity is an effective informal method of motivating
volunteers and mobilizing a constituency (Klandermans, 1984, 1988). Since
collective rights framing promotes the movement goals of identity building
and identity expression (see Bernstein, 1997; Schneider, 1986), grassroots
activists will likely recognize its strategic utility.

Second, individual rights framing will resonate within right-wing ‘‘back-
lash’> movements. The section ‘‘An Ideal Typology of Legal Framing’’ dis-
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cussed examples of individual rights framing in the men’s rights and anti-
affirmative action movements, and argued that individual rights framing ap-
pealed to these right-wing movements because it minimizes the claimant’s
social status. This does not imply that right-wing movements have a shared
culture that promotes their framing choice. On the contrary, right-wing
movements are extremely diverse, and espouse distinct political ideologies
and world views (Heinz, Paik, & Southworth, 2003; Klatch, 1988, pp. 671-
672; Lipset & Raab, 1970). Rather, the men’s rights and the anti-affirmative
action movements have a similar position as ‘‘backlash’> movements formed
in “‘opposition to quotas, affirmative action, or other policies that [they] al-
leged [to have] produced overly rapid advancement for blacks [and women]
and [to] have eroded the values of liberty and individual achievement’” (Lo,
1982, p. 117). These movements face a common rhetorical hurdle in portray-
ing their constituency as victimized by progressive reforms designed to ad-
vance social equality. Their use of individual rights framing therefore sug-
gests that individual rights frames appeal to backlash right-wing movements
because they draw attention away from the movement’s position of relative
privilege vis-a-vis its opponents.

Some social movements on the right, however, do espouse a cultural
perspective in line with individual rights framing and its attendant ideological
foundation. In particular, economically conservative right-wing movements
(i.e., those which oppose the welfare state, regulation of industry, and
communism) often invoke ideals of individualism, self-determination, and
laissez-faire economics (Hodgson, 1996, pp. 158-159; Klatch, 1988, pp. 671—
672; Lipset & Raab, 1970), which resonate with liberal legal ideology. While
law and society scholarship has investigated the legal framing of social
conservatives (Luker, 1984; Wilson, 2011), little is known about the use and
effectiveness of legal framing in economically conservative social
movements. Given that economically conservative movements have engaged
in concerted legal mobilization campaigns since the 1970s (Heinz et al., 2003;
Teles, 2008), this may be an area ripe for future legal framing research.

Third, individual rights framing will resonate with social movements that
have a marginalized or stigmatized constituent base when the movement’s
goal is to increase social acceptance of the marginalized group. In social
movements whose primary aim is to ameliorate discrimination against a
marginalized social group, the construction of movement identity is often a
conscious goal of movement activism (Bernstein, 1997). Identity deployment
can decrease discrimination either by portraying a movement constituency as
““‘normal’” or similar to the mainstream (Hull, 2003, p. 656), or by increasing
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the visibility and, over time, the social acceptance of its stigmatized
characteristic (Gamson, 1995; Taylor & Whittier, 1992). Individual rights
framing facilitates the first of these identity-based movement goals because it
depersonalizes the rights claim (thereby downplaying the claimant’s
stigmatized identity) and because it invokes the hegemonic ideological tenets
that inhere in individual rights framing, which have more widespread appeal
than the critical frames that tend to resonate with a movement culture.
Accordingly, social movement actors strategically deploy individual rights
framing strategies over collective ones when their goal is to increase tolerance
of a marginalized movement (Ferree, 2003; Pedriana, 2006, p. 1753).7

Ferree (2003) observes this dynamic in her study of legal framing in the
abortion rights movement. She finds that although movement leaders were
critical of individual rights framing, they chose to deploy it over collective
rights framing in order to be “*effective’” in defending abortion rights (Ferree,
2003, p. 330). When movement leaders justified their individual rights
framing, they tended to be “*particularly focus[ed] on the stigma associated
with the choice of abortion and the obstacles to access to abortion’ (Ferree,
2003, p. 330). Ferree concludes that “‘[d]estigmatizing abortion and focusing
on abortion access rather than supports for motherhood [i.e., through
collective rights framing] are strategic feminist responses to the opportunity
structure of American liberal individualism’” (Ferree, 2003, p. 335). This
research suggests that sustained marginalization and the threat that
constituents will be denied essential resources may produce a sense of
urgency within the movement that compels movement leaders to resort to a
framing strategy anchored in hegemonic legal discourse, even if it is
discordant with cultural values shared by movement participants.

Fourth, nationalistic legal framing is conditioned more on a movement’s
political environment than on its culture or social status. Movement culture
and marginalization impose fewer restraints on nationalistic legal framing
than on rights framing, for two reasons. (1) Because nationalistic rights
framing targets the structure of government, it involves no direct assumptions
about the claimant’s characteristics that would make it more or less appealing
to a movement’s constituency. (2) Although nationalistic legal framing
invokes liberal legal ideology, which resonates more with conservative and
elite values than progressive ones, nationalistic legal framing also
incorporates elements of democratic and republican political ideologies that
permeated popular and political culture since America’s revolutionary years,
and have remain a common part of social movement rhetoric ever since
(Gitlin, 1980, pp. 10-12; 206-208; McCammon, 2003, pp. 49-51;
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McCammon et al., 2004, p. 532). The unique mixture of hegemonic, liberal
legal and republican ideologies that distinguishes nationalistic legal framing
allows it to resonate with a wide range of social movements.

The likelihood a movement will invoke nationalistic legal framing is
conditioned on the political climate. Movement actors do not invoke
nationalistic legal framing out of genuine concern for procedural justice (see,
e.g., Dow, Jeu, & Coveny, 2007). Rather, movements use nationalistic legal
framing as a discursive wedge to oppose an outcome that resulted from that
process. For example, social movements and politicians on the left have
recently appropriated the “‘activist judiciary’” frame — which was the nearly
exclusive domain of the Right since the Warren Court era — to critique the
conservatism that has become entrenched in the federal courts (Lindquist,
Smith, & Cross, 2007). This research suggests that social movement actors
will deploy nationalistic legal framing when the legislature or judiciary
becomes both unsympathetic to and heavily involved in issues relevant to the
movement’s cause.

Impact of Legal Framing Strategies on the Social Movement
and Social Change

The argumentative structure of each ideal type of legal framing affects not
only the frame’s resonance with a movement’s culture, but also its cultural
resonance outside the movement. Here | briefly sketch the potential impact of
each legal framing strategy on the social movement itself, including in its po-
tential to mobilize or divide constituents or to garner other movement re-
sources. | argue that legal framing strategies may have different implications
for progressive and conservative social movements; whereas legal framing
strategies would often promote conservative mobilization, they often impose a
tension in progressive social movements between the need to appeal to inter-
nal and external audiences.

Impact of Collective Rights Framing

Collective rights framing has the potential to produce counter-hegemonic
rights claims. Collective rights frames are detached from liberal legal ideolo-
gy and emphasize the communal nature of social harm. This allows collective
rights framing to *“call[] into question the long-established meanings of
rights,”” potentially expanding cultural concepts about cognizable legal claims
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(Silverstein, 1996, p. 18) and allowing even those who are unaffiliated with
the movement to perceive a greater range of social harm (see Felstiner, Abel,
& Sarat, 1980). Furthermore, collective rights framing promotes identity
building (Schneider, 1986), which stimulates movement mobilization (Ben-
ford, 1993; Klandermans, 1984; 1988)and movement expansion (Fetner,
2001; see McCann, 1994). Thus, collective rights framing is like other more
confrontational movement tactics designed to reclaim public space (McCam-
mon, 2003, p. 789) because it fosters the collective expression of marginal-
ized communities and reclaims the meaning of law.

However, as with other confrontational tactics, the counter-hegemonic po-
tential of collective rights claims is circumscribed by its diminished cultural
resonance outside the movement. Framing strategies that are not *“ideologi-
cally anchored’” (Ferree, 2003) run the risk of being misconstrued or misap-
propriated as actors in other arenas outside the movement culturally re-
construct the movement’s meaning (Ferree, 2003; Gitlin, 1980; Leachman,
2009; Omi & Winant, 1994; Woolford & Wolejszo, 2006). Heo (2010) illus-
trates this in her account of the Korean feminist movement. Feminists who
deployed ““innovative’” legal rights frame that did not resonate with dominant
““traditional patriarchal family relationships’’ lost control over the meaning of
their frame as politicians, prosecutors, and the public “*re-link[ed] it to tradi-
tional notions of family’” (Heo, 2010, p. 7), eliminating the very social cri-
tique the movement intended. Thus, while collective rights framing allows
progressive movement actors to imagine and deploy new legal possibilities by
incorporating insurgent movement values into legal frames, collective rights
framing may be counterproductive for progressive movements.

Impact of Individual Rights Framing

Individual rights framing runs the opposite risk to progressive social move-
ments seeking to institute counter-hegemonic cultural interpretations. Because
individual rights frames are firmly anchored in hegemonic legal ideology,
they are much more likely than challenger legal frames to be intelligible to a
wider mainstream audience, and to be reported accurately in the mainstream
press (Ferree, 2003; see Gamson & Wolfsfeld, 1993, p. 119). Thus, the cul-
tural resonance of individual rights framing may produce significant move-
ment resources that flow from publicity, such as funding and recruitment
(Kolb, 2005).
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However, public exposure to a movement’s individual rights framing has
different implications for progressive and conservative movements. While
ideological tenets of legal neutrality and universality in individual rights fram-
ing support the substantive goals of ‘‘backlash’” conservative movements
(i.e., opposition to redistributive measures), many have doubted their useful-
ness to progressive movements. The suppression of social identity entailed in
individual rights framing may symbolize legal acceptance of a movement
constituency contingent on its conformity to the mainstream, and thereby neu-
tralize a movement’s cultural critique (Hunt, 1990; see Smart, 1989).

Strains of this individual rights critique play out in debates within progres-
sive social movements, including in the gay rights movement’s internal debate
around the ““privacy’’ frame in the campaign to repeal sodomy laws (Arm-
strong & Bernstein, 2008, p. 91) and the “‘individual choice’” frame in the
abortion rights movement (Ferree, 2003). However, the critique of individual
rights framing apparently sparks no such debate within conservative move-
ments; to my knowledge, no such critique has been reported in the literature
on conservative and right-wing movements. Thus, even assuming the individ-
ual rights critique is unfounded, its divisive presence in progressive move-
ments suggests that individual rights framing may have negsative consequenc-

es for progressive movements but not for conservative ones.

Impact of Nationalistic Legal Framing

Nationalistic legal framing will likely have a significant impact on social
movements because it attracts outside support. Nationalistic legal framing
locates the movement’s grievance in a serious or alarming structural problem
(McCammon, 2009, p. 60), which makes it particularly compelling to move-
ment participants and outsiders alike (Benford, 1993; Gerhards & Rucht,
1992). Furthermore, because [] nationalistic legal framing has implications for
the structure of state power, nationalistic legal framing may be more likely
than other legal framing strategies to attract elite sympathizers; it appeals to
elites” need to protect the legitimacy of the state (see McCammon, 2009, p.
60). Nationalistic legal framing may thus attract the support of elites and
thereby increase a movement’s leverage in political negotiations.

Another advantage of nationalistic legal framing is that it is unlikely to be a
divisive force within social movements. Nationalistic legal framing is an-
chored in both hegemonic legal ideology and in other political ideologies that
contain radical (even revolutionary) elements; democratic and republican ide-
ologies will justify civil disobedience and law-breaking when officials over-
reach their limited political power. Nationalistic legal framing appeals to radi-
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cal factions of the social movement because it promotes a far-reaching, struc-
tural solution to a social movement’s grievance, rather than simple reform
(McCammon et al., 2004, p. 549). At the same time, nationalistic legal fram-
ing appeals to more conservative movement factions that seek assimilation or
alliances with elites because it is also anchored in liberal legal ideology,
which resonates with mainstream sensibilities. This capacity to appeal simul-
taneously to both radical and mainstream contingencies within a single social
movement make nationalistic legal framing a force of unity rather than divi-
sion in social movements.

Future research might explore the potential of nationalistic legal framing to
unite diverse factions of a social movement. The right-wing movements that
emerged after the Warren Court era may provide one example of how nation-
alistic legal framing unifies diverse constituencies. Right-wing movements
have tended to use the “*activist judiciary’” framing in opposition to the pro-
gressive judicial decisions. At the same time that this nationalistic framing
strategy became increasingly visible during the 1970s, the heterogeneous
groups of social and economical conservatives began to coalesce into what is
often referred to as the New Right (Heinz et al., 2003; Klatch, 1988, pp. 671-
672; Lipset & Raab, 1970). Because these distinct right-wing groups differed
fundamentally in the way they viewed the common social problem they con-
fronted — something which typically prevents movement coalition (see Ben-
ford, 1993, pp. 685-688; Noy, 2009) — their political partnership raises inter-
esting and unexamined questions for social movement theory. Thus, future
research would benefit from examining whether “*judicial activism’” framing
affected this coalition by providing a common vocabulary for opposing left-
wing movements. Exploring this possibility would enrich theoretical under-
standings of legal framing generally, and particularly in the relationship be-
tween legal framing and movement coalition (Heaney & Rojas, 2008; Noy,
2009), and in the relationship between legal framing and ideology (Benford &
Snow, 2000).

Yet while it is important to examine how nationalistic legal framing has
been used historically in conservative and progressive movements alike, it is
also of crucial importance to examine how progressive movements can use
nationalistic legal framing strategies to imagine and pursue new legal possi-
bilities. As discussed above, nationalistic legal framing potentially serves a
beneficial purpose in unifying progressive social movements. Achieving a
commonality of interests which transcends the numerous social divisions in
progressive and labor movements is something that Gramsci and others have
argued is necessary to produce a counter-hegemonic social force (Gramsci,



Gwendolyn Leachman 50

1992; Hunt, 1990, pp. 312-314). When a social movement remains divided on
whether to conceptualize its grievance as an individual or collective wrong,
““the quest for counter-hegemony can only be a continuation of that which the
concept seeks to displace, namely, the search for a unitary political subject
which needs simply to achieve consciousness of itself to be able to challenge
the dominant hegemony’’ (Hunt, 1990, p. 313). Nationalistic legal framing
may unite progressive movements around a given remedy and thereby permit
movement actors a single mechanism for expressing oppositional values.
Since nationalistic legal framing also has the ability to reach important main-
stream arenas outside the social movement — something that collective rights
framing critically lacks — nationalistic legal framing is a potentially powerful
tool for progressive social movements both to introduce critical movement
discourse into the mainstream and to redefine traditional understandings of the
law (Mansbridge & Morris, 2001; McCammon et al., 2004, p. 532).

CONCLUSION

The ideal typology of legal framing proposed here acknowledges the dynamic
aspects of legal framing. The three ideal-type legal frames, which have be-
come institutionalized in social movement discourse since the mid-twentieth
century, show the different ways in which movements have struck a balance
between the institutional pressure to reproduce dominant ideologies and the
internal pressure to reform those ideologies.g This ideal typology thus reflects
the theoretical view of meaning as socially constructed; not only does it re-
main cognizant of how legal meaning is negotiated by the power-ridden inter-
action between mainstream and insurgent legal interpretations, it also is wary
of how institutional power affects the transformative potential of challenges to
legal meaning at a very fundamental level — in the construction of meaning
within social movements. This model of legal framing will therefore provide a
common framework for sociological and socio-legal research on social
movements, directed at theorizing how movement actors negotiate the sym-
bolic meaning of legal language and generate new legal interpretations ““in
the shadow of social institutions™” (Albiston, 2005), or how they construct law
while taking into account the multiple arenas of social power that manifest
both within movements and in the social environment.
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Ideal types of legal framing provide leverage for theoretical development
by defining the logical structure of legal frames. Because law operates as a
different sort of constitutive force on movement rhetoric in each of these ide-
al-type frames (i.e., as a normative framework, an ideological force, or a set of
cultural values), these ideal types prevent ambiguity about how broadly a
study conceptualizes the “‘legal.”” By identifying the variety of ideational
*““tools’” the legal system provides social movements, ideal types sharpen re-
searchers’ analysis of the particular movement characteristics and institutional
conditions that restrict a movement’s ability to (successfully) use these tools.

Finally, the social constructionist approach to legal framing research sug-
gests promising areas for future research on law and the reproduction of social
inequality. Because the logical structure of these frames delivers different
symbolic consequences for social, political, and legal institutions, the frames
may be inherently more (or less) appealing to particular types of social
movements, and the frames may be better (or worse) received in different
contexts. However, empirical analyses of a movement’s framing strategies in
light of competing internal and external pressures may reveal that progressive
social movements are more exposed to adverse consequences for legal fram-
ing strategies than are conservative social movements. Anti-domination
movements are more likely to experience internal pressures to use collective
rights framing because social stigma generates a distinct collective identity.
Yet at the same time, anti-domination movements are also more likely to be
exposed to a dual institutional pressure to use individualist legal framing,
which comes from both official legal institutions and from conservative back-
lash against progressive movements. The social constructionist model for le-
gal framing research, by exposing how institutional pressures on legal framing
strategies may generate adverse consequences for progressive social move-
ments, can be used to advance theoretical inquiry into the relationship be-
tween law, hegemony, and inequality.
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NOTES

1. How broadly the researcher conceptualizes the law also affects other methodological
choices, like the types of alternative social institutions the researcher chooses as a comparison to
determine the relative power of the law. Defining ‘‘legal’’ narrowly as the set of concepts,
logics, and norms derived from fields of formal legal organizations and legal actors compels the
researcher to compare the presence of these legal constructs with the presence of other, nonlegal
constructs derived from other cultural fields such as medicine or religion (see, e.g., Heimer,
1999). Defining “‘legal’” more broadly as an ideology compels the researcher to investigate
whether a movement is more likely to evoke the relationships, definitions, and norms assumed in
legal ideology or in other cultural ideologies of justice (e.g., Goldstone, 2004; Nielsen, 2004;
Williams, 1995).

2. Hegemonic legal ideology influences social movement actors’ strategic discourse — their
perceptions of what constitutes effective political discourse (Ferree, 2003, pp. 330-336) — but
does not necessarily change how they actually perceive social situations or events. Activists may
use legal language not because they find its assumptions unproblematic or because they ascribe
to its substantive normative framework, but rather because they find it to be the best choice
among the “*highly limited options available to them’’ (see also Kostiner, 2003; McCann, 1998,
p. 88).

3. However, in theory democratic legal framing could also be used to support governance
through the courts. For example, democratic ideals can be used to encourage individual partici-
pation in governance regardless of social status and resources, which is one way of looking at
the function of the courts (Lawrence, 1991; Zemans, 1983).

4. Nationalistic legal framing does not necessarily require a legal remedy for the transgression
of official authority. Social movements have used legal legitimacy framing to advocate civil
disobedience (Williams, 1995, p. 131) or revolution (Sewell, 1996). For example, the civil rights
movement framed Jim Crow legislation as a “‘national failing and a collective sin,”” and advo-
cated civil disobedience to remove the legislation’s stain on the ‘“moral community’’ (Williams,
1995, p. 131). In these cases, the remedy implies removal of government authority directly to the
people.

5. Republican ideological tenets are not present in nationalistic legal framing of the judiciary
as legitimately acting to protect minority groups from discriminatory legislation (see Hull, 2006,
pp. 159-162).

6. In this section, | focus on findings from the socio-legal and sociological literatures that indi-
cate structural constraints on legal framing in particular. For more comprehensive analyses of
the myriad constraints on collective action framing, see Snow and Benford (1988), Benford and
Snow (2000), and McCammon (2009).

7. Conversely, when stigmatized movement actors prioritize the goal of reinforcing collective
identity or promoting mobilization they are more likely to use collective rights framing (Bern-
stein, 1997; Fetner, 2001).

8. For these and other critiques of individual rights framing, see Kennedy (2002), Tushnet
(1984), and Rosenberg (1991).

9. This social constructionist approach conceptualizes the three ideal-type legal frames as a
cultural construct developed in the shadow of institutional constraints, which in turn shape future
social movement discourse. This approach therefore understands consciousness and structure as
““part of a reciprocal process in which the meanings given by individuals to their world become
patterned, stabilized, and objectified. These meanings, once institutionalized, become part of the
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material and discursive systems that limit and constrain future meaning making’’ (Silbey, 2005,
pp. 333-334).
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