UC Berkeley

California Journal of Politics and Policy

Title

The Political History of Hydraulic Fracturing’s Expansion Across the
West

Permalink

https://escholarship.org/uc/item/29r9g7cn

Journal
California Journal of Politics and Policy, 6(1)

Author
Forbis, Robert E.

Publication Date
2014

DOI
10.5070/P2FW2S

Peer reviewed

eScholarship.org Powered by the California Diqgital Library

University of California


https://escholarship.org/uc/item/2gr9q7cn
https://escholarship.org
http://www.cdlib.org/

DE GRUYTER DOI 10.1515/cjpp-2013-0041 === Calif. ). Politics Policy 2014; 6(1): 153-186

Robert E. Forbis Jr*
The Political History of Hydraulic Fracturing’s
Expansion Across the West

Abstract: This article presents an historical-based analysis of how executive branch
actions altered federal domestic energy policies and the effect of that shift on the
Bureau of Land Management’s (BLM) domestic energy policies and resource alloca-
tions. The analysis is supported by interview data collected from among Department
of Interior officials who served during the Bush-Cheney administration as well as
BLM administrators located in Wyoming, Colorado, and New Mexico. The analy-
sis and interviews were conducted at the close of President Bush’s tenure in office
(2008-2009). The article includes an analysis of archival and government documents
describing executive branch actions directing the BLM to favor the energy develop-
ment industry’s use of the hydraulic fracturing development process. First, these
events are presented chronologically to illustrate how a president and his executive
appointees established changes to federal energy policies at the agency level that
led to the reallocation of resources favoring domestic energy development. Second,
an interpretive analysis of the interview data is presented as a means of validating
the initial, document-based analysis. As the article concludes, documents as well
as the voices of those most closely involved in the policymaking process confirm
that executive branch actions shifted federal domestic energy policies, which then
resulted in increased numbers and types of federal development projects using the
hydraulic fracturing and directional drilling energy resource development process
expanded rapidly across the states of the Rocky Mountain West.
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1 The Political Will-Power to Achieve a Domestic
Policy Objective

Prior to being sworn in President George W. Bush announced his first nomina-
tion to oversee the federal energy-related administrative agencies. In December of
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1999, President Bush nominated Gale Norton as the administration’s new Secre-
tary of the Interior. He did so because, mindful of his campaign promise to reduce
America’s dependency on foreign energy resources, President Bush and Vice
President Cheney required like-minded political allies who were supportive of
their strategy for expanding domestic energy development as a means of achiev-
ing national security. Thus, President Bush appointed a cadre of political and
policy loyalists to leadership positions within the federal administrative units
charged with the management and oversight of domestic energy development.

These political loyalists were expected to take an executive-led energy task
force’s recommendations, apply the president’s executive orders, and increase
the nation’s supply of domestic energy resources. If successful, the administra-
tion would fulfill the promise of reducing the country’s dependency on foreign
energy resources, achieve a measure of national security, and secure a politi-
cal victory for the administration. This is because political appointments, like
task forces and executive orders, are expressions of a presidential will-power in
their ability to wield direct influence on existing legislation and administrative
processes. As it turned out, the Bush administration was exceptionally adept at
expanding and using executive power. And, over the course of Bush administra-
tion’s two terms in office, the administration’s political appointees would faith-
fully carry through with the implementation of the Bush-Cheney domestic energy
plan. Beginning in 2001 the political-will of the Bush administration was clearly
articulated in the early use of presidential powers that emphasized the develop-
ment of one commodity: Energy.

2 Asserting Political Control over Administrative
Decision-Making

Known simply as the “delegation problem,” the efficacy of political control over
bureaucratic decision-making remains a debated topic among political scientists
(Moe 1993; Spence 1997; Moe and Howell 1999). While the majority of scholarship
explores congressional efforts to control the bureaucracy (Moe 1993; Spence 1997;
Moe and Howell 1999), there is also a comprehensive body of literature devoted to
exploring presidential efforts of political control (Moe 1993; Spence 1997; Moe and
Howell 1999). However, no matter the institutional location of politically-moti-
vated efforts to achieve bureaucratic control, attempts to measure the resulting
efficacy with any degree of accuracy have met with mixed results.

As David B. Spence argues, neither theoretical positivists nor quantitative
empiricists have “demonstrated that politicians can overcome the delegation
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problem” as they have a tendency to “model the problem away” in one of two
ways (Spence 1997: p. 199). According to Spence, researchers have a tendency
to presume that political control is exerted in either ex post or ex ante fashion.
On the one hand, positive theorists tend to over-emphasize political control
as a matter of ex post political oversight of bureaucratic agencies’ procedures
and processes. On the other hand, quantitative empiricists over-emphasize the
dependent variable of ex ante political control as a matter of the bureaucratic
agencies’ enabling legislation. In either case, Spence argues, because researchers
“overestimate the degree to which political control occurs,” they can offer neither
explanation nor prescription to the “delegation problem” (Spence 1997: p. 215).
The problem, according to Spence, is that in measuring the impact of political
control, researchers have missed the critical distinction between “policy making”
and “policy implementation” (Spence 1997: p. 212).

Spence concludes his argument with the assertion that, “If the technologies
of social scientific investigation have trouble accounting for the complexity of
agency policy choice, we must improve existing technologies or find new ones”
(Spence 1997: p. 215). While Spence’s argument is justly critical of this body of
work, his recommendation for improvement relies on the hope of technologi-
cal advancements in the singular methodological realm of quantitative-based
research. This rather narrow approach ignores the promise and possibility of
improving this area of scholarship via other methodological means, including
qualitatively-based methodological research.

Methodological choices aside, qualitative researchers have not fared any
better in their attempts to describe fully and account for the effectiveness of
elected officials to politically control the bureaucracy. This is not to say that there
have not been important and significant qualitative contributions made in the
institutional study of the relationship between Congress and the bureaucracy
or, for that matter, the presidency and the bureaucracy. Researchers have made
significant strides in providing rich descriptive narratives of these complex insti-
tutional relationships. Spence’s critique of quantitative research in this field of
inquiry is equally applicable to similarly oriented inquiries of a qualitative nature.
This is because they too suffer from the same malaise articulated by Spence in his
criticism of theoretical positivists’ and quantitative empiricists’ inquiries.

The “delegation problem” debate and the issues associated with it will not be
resolved here. What follows instead is an attempt to provide a descriptive narra-
tive tracing the causal pathway through which the Bush administration utilized
the unilateral nature of presidential power in order to politically control the BLM
and alter its energy policies. In essence, changes in the executive branch led to
changes in domestic energy policy. The changes described here do not underes-
timate the effect of technological breakthroughs in domestic energy exploration
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and development — namely hydraulic fracturing — nor do they underestimate the
impact of economic conditions affecting the price of energy. This is, in a manner
of speaking, a narrative measure of how politically effective the Bush administra-
tion was in its strategic use of executive powers to politically control the BLM in
the attempt to successfully achieve its desired political objectives of expanding
domestic energy development.

3 Executive Power and the Capacity to Affect
Administrative Change

In his analysis of the Nixon and Reagan administrations, Richard P. Nathan argues
that “elected chief executives — presidents, governors, mayors — and their appointees
should play a larger role in administrative processes” (Nathan 1983: p. vii). The argu-
ment’s premise, “management tasks can and should be performed by partisans,”
hinges on Nathan’s belief in the executive branch pursuing implementation of its
policy objectives through the strategic use of executive power (Nathan 1983: p. 7).

According to Nathan, the use of executive power is legitimate so long as the
executive’s policy objectives are carried through within the confines of existing
legislation and administrative procedural processes. Nathan’s prescription for
the realization of this strategy is one of political delegation. This means that stra-
tegic delegation of executive authority is a manifestation of presidential influ-
ence. This influence can affect a bureaucratic policy domain in a manner that
“penetrates the [domain’s] administrative process (Nathan 1983: p. 82). This type
of political authority is necessary because, as Nathan argues, “in a complex, tech-
nologically advanced society in which the role of government is pervasive, much
of what we would define as policymaking is done through the execution of laws
in the management process” (Nathan 1983: p. 82). The message to Presidents here
is straightforward; in order to successfully achieve executive policy objectives it
is imperative that a president wield the tools of executive authority within the
confines of existing legislation and administrative procedures in a manner that
influences agency-level decision-making.

In a follow-up to Nathan’s research, Robert F. Durant’s (1992) account of
the Reagan administration is notable for its narrow focus on a single politically-
oriented policy objective: altering federal resource management in a manner
favoring economic development. Durant’s investigation of Reagan’s strategic
administrative efforts to effect changes in how federal resources were managed
by the DOI and the BLM in particular, finds that the Reagan administration’s
efforts were in the end highly ineffectual. Notably, Durant’s findings imply that
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one reason for the Reagan administration’s failures is that within the BLM, there
existed a deeply entrenched and resourceful subgovernment policymaking envi-
ronment that sought to protect the agency’s status quo. As Durant argues,

[The] political us[e] of the administrative presidency to reorient policy...to alter bureaucratic
agendas substantially... [is] unlikely to find an agency’s ‘dominant coalition’ predisposed to
change. Coalition members are prone to buffer organizational cores from such ‘turbulence’
and to protect their organization’s fragile political economy. Equally unsympathetic to change
are clienteles accustomed to existing agency rules, relationships, and largesse. This, in turn,
makes policy initiatives distinctly vulnerable to fire alarm oversight, with the type of agenda
item pursued by [political officials] conditioning the nature, scope, and intensity of resistance
mounted by opponents (Durant 1992: p. 238).

Durant notes that any future attempts to untangle the dynamics of agency sub-
governments in the face of a sustained political effort to alter the existing policy
orientation of administrative agencies should embrace the “validity of the causal
theory” (Durant 1992). Thus, clearly accounting for causal pathways between
executive power and administrative agencies will help clarify the means by which
presidents pursue political control of bureaucratic decision-making. In turn,
clarifying the causal pathways of executive influence will assist in capturing the
dynamic of strategic actions among subgovernment actors as they seek to sustain
the decision-making status quo.

Durant concludes by cautioning that establishing bright-line causal pathways
of political control over administrative procedures in the course of implementing
policy objectives is dependent on the ability to account for the inherent character-
istics of “bureaupolitical dynamics during implementation” (Durant 1992: p. 238).
Here, Durant argues that two characteristics of bureaupolitical dynamics condi-
tion any success for politically controlling the implementation of executive policy
objectives: 1) validity of the novel policy initiative and 2) softening of policy com-
munities and larger publics over time (Durant 1992: pp. 238-239). Durant argues,

In the real world, of course, these two variables can interact to produce distinct bureaupoliti-
cal dynamics...however, the bureaupolitical politics occasioned are not ‘caused’ by the inter-
action of the two variables...rather, their interaction either affords or constrains opportunities
for challenge to those opposed to drastic policy reorientation (Durant 1992: p. 239).

Both Nathan and Durant’s research efforts illustrate the strategic use of broad exec-
utive power and its potential to affect administrative decision-making and subgov-
ernment activity. Nevertheless, Nathan’s research remains a narrative prescriptive
bordering on a polemical treatise. And while Durant’s research accounts for interest
group efforts to maintain the status quo in the face of the Reagan administration’s
attempt to politically affect a shift in federal land use management within the BLM,
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his effort focuses on finding the degree of effectiveness in the executive’s realiza-
tion of favored land management policy objectives. As such, the turbulence caused
by Reagan’s executive actions and their effect on the existing coalition of interest
groups that constitute the BLM’s land-use subgovernment is never fully articu-
lated. Thus, as Durant himself notes, “the types of policy initiatives, bureaucratic
responses, and political dynamics outlined are hardly exhaustive, must be further
elaborated, and require empirical testing (Durant 1992: p. 321).

Political science scholarship concerning the influence of the President is
wide-ranging. Beginning with Richard Neustadt’s (1960) argument that presiden-
tial power is reflected in the ability to influence others political scientists have
sought to extend our understanding of presidential power and its impact. Since
Neudstadt, researchers have sought a better understanding of presidential power
by investigating a variety of presidential initiatives to strengthen their control
over administrative agencies. They have done so through a variety of means, e.g.,
personnel management, appointments, White House staffing, reorganization,
assertion of legal prerogatives, executive orders, and signing statements (Pfiffner
1999). The ability of President George W. Bush to disrupt a relatively stable land-
management subgovernment policymaking environment presents a unique
opportunity to understand the impact of presidential power.

4 The Election of President George W. Bush

With the election of George W. Bush in 2000 the government of the US undertook
an ambitious approach in responding to the energy needs of the nation. From the
time of the presidential campaign to the election, President Bush promised the
American public a policy initiative to address the nation’s growing demand for
energy and secure energy independence. The Bush administration often prem-
ised its argument for securing the nation’s energy resources and independence
on the basis of strengthening national security. With the terrorist attack of 11
September, 2001 the administration’s argument gained substantial validity in the
minds of elected officials, the policy community, and the general public.!

1 Note: Gallup Poll of 23 May, 2001 shows public support for the Bush Energy Plan at 44%. Public
belief in the Bush Energy Plan’s success was 65%. Gallup Poll of 5 June, 2001 shows public con-
cern over energy resources as America’s most important and pressing problem at an historic high
of 58%. Gallup Poll of 3 April, 2002 shows overall public approval for President Bush’s handling
of energy policy at 57%. Gallup polling data (March, 2001-2003) shows public opinion that the
US will face critical energy shortages over the next 5 years, as 60% (March 2001), 48% (March
2002), 56% (March 2003).
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The Bush administration utilized the increased level of public and political
support for its argument and strategically wielded executive power in a manner
that would advantage existing legislation and administrative processes to
achieve the objective of expanding domestic energy resource development. The
tragedy of 11 September, 2001 was, in many ways, simply a fortuitous event allow-
ing the Bush administration to successfully implement the means for achieving
its energy policy objectives. Thus, with the support of like-minded congressional
leadership, and over the course of their 8 years in office, the Bush administration
successfully implemented a series of political and administrative strategies that
resulted in: 1) a shift in domestic energy policy, 2) the disruption of a long static
subgovernment policymaking environment within the Bureau of Land Manage-
ment, and 3) expanding the energy resource development process of hydraulic
fracturing across the Rocky Mountain West.

5 President Bush’s Energy Related Political
Appointments at DOI

President Bush’s choice of Department of Interior (DOI) nominees was a direct
reflection of his administration’s desire to expand domestic energy. Most sig-
nificant among the president’s “energy nominees” was Gale Norton to head the
Department of the Interior. As the president’s nominee, Secretary Norton’s history
of professional and political accomplishments were notable for their consistent
support and defense of deregulation and free-market principles in the manage-
ment of federal lands and resources. A former DOI attorney under President Rea-
gan’s controversial and short-lived Secretary of the Interior James Watt, Norton’s
nomination was met with great cheer from conservative free-market thinkers as
well as industry representatives of the timber, mining, and energy development
lobby (Jehl 2000). To others, most notably members of the environmental pro-
tection community, Ms. Norton’s nomination was greeted with dismay. As the
national spokesman of the Sierra Club, Allen Mattison, famously remarked, “Our
view is that she’s James Watt in a skirt” (Jehl 2000).

Mentored by Watt during her tenure at the politically conservative Moun-
tain States Legal Foundation (MSLF), Norton was a true believer in the pro-
development management principle for public lands and resources. Other
important Bush-Cheney DOI political appointees had similar backgrounds.
For example, following Gale Norton’s appointment, President Bush nominated
another Reagan-Watt era alumni, J. Stephen Griles. As undersecretary of the
Interior, Griles was second only to Norton in the chain of political authority
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being assembled at DOI. Under Secretary Watt’s tenure at DOI and afterwards,
Griles served as deputy director of the Office of Surface Mining, and as Assistant
Secretary and Deputy Assistant Secretary of the Interior for Lands and Minerals
Management. It is important to note that it was Mr. Griles who, in anticipation
of his Senate confirmation, served as the DOI’s representative during the course
of the Cheney Energy Task Force deliberations in 2001 (US Department of Inte-
rior 2001).

President Bush also nominated Rebecca Watson as undersecretary of
the Interior for Lands and Minerals Management. Having served as Assistant
General Counsel for energy policy at the Department of Energy (DOE) in the
previous Bush administration, Ms. Watson was a former law school classmate
of Secretary Norton’s and, at the time of her nomination, a MSLF colleague of
both Norton and Watt. With the Senate’s approval of Watson’s appointment
she was charged with administrative and managerial responsibility for the
Bureau of Land Management, the Minerals Management Service and the Office
of Surface Mining Reclamation and Enforcement (US Minerals Management
Service n.d.).

Finally, President Bush nominated Kathleen Clarke as Director of the
Bureau of Land Management. At the time of her appointment, Clarke served
as Executive Director of Natural Resources for the State of Utah under then
Governor Michael Levitt (Gov. Levitt would himself become President Bush’s
nominee as Secretary of Health and Human Services). Prior to her appointment
as Utah’s Director of Natural Resources, Clarke served as a member of Rep.
James Hanson’s (R-UT) administrative staff. Rep. Hanson, a conservative, was
himself a fervent legislative advocate of developing resources on public lands
and vocal champion of “sagebrush rebels” (Spangler 2001). Congressman
Hanson would serve as Chair of the House Committee on Natural Resources
during the early years of the Bush administration when the expansion of
domestic energy development was beginning to gain political and popular
support (Neustadt 1960).

Given the Bush administration’s broad policy objective of achieving national
security by means of energy independence, these appointments were not the
only political appointments with professional ties to varied energy-related
development entities. Throughout the federal government, Bush-Cheney politi-
cal appointees with ties to the energy industry or other extractive industries
dominated energy and environment-related administrative agencies. The extent
to which the administration’s appointees were tied to the energy lobby was so
profound that the administration is often referred to as the “oil and gas adminis-
tration” (Finley 2003).
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The administrative hierarchy of federal agencies charged with managing the
nation’s energy, environmental, and public lands and resource related policies
from the president and vice president down were dominated by former fossil
fuel energy development executives, attorneys, and lobbyists. With the history
of political defeat suffered by previous administrations’ failure, most notably the
Reagan administration’s failure (Nathan 1983; Durant 1992), to expand domes-
tic energy development the choice for the new Bush administration was clear:
use executive power to shift the political leadership of administrative agencies,
charge them with implementing executive policy directives to facilitate change
in existing energy policy, and expand domestic energy resource development by
means of the latest technological breakthrough: hydraulic fracturing and direc-
tional drilling.

6 Vice President Cheney’s Energy Task Force

Chaired by Vice President Cheney, meetings of the “National Energy Policy
Development Group” were by invitation only and conducted behind closed
doors. Aside from invited members from the newly elected administration and
America’s leading energy producing companies, no stakeholders participated
in these strategic discussions. Indeed, these discussions were so secretive in
nature that the administration resisted General Accounting Office (GAO) and
non-profit organizations’ attempts to force the public release of the group’s
member list and meeting transcripts. And, although nearly forty task force
meetings with industry representatives took place, the Bush administration
successfully resisted the official release of any information concerning task
force members or the closed-door policy discussions. The administration’s
resistance was validated in 2005 when the US Federal Court of Appeals for the
District of Columbia ruled unanimously in favor of the administration’s “execu-
tive privilege” argument for not releasing any internal documentation regard-
ing the energy task force (Judicial Watch Press Office 2005; Abramowitz and
Mufson 2007).

Controversy notwithstanding, the Bush-Cheney energy policy development
group issued its final report to the president and the public on 16 May, 2001.
The report, entitled “National Energy Policy,” detailed the administration’s
energy plan and offered strategies for its implementation (National Energy
Policy Development Group 2001). Within two days of the report’s release, Presi-
dent Bush issued two Executive Orders (E.O. 13211 and E.O. 13212) charging
federal agencies to facilitate and expedite the means by which the expansion
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of developing America’s domestic energy resources would be achieved. In
essence, these executive orders signified that the report’s findings had been
accepted and strategies for its implementation had been adopted by the admin-
istration (Mayer 2001).> While the executive branch’s objective was to increase
the development of domestic energy resources by expanding the use of hydrau-
lic fracturing and directional drilling, achieving that goal was a daunting task.
As suggested by Nathan (1983), in order to meet the overarching objective the
administration would have to directly engage existing legislation in a manner
that would affect change in the administrative processes of federal agencies
to hasten the desired expansion of domestic energy resource exploration and
development.

A key element to the success of the political objective was the administra-
tion’s ability to move the bureaucracy and expand access to federally adminis-
tered lands and resources. Moving the bureaucracy would require altering the
procedural processes for leasing public lands and issuing approved permits to
drill (APD). Expanding access to federal lands and resources required that the
administration make a choice between two political strategies (Howell 2005).2
One political strategy was to simply send the “National Energy Policy” to Con-
gress for legislative deliberation and action.* The other was to wield execu-
tive power in a manner that would facilitate executive implementation of the
energy plan. Given the legislative history of defeat suffered by energy interests
to expand domestic energy development, the choice for the administration was
clear: use executive power to affect a shift in federal energy policy via politi-
cal appointments and then issue executive orders directing agencies charged
with administering domestic energy development to alter their administrative
processes.

2 Note: Mayer argues that the presidential power to control the actions of executive agencies is
manifest in the issuing of executive orders. Mayer finds that executive orders are an expression
of political will in the face of an intractable or indecisive Congress, and that executive orders
enhance bureaucratic accountability by creating a clear decision trail that leads directly to the
president.

3 Note: Howell argues that in order to “advance their policy agenda, presidents have two options.
They can submit proposals to Congress and hope that its members faithfully shepherd bills into
laws; or they can exercise their unilateral powers — issuing such directives as executive orders,
executive agreements, proclamations, national security directives, or memoranda — and thereby
create policies that assume the weight of law without the formal endorsement of a sitting Con-
gress,” pp. 417.

4 Note: The Bush administration did eventually realize legislative success for their domestic en-
ergy strategies and policies. The Energy Act of 2005 was passed and signed into law by President
Bush. As some have noted, the net effect of the Act was an affirmation of the administration’s
actions to bring about the expansion of domestic energy development.
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7 Executive Orders 13211 and 13212

The Bush administration issued Executive Orders 13211 and 13212 on 18 May, 2001.
These executive orders directed all federal land management agencies — particu-
larly the BLM — to expedite the leasing of federal lands for energy development and
the approval of existing — and future — Approved Permits to Drill (APD). Executive
Order 13212, entitled “Actions To Expedite Energy-Related Projects” directed federal
agencies — particularly the BLM - to “expedite their review of permits or take
other actions as necessary to accelerate the completion of such [energy-related]
projects.” Executive Order 13212 also ordered the establishment of an interagency
task force, chaired by the chairman of the Council of Environmental Quality, “to
monitor and assist the agencies in their efforts to expedite their review of permits
or similar actions, as necessary, to accelerate the completion of energy-related
projects, increase energy production and conservation, and improve transmission
of energy” (Finley 2003).° Finally, Executive Order 13212 directed the interagency
task force to “monitor and assist agencies in setting up appropriate mechanisms
to coordinate Federal, State, tribal, and local permitting in geographic areas where
increased permitting activity is expected” (Executive Order 13,212, 2001).

Entitled “Actions Concerning Regulations That Significantly Affect Energy
Supply, Distribution, or Use,” Executive Order 13211 required that all federal agen-
cies “prepare a Statement of Energy Effects when undertaking certain agency
actions.” And, as described in Executive Order 13211, these Statements of Energy
Effects were intended to:

...describe the effects of certain regulatory actions on energy supply, distribution, or use...
[And] consist of a detailed statement by the agency responsible for the significant energy
action relating to: i. any adverse effects on energy supply, distribution, or use (including a
shortfall in supply, price increases, and increased use of foreign supplies) should the proposal
be implemented, and ii. reasonable alternatives to the action with adverse energy effects and
the expected effects of such alternatives on energy supply, distribution, and use (Executive
Order 13,211, 2001).

These two executive orders sought to comprehensively change existing federal
energy policy and administrative processes within land and resource agencies.

It has been argued that most executive-led strategic efforts to influence policy
change within administrative agencies or their decision-making subgovernments

5 Note: Another Bush-Cheney appointment with ties to extractive industries, the Chair of the
White House Council on Environmental Quality was James Connaughton, legal counsel for Gen-
eral Electric and Atlantic Richfield and their challenge to the EPA’s directive regarding responsi-
bility for cleanup of Superfund sites.
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cost too much political capital given the relatively modest levels of success of
those efforts (McCool 1989). Still others have argued that, as executive orders go,
most presidential policy directives are relatively unnoticed as the change they
affect is limited to the administrative agency targeted by the president (Durant
1992; Mayer 2001). In the case of Executive Orders 13211 and 13212 there was not
much political capital to spend as the president had just months earlier been
sworn into office. Nevertheless, in issuing Executive Orders 13211 and 13212 the
administration had signaled the opening move in its effort to control the BLM’s
energy policies and administrative procedures. Executive Orders 13211 and 13212
should be considered one piece among the many political strategies employed
as a means of achieving the administration’s domestic energy policy objectives.
These executive orders are notable because within the National Energy Policy,
released on 16 May, 2001 and just two days prior to President Bush’s issuance of
Executive Orders 13211 and 13212, 105 recommendations had been designed spe-
cifically to increase domestic energy development, and among those recommen-
dations, 73 could be implemented via presidential directives to energy related
agencies, while the remaining 32 required Congress to pass new legislation or
amend existing laws (Longley 2001).

8 The BLM Responds to Change in the Executive
Branch

The bureaucratic response to the unilateral use of executive powers was imme-
diate. Within roughly 2 years of President Bush’s political appointments being
in office and his issuing of Executive Orders 13211 and 13212, the BLM began
the process of changing its existing energy policies to reflect the political goal
of expanding domestic energy development. On 8 August, 2003, BLM Director
Kathleen Clarke notified state and field offices that implementation of President
Bush’s National Energy Policy would begin immediately. The new administrative
management policies instructed all BLM offices and land-use planners to reduce
or eliminate regulatory impediments to oil and gas leasing and production on
BLM lands. The director’s order instructed BLM staff to concentrate their efforts
on what Clarke had designated as “focus areas” where the potential for oil and
gas development was high. The order also instructed BLM field managers to pri-
oritize work related efforts that would promote oil and gas planning, leasing, and
permitting (Longley 2003).

In issuing the directive Director Clarke established the deadline of 31 Decem-
ber, 2003 for BLM personnel to evaluate and report the need to change “existing
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land-use plans to facilitate oil and gas exploration and development” in accord-
ance with Energy Policy and Conservation Act of 2000 (Longley 2003). In estab-
lishing new energy policies, BLM land-use planners were instructed to act in a
manner that would “not unduly restrict access to federal lands, while continuing
to protect resources when they review[ed] oil and gas lease stipulations, especially
in those cases where an unnecessary stipulation could result in the abandonment
or delay of a project” (Longley 2003). Finally, Director Clarke’s order required all
BLM state offices with significant energy-related programs “to conduct at least
one meeting with industry representatives” within a year of the directive’s issu-
ance to “share findings and discuss oil and gas related policy changes” (Longley
2003).

Clearly, a change in the presidency led to a change in domestic energy policy
from within the DOI and more importantly, throughout the BLM. As most field
offices with significant oil and gas development projects are located throughout
the Rocky Mountain West, the directive had its greatest effect in the states of New
Mexico, Colorado, Wyoming, Montana, and Utah. As a result, the easing of oil
and gas development regulations and administrative oversight, as well as prior-
itizing oil and gas hydraulic fracturing and directional drilling activity, in 2003,
triggered a modern energy boom throughout the states of the American West.
This was particularly true of energy resource development in the form of coal-bed
methane (CBM) natural gas.

One example of how quickly the administration was realizing success in
achieving its policy objective is taken from the Wyoming State Office of the BLM
and the Wyoming Oil and Gas Conservation Commission. In 2003, 39,000 CBM
Approved Permits to Drill (APDs) were issued by the State of Wyoming. These
39,000 APD’s represented an average of 18 permits being approved per day and
an average of seven wells being drilled per day throughout the State of Wyoming.
Additionally, the rate of permit hearings in Wyoming increased that year as well.
In 2003, the state’s oil and gas commission held 814 area drilling permit hear-
ings with 55% of those hearings concerning the use of hydraulic fracturing and
directional drilling in the exploration and development of CBM. These hearings
resulted in 900 individual parcel drilling permits being issued by the State of
Wyoming. Respectively, the state’s 814 area development permit hearings repre-
sented a 100% increase over the previous 5 years with — what was at the time —
an expectation that permit hearings would again experience a 100% increase in
2004. Additionally, the 900 individual parcel drilling permits issued in 2003 rep-
resented a 100% increase from the previous 30 years and they too were expected
to experience a 100% increase in 2004 (Likwartz and Parfitt 2004).

The Wyoming Oil and Gas Conservation Commission and the Wyoming BLM
estimated in 2004 that the agency would, until the year 2014, issue an additional
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71,000-76,000 drilling permits for the exploration and development of oil and
natural gas in the State of Wyoming. At the time, those estimates stood in stark
contrast to the documented 70,000 drilling permits the State of Wyoming had
issued since its statehood in 1890 [Bureau of Land Management, n.d.(c)]. While
these numbers provide evidence only of the State of Wyoming’s unprecedented
level of oil and gas exploration and development, the numbers were indicative of
what was occurring throughout the states of the Rocky Mountain West.

Expanded exploration and drilling were not the only energy-related activi-
ties affected by the BLM’s change in energy policies. For example, the BLM also
expanded its energy leasing activities in accordance with the new administra-
tive directives and policies. One example of expanding energy leasing is the
Utah office of the BLM’s energy lease auction for the exploration and develop-
ment of the subsurface energy resources across 281,000 acres in June 2004. As
was reported by the Salt Lake Tribune, “the federal government set a record with
its June oil and gas auction in Utah...as part of the Bush administration’s push
toward domestic energy production...Records were made to be broken, though...
The next quarterly lease auction slated for September 8 easily outpaces the June
sale, with 362,665 acres spread across 223 parcels” (Nailen 2004).

All across the West, record numbers of APDs were being issued by state
energy commissions and the BLM and a record number of acres were being
offered by the BLM. The observation among those most directly affected by the
change in federal energy policy was this: a change in the executive had led, suc-
cessfully, to a change in domestic energy policy. These executive-led changes
to the BLM’s traditional energy policies had the unintended consequence of
establishing the conditions required to trigger political conflicts over the envi-
ronmental impacts being realized by expanded use of the hydraulic fracturing
development process.

9 The Effect(s) of Expanding Hydraulic Fracturing
on Western Landscapes

The process of hydraulic fracturing is disruptive on multiple-levels. The process,
even when performed properly, negatively impacts the natural environment of
most landscapes found across the West. The process of drilling for and extracting
energy resources, particularly CBM, “can turn ranches and prairies into sprawl-
ing industrial zones, laced with wells, access roads, power lines, compressor sta-
tions and wastewater pits” (Hardin and Jehl 2002). The long-term impact of these
extractive processes can be debilitating to residents of the West.
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...the artesian well on Roland and Beverly Landrey’s ranch has failed. After producing 50
gallons a minute for 34 years, the well, the ranch’s only source of water, stopped flowing in
September. A well digger who examined it blames energy companies drilling for gas nearby,
but the companies dispute that. So the couple — he is 83 and ailing; she describes herself as
“no spring chicken” — hauls water in gallon jugs and rives 30 miles to town weekly to wash
clothes and bathe...Dave Bullach, a welder who lives near Gillette, couldn’t take it anymore.
For two sleep-deprived years, he endured the incessant yowl of a methane compressor, a giant
pump that squeezes methane into an underground pipeline. There are thousands of these
screaming machines in Wyoming, where neither state nor federal law regulates their noise.
M. Bullach stormed out of his house at midnight last year with a rifle and shot at the compre-
ssor until a sheriff’s deputy hauled him off to jail (Hardin and Jehl 2002).

Energy resources, particularly inexpensive energy resources, like that of CBM,
had become increasingly feasible for industry to extract, develop and market
because of breakthroughs in energy technology. A process known as hydrau-
lic fracturing, or “fracking,” where chemically treated water is forced into tight
seams of coal formations in the effort to loosen the methane gas for collection
had been perfected (US Environmental Protection Agency 2000). The engineering
feat of being able to collect and capture the methane gas from multiple-points at
a single location, a technique known as “directional drilling,” had also been per-
fected (Kennedy 2000).° Furthermore, hydraulic fracturing and directional drill-
ing emerged just prior to the Bush-Cheney administration taking office. In their
infancy neither the process of hydraulic fracturing nor the technique of directional
drilling was widely used by industry; both were considered cost-prohibitive. But
by 2001, as the cost of energy resources raised as rapidly and as steadily as the
energy-friendly political decisions being made by the Bush-Cheney administra-
tion and Congress. In turn, hydraulic fracturing and directional drilling became
cost-effective. While these new means of extracting hard-to-get energy resources
are cost-effective and efficient, the process of hydraulic fracturing is problematic.

As it runs through Orin Edwards’s ranch, the Belle Fourche River bubbles like Champagne. The
bubbles can burn. They are methane, also called natural gas, the fuel that heats 59 million
American homes. Mr. Edwards noticed the bubbles 2 years ago, after gas wells were drilled
on his land. The company that drilled the wells denies responsibility for the flammable river
(Kennedy 2000).

Most CBM energy resources lie within very tight, close-to-the-surface seams
of coal. This fact is one reason why states of the Rocky Mountain West experi-
ence the largess of the modern energy boom: its benefits as well as its problems.
One problem with the process of hydraulic fracturing is its effect on the water

6 Note: Kennedy is commenting on: Summary and Analysis of Department of Energy Office of
Fossil Energy Reports concerning the advancement of directional/horizontal drilling technologies.
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resources of a state, a community, a subdivision, or a ranch. The water required
for the CBM hydraulic fracturing process varies depending on a number of factors,
including the depth and type of coal seam formation being utilized. Nonethe-
less, in shallow seams, like those found in the Powder River Basin of Northeast
Wyoming, a typical vertical, single fracture, CBM well will use 400 barrels (42
gallons/barrel) of water per day (16,800 gallons/day) [United States Geological
Service (USGS) 2000].

Throughout the CBM producing states of the West, energy development’s use
of water is a contentious issue. One 2002 estimate expected that in the Powder
River Basin alone the energy industry would “pump out 3.2 million acre feet of
water — as much as New York City uses in two and a half years” (Hardin and
Jehl 2002). This water’s use is limited. For example, when treated properly, the
extracted water can be beneficial to ranchers. However, when not treated prop-
erly, much of the water is riddled with saline which, if untreated and dispersed
over pasture lands can turn grazing lands into barren wastelands (Clifford 2001;
Hardin and Jehl 2002; Mitchell 2005). To make matters worse, wastewater is dis-
posed by reinjection or spraying across pasture lands, a common practice among
energy developers. Additionally, most wells or clusters of wells produce far greater
amounts of water than is normally used by an entire western community much
less a single rancher. Water use aside, the hydraulic fracturing of the coal seam
has the attendant effect of releasing un-captured methane gas and transferring
it to free-flowing water sources like irrigation streams or water wells. The effect
of which turns irrigation streams into Champagne-like bodies of water as ranch-
ers make a habit of documenting the effect of the hydraulic fracturing process by
taking matches and lighting the bubbles on fire (Anderson 2009).

Water is not the only impact to surface owners from the process of extracting
CBM energy resources. The effect that energy development can have on a surface
owner’s property interests ranges from a simple nuisance like dust to depleting
a water aquifer to the point where water pumps burn out and fail (Clifford 2001;
Hardin and Jehl 2002; Mitchell 2005). Ranchers in particular have borne the
brunt of multiple impacts that disrupt their stock raising operations: cattle and
sheep killed by energy traffic, chemical spills from poorly constructed drill holes,
as well as erosion from newly cut and heavily traveled roads, pipelines cutting
across grazing lands, and drilling pads dotting the land [Clifford 2001; Hardin
and Jehl 2002; Mitchell 2005; Earthworks, n.d. (b)].

Finally, the exploration and development of energy resources occurs primar-
ily on federal public lands. As one would expect, most fluid mineral extraction
has and continues to take place on public lands administered by the BLM. It has
been relatively well-documented that the use of public lands for the extraction of
energy resources is but one of the traditional uses of public lands. By 2003, the
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expanded use of hydraulic fracturing energy development activities had begun
to substantially interfere with, and disrupt the environmental quality of public
resources, particularly water. The consequences of disrupting water resources
cannot be understated because as hydraulic fracturing expanded in the quest of
developing domestic energy resources had begun to encroach upon the privately
owned ranches of the West.

10 Energy Politics and Policy: Congressional
Committees (2000-2008)

From 2001 to 2008 numerous congressional committee meetings were held to
address energy policy. The topic of most of these energy-related hearings was
focused on the nexus of national security and the programmatic expansion in
developing domestic reserves. While hearings were convened to address a wide
range of topics, hearings held to address problems associated with the expansion
of hydraulic fracturing and directional drilling energy development were few.
The record of committee hearings indicates that when complaints were heard,
the testimony of other interests, including the powerful ranching lobby, was often
included but the focus of the inquiry was more concerned with removing regula-
tory road-blocks to expand domestic energy development [Congressional Hear-
ings (107th-110th Congresses)]. Thus, voices representing activities impacted by
the rapid expansion of hydraulic fracturing energy development were secondary
to voices representing the interests of energy developers.

The testimony of other interest groups often followed statements from the
committee’s chair expounding the virtues of expanding domestic energy devel-
opment. For example, on numerous occasions ranchers’ testimony preceded
the testimony of numerous energy spokespersons. A review of the record of
House Natural Resource Committee and Subcommittee hearings between 2000
and 2008 clearly indicates that testimony from ranching interests were wedged
between articulations of political support from elected officials and the policy
recommendations of energy representatives [Congressional Hearings (107th-
110th Congresses)]. While lone ranchers spoke on behalf of ranchers besieged
by the effects of hydraulic fracturing energy development, elected representa-
tives, state officials, energy scientists, and members of the energy lobby spoke
on behalf of speeding up the regulatory permitting process or expanding energy
leasing sales (Oversight Hearing on the orderly development of coalbed methane
resources from public lands, 2001; Hearing on enhancing America’s energy secu-
rity 2003). More specifically, during the 107th Congress, in an oversight hearing
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before the House Energy and Mineral Resources Subcommittee, its subcommittee
chair, Barbara Cubin (R-WY) described the effect of hydraulic fracturing energy
development as “unconventional” and the effects of that development on private
landowners (i.e., ranchers) as “growing pains.”

As with any resource, such an explosion of activity comes with “growing pains” while indivi-
duals, communities, local and state government and public land managers attempt to plan for
the costs and benefits associated with the extraordinary interest in CBM...Split-estate mineral
development is often contentious - and when conflicts arise they grab the headlines. Steady
royalty income to a fee mineral owner happy with his check is a “dog bites man” story. When
a rancher gets cross-wise with a driller seeking to access his federal lease, or other fee mineral
ownership from which the rancher does not financially benefit, then that becomes a ‘“‘man bites
dog” story. When a lot of ranchers without minerals get upset, that’s a [c]over story in Time
Magazine...eastern media reporters have written tales of ranchers with new pick-ups paid for
by CBM royalties, followed by tales of grazing lands ruined by the unregulated discharge of
produced waters. On top of this are stories that Montana and Wyoming governments are “at
war” with one another over surface water quality...Well, I live out there, and if there is a war
going on, it’s about the federal government getting sufficient funding for the Bureau of Land
Management to complete a cumulative impacts analysis of anticipated CBM development
so that land-use plans can be updated, and mitigating measures drawn up, to allow federal
lessees to drill and bring their gas to market...the real question is “how can we best mitigate
these conflicts?” Do ranchers need a “‘surface owners” Bill of Rights”, and if so, which level of
government ought to be considering it? On the other hand, when surface owners acquired the
title to their property did they not understand what it meant to have mineral rights reserved
to the government or another individual (Oversight Hearing on the orderly development of
coalbed methane resources from public lands, 2001)?

This statement is indicative of the favorable political environment of congres-
sional hearings as members of Congress considered the administration’s pro-
posal to expand domestic energy development by means of hydraulic fracturing
and directional drilling. Importantly, these hearings were held before commit-
tees chaired by political allies from the energy producing western states [Con-
gressional Hearings (107th-110th Congresses)]. Thus, the merits of the proposed
expansion to domestic energy development, and the technological and regula-
tory means by which to achieve the objective, as outlined in the report of the
President’s Energy Task Force met with considerable political favor. This was
particularly true of committees whose oversight responsibilities concerned the
administration of public lands and resources.

Republican dominance of congressional committees helped the Bush-Cheney
administration achieve the objective of expanding the use of hydraulic fracturing to
facilitate increased domestic energy resource development. In part, this is because
the 2000 presidential election marked the return of Republican control to both
houses of Congress and political control of congressional public lands and resource
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committees [Congressional Hearings (107th-110th Congresses)]. And, once again,
the events of 11 September, 2001 would provide much needed justification and
public support to partisan committee chairs and members as they acted to support
and enact the administration’s energy policy master plan. For instance, a quick
survey of congressional hearings held during the 107th Congress (2001-2003) shows
that roughly 30 hearings have been devoted to deliberations of energy policy in the
context of national security [Congressional Hearings (107th-110th Congresses)].

At the time of the 107th Congress, there was near unanimity among western
states’ congressional delegations in support of expanding domestic energy
development [Congressional Hearings (107th-110th Congresses)]. Their support,
however, was only partially ideological in nature. If the rationale of self-interest
among elected officials was true, then support was primarily a result of politi-
cal reality in their desire for reelection (Habermas 1975; Offe 1985; Kelman 1987;
Edelman 1988; Douglas 1990; Levine and Forrence 1990; Kingdon 2003). This is
because, as elected representatives from the energy producing states of the West,
they were very cognizant of the economic benefits that result from increasing
energy development in their home states.

The economic incentive is realized because the BLM is mandated by the Con-
gress to hold quarterly energy lease auctions (Competitive Leases 1988). Monies
from federal sales of these energy leases and royalties from the energy’s devel-
opment are shared with the states. Thirty-five percent of monies collected from
these auctions go directly to the state where the energy leases are located (Oil
and Gas Royalty 1988). Thus, every three months in each of the energy producing
states of the Rocky Mountain West, energy leases are auctioned to the highest
bidder. However, some energy producing states, like Wyoming and Montana,
regularly offer energy lease sales on a bi-monthly basis [Bureau of Land Manage-
ment, n.d. (a)]. Once the development of the lease occurs, the royalty from the
fluid energy mineral produced is a 50%-50% split between the federal govern-
ment and the state [Bureau of Land Management, n.d. (a)]. In the rush to extract
domestic energy resources, these financial incentives proved very beneficial in
industry’s ability to achieve federal and state support from elected decision-
makers for expanding their hydraulic fracturing energy development activities in
their respective states.

11 The Voice of Government

From the perspective of federal political appointees to the Department of the
Interior (DOI), and career administrative officials within the Bureau of Land
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Management (BLM),” disruption of the BLM’s land-use subgovernment® resulted
from a variety of conditions. In the opinion of these government officials,
hydraulic fracturing and directional drilling expanded across the Western US
as the Bush administration directed the expansion of domestic energy devel-
opment. Motivated by the executive and legislative decision-making referred to
previously, the BLM shifted its land management policies to emphasize domes-
tic energy development. Among the government actors interviewed here, each
remains deeply immersed in the evolving controversy of hydraulic fracturing and
energy development in the Rocky Mountain West. The voices represented here are
those of governmental elites; they are a select sample who have interacted within
the networks of the BLM’s land-use subgovernment at the highest levels during
the period of time in which domestic energy development expanded across the
Western US.

12 Energy as a Policy Objective

The Bush administration’s policy objective of expanding domestic energy devel-
opment was the result of an energy resource shortage, technological advance-
ments, and market costs associated with limited energy supplies. According to
Rebecca Watson, former Deputy Secretary of the Department of Interior for Lands
and Minerals under former President George W. Bush,

In 2002, 3, and 4 there was a natural gas shortage, I'm a firm believer in the market, and it
was demonstrated that you had Chairman Greenspan testifying to Congress in 2003 about the
impacts on the economy of natural gas shortage. Obviously, a shortage in our market economy
drives up the price of natural gas. And so, natural gas was in short supply. There was a need
to get it. That was something the Bush administration was quite focused on ‘cause we were
seeing the loss of chemical industries were going overseas, fertilizer industries, it was having
a huge impact on the agricultural economy because all of those are heavily dependent on

7 Note: (1) Bureau of Land Management (BLM) participants include: Pat Shea, former Director
of the BLM under President William J. Clinton; Don Simpson, State Director of Wyoming BLM;
Larry Claypool, Deputy State Director of Minerals and Lands Wyoming BLM; Lynn Rust, Deputy
State Director of Minerals and Lands Colorado BLM; and Tony Herrell, Deputy State Director of
Minerals and Lands New Mexico BLM.

(2) Department of Interior (DOI) participants include: Rebecca Watson, former Assistant Interior
Secretary for Lands and Mineral Management under former President George W. Bush; and an
Unnamed DOI political appointee under former President George W. Bush.

8 Note: The term “subgovernment” refers to the policymaking environment within a public
agency where stakeholders interact with each other as well as government decision-makers as
public policies are being created.
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natural gas. Ethanol, heavily dependent on natural gas. So there was a drive, an important
social goal to get more natural gas into the system (R. Watson, personal communication, June
16,20009).

According to Ms. Watson, pursuit of energy resources increased and energy costs
were reduced by the advent of fracking and directional drilling. The difference,
according to Watson, between conventional and unconventional energy resource
development allowed for the administration to intensify domestic energy devel-
opment in areas where energy development had once been considered impos-
sible. As Watson notes,

The other thing that supported [development] was the Department of Energy had done
research in the late 80s and early 90s on how you can release this unconventional natural
gas. And unconventional natural gas was in tight sands, in coal, the coal-bed methane or
coal-bed natural gas. And, that was something that was a huge resource, but it was not able
to be developed. That began to be developed, fracking is fundamental to that, the ability of
fracturing this tight rock to release the gas. And directional drilling really didn’t come until
I would say 2004 or 5, that’s when they were really able to maximize the use of directional
drilling (R. Watson, personal communication, June 16, 2009).

Prior to these technological advancements, development on the surface was
intense as the energy industry sought to take advantage of market prices for
energy. In essence, as government and industry responded to resource shortages
in energy markets, the pace of energy development was permitted to speed up
prior to perfecting the technology of directional drilling. As Watson observed, the
combined effect of energy markets and technological advancements led to energy
development “on quite tight spacing, lots, lots of straws to get the gas...and that
intense surface development that was different than what ranchers and surface
owners were used to” (R. Watson, personal communication, June 16, 2009).
From Watson’s perspective, it was the intensity of capturing energy resources
from unconventional areas which led to a shift in energy development policies.
According to Watson, “The thing that struck me the most after I left Interior was
the difference between unconventional natural gas development and conven-
tional natural gas [is] the fact that in order to develop unconventional natural gas
it’s much more intensive on the surface” (R. Watson, personal communication,
June 16, 2009). But, energy companies cannot drill without an Approved Permit to
Drill (APD), and, while energy development activity was on par with the Clinton
administration, Ms. Watson notes that “what changed was the development; the
actual issuance of permits to drill” (R. Watson, personal communication, June 16,
2009). According to Watson, “there were more permits to drill by quite a few, but
again that comes out of the fact that we’re dealing with unconventional natural
gas. We, you have to have a number of permits. For each well you need a permit.
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You don’t have a permit for multiple wells until you get that directional drilling
phase” (R. Watson, personal communication, June 16, 2009).

In the early years of the Bush administration, rising energy shortages and
costs were addressed by efforts to expand domestic energy development. This
meant that APDs had to be issued quickly. And this meant directing the BLM
to expedite the APD administrative process. In Watson’s opinion, if the Bush
administration was going to effectively increase energy resources and lessen
energy costs, the administration would have to increase the number of APDs
being approved by the BLM. According to Watson, “That’s why expediting energy
permits was put in there. Because even with the so-called expediting, which if you
look at, it never got that expedited. It could never meet; it could never match the
demand for permits that was there in the industry. The industry wanted permits”
(R. Watson, personal communication, 16 June, 2009). Legally, the BLM is required
to adhere to the National Environmental Policy Act’s (NEPA) environmental and
collaborative planning process. And as Watson notes, that process takes substan-
tive amounts of time with “no clock on it” and “goes for as long as it’s needed”
(R. Watson, personal communication, 16 June, 2009). And, according to Watson,
“Industry never understood that. They wanted a tight clock and even though per-
mitting accelerated it never matched that demand. And, I do not think I fully
appreciated [until some years into it] how unconventional gas changed things,
the pace of development because of the permits you needed” (R. Watson, per-
sonal communication, 16 June, 2009).

The federal expansion of domestic energy development was driven by three
factors: energy markets, technological advancements, and political will-power. No
amount of political will, rising energy costs, or advancements in drilling technol-
ogy could have prepared government officials for the political conflict that emerged
between ranching and energy developers. According to a senior Department of Inte-
rior appointee during the Bush administration, who requested anonymity, this was
particularly true of the BLM as it responded to President Bush’s executive orders. As
this political appointee notes, “There’s no question, they [BLM] were under tremen-
dous pressure to get these APDs issued” (Unnamed DOI political appointee, per-
sonal communication, 26 May, 2009). According to Rebecca Watson, the idea that
the BLM would respond as desired by the Bush administration regarding the APD
approval process is “unrealistic” (R. Watson, personal communication, 16 June,
2009). In Watson’s opinion, “the idea that the President writes an executive order
and everyone snaps to and charges off, that’s just unrealistic. But, yes energy was
made a priority because the President and Cheney thought it was a priority for our
economy and our economic well-being. So that was important and that message
was clearly transmitted to people, that energy development was a critical issue” (R.
Watson, personal communication, 16 June, 2009).
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13 The BLM Responds to Political-Legislative
Directives

Today when parcels of land are nominated for sale by energy interests, a detailed
process of land management planning is begun by the BLM. Once the land man-
agement plan has been approved the auction and sale of the energy leases takes
place. Prior to the lease sale the BLM is required to give 45 day public notice of the
impending lease sale in order for any protests to be weighed by the BLM’s field
office. The cut off for filing a protest is 15 days prior to the lease sale. However,
BLM notification of individual landowners affected by the lease sale is not
required. This means that property-owners where energy development has been
proposed are not contacted directly by the BLM prior to the auction and purchase
of energy lease(s).

According to Lynn Rust, “We [BLM] publish it in the Federal Register. We post
the list in our public room(s). We put out press releases. We mail individual book-
lets to anybody. They cost five bucks. Who wants one? We also send a letter to
each county commission that has parcels for sale, notifying them. We also notify
each Oil and Gas Conservation Commission liaison in each county and they post
them to their website. So, we [Colorado] go quite a bit beyond what we’re required
to do as far as trying to get notification out there” (L. Rust, personal commu-
nication, 19 May, 2009). Consequently, landowners whose lands are subject to
potential mineral development must be attentive to BLM public notifications of
impending lease sales should they wish to file a protest.

Unless citizens throughout the Rocky Mountain West are attentive to any
potential energy lease sales occurring in their area, they would likely be unaware
of developing energy resources by means of hydraulic fracturing and directional
drilling processes. Additionally, most citizens remain unaware of their property’s
potential for energy development until, as required by law, a representative of the
company, commonly referred to as a “land-man,” contacts the property’s owner
by certified letter. Once contacted, property owners have 45 days to respond to the
company’s notice of intended exploration and development. At the same time,
the company seeks the required Approved Permit to Drill (APD) from the BLM if
the mineral estate is federally owned. Once the APD has been approved, an onsite
pre-drill inspection occurs where the surface owner is invited to attend either by
the BLM or the developer.

It is during the pre-drill inspection that a surface owner can express any
concerns to the BLM administrator regarding the proposed development activity
(L. Rust, personal communication, 19 May, 2009). In addition to pre-drill inspec-
tion the BLM also requires that either a signed Surface Owner Agreement or a
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certification that there is an agreement in place, be filed with the agency. The
BLM “encourages the industry [to] get a Surface Owner Agreement worked out
[because] we don’t want to have to go to the bond on process” (L. Rust, personal
communication, 19 May, 2009). If a Surface Owner Agreement cannot be reached,
energy developers can simply post a bond to access the privately owned surface
estate.

The consensus opinion among BLM administrators is that “bonding on,” as
the process is commonly referred to among those familiar with the process, is
rare. And while DOI appointees and BLM administrators expressed concern over
how surface owners were being treated by energy developers, BLM administrators
were adamant in expressing that they had “no role” in the negotiation process (R.
Watson, personal communication, 16 June, 2009). Thus, when it comes to nego-
tiations over Surface Use Agreements, BLM administrators do not engage outside
the legal boundaries of mandated legal oversight because, “The regs follow the
law, fair or not. If somebody needs to change it, the law needs to be modified” (D.
Simpson, personal communication, 23 March, 2009). Until the law is reformed
BLM administrators will continue to be “good soldiers” as they respond to the
“political agendas of Congress and of whatever administration, whoever is in the
White House. [Because] each administration looks at things in their own way” (L.
Rust, personal communication, 19 May, 2009). Or, as Rebecca Watson quipped,
“Yeah, they [BLM administrators] don’t want to be involved in blessing or cursing
people’sills” (R. Watson, personal communication, 16 June, 2009).

14 BLM Oversight and Federal Revenue
Appropriations

As domestic energy development expanded, administrative resources of the
BLM strained to comply with their mandated oversight of hydraulic fracturing
and directional drilling energy development activities. Clearly, the preferred
policy objective of the Bush administration was to expand domestic energy
development. BLM resources, however, did not increase as energy development
expanded. As a result, while the number of acres under development increased to
historical levels, BLM oversight of energy development activities — including that
of how the new technologies of hydraulic fracturing and directional drilling —
declined. Having been directed by the President and his political appointees to
expedite the APD approval process, BLM administrators found compliance with
mandated oversight responsibilities difficult to achieve. In the opinion of BLM
administrators, operating under the context of a political mandate to expand
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energy development, BLM lacked sufficient resources to expand administrative
oversight of energy development activities.

Disbursement and designated use of federal resources by federal agencies is
a matter for Congress. If a shift in policy direction is to take place, budgets must
shift along with the objective being sought. According to Don Simpson,

We shift all the time, but we don’t shift the money. Congress gives us line items, so I would
say in the last 10 years, or some period like that, [funding for] range [management] has gone
down; recreation has gone down; oil and gas has gone up. Those were line items from Con-
gress, they reprioritize our money, then our boss, the Secretary of the Interior, passes them
down to the [state] director and says ‘Here’s the priorities,” and they [priorities] just kind of
bounce around, so it depends on what’s going on (D. Simpson, personal communication, 23
March, 2009).

Larry Claypool, Simpson’s assistant director, clarifies that the shift in resources
that occurred during the Bush administration was “the shift, in the APDs, the
big shift in the APDs, the major shift is probably our pilot offices® in that we
hired additional people to take care of that extra workload in the permit area”
(L. Claypool, personal communication, 23 March, 2009). Shifting the administra-
tive priorities of the BLM to expedite APDs had the effect of creating a backlog
of regulatory compliance oversight in the field. In part, this is because agency
budgets are created in years prior to any politically mandated shifts in policy pri-
orities. There is a significant lag-time between BLM submitting a budget based on
projected needs and requesting funding to meet immediate needs should a shift
in administrative priorities occur.

Budget lag-time worked against BLM administrators’ capacity to monitor
energy activities. A June 2005 Government Accountability Office (GAO) report
noted that energy permitting activities tripled from 1999-2004 (Government
Accountability Office Report (GAO-05-418), 2005). BLM permitting in 1999
accounted for 1803 APDs being issued. By 2004 the number of approved APDs
numbered had risen to 6399 per year and was climbing. GAO noted that “BLM offi-
cials in five out of eight field offices that GAO visited explained that as a result of
increases in drilling permit workloads, staff had to devote increased time to pro-
cessing drilling permits, leaving less time for mitigation activities, such as envi-
ronmental inspections and idle-well reviews” (Government Accountability Office
Report (GAO-05-418), 2005: p. 1). The report further noted that four of the eight

9 Note: The pilot offices Mr. Claypool is referring to are offices within close proximity to fields
where the greatest energy development activity is occurring. The BLM pilot offices are unique
features of land management agencies in that they are devoted to no other administrative func-
tion other than that of oil and gas development.
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BLM field offices “reported that the most significant impact of policies to expe-
dite and manage oil and gas development was the increased emphasis that some
of these policies placed on processing permits, which in turn resulted in shift-
ing staff responsibilities away from mitigation activities” [Government Account-
ability Office Report (GAO-05-418), 2005: p. 1]. Thus, a change in the presidency
and the support of a friendly Congress led to changes in BLM’s management of
domestic energy policy.

The BLM’s response to executive branch directives emphasizing the expan-
sion of domestic energy development altered the agency’s administrative priori-
ties. In response to Executive Orders # 13211 and 13212, APD backlogs and new
APD application were being addressed by BLM administrators. In turn, a backlog
in the monitoring and inspection of hydraulic fracturing and directional drilling
energy development activities was created. While the executive branch had effec-
tively shifted the energy policies of the BLM, Congress was slow to respond in allo-
cating funds to balance BLM workloads. As Don Simpson notes, “Okay, so you've
[Congress] got enough money here and you’ve told us this should account for
some number of APDs. Well, guess what? It does, but as we add 5000 more APDs
per year to manage the compliance workload is going up by that amount. So we
run back and say, ‘Well, that’s not enough money. You’re funding the front part,
but not the back part’” (D. Simpson, personal communication, 23 March, 2009).
The lack of funding was not, however, simply the result of the BLM responding to
executive branch policy objectives. Congress too had a role to play in creating the
administrative imbalance.

A Republican-dominated Congress reacted favorably to Bush energy policy
objectives. According to Rebecca Watson,

You have to remember how the federal government works. Congress, in the Constitution, is
given authority over public lands and Congress also, of course, controls the budget. So, Con-
gress and the White House were in concert in their belief that natural gas supply was dimini-
shed and we needed more natural gas. Congress reacted by focusing on energy and the Energy
Policy Act. The Bush administration, from the very beginning was focused on energy and
the need to supply domestic energy. And then the budget reflected that and the Bush budget
drives policy and it’s the budget that reflected the need for more money to develop natural gas
and other energy and Congress passed those budgets (R. Watson, personal communication,
16 June, 2009).

Political control of both the BLM’s administrative activities as well as their budget,
in part, helps explain how the BLM shifted resources toward energy development
activities. It is common that elected officials, and particularly appointed officials,
understand controlling the budget means controlling the agency. As former BLM
Director Pat Shea notes “I came away from my experience in the department
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[Department of Interior] and in BLM absolutely convinced that the only way a
political appointee can make a difference is by the control he or she took of the
budget. You could make all sorts of administrative changes, and there would be
temporal victories, but the real sustainable victories were the ones that you put
into the budget” (P. Shea, personal communication, 2 June, 2009). If a political
appointee’s control of an agency’s budget sustains policy change, it can be sur-
mised that in carrying out President Bush’s executive orders, BLM’s policy and
budgetary priorities shifted away from ranching activities and toward energy
development activities.

There is greater economic return to government on developing domestic
energy resources than from other activities. While Rebecca Watson insisted that
“There was no directive [to the BLM] to raise money” she also notes that as a
result of market forces, government’s economic gain from developing energy
resources is “just the byproduct” (R. Watson, personal communication, 16 June,
2009). According to Ms. Watson, the Bush administration’s message was not “go
out and drill gas to raise money” because federal revenues from energy activities,
when compared to other sources of revenue are relatively minor. As Watson notes,
“Yes, natural gas and oil and coal and other mineral resources bring in billions
of dollars to the Federal Treasury, but that’s a pimple compared to the money
that’s raised through taxes” (R. Watson, personal communication, 16 June, 2009).
While decision-makers were mindful of the impact of raising monies through
energy development, DOI appointed officials laid significant blame at the feet of
the Office of Management and Budget (OMB) for the inequitable distribution of
financial resources. According to the senior DOI appointee,

You’ve got to remember, you had the Office of Management and budget that absolutely detes-
ted grazing on public lands. I mean, they do not like it. They never have. They don’t think
ranchers pay fair market value. So you’ve got an OMB that’s going ‘Fuck them. I'm not going to
increase the budget for them. They’re not paying fair market value. They want us to give them
more money and to graze more and do more damage to the land.” So even though Interior
would always ask for more money, the OMB would cut it back (Unnamed DOI political appoin-
tee, personal communication, 26 May, 2009).°

Rebecca Watson also noted those problems with OMB and the allocation of
resources to the BLM for meeting there oversight responsibilities is difficult to
achieve. As Watson echoed, “I mean there’s a whole other story about OMB
and their role and what they do and who the people are at OMB and what kind
of decisions they make on all manner of issues. That’s a whole other debate”

10 Note: Fair-market value regarding monies paid by industry for energy leases averages $2.00
per acre.
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(R. Watson, personal communication, 16 June, 2009). In some instances, accord-
ing the unnamed DOI appointee, OMB baulked at funding energy development as
well. The appointee notes that “The Buffalo [Wyoming] field office was predicated
on the fact that if you [BLM] give them [energy developers] more APD approv-
als, you’ll [government] get more royalties, so OMB are you stupid? The state’s
[Wyoming] out there draining the hell out of you producing oil and gas from their
state lands, and their draining the federal reserves, and you're losing as much as
80 million dollars a year by not granting more APD reviewers to get these wells
permitted so that you don’t get drained by the state” (Unnamed DOI political
appointee, personal communication, 26 May, 2009). BLM administrators did not
take a position on the OMB debate, but they too regarded energy market forces as
a significant factor in creating resource disparity between ranching and energy.
BLM administrators were, however, as mindful as their DOI counterparts about
the desirability of raising federal revenues from domestic energy development.

BLM administrators are mindful of their role in raising federal revenue from
energy activities. If energy companies can extract and develop energy resources
when prices are high, elected officials seek to take advantage of the market price
as a means of deriving revenue. As Lynn Rust notes, “Price is a big thing with it.
So many people talked about well, the Bush energy policy. It’s all about price. If
companies can make money out there, they’re going to go out there and drill and
produce. If they can’t, they’re going to go elsewhere” (L. Rust, personal commu-
nication, 19 May, 2009). Administrators like Rust are also mindful of the effect of
elected officials seeking to pad the bottom-line and make up for any budgetary
shortfalls that might befall them in the future. As Rust comments, “There’s a lot
of revenue that they [federal agencies] know the federal government is dependent
upon particularly in the current [2009] budget situation that’s occurring, they’re
really looking carefully at it. They’re [elected officials] looking for every dime they
can find” (L. Rust, personal communication, 19 May, 2009).

In states where energy resource development is greatest, such as Wyoming,
the emphasis on the subsurface estate’s capacity for raising revenue is par-
ticularly acute. For example, Larry Claypool notes that from the perspective
of history, which estate derives more governmental revenue has changed. The
surface estate is no longer viewed as the revenue producer it had once been. In
Claypool’s opinion,

You [government] own the land. Poof [Stock-Raising Homestead Act of 1916]. The rancher
owns the surface. The surface, it’s there, but it just didn’t carry the same weight in historical
times as it does now. It just wasn’t important. And it is interesting that back in the early 1900s
the government saw at that time the start of the production of oil and gas. I was really sur-
prised they [federal elected officials] thought this [federal government retaining ownership
of the mineral estate] was a wise move; let’s keep those minerals for the government, and
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kudos to them [federal elected officials] that they foresaw that and took the steps to put that
[mineral estate] back in the government’s hands. It was a good move (L. Claypool, personal
communication, 23 March, 2009).

Currently, and for the foreseeable future, expanding domestic energy develop-
ment will produce greater governmental revenues than will other activities. And,
when the political objective is altered to take advantage of economic opportunity,
the BLM shifts its policies as it responds to the political objective being sought.
As Don Simpson notes,

We have congressmen, we have senators, we have the president, and they all dictate through
funding, through priorities, through executive orders, through laws, through regulations, how
it is that we should behave. Well, and the forefathers reserved it [mineral estate] for all of us,
and those that have passed laws since then said, ‘Use it.” I mean, the laws mostly say ‘use it.’
They don’t say ‘hang on.” So, I think it’s pretty clear that for a couple of 100 years that’s kind of
been the marching orders and we’re [BLM] the intermediary, I guess, to stand back and step
in when asked (D. Simpson, personal communication, 23 March, 2009).

In the modern energy economy the political, legal, and administrative behavior of
governmental entities will continue to favor the development of domestic energy
resources over other interests. And as the BLM responds, the interests of energy
within the subgovernment policymaking environment of the BLM will become
further entrenched. That energy interests will be the focus of governmental enti-
ties at all levels of the federal government does not bode well for the future inter-
ests of other stakeholders who depend on public lands and resources for their
well-being.

15 Conclusion

President George W. Bush and Vice President Cheney, former executive officers
of energy development companies from energy-producing states of Texas and
Wyoming respectively, embarked upon an executive-oriented strategy to increase
domestic energy production from the time of their election to office. Prior to their
inauguration, and in the early years of their administration, they justified this
strategy by arguing that without a significant increase in domestic energy develop-
ment, the nation’s national economy and security were at risk. And, fortuitously, a
series of events occurred during the course of their first term that effectively solidi-
fied the administration’s argument in the minds of the American public.

Spurred by global conflict and the growing economic power of global rivals
helped establish conditions for unprecedented increases in the market price
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for global energy resources. Combined with the tumultuous global events
of the day, the steady increase in the price of energy resources, particularly
the market rate for a barrel of oil, profoundly affected the American psyche.
Indeed, America’s military engagement in wide-spread global conflict; as well
as contending with emerging foreign economic powers and their competi-
tion for energy resources, spurred an almost daily rise in the price of energy
resources.

As these events unfolded, they were daily fodder for all the major American
news outlets. In turn, the American public responded and viewed the administra-
tion’s efforts to expand domestic energy production as necessary for securing the
nation’s economic and national security interests. In essence, those who would
engage in activism to slow the Bush administration’s efforts to expand domestic
energy development were effectively marginalized.

First, the aggressive nature of the Bush administration’s domestic energy
policies had awakened the dormant, but inherently conflict-ridden federal
legislation of homesteading, mining, oil and gas, and grazing. The politically
motivated expansion of technologically modern domestic energy resource
development activities had the effect of creating conflict between the principle
actors — ranchers, energy, and environmentalists — within the land-use subgov-
ernment of the BLM. Nothing less than control over the direction of the federal
government’s land use policy decisions was at stake. The stakes in the outcome
of the conflict were enormous for these interest groups, and depending on which
side won, it was expected that the winner would emerge as the dominate force
over all other uses or future uses of the public domain. Simply put, the conflict’s
outcome held the potential to shift the operating paradigm of the BLM’s deci-
sion-making subgovernment and, in turn, America’s public lands and resources
policy.

Second, domestic energy resources that were once easy to access and
develop were then, and are now, played out. The domestic energy resources
that remain are sources that have remained relatively off-limits in terms of the
economy and technology of developing untraditional energy resources such
as coal-bed methane natural gas (CBM). Because of limited energy resources,
developing these non-traditional energy resources is now economically advan-
tageous to the energy industry. Technological advancements like those of
hydraulic fracturing and directional drilling have been made and new, previ-
ously undeveloped sources of energy are now available to the energy industry,
and energy developers sought to take advantage of favorable market conditions,
and new technologies came online at roughly the same time. This turn of events
allowed drillers to develop non-traditional energy resources in previously inac-
cessible places.
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Third, the economics and technological advancements of 21st century
energy development coincided with political willpower favoring expanded
domestic energy development. In essence, the modern energy boom of the late-
20th and early-21st century created a “perfect storm.”" The economics of other
uses of the public domain as a means of generating federal revenue could no
longer sustain themselves in the face of the revenue generated by energy devel-
opment. As more and more non-traditional sources of energy were opened to
development, federal revenue generated by the sale of energy leases — as well
as the federal royalties derived from their development — far outpaced revenue
generated by other use of the public domain. From the perspective of econom-
ics, the energy boom that had begun in the late 1990s had overtaken all other
economic uses of public lands and resources as a means of generating revenue
by the start of the Bush administration. And, as more areas were opened to
energy development, that development spilled over and onto the interests of
others with an economic and environmental stake in governing Western lands
and resources.

And finally, the unfettered pace of energy development in the West occurred
on both public and private lands and by 2003 energy development began to domi-
nate western landscapes. In the San Juan Basin of New Mexico alone, 19,000 pro-
ducing CBM wells dotted the open terrain where herds of grazing cattle had once
roamed (Snell 2003). In the rush to develop America’ domestic energy resources,
pastoral scenes of grazing cattle on the public domain had been replaced with
the urban-like hustle-and-bustle of energy development. The sights and sounds
of energy development were unsettling to those who had grown accustomed
to serenity. Where ranchers had just a year earlier grazed their herds, or where
backpackers hiked and camped, or where hunters and fisherman sought their
quarry, an infrastructure of active drilling rigs, thousands of concrete well-pads,
miles of pipelines, and tens of thousands of miles of roadways, where hundreds
of vehicles — large and small — rumbled throughout the day and the night, had
taken their place. A modern day tragedy of the commons in the form of energy
development was beginning to unfold across the Rocky Mountain West. With the
benefit of hindsight, the public is only now coming to reflect upon the conse-
quences resulting from the administration’s sustained efforts to facilitate the use
of hydraulic fracturing and directional drilling to achieve the political objective of
expanding domestic energy production.

11 Note: Numerous governmental and non-governmental participants used the phrase “the per-
fect storm” as they responded to questions regarding the confluence of the energy market, tech-
nological advancements in energy development, and Bush administration activities aimed at
expanding domestic energy development.
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