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THE PATENT AND THE INDIANS: 
THE PROBLEM OF JURISDICTION IN 

SEVENTEENTH·CENTURY 
NEW ENGLAND 

Ruth Barnes Moynihan 

When Roger Williams began theorizing in 1632 
about the validity and significance of the English 
patent in New England, Governor John Winthrop 
of Massachusetts was deeply concerned. Accord
ing to Winthrop. Williams' treatise disputed "their 
right to the lands they possessed here, and con
cluded that, claiming by the king's grant, they 
could have no title, nor otherwise. except they 
compounded with the natives. "l 

The issue involved much more than legality of 
land tenure among the settlers. Williams was not 
just questioning the English right to Indian land. 
He was challenging the English right to jurisdic
tion over the Indians and the Indians' territory, 
and even over the settlers ("nor otherwise"). and 
thereby the extensive governmental authority 
which Winthrop claimed in his great new "city on 
a hill. " Williams' treatise was one of the first 
challenges to the assumption of European juris
dictional superiority throughout the world, and 
the principles involved remain relevant today. 

Historian Alden T. Vaughn has said that "the 
issues at stake were points of theory-in fact the
ology-not details of practice. " Representing 
what one might call the "average American" point 
of view, he writes: 

While no one will subs<ribe to the thesis that 
might makes right , it is undeniable that in troub
led times the alternative to chaos is positive 
action on the part of the most mature and effec
tive political authority . and in seventeenth 
century New England the Puritan colonies were 
the st rongest single force.: 

It is hard to see how the logic of this formulation 
differs from the thesis that might makes right. But 
Vaughan's misunderstanding of the controversy 
over the patent seems to stem from his inability to 
see the practical significance of Puritan claims to 
jurisdiction, both for the Indians and for dissident 
Englishmen . He claims that "the realities of Amer
ica rendered the patent theory in large part irrele
vant" because " the Puritan colonists dispensed 
with the part of the theory that would have given 
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them property ownership of natives' land while 
keeping a firm grip on the part that vested tlte 
Christians with political jurisdiction" (italics 
mine).J 

Neither Roger Williams nor John Winthrop, 
however , considered the issues irrelevant in their 
own time. Williams agreed with John Cotton that 
the question of the patent was the principle reason 
for Williams' banishment from Massachusetts 
four years later , even though it was not officially 
listed by Winthrop as part of the indictment. 4 As 
Williams later explained his point of view: 

I abhor most of their customs: I know they are 
barbarous. 1 respect not one party more than the 
other. but 1 desire to witness truth; and I desire 
to witness against oppression. so, also , against 
the slightin of civiL yea, of barbarous order and 
government, as respecting every shadow of 
God's gracious appointments. 

He also wrote , "I know it is said the Long Island
ers are subjects; but I question whether any 
Indians in this country, remaining barbarous and 
pagan, may with truth or honor be called the 
English subjects."~ 

Williams saw that the English were bringing 
chaos to the Indians, not the reverse . He believed 
in an effective political authority quite different 
from John Winthrop's ideal. Massachusetts soon 
circumvented his intentions by banishing and iso
lating him and by betraying the Narragansetts. 
But in the 16305 the issue was one of practical 
coexistence and political reality. not just theoreti
cal theology ." 

In twentieth-century historiography the subject 
is still controversiaL Some prominent historians 
ask, would the Indians have fared any better if the 
Puritans had conceded the ir right to American 
land? Such historians claim that since the process 
of Indian dissolution in the seventeenth century 
was apparently inevitable, questioning its justice 
is unnecessary hand-wringing. 7 But the purpose of 
writing history is neither to justify nor to blame 
the past. The historian can only try to look 
squarely both at events and at ideas in the hope 
that understanding where we have been may he lp 
us to know also where we are. Even if the what 
happened was indeed inevitable (and only a pure 
determinist can be sure of that).' the why and the 
how remain important components of the human 
record. The implications of the controversy over 
the patent are wider than the seventeenth-century 
English-Indian confrontation, because the theory 
was also applied to nonconformist Englishmen 
and because it has remained viable throughout 
American history. 



Since Williams' challenge to the patent no 
longer exists-he burned it at Winthrop's insis
tence-reconstructing the argument is difficult. 
This essay is an attempt to cast some new light on 
what the conflict was all about. Part I examines 
the theory used by the Puritans to justify their 
jurisdictional claims in America. Part II discusses 
Williams' arguments and Indian society at the 
time he described it. Part III provides a case study 
of the practical results of the theory as it was 
applied both tot he Narragansett Indians and to 
dissident Rhode Islanders. That neither Williams' 
ideas nor his actions could forestall injustices, 
both to unorthodox Englishmen and to Indians. is 
part of the tragedy of his life as well as of the 
Naragansetts. But at least he raised the issue, and 
future generations might have understood his 
challenge more clearly if he had been successful. 

I. The Puritan Theory of Jurisdiction 
Discovery and possession were the primary 

terms used to define the legality of English claims 
to jurisdiction over North America. The superi
ority of Christian civilization and the moral duty 
to make right use of "waste" land were underlying 
assumptions of the legal arguments. More often 
than not, moral arguments were inextricably 
intertwined with legal, and Englishmen used each 
to reinforce the other whenever it seemed 
necessary . 

Several European countries invoked the right of 
discovery in the New World, especially Spain, 
Portugal, France, and the Netherlands, as well as 
England. John Cabot's voyage in 1497-98 was the 
basis of the English claim . In any disputes, how
ever, actual possession by means of either settle
ment or conquest determined who was acknow
ledged as the discoverer. 

The right of discovery backed up by conquest 
had deep roots in English history. Not only had 
the Angles and the Saxons taken the land away 
from the ancient Britons, but William the Con
queror had taken it from the Anglo-Saxons in 
1066. In 1109 Henry I made a grant to Gilbert de 
Clare for Wales "if he could win it," and later 
kings did the same with Ireland. Henry VII made 
such a grant of the New World to John Cabot, 
while Elizabeth I granted specified areas to Sir 
Walter Raleigh and Sir Humphrey Gilbert. Wil 
comb Washburn suggests that "the principle of 
the English sovereignty based on the royal grants 
was, in sum, as 'speculative' as the grants them
selves and depended for its establishment on the 
course of events. Fortunately for the English, the 
fact proved equal to the assertion."9 
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Reinforcing the claim to America, some Euro
peans assumed that Christianity and civilization 
were interdependent. Since the Indians were not 
Christian, they were also considered uncivilized
and only a civil state. according to European doc
trine. could provide a legal basis for territorial 
ownership. The English were bringing civilization 
and religion to the poor barbarians and therefore 
had every right to assert their superior jurisdic
tion. As one report from Jamestown put it: 

it is not unlawfull. that wee possesse part of their 
land and dwell with them. and defend our selves 
from them. Partlie because there is no other, 
moderate, and mixt course, to bring them to 
conversion , but by dailie conversation. where 
they may see the life, and learne the language 
each of other . 10 

The charters given by European monarchs de
rived their supposed validity from the fact that 
those monarchs were Christian-and Christian
ity ever since Constantine involved the assump
tion of jurisdictional superiority . Roger Williams 
called this the "great sin" of the patents, "wherein 
Christian Kinds (so calld) are invested with Right 
by virtue of their Christianitie, to take and give 
away the Lands and Countries of other men. "11 

Expansion within Europe throughout the 
Middle Ages was commonly justified as a way of 
spreading Christianity and civilization-to the 
Northern Germanic barbarians, to the Scandina
vians. to the Poles and the Slavs. When the good 
Sir Thomas More wrote his Utopia in 1516, his 
ideal settlers used all the same arguments later 
used by the English in America: 

they sent colonists to build "a town. . in the 
next land, where the inhabitants have much 
waste and unoccupied ground." The native in
habitants are invited to dwell with the Utopians 
~under Utopian laws. of course, which are con
sidered by the Utopians to be greatly superior. 
If the natives are foolish enough to resist this 
benevolence, they are driven off the land; if 
resistance continues, the Utopians have no 
choice but to make full -scale war against them. 
More's ideal people considered this the most 
just cause of war: "When any people holdeth a 
piece of ground void and vacant to no good or 
profitable use: keeping others from the use and 
possession of it. which. notwithstanding. by the 
law of nature, ought thereof to be nourished 
and relieved." I~ 

St. Augustine was one of the first who believed 
that property was the creation of the state, that 
before the coming of civilization common owner
ship was the condition of man. As the idea devel
oped, Albertus Magnus and others in the twelfth 



century described communal property as natural 
in the state of innocence but, since the Fall of 
Man, no longer possible. 13 The Puritans claimed a 
natural right to the land for all human beings, but 
such rights "were applicable ... only in a pre-civil 
society."14 As John Winthrop put it: "occupancy 
and labor on a specific plot of ground convert it 
from common to private property. " 1$ Before 
coming to New England, Winthrop had worked 
out his "reasons for the Plantation" and con
cluded that , like the Old Testament Hittites and 
others, the Indians had only a "natural right" of 
occupancy because they were still in a pre-civil 
and pagan state without jurisdictional rights over 
empty territory. Unused common land was "free 
to any that possesse and improve it. ... Soe if we 
leave them sufficient for their use, we may law
fully take the rest , there being more than enough 
for them and us. "l b 

The idea of right use as an aspect of ownership 
also had roots in Augustinian doctrine. In an 
attempt to justify the confiscation of property 
from heretics, St. Augustine wrote: 'Therefore, 
all that which is badly possessed is the property of 
another, but he possesses badly who used 
badly."11 John Wycliffe revived the idea in the 
fifteenth century in his theory of the Dominion of 
Grace. As part of his attack on Church wealth, he 
defended the royal power of confiscationY Pro
testant doctrine developed a theory of steward
ship: "ownership entailed obligations and was 
contingent upon the right use of property."19 Fin
ally , at the end of the seventeenth century, John 
Locke propounded the related theory of the origin 
of private property through a man 's labor: "As 
much land as a man tills, plants, improves, culti
vates , and can use the product of, so much is his 
property. " 1 0 

These concepts of discovery, possession, Chris
tian superiority, and right use of land provided 
the ideological basis for the many tracts published 
in England to encourage emigration and exploita
tion of the New World. For example, in a tract 
about the lawfulness of bringing civilization to the 
Indians of Virginia , arguments based on Chris
tianity , waste land, and purchase from the Indi
ans were invoked.ll John White first alluded to 
the necessity of human expansion and the reli
gious duty of using the land properly, in a tract 
about New England published in 1630: "Besides 
the gift of the earth the the sonnes of men, Psalm 
115: 16, necessarily inforceth their duty to people 
it. " He added the argument that land was vacant 
because of the plague, and wrote , "the Natives 
invite us to sit downe by them, and offer us what 
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ground we will: so that eyther want of possession 
by others , or the possessors gift, and sale, may 
assure our right."l1 The settlers in the Connecticut 
River valley also claimed the land as "the Lord's 
waste" to which they had "a common right 
with the rest of the sons of Noah."13 All these 
tracts, in citing purchase from Indians , assumed 
that Indians had no rights to land they did not 
appear to be actually using. 

English settlers in America used the same argu
ment of vacancy against one another. When the 
people of Dorchester decided to move to Connec
ticut, they chose land not yet settled though al
ready claimed and purchased by Plymouth from 
the Indians. Plymouth protested: 

because they could not presently remove them
selves to it . must it therefore be lawful for 
I the Dorchester men] to go and take it from 
them? why should they [of Dorchester] 
because they were more ready and more able at 
present, go and deprive [Plymouth] of that 
which they had with charge and hazard provided 
and intended to remove to, as soon as they could 
and were able? 

But Plymouth, "for peace sake, though they con
ceived they suffered much in this thing" (like 
many Indians in similar circumstances throughout 
American history). made a treaty on "as good 
terms as they could get. " Plymouth men were 
paid off-the purchase was legal, but they lost the 
Connecticut land, which they would have pre
ferred to money.14 

In general, almost all of the land in New Eng
land was actually purchased, or obtained by other 
types of legal transfer from the Indians. But the 
legality was defined according to English not In
dian jurisdictional principles. For reasons of 
safety, as well as to forestall critics like Roger 
Williams, an attempt was made to "satisfy" the 
Indians for the use of their land, even when that 
land was apparently vacant. Boston obtained a 
deed in 1670, Plymouth in 1679, as did many 
other towns, by locating descendants of the orig
inal Indian owners.15 However, such purchases 
were expedient maneuvers, not recognition of In
dian sovereignty. 

There was indeed much "waste" land in New 
England in the early seventeenth century. Fisher
men and fur traders had been coming to that area 
for a generation before the first settlements were 
made. In addition to the trinkets and tools they 
paid to the Indians they left, unfortunately , the 
germs of smallpox, measles, and other European 
diseases. In 1617-18 the Massachusetts and Wam
panoag tribes (living in what is now eastern and 



southeastern Massachusetts) had been decimated 
by disease- losing over one-third of their popula
tion in the space of a few months. This was one 
reason for choosing the site of Plymouth; its fields 
were already cleared for planting but its owners 
were dead.u 

Just as the Black Death of 1347-50 in Europe 
had opened the way to individual expansion and 
large-scale aggrandizement th rough enclosures, so 
American coastal areas were laid open to the Eng
lish. Later epidemics, in 1622-23, 1633, and 
1647/~ opened the lands further inland- the 
Connecticut River Valley and the Narragansett 
area. Since the Indians were assumed to have no 
civilization, and therefore no jurisdiction, Puri
tans continually claimed moral justification for 
takeover in the doctrine of vacuum domicilium . 
As Winthrop had written, 'That which lies 
comon and hath never replenished or subdued is 
free to any that will possesse and improve it. "28 

John Cotton agreed: God "admitteth it as a prin
ciple in Nature, that in a vacant soy Ie, hee that 
taketh possession of it , and bestoweth culture and 
husbandry upon it , his right it is."29 

In 1639, moreover, Winthrop even asserted the 
prior claim of the English patent over purchase 
from the Indians, when he objected to the ban
ished Mr. Wheelwright's purchase of Winico
wett. 30 The Massachusetts Bay patent did not in
clude the area in question, but Winthrop was 
determined to extend its bounds. On another oc
casion, he said that Massachusetts "would not 
rel inquish our interest by priority of possession 
for any right they could have from the Indians. ",H 
In other words, even the Indians' right to sell their 
own land was subordinate to English jurisdiction, 
wherever its power could be established. 

Perhaps most revealing, John Cotton, in his 
"Reply to Mr. Williams," noted that Williams had 
claimed "That we have not our Land by Patent 
from the King, but that the Natives are the true 
owners of it; and that we ought to repent of such a 
receiving it by Patent." But Cotton argued, "yet 
there be many, if not most , that hold, That we 
have not our Land, meerly by right of Pa tent from 
the King, but that the Natives are true owners of 
all that they possesse, or improve. " (Italics 
mine,)Jz Changing the terms of the argument en
abled Cotton to misrepresent Williams as a dispu
tatious troublemaker and to ignore the question 
of ultimate jurisdiction- the real problem. 

For John Winthrop and John Cotton, and most 
other Puritan settlers, it was the English king, by 
the right of discovery and possession, who held 
the jurisdiction and the ultimate ownership of all 
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the land in North America. Even Indian owner
ship of particular pieces of land was assumed to be 
by the unwritten grant or approval of the Crown. 
Indian titles could be considered valid only 
through English authorization, and even Indian 
sales of the land could take place only in accor
dance with English law as exercised by the dele
gated authority of the Crown in the colonial gov
ernments of the New World.n In 1633, for exam
ple, after the patent dispute with Williams, the 
General Court of Massachusetts passed a law that 
said, "what lands any of the Indians have pos
sessed and improved, by subduing the same they 
have a just right unto according to that in Gene
sis." But, as G. E. Thomas points out, the law 
thereby assumed implicitly that Indians had no 
right to the rest of their land, and the "legal safe
guards actually worked against the Indians' 
interests on a massive scale. "H The "points of 
theory-in fact, theology" -became very signifi 
cant "details of practice" in seventeenth-century 
New England. 

II. Williams' Argument and the 
Nature of Indian SOCiety 

Roger Wiliams' challenge to the English patent 
in 1632 was so upsetting because of his willingness 
to insist on the legitimacy of existing Indian gov
ernments, no matter how "barbarous," in their 
jurisdiction over New England land and the In
dian people. Corollary to this belief was the right 
of Englishmen to govern themselves, free of Mas
sachusetts Bay authority . wherever the Indians 
were willing to allow them to do so. America was 
the Indians' land, in which Englishmen were for
eigners. "In Indian society," says one scholar , 

property inhered in perso ns and persona l rela
tionships, and although the use of it might be 
gi ven for friendsh ip . or perhaps. for recom pense, 
as the King of England might . . . grant to others 
the exercise of parts of his rights, the inherent 
right itself could not be alienated any more than 
his royal majesty could sell his kingdom. In the 
Indians' view. therefore, the payments by the 
colonist s were gifts to obtain friendship in order 
that as allies they might be permitted to occupy 
parts of the native's terri tory .H 

It was a question of "co-occupancy" -an issue the 
English themselves would have easily recognized 
if they had been buying land for a trading com
pany in Holland or France. 

Roger Williams was cosmopolitan. His London 
upbringing (in contrast to the country gentry 
background of most of the other Puritans) ex
posed him to numerous nationalities, cultures and 



religious practices, as did his "Turkey merchant" 
older brother. 36 A real interest in Indian ways led 
him quickly to a mastery of their language and 
intimate knowledge of their culture. In fact, his 
Key into the Language of America, published in 
1643, is still the major source for information 
about the culture and the language of the New 
England Algonquian tribes. 37 As Edmund Morgan 
has pOinted out, Williams saw the world as "di
vided into two sorts of men: barbarous and civil," 
jt:st as did other Puritans. He defined barbarians 
as "the wild and Pagan, whome God hath per
mitted to run about the world as wild Beasts," 
while civilized men were "brought to Cloaths, to 
Lawes etc."J~ But his Key into the Language of 
America, as a whole, and many other works, in 
part, insisted that the Indians he knew in southern 
New England had clothes, laws, religion, and a 
coherent governmental system: 

If cannot be by their owne Grante be denied, but 
that the wildest Indians in America ought (and in 
their kind and several degrees doe) to agree upon 
some formes of Government, some more civil/, 
compact in Tonwes, &c. some lesse. As also that 
their civil! and earfhly Governmenfs be as law
ful! and true as any Governmenfs in the World,l9 

Williams' Key was not just an exercise in anthro
pological exposition (though it actually was one 
of the first of that genre in western literature). It 
was a major link in his argument for the auton
omy of the Indians in their world. 

Williams' caveat against the king's patent was 
that the Indians were indeed users and possessors 
~that they had a civilization of their own which 
entitled them to possessive ownership and the 
right to retain jurisdiction over their territory, 
Simply being Christian did not give any European 
king legal superiority. For if it did, Puritan En
glishmen had had no legal government under 
Queen Mary or prior to Henry VIII's conversion.~o 

As Williams soon realized, the king's patent 
was used to justify control over all other settlers, 
even nonparticipants in the charter enterprise. 
The Massachusetts Bay Company held a corpora
tion charter, a grant of monopolistic power to a 
group of men organized for trading purposes. 
Such grants were the outgrowth of earlier trade 
guilds and comparable to the grants previous 
kings had made for drainage ,and irrigation 
schemes in England, as well as for trading to 
Russia and the Levant. Trading companies were 
specifically exempt from the Parliamentary ban 
on monopolies passed in 1624 because, says one 
historian, Parliament had not yet perceived the 
significance of a trend toward corporate mono
polies. Under Charles I, from whom the Puritans 
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received their charter, "The distinction between 
charters and patents lost practical significance," 
and the sale of charters for the purpose of indus
trial exploitation became a lucrative source of 
crown revenue.4! 

The significance of the Massachusetts Bay 
Company charter, one constitutional historian 
has said, was '1ot in its form, but rather "in the 
use made of the Charter by the corporation- its 
transfer to America and the manipulation of it 
after the transfer. "42 According to another consti
tutional scholar, although the charter authorized 
both a corporation government and the "forms 
and ceremonies of government and magistracy fit 
and necessary for the said plantation and the in
habitants there,"43 the charter "proved itself. after 
its transfer I wholly inadequate as a constitution of 
government for the Colony of Massachusetts Bay. 
It became necessary, almost from the first, to 
assume powers for which no warrant can be 
found in that instrument itself."H John Winthrop 
and his fellow Massachusetts magistrates assumed 
those powers and extended the interpretation of 
jurisdiction to include other colonists, the land 
they were living on, and the Indians too. 

Winthrop wanted to establish a new England, 
whereas Williams wanted to establish an entirely 
new society, It was a choice between a tightly 
controlled oligarchical theocracy which had no 
room for either dissidents or Indians, or a new 
experiment in community building which would 
tolerate and cooperate with both dissidents and 
Indians. Winthrop had the backing of a powerful 
company organization and English finances, but 
he recognized the threat that Williams' ideas 
posed in 1632 , 

Williams' opposition to the patent may have 
developed out of his knowledge of Parliamentary 
controversies over monopolies during the 16205. 
His mentor and sponsor, Sir Edward Coke, to 
whom Williams had been "like a son," was a 
leader in the debates of 1621 and was the author 
of the motion in 1624 "that it is one of the princi
pal ends of Parliament to hear grievances and call 
in patents, which are the cause of it. "45 Winthrop 
was the usurper, and Indian rights could be 
defended even according to the terms of English 
law. 46 

Although, in theory, Winthrop's claim to juris
diction derived from the authority of the Massa
chusetts Bay charter. Plymouth never had any 
charter (its settlers were supposed to have landed 
in Virginia), and Connecticut did not receive its 
charter until 1663. The Pequot country east of the 
Connecticut River and the Connecticut River 
valley itself from Saybrook up to Springfield were 



covered by two different patents, neither of which 
clearly existed or could ever be found. 4 7 Roger 
Williams maintained that the only valid jurisdic
tion over the land was held by the Indians. The 
charter he received from Parliament for Rhode 
Island in 1643, in an attempt to prevent absorp
tion and destruction by Massachusetts, was one 
of incorporation like others; but it was not a ca
pitulation in principle. Though the grant specified 
the right of incorporation for legal government, it 
did not include any title to the land. Williams 
specifically denied any recognition of the so
called rights of the Crown to the land itself. As the 
charter put it: 

And whereas divers well Affected, & Industrious 
English Inhabitants of the Townes of Providence, 
Portsmouth, & Newport in the tract aforesaid, 
have Adventured, to make a nerer Neighbor
hood & sociaty, with that great body of the 
Naragansets sch may in time by the blessing of 
God upon theire endeavors Lay a surer founda
tion of hapines to all America; & have pur
chased, & are purchaseing of & amongst the said 
Natives some other Places, wch may be conven
ient both for Plantations. & also for building of 
shipps, supply of pipe staves & other merchan
dise. U 

One of the points in Williams' argument which 
most upset John Cotton was Williams' compari
son of Indian land usage to that of the English 
nobility. As Cotton put it, with his usual ambigu
ous logic: 

Mr. Williams pleaded, the Natives 
hunted all the Countrey over, and for the expe
dition of their hunting voyages, they burnt up all 
the underwoods in the Countrey, once or twice a 
yeare, and therefore as Noble men in England 
possessed great Parkes, and the King, great For
rests in England onely for their game, and no 
man might lawfully invade their Propriety: So 
might the Natives challenge the like Propriety of 
the Countrey here .4 0 

(Cotton ignored the fact that it was the Massa
chusetts settlers who were challenging the natives, 
not vice versa.) Cotton defended the nobility (im
plying that Williams had attacked it) on the basis 
of their services; the Indians did not give any ser
vice to the Church or the English state, and "if 
they complained of any straites wee put upon 
them, wee gave satisfaction in some payments, or 
other, to their content." Finally, "We did not 
conceive that it is a just Title to so vast a Con
tinent, to make no other improvement of millions 
of Acres in it, but onely to burne it up for 
pastime." 

Cotton's conclusion revealed the nub of the 
whole conflict: opposition to the patent "sub-
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verted the fundamental State, and Government of 
the Countrey."so It subverted the authority of the 
Massachusetts Bay magistrates, indeed. Williams' 
own vision required freedom from Massachusetts 
Bay jurisdiction and interference, and it required 
friendship and cooperation with the Indians, for 
safety as well as for justice. Practical politics as 
well as idealism led Williams to deny the validity 
of the patent. 5 1 

Williams also held a practical and sympathetic 
understanding of the Indian society. "} spared no 
cost, towards them," he said, "and to Conanicus 
& his, tokens and presents many years before I 
came in person to the Nahiganset." He went on: 

Counanicus ... was not I say to be stirred with 
money to sell his lands to let in foreigners. Tis' 
ture he reed presents and gratuities many of me, 
but it was not Thousand not Ten Thousands of 
money could have bought him an English En-
trance into the Bay I gave him and 
Miantunoma gifts of two Sorts. 1st former pres
ents from Plymouth and Salem 2nd I was here 
their councellor and secratary in all their wars 

. They had my son. my shallop and Pinnace 
and hired servant &c at command on all oc
casions. 51 

Clearly, Williams was willing to accept Indian 
jurisdiction as lawful in their own territory. His 
ideology was unique among seventeenth-century 
Englishmen . 53 

Bernard Sheehan has said, 'The land can be 
accounted the basic point of conflict only if it can 
be shown that the Indian had a sense of spatial 
identity similar to the white man's. He did not, or 
at least there is no reason to think that he did . " 3 4 

But there is evidence that, before their subversion 
by the English, Indian concepts of jurisdiciton and 
land use in southern New England were as specific 
as those of the English, though unfortunately not 
in the documentary form which might have pro
tected them. 55 Europeans falsely assumed that the 
Indians had no governmental system worthy of 
respect . The nuclear family was the basic unit of 
society, connected to an extended family or clan, 
and then to the village whose Council was made 
up of representatives from all the clans within the 
village. Usually a number of villages were part of 
one tribe- defined by a noted anthropologist as a 
"group with a name, a territory and a group 
decision-making mechanism" which acted "as a 
unit in intergroup relations. " 5 b The chief of each 
tribe was ultimate owner of the tribal territory 
and received an annual tribute for it. Several 
tribes might, by conquest or through marriage or 
treaty agreements, be subject to a greater chief, 
who, in his authority, could be compared to a 
king. Canonicus, followed by Miantonomo, held 



his authority in the 1630s as leader of the Narra
gansetts, the most powerful tribe in New England. 
At the height of their power they ruled about 
thirty thousand Indians (including subsidiary 
tribes), s1 though the territory of their own tribe 
on the west side of Narragansett Bay was rela
tively small. 

Ultimate authority resided in the chief. assisted 
by his council of sachems. or lesser chiefs. dele
gated from each village. Major decisions were 
generally made only after extensive deliberation, 
in order to achieve unanimity. In times of emer
gency . war chiefs , known as "mugwumps" 
("muckquomp"), \. often self-appointed and 
always without political status, had the same kind 
of pO\',:er as English military commanders. Within 
each village the clan heads gathered in councils 
similar to town meetings to manage village af
fairs. Social stratification existed; the ruling class 
intermarried with other ruling families and their 
wives lived in royal ease .'Q Like the king of Eng
land or the tribal Irish (whom the English also 
displaced in the seventeenth century), the chief 
held his territory in trust , for all his people, not as 
his personal property. (Bradford and Williams 
both claimed to hold the land of Plymouth and 
Providence, respectively, in trust for their fellow 
settlers.) Land for planting fields was aBated to 
particular individuals for the use of their families, 
reverting back to the chief if that family died out. 
An heir had a right to part payment if his chief 
were to sell the land to someone else. We might 
compare this to the exercise of "eminent do
main. '&' 

The casualness of the Indians about land was 
only apparent. There was communal ownership 
within the family or village but "when once ap
propriated for planting. the usufruct went to the 
individual." Puritans, "forgetting the Lord's claim 
to undivided common in England, claimed 'that 
which was common to all was proper to none: 
and civil rights to land arose only when it was 
improved by enclosure, manurance, or perma
nent structures. "OI They also conveniently forgot 
that their own town lands were at first held 
largely in common by the specified proprietors.o2 

Indians in southern New England were a settled 
agricultural group. "Each tribe had its proper 
domain, consisting of a little cleared land for the 
gardens; much open swamp and densely wooded 
jungle along streams and lakes, where there were 
fishing stations; and much parklike upland for
est. " cl The main summer village was near the 
planting fields, though it might be suddenly 
moved a mile or so in order to get rid of fleas and 
dirt. The winter village was in sheltered valleys or 
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forest areas. In a one-hundred-sixty-mile trading 
trip to Connecticut in 1633, John Oldham "I aged 
at Indian towns all the way. " Williams once 
counted twelve villages in a twenty-mile distance 
within the Narragansett country .b-l 

Fencing fields was a recognized necessity among 
the English, because of their domesticated ani
mals, with designated officials to see to their 
adequacy. Indian fields were left unprotected and 
soon became subject to the depredations of Eng
lish animals. At first the English tried guarding 
their herds, and then they tried to aid or persuade 
the Indians to fence their fields (these fences were 
usually stone walls-which are time-consuming 
and difficult to build),o5 and then they told the 
Indians to fence themselves. The jurisdictional 
problem became crucial because when animals did 
trespass it could be "difficult to determine wheth
er a fence was too low or a cow climbed too high" 
-especially in English courts. CC Furthermore, En
glishmen failed to perceive that tidal flats full of 
clams, or fields of roots and berries, constituted 
land in cultivation, so to speak, for the Indians, 
not just "waste" territory. oc Even the beaver was 
carefully "farmed" to avoid depletion, before the 
exigencies of the fur trade caused such civilized 
methods to deteriorate.&8 Undergrowth in the for
ests was regularly burned to facilitate hunting. 
And though Indians sometimes stalked the ani 
mals individually, hunting most often involved a 
communal "round-up' 'into a V-shaped hedge 
with looped snares at the peak."b9 Fishing weirs 
were carefully built and maintained, and 
trapping areas were specifically designated to par
ticular Indians. 70 MapJe-sugaring was an indige
nous technique which later became an important 
New England industry.-

Indians took more meticulous care of the land 
than the English did. As Darett Rutman has 
pointed out , Indian women planted every grain of 
corn with care in a prepared, 2-foot circle or "hill" 
of soil, fertilized with a fish, and weeded dili
gently all summer. Englishmen adopted the Indian 
corn, but not the arduous weeding. Nor did they 
even continue the cross-plowing and intensive 
agriculture of England.12 This meant that English 
land in America tended to lose its fertility quite 
quickly-one reason why farmers kept moving 
and were so covetous of more territory . 7J Indians 
did have what amounted to a fallow system, since 
they changed the location of their cornfields every 
few years . The English chose to call this system 
nomadism. ' 4 

Indian boundaries were very clear among them
selves (though not always to the English). Each 
tribe maintained exclusive ownership of specified 



tracts, delineated by natural features or land
marks or by measured distances (based on how 
far one could walk in a certain length of time). 
Williams observed that 

the Natives are very exact and punctual! in the 
bounds of their lands, belonging to this or that 
Prince or People , (even to a River. Brooke) &c. 
And I have knowne them to make bargiane and 
sale amongst themselves for a small piece, or 
quantity of Ground; notwithstanding a sinfull 
opnion amongst many that Christians have right 
to Heathens lands. H 

There were no common hunting grounds between 
tribes, so that permitted hunting or even a stran
ger's trespassing was subject to reprisal.'" 

The English were well aware that most of the 
Indians near the coasts were settled agricultural
ists. In neither Virginia nor New England could 
the first settlers have survived if it had not been 
for Indian corn and Indian hospitality.77 Indians 
kept integrated, well-organized, and abundant 
economy, as open-minded outsiders like Roger 
Williams observed. ?S Men like John Winthrop, 
however, d id not go wandering among the In
dians, either to trade or to observe. The assump
tion of English superiority was enough to close the 
minds even of many who did. 

III. Conclusion 
At the time of the founding of the Massachu

setts Bay Colony and Williams' challenge to the 
patent, the Indians of southern New England had 
a sufficiently developed civil society and land-use 
pattern to justify their claims to ultimate owner
ship and jurisdiction, even according to Puritan 
theory. Roger Williams thought so and attempted 
to act accordingly. 

The virtual annihilation of the New England 
Indians was not just "the inexorable breakdown 
of the native's cultural integrity."79 Nor did the 
controversy over the patent involve mere theory 
without practical applications. Undoubtedly the 
coming of Englishmen to America would have 
caused cultural change for the Indians under any 
circumstances, but that could have meant amalga
mation, assimilation, or respec tfu l co-occupancy, 
as Williams desired. There could also have been 
changes in English culture in the New World-but 
these counter-factual possibilities are beyond the 
scope of this essay. The cultural breakdown 
which finally led to war in 1675 was the result not 
merely of compet ition but rather of English asser
tion of jurisdictional rights over the entire New 
World territory. There was no recognition of In
dian sovereignty until it served as an excuse for 
war. 8 0 In replacing an established governmental 
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system, without any corresponding solicitude for 
the rights and interests of their new "subjects" (let 
alone any representation), the English caused the 
dissatisfaction for which there was no other outlet 
except rebellion. A "mature and effective political 
authority" should have been able to find some 
"alternative" to the chaos such a war brought to 
both Engl ish and Indian society. 

In arguing against the English patent in 1632, 
Roger Williams was attempting to establish a 
principle of justice and coexistence both for reli
gious dissidents and for Indians in the New 
World. He recognized the practical consequences 
which would follow from the Puritan theory, and 
he also recognized the extent to which that theory 
did not accord with Indian society. His ideas 
would have saved many Englishmen as well as 
Indians from suffering and death. But his battle 
was lost from the time of his banishment. The 
Indians suffered defeats from the massacre of the 
Pequots and the subsequent betrayal of the Narra
gansetts. As force replaced justice in the troubled 
years that followed, only the witness of Williams' 
words and his integrity remained. In 1664 he 
wrote with sorrowing but ironic tact to John Win
throp, Jr.: 

Sir, when we that have been the eldest . and are 
rotting, (to-morrow or next day ) a general will 
act, I fear, far unlike the first Winthrops and 
their Models of love: I fear that the common 
Trinity of the world (Profit, Preferment , Pleas
ure) will here be the Tria Omnia . as in all the 
world beside: . .. that God land will be (as now 
it is) as great a God with us English as God Gold 
was with the Spaniards."' 

One of the last acts of Williams' life, before his 
death at the age of eighty, was to assert once 
again the primacy of the Indian claim to America: 

and therefore I declare to posterity , that were it 
not for the favor God gave me with Canonicus. 
none of these parts ... had been purchased or 
obtained, for I never got any thing out of Can
onicus but by gift when the hearts of my 
countrymen and friends and brethren failed me, 
his infinite wisdom and merits stirred up the 
barbarous heart of Canonicus to love me as his 
son to his last gasp, by which means. . and the 
authority of Canonicus, consented freely , being 
also well gratified by me, ... all the other lands 
I procured. 8 1 
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