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I
INTRODUCTION

This is the final article in a series of four on the laws that con-
trol pollution of the federal lands and resources.! Together,
these articles survey an aspect of environmental law that has re-
ceived relatively little attention — the intersection of the law of
pollution control and the law of public natural resources manage-
ment.2 Each of the articles in the series provides a general over-
view of a particular aspect of the federal pollution control laws,
emphasizes the aspects of those laws most significant to the use
and management of the federal lands and resources, assesses the
strengths, weaknesses, and ambiguities of current law, and rec-
ommends mechanisms for improving the ability of the federal en-
vironmental protection and land management agencies to protect
those resources from further degradation attributable to
pollution.

This article analyzes the application of the Comprehensive En-
vironmental Response, Compensation, and Liability Act (“CER-
CLA”) to federal lands and resources.> That statute, also known
as Superfund, authorizes remediation of resources contaminated
by the release of hazardous substances and imposes liability on
all persons responsible for any such releases that either require
remediation or that cause injury to natural resources.* CERCLA
authorizes the federal Environmental Protection Agency
(“EPA”), with the assistance of other federal and state agencies,
to respond to actual or threatened hazardous substance releases.’

1. The first two articles analyzed regulation of activities that contribute to air and
water pollution on the federal lands. See Robert L. Glicksman, Pollution on the
Federal Lands I: Air Pollution Law, 12 UCLA J. EnvTL. L. & PoL’y 1 (1993) [here-
inafter Pollution on the Federal Lands I]; Robert L. Glicksman, Pollution on the
Federal Lands 1I: Water Pollution Law, 12 UCLA J. EnvTL. L. & PoL’y 61 (1993)
[hereinafter Pollution on the Federal Lands 11]. The third article analyzed regulation
of activities that involve the management of solid or hazardous waste. See Robert L.
Glicksman, Pollution on the Federal Lands III: Regulation of Solid and Hazardous
Waste Management, 13 STANFORD ENvTL. L.J. 3 (1994). This article uses the term
federal lands and resources to refer to lands and resources owned or managed by the
United States. See Pollution on the Federal Lands I, supra, at 2 n.5.

2. See Pollution on the Federal Lands I, supra note 1, at 1-6.

3. 42 US.C. §§ 9601-9675 (1988).

4. See generally ENVIRONMENTAL LAw INSTITUTE, LAW OF ENVIRONMENTAL
ProtecTiON ch. 13 (Sheldon M. Novick ed., 1987, Release No. 11, 1994) [hereinaf-
ter ELI, LAW oF ENVIRONMENTAL PROTECTION]; DONALD W. STEVER, LAW OF
CHEMICAL REGULATION aND HazarDous WasTE ch. 6 (1986, Release No. 15,
1993).

5. 42 U.S.C. § 9604 (1988).
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The Act also enables both governmental and private entities en-
gaged in the cleanup of hazardous substance releases to seek cost
reimbursement from those responsible for the releases,® and it
creates a governmental right of action to recover for damage to
natural resources.’

Cleanups and liabilities under CERCLA have become increas-
ingly important aspects of federal land and resource manage-
ment. As the third article in this series explained, both private
users of the federal lands and various arms of the federal bureau-
cracy are responsible for federal lands contamination by hazard-
ous substances.® Mineral developers probably constitute the
private users whose waste generation and management activities
most frequently subject them to both the remediation obligations
and the liability provisions of CERCLA.® Hazardous substance
releases at both active and abandoned commercial mine sites on
the federal lands have required remediation.!°

Problems attributable to the federal government’s mismanage-
ment of hazardous substances are even more widespread. The
EPA has listed 150 government owned or operated facilities on
CERCLA'’s National Priorities List of the sites demanding the
most urgent remedial action.!? The Departments of Defense and
Energy alone generate a total of about twenty million tons of
hazardous and radioactive waste annually.’? In retrospect, it is
clear that for years the government devoted insufficient attention
to the careless management of these materials. The govern-

6. Id. § 9607(a).

7. Id. § 9607(f). See infra § VIIL

8. See Pollution on the Federal Lands III, supra note 1, at 63-74.

9. See, e.g., Sheryl L. Katz, Hazardous Waste on Public Lands, 2 NAT. RESOURCES
& Env'r 14 (1986).

10. See J.B. Wolverton, Note, Sovereign Immunity and National Priorities: Enforc-
ing Federal Facilities’ Compliance with Environmental Statutes, 15 HArv. Envre. L.
REv. 565, 567 (1991); Katz, supra note 9, at 16. The cost of cleaning up abandoned
and contaminated hardrock mining sites on National Park Service (“NPS™), Bureau
of Land Management (“*BLM™), and Forest Service land will probably run into the
billions of dollars. See MAJORITY STAFF REPORT, SUBCOMM. ON OVERSIGHT AND
INVESTIGATIONS, CoMM. ON NATURAL RESOURCES, DEEP POCKETS: TAXPAYER Ll
ABILITY FOR ENvTL. CONTAMINATION 6 (July 1993) [hereinafter DEeP PockeTs).
Mercury spilled as a result of improper plugging and capping of oil and gas wells is
the single greatest unidentified contaminant in wildlife refuges. Id. at 14.

11. 59 Fed. Reg. 27,989 (1994); See also Wolverton, supra note 10, at 567. The
National Priorities List is compiled based on an EPA devised hazard ranking system.
See 42 U.S.C. § 9605(8) (1988); 40 C.F.R. Part 300, Appendix B (1993); infra § IV
C.1.

12. Wolverton, supra note 10, at 568. See also United States Energy Dep't v.
Ohio, 118 L. Ed.2d 255, 275 (1992).
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ment’s use of the federal lands for military training and weapons
testing, for example, has produced widespread contamination by
unexploded ordnance, some of which contains depleted ura-
nium.’* Some of the most egregious groundwater pollution at-
tributable to improper hazardous substance disposal has
occurred at sites operated by these two agencies, including the
Army’s Rocky Mountain Arsenal near Denver, Colorado and
the Energy Department’s uranium processing plant in Fernald,
Ohio.14

This article evaluates CERCLA’s application to the federal
lands. Part II analyzes the statute’s scope through examinations
of its definition of hazardous substances, its application to mining
wastes, and its exemption for petroleum and related substances.
Parts III, IV, V, and VI describe CERCLA’s regulatory require-
ments, the cleanup process authorized by the statute, the funding
mechanisms for remediation of hazardous substance releases,
and the available avenues for seeking judicial review of EPA or-
ders and regulations issued under CERCLA, as the statute ap-
plies to releases occurring on or affecting the federal lands. The
article describes the unique obstacles to EPA’s cleanup process
at federal facilities, including the tendency of the agencies re-
sponsible for contaminated facilities to balk at EPA’s remedial
direction. It recommends that Congress or the President rein-
force EPA’s authority to take control over all aspects of federal
facility cleanups, and that EPA take advantage of its existing au-
thority to penalize other agencies that violate EPA cleanup
orders.

Parts VII and VIII of the article are devoted to a thorough
examination of CERCLA’s liability scheme. After generally
describing CERCLA’s response cost liability mechanism, Part
VII focuses on potential liabilities stemming from the federal
government’s ownership of, operation of, or other connection
with hazardous substance disposal facilities. These provisions
have given rise to a great deal of controversy, as both EPA and
state pollution control agencies have struggled to hold a reluctant

13. See DEEP POCKETs supra note 10, at 10. The BLM has estimated that about 2
million acres of lands under its jurisdiction are contaminated in this manner, with
about 100,000 heavily contaminated. Id. at 11. Although the Defense Department
ultimately will bear much of the responsibility for remediation at these sites, the
BLM will have to bear some of the cost itself. Id. The problem is so widespread
that the government has documented pollution attributable to unexploded ordnance
at a minimum of 15 wildlife refuges. Id. at 12.

14. See Wolverton, supra note 10, at 568-69.
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federal government accountable for decades of deficient waste
management practices. The article contends that CERCLA ap-
propriately holds federal agencies liable for hazardous substance
releases at facilities they operate, despite the Justice Depart-
ment’s attempt to prevent one federal agency from penalizing an-
other. It also takes the position, however, that the federal land
management agencies should not be exposed to liability for regu-
lation of the private use of the federal lands by industries such as
minerals development. Congress has more direct and efficient
ways to minimize contamination of public resources by private
activities, and to induce the land management agencies to better
control private use of lands under their jurisdiction.

Part VIII deals with the statutory authorization for various
natural resource trustees to recover damages on behalf of the
public for injuries to natural resources, the aspect of CERCLA’s
liability scheme which can create the largest monetary liabilities
for public and private entities responsible for improper hazard-
ous waste disposal on federal lands. Because the Interior De-
partment was slow to issue valid regulations, implementation of
the natural resource damage assessment and liability provisions
of CERCLA has barely begun. Still, the courts are already grap-
pling with the seemingly intractable valuation problems inherent
in efforts to impose liability for injuries to natural resources. The
Interior Department’s recently issued revised damage assessment
regulations surely will spark considerable new litigation, and as a
result, natural resource damage liability likely will be the fastest
growing area of pollution control and public natural resources
management law in the foreseeable future. This article dissects
CERCLA’s natural resource damage liability scheme, and identi-
fies such unresolved issues as the necessary degree of the govern-
ment’s connection with damaged natural resources to trigger
liability. Finally, the article anticipates opposition to the Interior
Department’s revised regulations and describes the probable im-
pact of those regulations on natural resource damage recovery
litigation.

IL
THE SCOPE OF CERCLA

This part discusses CERCLA’s scope by exploring the statu-
tory definition of hazardous substances, CERCLA’s application
to mining wastes, and the petroleum exclusion. Despite Con-
gress’s decision to exempt mining wastes from regulation as haz-
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ardous wastes under the Resource Conservation and Recovery
Act (“RCRA”),15 the release of these wastes on or near federal
lands has given rise to liability under CERCLA in most in-
stances. Similarly, the courts for the most part have interpreted
the petroleum exclusion narrowly. As a result, CERCLA is
likely to apply to the private activities that pose the most wide-
spread threats of federal lands contamination.

A. The Definition of Hazardous Substances

Most of CERCLA’s regulatory, cleanup, and liability provi-
sions are triggered by either a release or threatened release of a
“hazardous substance.”1¢ The scope of these provisions thus de-
pends upon the definition of that term. CERCLA defines a haz-
ardous substance primarily by reference to other federal
pollution statutes.l” Hazardous substances include any sub-
stances designated as hazardous under the oil spill provisions of
the Clean Water Act (“CWA?”),!8 any listed or characteristic haz-
ardous waste under RCRA,!® any toxic pollutant under the
CWA,20 any hazardous air pollutant listed under the Clean Air
Act (“CAA”),2! and any imminently hazardous chemical sub-
stance or mixture targeted by EPA under the Toxic Substances
Control Act (“TSCA”).22 In addition, CERCLA authorizes EPA
to designate as hazardous any substance which, when released
into the environment, may present substantial danger to the pub-

15. 42 U.S.C. §§ 6901-6992(k) (1988).

16. See, eg, 42 U.S.C. §9603(a) (1988) (notification requirements); id.
§ 9604(a)(1) (EPA’s remediation authority); id. § 9607(a) (cost reimbursement lia-
bility). EPA’s remediation authority also is triggered by a release or threatened re-
lease of any “pollutant or contaminant which may present an imminent and
substantial endangerment to the public health or welfare.” Id. § 9604(a)(1)(B). A
“pollutant or contaminant” includes any substance which, after release into the envi-
ronment and exposure, ingestion, inhalation, or assimilation into any organism, will
or may reasonably be anticipated to cause death, disease, or other specified adverse
effects. Id. § 9601(33).

17. Id. § 9601(14); 40 C.F.R. § 300.5 (1993).

18. 33 U.S.C. § 1321(b)(2)(A) (1988). The application of the CWA to the federal
lands is the subject of Pollution on the Federal Lands I, supra note 1.

19. 42 U.S.C. § 6921 (1988). For analysis of RCRA’s application to activities on
the federal lands, see Pollution on the Federal Lands III, supra note 1.

20. 33 U.S.C. § 1317(a) (1988).

21. 42 U.S.C. § 7412 (1988), as amended by Pub. L. No. 101-549, Title III, 104
Stat. 2468, 2531 (1990). Air pollution problems on the federal lands are described in
Pollution on the Federal Lands I, supra note 1.

22. 15 U.S.C. § 2606 (1988). TSCA’’s relevance to activities on the federal lands is
discussed in Pollution on the Federal Lands III, supra note 1 at 22-23, 25.



1994] HAZARDOUS WASTE POLLUTION 241

lic health or welfare or to the environment.22 CERCLA there-
fore may apply to virtually any activity that involves the
management of waste deemed hazardous or toxic under the en-
tire array of federal pollution control statutes.

B. Application to Mining Wastes

Congress has exempted many mining wastes, at least tempo-
rarily, from the RCRA hazardous waste regulatory system.?¢ Be-
cause CERCLA’s definition of “hazardous substance”
specifically excludes wastes for which Congress has suspended
RCRA regulation,? the mining industry anticipated similarly
favorable treatment under CERCLA. Despite RCRA’s exemp-
tion, however, these hopes were largely squelched in the early
years of judicial interpretation of CERCLA. Virtually every
court that ruled during the 1980’s on the status of mine wastes
under CERCLA concluded that these wastes met the definition
of hazardous substances, notwithstanding the RCRA exemp-
tion.26 These courts reasoned that even if a mining waste is ex-
empt from RCRA regulation, it is still a hazardous substance for
purposes of CERCLA if one or more of its constituent elements
is covered by one of CERCLA’s other statutory cross-references
(such as a CWA hazardous substance or a CAA hazardous air
pollutant).2? Under this interpretation, persons that handle min-

23. 42 U.S.C. § 9602(a) (1988). See also id. § 9601(14)(B). EPA has listed these
additional CERCLA hazardous substances at 40 CF.R. § 302.4 (1993).

24. See Pollution on the Federal Lands IIl, supra note 1, at § V B.

25. 42 US.C. § 9601(14)(C) (1988).

26. John R. Jacus & Thomas E. Root, The Law of Mine Waste: A Primer; Mine
Waste from Agricola to CERCLA and Beyond, 35 Rocky Mtn. Min. L. INsT. 9-1,9-
59 (1989). See also Elizabeth H. Temkin & Kristin Tita, Multiparty Issues: CERCLA
Mining and Energy Sites, 35 Rocky MTN. Min. L. INsT. 6-1, 6-17 (1989) (the courts
have “eviscerated” CERCLA’s mining waste exclusion).

27. See, e.g., Idaho v. Hanna Mining Co., 699 F. Supp. 827, 833 (D. Idaho 1987),
aff’d, 882 F.2d 392 (9th Cir. 1989) (even if cobalt and copper are exempt from
RCRA regulation under the Bevill Amendment, and therefore excluded from the
definition of hazardous substances under § 9601(14)(C), they are still covered under
§ 9601(14)(A) of CERCLA); United States v. Metate Asbestos Corp., 584 F. Supp.
1143 (D. Ariz. 1984) (asbestos mining and milling wastes are CERCLA hazardous
substances because asbestos is regulated as a toxic pollutant under the CWA and a
hazardous pollutant under the CAA). See also United States v. Union Gas Co., 586
F. Supp. 1522, 1524-25 (E.D. Pa. 1984) (when RCRA and other federal laws overlap,
Congress intended that RCRA exemptions be “preempted,” so mining wastes are
covered by CERCLA). For other cases interpreting CERCLA to apply to mining
wastes, see Louisiana-Pacific Corp. v. ASARCO Inc., 6 F.3d 1332, 1337-40 (9th Cir.
1993); Bradley Mining Co. v. EPA, 972 F.2d 1356 (D.C. Cir. 1992) (EPA properly
included inactive mercury mine site on the National Priorities List); EDF v. EPA,
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ing wastes excluded from RCRA nevertheless may be subject to
CERCLA'’s regulatory or liability provisions if those wastes are
separately identified or listed under any other incorporated fed-
eral statute or if they contain constituents listed as hazardous
under CERCLA itself.?8

The Iron Mountain Mines decision appeared to revive the
early hopes of the mining industry that mining wastes excluded
from RCRA regulation also might be exempt from CERCLA.?°
The court agreed with industry’s claim that the prevailing inter-
pretation of the term hazardous substances tends to render the
CERCLA exclusion for wastes suspended from RCRA regula-
tion meaningless, because all such wastes are covered by one or
more of the statutory cross-references to statutes other than
RCRA. The court ultimately concluded that the argument was
not dispositive, however, because it found that Congress did not
know when it enacted CERCLA that all mining wastes sus-
pended from RCRA regulation are “hazardous” under other fed-
eral laws.3® Turning to the legislative history, the court
concluded that Congress did not intend CERCLA to regulate
mining wastes exempt from RCRA regulation, even if they con-
tain constituents that are hazardous within the meaning of other
federal pollution laws.3! Subsequently, however, the Ninth Cir-

852 F.2d 1309 (D.C. Cir. 1988); Eagle-Picher Indus. v. EPA, 759 F.2d 922 (D.C. Cir.
1985) (mining wastes and fly ash are CERCLA hazardous substances if any of their
constituent elements falls within any of the cross-references in § 9601(14)); United
States v. United Nuclear Corp., 814 F. Supp. 1552 (D.N.M. 1992) (uranium mine
tailings are CERCLA hazardous substances); Colorado v. Idarado Mining Co., 707
F. Supp. 1227 (D. Colo. 1989) (mine operators liable under CERCLA for costs and
damages caused by release from tailings piles); T&E Indus., Inc. v. Safety Light
Corp., 680 F. Supp. 696, 697 (D.N.J. 1988) (carnotite ore tailings are hazardous sub-
stances under CERCLA § 9601(14)(C)); Idaho v. Bunker Hill Co., 635 F. Supp. 665,
673 (D. Idaho 1986). Cf. United States v. Smuggler-Durant Mining Corp., 823 F.
Supp. 873 (D. Colo. 1993) (suit for recovery of response costs incurred removing
lead, cadmium, and other mine tailings emanating from mine site).

28. See Marilyn G. Alkire, CERCLA Liability for Mining and Milling Operations,
30 Rocky MTN. Min, L. INsT. 7-1, 7-6 to 7-12 (1984). See generally Linda Rock-
wood & Robert Lawrence, New Mines from Old: Environmental Considerations in
Remining and Reprocessing of Waste Materials, 36 Rocky MTN. MiN. L. INsT. 4-1, 4-
27 to 4-28 (1990).

29. United States v. Iron Mountain Mines, Inc., 812 F. Supp. 1528 (E.D. Cal.
1992).

30. Id. at 1540. Thus, the court did not accept industry’s argument that Congress
would not have adopted an exclusion that it knew was meaningless. Id. at 1539-40.

31. Id. After the decision in Iron Mountain Mines, EPA issued an order under
the imminent hazard provisions of RCRA, 42 U.S.C. § 6973(a) (1988), to clean up
the site. See Current Dev., 24 Env’t Rep. (BNA) 184 (May 28, 1993). Under that
authority, EPA may issue orders requiring action to address an imminent and sub-
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cuit without citing Iron Mountain Mines, accepted the majority
view that a Bevill mining waste is a CERCLA hazardous sub-
stance if it is covered by any of the statutory cross-references.32

C. The Petroleum Exclusion

Even if the mining industry cannot escape the burdens of
CERCLA compliance and liability, oil and gas producers may be
able to take advantage of CERCLA’s petroleum exclusion. This
exclusion provides that the term “hazardous substance”

does not include petroleum, including crude oil or any fraction

thereof which is not otherwise specifically listed or designated as a

hazardous substance under [section 101(14)(A)-(F) of CERCLA],

and the term does not include natural gas, natural gas liquids, lig-

uefied natural gas, or synthetic gas usable for fuel (or mixtures of

natural gas and such synthetic gas).33
EPA has interpreted the petroleum exclusion to apply only to
petroleum as it has been pumped from the deposit, to the prod-
ucts of petroleum, and to hazardous substances that are either
indigenous to those petroleum substances or normally added to
or mixed with them during the refining process.3* According to
the agency, the exclusion does not exempt petroleum wastes
which contain nonpetroleum contaminants.?> Thus, EPA may re-
spond only to the release of hazardous substances added to pe-

stantial endangerment to health and the environment that is presented by the man-
agement of either solid or hazardous waste. Thus, EPA may order the cleanup even
if the mining wastes are neither RCRA hazardous wastes nor CERCLA hazardous
substances.

32. Louisiana-Pacific Corp. v. ASARCO Inc., 6 F.3d 1332 (9th Cir. 1993). Pollu-
tion on the Federal Lands II1, supra note 1, at § V B, describes the convoluted, if not
bizarre, history of the treatment of mining wastes under RCRA.

33. 42 U.S.C. § 9601(14) (1988). The definition of a “pollutant or contaminant™
contains a similar exclusion. Id. § 9601(33). On the petroleum exclusion, see gener-
ally Leo O. Bacher, Jr., When Oil Is Not Oil: An Analysis of CERCLA's Petroleum
Exclusion in the Context of A Mixed Oil Spill, 45 BAyror L. Rev. 233 (1993); Rich-
ard J. Denney, et al., Contamination from Qil and Gas Production: Who Pays for
Cleanup?, 36 Rocky MTn. Min. L. INsT. 6-1, 6-4 to 6-13 (1991); Temkin & Tita,
supra note 26, at 6-14 to 6-17. Petroleum-related substances also may be exempt
from state hazardous substance remediation and liability statutes. See, e.g., Ulvestad
v. Chevron U.S.A., Inc., 818 F. Supp 292 (C.D. Cal. 1993) (California’s Hazardous
Substance Account Act does not apply to refined petroleum, including gasoline).

34, See James A. Holtkamp & William R. Richards, Mineral Transactions, Envi-
ronmental Permits, and the Shifting Liability for Environmental Problems Upon
Transfer of Property Interests, 35 Rocky Mtn. MiN. L. Inst. 4-1, 4-11 (1989):
Temkin & Tita, supra note 26, at 6-15, both citing Opinion of EPA General Counsel
(July 31, 1987).

35. See Holtkamp & Richards, supra note 34, at 4-11; Temkin & Tita, supra note
26, at 6-15.
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troleum products through use, but not to the release of the
petroleum product itself.3¢ If, however, the petroleum product
and the added hazardous substance are so commingled that they
cannot be separated, EPA believes that it can respond to the en-
tire release under CERCLA .37 Any other position would appear
to make agency efforts to respond to releases of mixtures of pe-
troleum products and hazardous substances extremely
problematic.

Judicial interpretation of the petroleum exclusion to date fol-
lows EPA’s views. In Wilshire Westwood Association v. Atlantic
Richfield Corporation,3® for example, the Ninth Circuit held that
the exclusion applies to unrefined and refined gasoline even
though certain of its indigenous components and certain refining
additives have themselves been designated as hazardous sub-
stances under CERCLA. Accordingly, refined petroleum frac-
tions are excluded, even if hazardous substances were added in
the refining process.?® In Washington v. Time Oil Company,*° on
the other hand, a Washington district court concluded that when
hazardous substances are added to waste oil, resulting in larger
amounts of hazardous components than would occur in crude or
refined petroleum products, the exemption does not apply.*! In

36. See Temkin & Tita, supra note 26, at 6-15.

37. Id.

38. 881 F.2d 801, 810 (9th Cir. 1989).

39. See, e.g., id. at 802. Cf. Bunger v. Hartman, 797 F. Supp. 968, 972 (S.D. Fla.
1992).

40. 687 F. Supp. 529 (W.D. Wash. 1988).

41. Id. at 532. See also United States v. Alcan Aluminum Corp., 964 F.2d 252,
266-67 (3d Cir. 1992) (aluminum manufacturer’s emulsion containing used oil to
which CERCLA hazardous substances had been added during use was not covered
by the petroleum exclusion); Portsmouth Redev. and Housing Auth. v. BMI Apart-
ments Assoc., 827 F. Supp 354, 356-57 (E.D. Va. 1993) (deferring to EPA’s interpre-
tation, under which the petroleum exclusion does not cover hazardous substances
which are added to petroleum or which increase in concentration solely as a result of
contamination of petroleum during use); Mid Valley Bank v. North Valley Bank, 764
F. Supp. 1377, 1382-84 (E.D. Cal. 1991) (“adulterated” waste oil containing CER-
CLA hazardous substances is not within the exclusion); City of New York v. Exxon
Corp., 744 F. Supp. 474, 489-90 (S.D.N.Y. 1990), 766 F. Supp. 177, 186-87 (S.D.N.Y.
1991) (waste oil to which cadmium, chromium, and lead had been added, all of
which are listed hazardous substances, are not within the exclusion). See also South-
ern Pac. Transp. Co. v. California (CALTRANS), 790 F. Supp. 983, 984-86 (C.D.
Cal. 1991), in which the court held that (1) the petroleum exclusion applies even
though CERCLA-listed hazardous substances are indigenous in the petroleum or
are normal additives of the refining process; (2) used petroleum products are cov-
ered by the exclusion, provided that CERCLA-listed hazardous substances have not
been added to the petroleum product during its use, nor have concentrations of such
substances been increased by use of the petroleum product; and (3) soil that is mixed
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Cose v. Getty Oil Co.,*? the court held that the separated sedi-
ment and water that constitute crude oil tank bottoms do not fall
within the petroleum exclusion.43

Although it is unclear whether the petroleum exclusion pre-
vents liability for injuries to natural resources under CERCLA,*
the oil spill provisions of the CWA*5 impose liability for damage
to natural resources caused by a discharge of oil even if CER-
CLA does not.*¢ The term “oil” includes “oil of any kind in any
form, including . . . petroleum, fuel oil, sludge, oil refuse, and oil
mixed with wastes other than dredged spoil.”4” Further, the Oil
Pollution Act of 1990 (“OPA™) expanded the CWA’s liability
scheme by making persons responsible for discharges of oil liable
for several kinds of damages, including damages for injured
property and lost profits.#¥# CERCLA’s delegation of authority
to the President to assess natural resource damages covers dam-
ages caused both by the release of hazardous substances under
CERCLA and by the discharge of oil under the CWA.#® The
Department of Interior, to which the President has delegated
part of this authority, has issued damage assessment regulations
applicable to both releases of hazardous substances and dis-
charges of oil.5°

only with petroleum material covered by the exclusion is also covered as long as the
soil itself is not a CERCLA-listed hazardous substance.

42. 4 F.3d 700 (9th Cir. 1993).

43. Id. at 702, 705-09. See also United States v. Western Processing Co., 761 F.
Supp. 713 (W.D. Wash. 1991).

44. Gregory G. Garre, Note, Environmental Law: CERCLA, Natural Resource
Damage Assessments, and the D.C. Circuit’s Review of Agency Statutory Interpreta-
tions Under Chevron, 58 GEo. WasH. L. Rev. 932, 935-36 n.26 (1990), argues that it
does not. But CERCLA imposes damage liability for injured, destroyed, or lost
natural resources resulting from a release or threatened release of a “hazardous sub-
stance,” and that term excludes petroleum. 42 U.S.C. §§ 9607(a)(4)(C). 9601(14)
(1988). The natural resource damage provisions of CERCLA are explored in detail
infra at § VIIL

45. 33 US.C. § 1321 (1988 & Supp. V 1993).

46. 33 U.S.C. § 1321(f)(4)-(5) (1988).

47. Id. § 1321(a)(1).

48. Id. § 2702(b)(2)(B), (E) (Supp. V 1993). Liability under the OPA is analyzed
in Pollution on the Federal Lands II, supra note 1, at § V C.

49. 42 U.S.C. § 9607(f)(2) (1988).

50. 43 C.F.R. § 11.10 (1992), amended by 59 Fed. Reg. 14,262 (1994). The Interior
Department’s natural resource damage assessment regulations are discussed infra at
§ VIIL
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III.
CERCLA’S REGULATORY REQUIREMENTS

CERCLA aims to protect the environment from hazardous
substance releases primarily through the imposition of liability
for response costs and natural resource damages. The statute
also has a regulatory component, however, which includes re-
porting and financial responsibility requirements. This part fo-
cuses on the regulatory aspects of CERCLA of particular
relevance to facilities located on federal lands. The statute re-
quires federal agencies to notify prospective purchasers of con-
taminated property and to complete necessary remedial action
before transferring such property. In 1992, to encourage redevel-
opment of closed military bases, Congress authorized the trans-
fer of uncontaminated portions of federal property even though
other portions contain hazardous substances. This part also ana-
lyzes these legislative efforts to maximize the economic produc-
tivity of surplus federal property while retaining incentives for
agencies to investigate and remediate federal lands
contamination.

A. [Investigation, Notification, and Reporting
1. General

Although CERCLA'’s primary function is to impose liability
for costs and damages resulting from releases of hazardous sub-
stances, Congress also included a regulatory component to help
impose such liability. One part of this regulatory component re-
quires vessels>! and facilities52 involved in releases to notify and
file reports with the appropriate authorities. As soon as a person
in charge of a vessel or facility knows of any release? of a haz-

51. Vessels are watercraft or other artificial contrivances used, or capable of being
used, as a means of transportation on water. 42 U.S.C. § 9601(28) (1988).

52. CERCLA defines a facility very broadly to include “(A) any building, struc-
ture, installation, equipment, pipe or pipeline (including any pipe into a sewer or
publicly owned treatment works), well, pit, pond, lagoon, impoundment, ditch, land-
fill, storage container, motor vehicle, rolling stock, or aircraft, or (B) any site or area
where a hazardous substance has been deposited, stored, disposed of, or placed, or
otherwise come to be located; but does not include any consumer product in con-
sumer use or any vessel.” Id. § 9601(9).

53. The term “release” also is broadly defined to include “any spilling, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching,
dumping, or disposing into the environment (including the abandonment or discard-
ing of barrels, containers, and other closed receptacles containing any hazardous
substance or pollutant or contaminant). . . .” Id. § 9601(22). Releases do not in-
clude certain workplace exposures, engine exhaust emissions, releases of nuclear
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ardous substance in quantities determined by EPA to be reporta-
ble,3* he or she must immediately notify the National Response
Center (“NRC”).55 The NRC then must notify all appropriate
government agencies, including the governors of affected
states.56 Persons failing to comply with these release notification
requirements are subject to criminal penalties.5?

CERCLA also requires that owners and operators of hazard-
ous substance treatment, storage, and disposal (“TSD”) facilities
notify EPA of the existence of such facilities, the amount and
type of substances managed there, and any known, suspected, or
likely releases.>® In addition, EPA regulations are supposed to
require that any facility releasing a hazardous substance notify
potentially injured parties.>® Reasonable notice by publication in
local newspapers serving the affected area is required until such
regulations are promulgated.s0

2. Federal Facilities

CERCLA’s release notification requirements apply not only to
private entities, but also to all federal agencies.6! In addition,
CERCLA obligates the federal government to notify prospective
purchasers of contaminated property.$2 When a federal agency
enters a contract to sell real property on which hazardous waste
was stored for one year or more, was known to have been re-
leased, or was disposed of, the agency must notify the prospec-
tive buyer in the contract and include certain provisions in the

materials regulated by the Nuclear Regulatory Commission under the Atomic En-
ergy Act, or the normal application of fertilizer. Id.

54. The reportable quantities established by EPA for various hazardous sub-
stances are at 40 C.F.R. §§ 302.4-302.5 (1993).

55. 42 U.S.C. §9603(a) (1988); 40 C.F.R. § 302.6(a) (1993) (listing the NRC’s
phone number.

56. 42 U.S.C. § 9603(a) (1988); 40 C.F.R. § 302.6 (1993). Certain releases are ex-
empt from the notification requirement, including the application of a pesticide
product registered under the Federal Insecticide, Fungicide, and Rodenticide Act, 7
U.S.C. §§ 136-136y (1988) (see 42 U.S.C. § 9603(e) (1988)), releases required to be
reported under RCRA, and certain stable and continuous releases, 42 U.S.C.
§ 9603(f) (1988).

57. 42 U.S.C. § 9603(b) (1988).

58. Id. § 9603(c). Record keeping requirements for TSD facilities are authorized
at id. § 9603(d).

59. Id. § 9611(g).

60. Id.

61. 40 C.F.R. § 300.170(c)-(d) (1993). Curiously, federal agencies are encouraged
but apparently not required to report releases of pollutants or contaminants and
discharges of oil. Id. § 300.170(d).

62. 42 U.S.C. § 9620(h)(1)-(3) (19883).
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deed.5* The deed must include covenants warranting that all re-
medial action necessary to protect human health and the envi-
ronment has been taken before the date of transfer, and that the
United States will conduct any additional remedial action.64
Among the issues raised by the notification and transfer provi-
sions are whether the government may transfer an uncontami-
nated parcel within a facility even if another parcel is
contaminated, whether transfer may occur after completion of
construction of the remedy but before final cleanup goals have
been achieved, and whether liability is transferred along with the
property.®> A 1992 amendment to CERCLA provides that all
remedial action at a federal facility is complete if the construc-
tion and installation of the approved remedial design has been
completed, and the remedy has been demonstrated to EPA to be
operating properly and successfully.56

Hercules Inc. v. EPAS7 addressed the conveyance notice obli-
gation. EPA took the position that federal agencies transferring
properties contaminated by hazardous substances need only no-
tify purchasers of contamination if it occurred during the period
of government ownership.%®¢ EPA argued that a more expansive
interpretation of the notice requirement would seriously burden
federal agencies acquiring property through foreclosure or vol-
untary seizure because they would have to search the records of
the acquired business.®® The court disagreed, holding that notifi-

63. Id.

64. Id. § 9620(h)(3)(B).

65. EPA apparently takes the position that the first two questions should be an-
swered affirmatively. See Current Dev., 22 Env’t Rep. (BNA) 2723 (Apr. 17, 1992).
See also infra 71-76 nn. & accompanying text (the government may transfer uncon-
taminated portions of property on which it plans to terminate military installations,
even though other portions contain hazardous substances). As to the third question,
the statute requires that the transferring agency include in the deed of transfer a
covenant that all necessary remedial action has been or will be conducted by the
United States, but it is silent on the liability of the purchaser. See 42 U.S.C.
§ 9620(h)(3)(B) (1988). Because of the covenant required in the deed, it likely will
be difficult for the purchaser to avail itself of the innocent purchaser defense of Id.
§ 9601(35).

66. Pub. L. No. 102-426, § 4(a), 106 Stat. 2174, 2177 (1992) (to be codified at 42
U.S.C. § 9620(h)(3)(B)). The carrying out of long-term pumping and treating, or
operation and maintenance, after the remedy has been so demonstrated does not
preclude transfer of the property. Id.

67. 938 F.2d 276 (D.C. Cir. 1991).
68. Id. at 278.
69. Id. at 281.
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cation is required whether or not the contamination occurred
during government ownership.”®

In 1992, Congress passed the Community Environmental Re-
sponse Facilitation Act?! to encourage the redevelopment of
closed military bases, to mitigate the adverse economic impact of
such closings, and to authorize the transfer of uncontaminated
portions of federal property even though other portions contain
hazardous substances. The Act amends CERCLA to require
each federal agency to investigate real property within its juris-
diction on which hazardous substances or petroleum products
and their derivatives were not stored recently, and were not
known to have been released or disposed of.72 The Act applies
to real property owned by the United States on which the gov-
ernment plans to terminate federal government operations and
to military installations on which the United States plans to close
or realign military operations pursuant to a base closure law.”
The investigation is to determine the likelihood of a release or-
threatened release of any hazardous substance or petroleum
product or its derivatives.”* With a facility on CERCLA’s Na-
tional Priorities List, EPA must concur in the results reached by
the investigating agency before the property may be sold. For all
other properties, the investigating agency must seek the concur-
rence of state officials.’> Any deed for the sale or transfer of a
property covered by the Act must contain a covenant warranting
that the United States will conduct any response or corrective
action found to be necessary subsequent to the sale, and a clause
granting the United States access to the property to facilitate re-
sponse or corrective actions on the transferred or adjoining
properties.”®

70. Id. at 278, 280-81. The court also ruled that EPA did not act arbitrarily in
refusing to define which contracts constitute transfers of property subject to the no-
tice requirement, although it added that such a uniform administrative definition
“would assist agencies in fulfilling their duties under the statute.” Id. at 283.

71. Pub. L. No. 102-426, 106 Stat. 2174 (1992).

72. Id. § 3 (to be codified at 42 U.S.C. § 9620(h)(4)(A)).

73. Id. § 3 (to be codified at 42 U.S.C. § 9620(h)(4)(E)(i)). Base closure laws are
those referred to in id. § 3 (to be codified at 42 U.S.C. § 9620(h)(4)(E)(ii)).

74. Id. § 3 (to be codified at 42 U.S.C. § 9620(h)(4)(A)).

75. Id. § 3 (to be codified at 42 U.S.C. § 9620(h)(4)(B)).

76. Id. § 3 (to be codified at 42 U.S.C. § 9620(h)(4)(D)). In a provision of the
1993 Defense Department authorization bill, Congress also required the federal gov-
ernment to hold harmless and indemnify subsequent owners of former military bases
from liability stemming from hazardous substances located at the bases. Pub. L. No.
102-484, § 330(a), 106 Stat. 2315, 2371-72 (1992). See also Pub. L. No. 102-396, tit.
11, 106 Stat. 1876, 1883-84 (1992) (the United States will hold harmless state and
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Though he signed the legislation, former President Bush ob-
jected to the provision requiring the concurrence of state officials
prior to the sale of facilities that were not on the National Priori-
ties List. The President contended that the provision amounted
to a grant of federal executive powers to a person not appointed
in conformity with the Constitution’s appointments clause.”” Ac-
cordingly, President Bush purported to authorize federal officials
to transfer properties affected by the Act even when a state offi-
cial fails to concur in its identification as uncontaminated prop-
erty.”® This interpretation of the statute, if valid, would reduce
state control over the fate of federal sites which give rise to dis-
putes between federal and state officials concerning the adequacy
of hazardous substance cleanups. In other contexts, the courts
have enlarged the authority of the states to dictate the substan-
tive environmental standards that federal facility cleanups must
achieve.”?

3. Assessment of Notification and Related Obligations

Non-compliance with CERCLA’s notification requirements
creates an obvious risk that EPA will not learn of the need for
remediation until well after a release has occurred. Generally,
the longer the delay between a release and the start of remedia-
tion, the greater the cost of responding to that release is likely to
be. Thus, anything less than vigorous enforcement of CER-
CLA’s notification provisions could undermine the entire statu-
tory cleanup mechanism.

The provisions requiring the government to notify prospective
purchasers of the history of hazardous waste management activi-
ties at federal facilities and to guarantee necessary remediation at
the government’s expense is intended to prevent the United
States from unloading properties with potential multi-million
dollar contamination liabilities to unsuspecting purchasers. The
expansive interpretation of the notification provisions in the Her-
cules case should induce the government to investigate properties
for hazardous waste problems before it purchases them, which in
turn should speed discovery of the sources of potential hazardous

local government real property transferees for claims arising out of hazardous sub-
stance releases resulting from Defense Department activities).

77. Current Dev., 23 Env’t Rep. (BNA) 1633-34 (Oct. 23, 1992).

78. Id. at 1634.

79. See, e.g., United States v. Colorado, 990 F.2d 1565, 1571 n.9 (10th Cir. 1993),
cert. denied, 114 S. Ct. 922 (1994), discussed infra at § IV D.3.
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substance releases. The Community Environmental Response
Facilitation Act maintains those responsibilities for closed mili-
tary bases and other properties on which the government plans
to cease operations, while seeking to secure economic benefits by
removal of unnecessary obstacles to the properties’ transforma-
tion to productive new uses.

B. Financial Responsibility

A second category of regulatory requirements under CER-
CLA pertains to financial responsibility. Congress required EPA
to issue regulations specifying that certain classes of facilities es-
tablish evidence of financial responsibility, that is, a capability to
handle the risks associated with the production, transportation,
treatment, storage, or disposal of CERCLA hazardous sub-
stances.®0 Persons covered may establish financial responsibility
by insurance, guarantee, surety bond, letter of credit, or qualifi-
cation as a self-insurer.8!

To allow the insurance industry time to develop appropriate
insurance coverage,®2 Congress authorized EPA to phase in
CERCLA’s financial responsibility requirements over a period
of four years from the date of promulgation of the regulations.%?
The insurance industry reacted lethargically to the market oppor-
tunities section 108 of CERCLA created,® however, and imple-
mentation of the financial responsibility provisions has
proceeded even more slowly than anticipated. In 1986, Congress
added a new pollution insurance title to CERCLA in an effort to
remove barriers provided by state law to coverage of the contam-
ination risks addressed in CERCLA.25 The Act purports to pre-
empt prohibitions under state law on the formation of self-
insurance pools,3¢ and it blocks the application to groups formed
to purchase pollution liability insurance of state insurance law
limitations on group insurance.®? It seems safe to assume that,

80. 42 U.S.C. § 9608(b)(1) (1988).

81. Id. § 9608(b)(2). Similar requirements apply to certain large vessels that use
United States ports or offshore facilities. Id. § 9608(a).

82. See STEVER, supra note 4, at § 6.09(2].

83. 42 U.S.C. § 9608(b)(3) (1988). EPA was supposed to issue financial responsi-
bility regulations beginning not earlier than five years after the date of CERCLA’s
initial adoption in December 1980. Id. § 9608(b)(1).

84. See STEVER, supra note 4, at § 6.09]2].

85. 42 US.C. §§ 9671-9675 (1988).

86. Id. § 9673.

87. Id. § 9674. See generally STEVER, supra note 4, at § 6.09{2].
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given EPA’s delays in issuing financial responsibility regulations
and the insurance industry’s reluctance to provide effective cov-
erage, the safety net that Congress intended to spread under the
risks of liability arising from hazardous substance releases is still
full of holes.

Iv.
THE CERCLA CLEANUP PROCESS

CERCLA delegates broad authority to EPA to respond to
hazardous substance releases. The statute creates a mechanism
for prioritizing sites in need of remediation and provides gui-
dance on the appropriate extent of remediation. After outlining
the provisions that govern designation and cleanup of priority
sites, this part evaluates their application to hazardous substance
releases on federal lands. The article focuses on the unique diffi-
culties facing EPA in its efforts to respond to these releases,
which include the reluctance of responsible federal agencies to
commit resources to site remediation, the jurisdictional conflicts
that typically arise between EPA and those agencies, and the po-
tential constitutional barriers to enforcement of federal laws by
one executive branch agency against another.

A. General Response Authority

The two main functions of CERCLA are to establish an effec-
tive mechanism for responding to releases and threatened re-
leases of hazardous substances and to impose liability on all
responsible parties. To achieve the first goal, CERCLA autho-
rizes EPA,88 in a manner consistent with the National Contin-
gency Plan (“NCP”),# to respond to (or arrange for a response
to) any release or substantial threat of a release of hazardous
substances into the environment, or of pollutants or contami-
nants which may present imminent and substantial danger to the

88. CERCLA actually vests the authority to respond to hazardous substance re-
leases in the President, but the President has delegated to EPA most of the responsi-
bility for implementing CERCLA’s remediation provisions. See Exec. Order No.
12580, 52 Fed. Reg. 2,923 (1987), § 2(g), as amended by Exec. Order No. 12777, 56
Fed. Reg. 54,757 (1991). See generally 40 C.F.R. pt. 300 (1993).

89. The NCP was first promulgated in connection with the CWA's oil spill provi-
sions to provide for efficient, coordinated, and effective action to minimize damage
from oil spills, 33 U.S.C. § 1321(c)(2) (1988). It has been substantially revised and
expanded under CERCLA, 42 US.C. § 9605 (1988), and now provides the
“blueprints” for cleanups of released hazardous substances and discharged oil. The
NCP is at 40 C.F.R. pt. 300 (1993).
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public health or welfare. Response® takes two forms: short-term
removal actions®! designed to minimize immediate threats to
health, welfare, or the environment; and long-term, relatively
permanent remedial actions®? designed to prevent or minimize
migration of hazardous substances posing similar dangers. CER-
CLA gives priority to those releases which EPA deems to
threaten public health.93

Whenever EPA is authorized to respond, it may investigate,
monitor, test, and otherwise gather information to identify the
existence and extent of a release or threat thereof, the source and
nature of the hazardous substances involved, and the danger to
health, welfare, or the environment. EPA also may undertake
planning, legal, fiscal, economic, engineering, architectural, and
other investigations necessary to plan and direct responses and to
recover costs.®*

The NCP elaborates upon these general grants of authority by
describing mechanisms at several levels for response planning,
implementation, and coordination. In descending order, these
levels include a National Response Team (“NRT"),%S Regional
Response Teams (“RRTs”),% and on-scene coordinators
(“OSCs”) and remedial project managers (“RPMs”).97 The NRT
consists of representatives from several federal agencies, includ-
ing EPA, the National Response Center, the Coast Guard, the
Federal Emergency Management Agency, the Nuclear Regula-
tory Commission, and the Departments of Interior, Agriculture,
Defense, Energy, Commerce, Justice, Labor, State, and Trans-
portation.®8 Among other things, the NRT must review regional
responses to ensure coordination among responsible public
agencies.®?

90. A “response” is defined to include removal and remedial action and related
enforcement actions. 42 U.S.C. § 9601(25) (1988).

91. Removal actions are defined at id. § 9601(23).

92. Remedial actions are defined at id. § 9601(24). For a description of some of
the differences between removal and remedial actions, see generally Jerry L. Ander-
son, Removal or Remedial? The Myth of CERCLA's Two-Response System, 18
Corum. J. Envre. L. 103 (1993).

93. 42 US.C. § 9604(a)(1) (1988).

94. Id. § 9604(b)(1).

95. 40 C.F.R. § 300.110 (1993).

96. Id. § 300.115.

97. Id. § 300.120.

98. Id. §§ 300.110(a), 300.175.

99. Id. § 300.110(h)(8).
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Some members of the NRT are responsible for releases affect-
ing federal lands and resources. Within the Agriculture Depart-
ment, the Forest Service generally oversees planning, protection,
and management of national forests and grasslands affected by a
release.1%0 Interior Department land managers have jurisdiction
over releases affecting the national park system, national wildlife
refuges and fish hatcheries, the BLM public lands, and certain
water projects in western states.!®? The scheme relies on the
BLM’s expertise concerning minerals, soils, vegetation, wildlife,
habitat, archaeology, and wilderness,'°2 while the NPS is the des-
ignated expert for biological and general natural resources at
park units.103 Federal agencies represented in the NRT also may
have duties as natural resource trustees, overseeing the rehabili-
tation, restoration, or replacement of natural resources damaged
by hazardous substance releases.’* Federal agencies must coor-
dinate with each other in implementing these duties.105

Regional Response Teams develop and coordinate preparation
for response actions as well as coordination and advice to the
OSC or RPM during those actions.’%¢ The OSC or RPM actually
directs and coordinates all response efforts at the scene of the
discharge or release.’? EPA and the Coast Guard predesignate
OCSs for each of the ten regions into which the country is di-
vided,1%8 and assign RPMs to manage responses at particular
sites on the National Priorities List.10?

State and local governments may contract with the federal gov-
ernment to carry out response actions under CERCLA.11? Fed-
eral officials and state and local entities so authorized may
require the submission of information relating to releases, de-
mand reasonable access to vessels and facilities, and inspect sam-
ples of suspected hazardous substances or pollutants or

100. Id. § 300.175(b)(6)(i).

101. Id. § 300.175(b)(9).

102. Id. § 300.175(b)(9)(iii).

103. Id. § 300.175(b)(9)(vii).

104. Id. § 300.170. The process for designating natural resource trustees and the
responsibilities of those trustees in assessing natural resource damages are discussed
infra at §§ VIII H-L

105. 40 C.F.R. § 300.170 (1993).

106. Id. § 300.115(a).

107. Id. § 300.120(a).

108. These regions are illustrated at id. § 300.105(d).

109. The list is discussed infra at § IV C.1.

110. 42 U.S.C. § 9604(d) (1988).
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contaminants.!!? Congress also authorized the federal govern-
ment to acquire any real property necessary to conduct a reme-
dial action, but only if the state in which the property is located
agrees to accept transfer of the interest upon completion of the
remedial action.112

B. Limitations on Response Authority

In several ways, Congress limited its general grants of author-
ity under CERCLA for responding to hazardous substance re-
leases. The federal government’s authority does not extend to a
release or threat of release of a naturally occurring substance in
its unaltered form, or of such a substance altered solely through
naturally occurring processes, from a location where it is natu-
rally found. Nor does response authority extend to releases from
products which are part of the structure of, and result in expo-
sure within, residential buildings or business or community struc-
tures. CERCLA’s response mechanisms also do not apply to
releases into public or private drinking water supplies due to de-
terioration of the system through ordinary use.!* CERCLA also
sets time and spending limits on responses unless EPA indicates
that an emergency exists. Response actions must cease after the
federal government commits two million dollars to a cleanup
project or twelve months have elapsed from the date of initial
response.114

Federal agencies may not undertake remedial actions unless
the state in which the release first occurs provides assurances that
(1) it will be responsible for future maintenance of the response
actions; (2) a TSD facility properly permitted under RCRA will
be available for off-site handling of hazardous substances; and (3)
the state will pay its specified share of the costs of the remedial
action.!’5 Finally, the law since 1989 has prohibited the federal

111. Id. § 9604(e).

112. Id. § 9604(j)(1)-(2). No agency will be liable under CERCLA for response
costs or damages solely as a result of acquiring property pursuant to this authority.
Id. § 9604G)(3).

113. Id. § 9604(a)(3). Despite these limitations, EPA may respond to any release
or threat thereof if it constitutes a public health or environmental emergency and no
other person with the authority and capability to respond will do so in a timely
manner. Id. § 9604(a)(4).

114. Id. § 9604(c)(1).

115. Id. § 9604(c)(3). The state’s share is 10 percent, unless the facility from
which the release occurred was operated by the state or one of its subdivisions di-
rectly or indirectly, at any time of any disposal of hazardous substances therein, in
which case the state is responsible for 50 percent of response costs. Id.
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government from providing remedial actions unless the state in
which the release occurs first provides assurances that adequate
capacity will exist for the destruction, treatment, or secure dispo-
sition of all hazardous wastes reasonably expected to be gener-
ated within the state during the next twenty years,116

C. The National Contingency Plan and Cleanup Standards
1. The National Priorities List

CERCLA requires EPA to issue and periodically revise the
NCP to include a national hazardous substance response plan es-
tablishing procedures and standards for responding to releases.
The NCP must set forth methods for discovering and investigat-
ing facilities at which hazardous substances have been disposed,
methods for evaluating and remedying releases, and means of as-
suring cost-effective remedial actions.’” Responses to and ac-
tions to minimize damage from hazardous substance releases
must comply with the NCP to the greatest extent possible.118

The NCP also requires a set of criteria for determining priori-
ties among responses to releases based on relative risk or danger
to health, welfare, or the environment.11® Based on these crite-
ria, the NCP must list national priority sites for long-term reme-
dial evaluation and response to releases or threatened
releases.’20 The current NCP authorizes EPA to include three
types of sites on this National Priorities List (“NPL”):12! first, a
site that scores sufficiently high under EPA’s Hazard Ranking
System (“HRS”) may be included;!22 second, the NPL includes
each site that a state has designated as its highest priority;12* and
third, EPA may list a site if a release there poses a significant
threat to the public health, the Agency for Toxic Substances and
Disease Registry (“ATSDR”)124 has issued a health advisory for

116. Id. § 9604(c)(9).

117. The requirements of the NCP are listed at id. § 9605(a). See generally 40
C.F.R. pt. 300 (1993).

118. 42 U.S.C. § 9605(a) (1988).

119. Id. § 9605(a)(8)(A).

120. Id. § 9605(a)(8)(B). See also 40 C.F.R. § 300.425(b) (1993).

121. The NPL is at 40 C.F.R. pt. 300, App. B (1993).

122. 40 C.F.R. § 300.425(c)(1) (1993).

123. Id. § 300.425(c)(2).

124. The ATSDR was created by CERCLA to establish a national registry of
persons exposed to toxic substances, compile an inventory of research on the health
effects of exposure to those substances, provide medical care to individuals exposed
to those substances in public health emergencies, and conduct screening programs to
determine the relationships between exposure and illness. 42 U.S.C. § 9604(i)(1)
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the site, and EPA anticipates it will be more cost-effective to use
remedial rather than removal authority.!2> Although the statute
does not impose this restriction, EPA has limited the use of
CERCLA'’s Hazardous Substance Superfund to remedial action
at sites placed on the NPL.126

The HRS is a mathematical model for evaluating the serious-
ness of the threat posed by a particular site.’2? EPA uses it to
evaluate the relative potential of uncontrolled hazardous sub-
stance facilities to cause health or safety problems or ecological
or environmental damage.!22 To establish priorities for response
action, the HRS includes criteria based on the relative risk or
danger posed by a particular site, taking into account the popula-
tion at risk; the hazardous potential of substances at the site; and
the potential for contamination of drinking water supplies,!?° di-
rect human contact, and destruction of sensitive ecosystems.!30

2. Cleanup Standards

During the first several years after CERCLA’s enactment,
cleanup efforts were plagued by the inconsistency of the stan-
dards to determine the appropriate extent of remediation. In the

(1988). The ATSDR also lists the hazardous substances most commonly found at
facilities on the NPL, prepares toxicological profiles of listed substances, and per-
forms health assessments for each facility on the NPL to determine whether actions
should be taken to reduce human exposure to hazardous substances at a facility. Id.
§ 9604(1)(2)-(6). If a health assessment indicates significant risk to human health,
EPA must take necessary steps to reduce exposure and mitigate the risk. /Id.
§ 9604(i)(11).

125. 40 CF.R. § 300.425(c)(3) (1993).

126. Id. § 300.425(b)(1). The Superfund is described infra at § V. Inclusion on
the NPL is not a prerequisite to the use of EPA’s authority under 42 U.S.C. § 9606
(1988) to respond to imminent and substantial endangerments to health or welfare
due to a release or threatened release, or to the recovery from responsible parties of
the costs of non-Fund financed cleanups. 40 C.F.R. § 300.425(b)(4) (1993).

127. The HRS is described at 40 C.F.R. pt. 300, App. A (1993).

128. M.

129. CERCLA requires that priority be given to facilities where releases have
resulted in closing of drinking water wells or contamination of principal drinking
water supplies. 42 U.S.C. § 9618 (1988).

130. 40 C.F.R. pt. 300, App. A, 1 1 (1993). One commentator’s assertion that
damage to natural resources alone will not lead EPA to place a site on the NPL due
to the HRS’ emphasis on health risk appears to have been premature. See Frederick
R. Anderson, Natural Resource Damages, Superfund, and the Courts, 16 B.C.
ENvTL. AFF. L. REV. 405, 419-20 (1989). The December 1990 revisions to the HRS,
by placing greater emphasis on threats to endangered species or wildlife habitat
posed by hazardous substance releases, may result in more facilities on or near fed-
eral lands appearing on the NPL. See Current Dev., 22 Env't Rep. (BNA) 1021
(Aug. 9, 1991).
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1986 amendments to the Act, Congress provided some addi-
tional guidance. The statute now requires that, to the extent
practicable, remedial actions be consistent with the NCP, cost-
effective, and protect human health and the environment.!3! Re-
medial actions must attain a degree of cleanup of released haz-
ardous substances and control of further releases that, at a
minimum, assures protection of health and the environment and
is “relevant and appropriate under the circumstances.”132

CERCLA favors remedial actions in which the volume, toxic-
ity, or mobility of hazardous substances are permanently and sig-
nificantly reduced.’3® Off-site transport and disposal of
untreated hazardous substances is the least-favored alternative
when practicable treatment technologies are available.34 Haz-
ardous substances transferred off-site must be sent to properly
permitted RCRA or TSCA TSD facilities.®> Remedial actions
that result in any hazardous substances remaining at a site must
be reviewed at least every five years to assure protection of
human health and the environment.13 Hazardous substances
that will remain on-site must be controlled sufficiently to achieve
any legally applicable or relevant and appropriate federal or
state environmental standards.137 In these circumstances, no fed-
eral, state, or local permit may be required for the portion of any
removal or remedial action conducted entirely on-site.1?® In lim-
ited circumstances, EPA may authorize exceptions to these gen-
eral cleanup standards.!*®

In addition to the generally applicable cleanup standards, fed-
eral agencies may apply special requirements to releases affecting
federal lands or resources. For oil discharge removals, for exam-
ple, the Departments of Interior and Commerce, through the Na-
tional Oceanic and Atmospheric Administration (“NOAA”),
must coordinate professional and volunteer groups participating

131. 42 U.S.C. § 9621(a), (b)(1) (1988).
132. Id. § 9621(d)(1).

133. Id. § 9621(b)(1).

134. Id.

135. Id. § 9621(d)(3).

136. Id. § 9621(c).

137. Id. § 9621(d)(2)(A). The process for identifying any such “ARAR” stan-
dards is described at 40 C.F.R. § 300.400(g) (1993). See generally Steven A. Hann,
ARARs: Defining How Clean Is Clean?, 10 TempLE EnvrL. L. & TeCH. J. 1 (1991).

138. 42 U.S.C. § 9621(e)(1) (1988).
139. See id. § 9621(d)(4).
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in wildlife dispersal, collection, cleaning, rehabilitation, and re-
covery activities under applicable federal!4® and state laws.4!

The 1986 amendments to CERCLA imposed deadlines on
EPA for performing certain aspects of the cleanup process, in-
cluding preliminary assessments, site inspections, evaluations, re-
medial investigations and feasibility studies (“RI/FSs”), and on-
site remedial actions at sites on the NPL.142 EPA regulations de-
scribe the RI/FS and remedy selection processes.!*> The RI/FS
assesses site conditions and evaluates alternatives to the extent
necessary to select a remedy.!** Remedy selection is designed to
implement remedies that eliminate, reduce, or control risks to
human health and the environment.!45

D. Site Assessment and Cleanup at Federal Facilities
1. Site Identification

In a 1987 report, the General Accounting Office found that the
federal lands “could have thousands of hazardous waste sites at
research laboratories, maintenance facilities, municipal and state-
operated landfills and dumps, and former oil and gas mining op-
erations, among others.”14¢ At that time, federal agencies had
identified about 5400 potential hazardous waste sites on lands
under their jurisdiction,'’ but that number has since nearly
doubled.’*® Many of these sites involve military or energy-re-
lated installations,149 but others are attributable to activities that
range from the operation of illegal drug laboratories to the

140. E.g., the Migratory Bird Treaty Act, 16 U.S.C. §§ 703-712 (1988).

141. 40 C.F.R. § 300.330 (1993).

142. 42 U.S.C. § 9616 (1988).

143. 40 C.F.R. § 300.430 (1993).

144. Id. §300.430(a)(2). Criteria for remedy selection are at id.
§ 300.430(e)(9)(iii), (F)(1).

145. Id. § 300.430(a)(1). The remedial design and remedial action stages include
development of the selected remedy and implementation through construction, fol-
lowed by any necessary maintenance. Id. § 300.435(a).

146. GENERAL ACCOUNTING OFFICE, SUPERFUND - EXTENT OF NATION's POTEN.
TIAL HAZARDOUS WASTE PROBLEM STILL UNKNOWN 18 (1987) (cited in Robert C.
Davis, Jr. & R. Timothy McCrum, Environmental Liability for Federal Lands and
Facilities, 6 NAT. RESOURCEs & Env'T 31 (1991)).

147. Davis & McCrum, supra note 146, at 31-32.

148. See Current Dev., 24 Env’t Rep. (BNA) 229 (June 4, 1993).

149. See, e.g., Colorado v. Department of the Army, 707 F. Supp. 1562, 1570 (D.
Colo. 1989); United States v. Shell Oil Co., 605 F. Supp. 1064, 1080 (D. Colo. 1985)
(Army is liable for contamination resulting from disposal of hazardous substances at
Rocky Mountain Arsenal).
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dumping of unused pesticides.!s® In addition to the contamina-
tion resulting from the conduct of governmental and proprietary
functions, the federal lands may be polluted by private entities
authorized to use the federal lands. Agencies like the Forest Ser-
vice and the BLM license or approve private activities like min-
ing and oil and gas development that may cause hazardous
substance releases.

Congress, in both RCRA and CERCLA, tried to force federal
agencies to identify and respond to hazardous waste contamina-
tion on lands owned and operated by the federal government.
Under RCRA, each federal agency must undertake a continuing
program to compile, publish, and submit to EPA and to states
with authorized hazardous waste management programs an in-
ventory of each treatment, storage, or disposal facility owned or
operated by the agency.’® CERCLA requires federal agencies
to add to this RCRA inventory information concerning contami-
nation from each facility they own or operate if that contamina-
tion affects contiguous or adjacent property owned by another
person or agency.’52 Based on this information, EPA must com-
pile a Federal Agency Hazardous Waste Compliance Docket.153
This Docket, first published in February, 1988,!5¢ contained
about 1600 sites as of August 1990.155 A year later, EPA added
more than 300 sites to the Docket!56 and by November 1993 the
Docket contained 1,946 facilities.’5? The Interior Department is
responsible for most of the sites on the Docket.158

2. The NPL and Federal Facilities

Once a site is included on the Hazardous Waste Compliance
Docket, CERCLA imposes a series of deadlines aimed at forcing
EPA and the responsible agencies to determine whether the site
should be included on the NPL or otherwise become the subject
of response action. Within eighteen months of listing a facility on

150. See DEep PockETs, supra note 10, at 20,

151. 42 U.S.C. § 6937(a) (1988).

152. Id. § 9620(b).

153. Id. § 9620(c).

154. 53 Fed. Reg. 46,364 (1988).

155. Current Dev., 22 Env’t Rep. (BNA) 1406 (Oct. 4, 1991).

156. See 56 Fed. Reg. 49,328 (1991).

157. 58 Fed. Reg. 59,790 (1993). Of the 263 facilities added to the list in February
1993, 32 were facilities that have reported the release of a reportable quantity of a
hazardous substance to the Nuclear Regulatory Commission. See Current Dev., 23
Env’t Rep. (BNA) 2678 (Feb. 12, 1993).

158. See Davis & McCrum, supra note 146, at 33.
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the Docket, EPA must conduct or arrange for a preliminary as-
sessment.’>® In Conservation Law Foundation v. Reilly,'® the
court rejected EPA’s contention that its duty to evaluate the sites
is discretionary.'¢! Following the preliminary assessment, EPA
must evaluate facilities on the Docket in accordance with criteria
in the NCP and include them on the NPL if they meet applicable
NCEP listing criteria.!s2 The court in Conservation Law Founda-
tion also set a deadline for EPA to determine which sites merit
inclusion on the NPL.163

Two aspects of the NPL are of particular significance to activi-
ties on or near the federal lands. First, EPA must consider a se-
ries of special factors before it may include on the NPL a site at
which oil and gas, mining, or other wastes temporarily exempt
from RCRA regulation are present in significant quantities.!164
These factors are intended to reflect the special high-volume,
low-toxicity characteristics that prompted temporary exclusion of
these wastes from RCRA in the first place.165 Despite these spe-
cial considerations, by 1985, twenty-two mining or milling sites
had been placed on the NPL,166 and by 1989, that number had
increased to more than fifty.’s? When industry challenged the
inclusion of mining waste sites on the NPL, the court in Eagle-
Picher Industries, Inc. v. EPAS8 upheld EPA’s authority to place
these sites on the NPL, even if the mining waste found at the

159. 42 U.S.C. § 9620(d) (1988).

160. 755 F. Supp. 475 (D. Mass. 1991), rev’'d on other grounds, 950 F2d 38 (1st
Cir. 1991).

161. Id. at 480-481.

162. 42 U.S.C. § 9620(d) (1988).

163. 755 F. Supp. at 481. On appeal, the First Circuit held that the plaintiff lacked
standing to force EPA to assess risks at all federal facilities. Conservation Law
Found. v. EPA, 950 F.2d 38 (1st Cir., 1991). The court indicated, however, that indi-
vidual members of the group who lived near particular facilities could seek to re-
quire EPA’s statutory compliance at those facilities. On remand, the district court
refused to certify a class action so that the plaintiffs could obtain the nationwide
injunction which the First Circuit’s decision had precluded. Conservation Law
Found. v. Browner, 840 F. Supp. 171 (D. Mass. 1993).

164. 42 US.C. § 9605(g)(1) (1988).

165. Id. § 9605(g)(2). For a description of the development and application of the
exemption for “special wastes” under RCRA, see Pollution on the Federal Lands 111,
supra note 1, at § V B. See also 42 U.S.C. § 9625 (1988) (limiting EPA's authority to
include on the NPL facilities containing substantial volumes of fly ash and similar
wastes temporarily exempt from RCRA regulation pending revision of the HRS).

166. See Charlotte L. Neitzel, Environmental Risks and Liabilities in the Purchase
and Sale of Mining and Milling Properties, 31 Rocky M. Min. L. InsT. 10-1, 10-6
(1985).

167. See Jacus & Root, supra note 26, at 9-60.

168. 759 F.2d 922 (D.C. Cir. 1985).
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sites are temporarily exempt from RCRA as high-volume, low-
hazard special wastes.16?

Second, the NPL includes a separate “Federal Section”; as of
May, 1994, the NPL contained 150 federal facilities.1’® Federal
facilities are not eligible for Superfund-financed remedial action,
however, even if they are included on the NPL.17t EPA appar-
ently would prefer that the agencies responsible for these sites
finance cleanups, rather than deplete scarce Superfund resources
for federal facility remediation.

3. The Cleanup Process at Federal Facilities

Responsibility for cleaning up a contaminated federal facility is
divided between EPA and the agency with jurisdiction over the
site. Within six months of including a docketed facility on the
NPL, the responsible agency, in consultation with EPA and state
authorities, must commence a RI/FS.172 Executive Order
12,580173 authorizes the agency with jurisdiction over the prop-
erty to undertake response action either when a release occurs
on a federal facility or when a federal facility is the sole source of
a release.l’* In these circumstances, that agency also may be re-
sponsible for taking response actions and supervising enforce-
ment activities.’’> The Order deprives EPA of all authority to

169. Id. at 933. The court found that mining wastes and fly ash are hazardous
substances under 42 U.S.C. § 9601(14) (1988); that even if they are not, they are
“pollutants or contaminants” under id. § 9604(a)(2), and therefore that their release
triggered potential inclusion on the NPL. 759 F.2d at 931. Cf. Bradley Mining Co. v.
EPA, 972 F.2d 1356 (D.C. Cir. 1992), in which the court upheld EPA’s decision to
include on the NPL an inactive mercury mine on the basis of an observed relcase of
hazardous substances into surface water. The court did not address the mine
owner’s claim that EPA failed to consider the special statutory factors applicable to
sites containing RCRA-exempt wastes because the company did not raise the issue
until the submission of its reply brief. Id. at 1361.

170. 59 Fed. Reg. 27,989 (1994). By mid-1993, sixty abandoned mine sites on
BLM lands alone were on the NPL. See DEeEP POCKETS, supra note 10, at 2. The
federal facilities section of the NPL is at 40 C.F.R. pt. 300, App. B, Table 2 (1993).

171. 40 CF.R. §300.425(b)(3) (1993). But cf. 42 U.S.C. § 9611(e)(3) (1988)
(Fund may be used to provide alternative water supplies in certain cases).

172. 42 U.S.C. § 9620(e)(1) (1988). For a description of the function of the RI/FS,
see supra notes 143-45 & accompanying text.

173. 52 Fed. Reg. 2,923 (1987), as amended by Exec. Order No. 12777, 56 Fed.
Reg. 54,757 (1991), reprinted in 42 U.S.C.A. § 9615 note.

174. Id. § 1(d)-(e). See also Andrew M. Gaydosh, The Superfund Federal Facility
Program: We Have Met the Enemy and It Is U.S., 6 NAaT. RESOURCEs & Env'T 21,22
(Winter 1992).

175. See Gaydosh, supra note 174, at 22. The Department of Defense, for exam-
ple, is responsible for implementing response actions at facilities owned by the De-
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undertake removal actions on federal property, except in an
emergency.176

Although the Executive Order appears to vest control over
federal facility remediation in the agency with jurisdiction over
the contaminated site, the statute requires the agency to enter
into an interagency agreement (“IAG”) with EPA to expedite
remedial action.’”” If EPA and the agency that is a party to the
IAG cannot agree on a remedy, EPA is authorized to choose
one.l”® Accordingly, even though under the Executive Order an-
other agency nominally may be the lead agency responsible for
cleaning up the site, CERCLA dictates that EPA control the
remedy selection process.!’ Even the statute equivocates,
though, in its allocation of the ultimate responsibility for
remediation at federal facilities. Concerning response actions at
Department of Defense or Department of Energy facilities,
CERCLA authorizes the President to issue whatever orders are
necessary to protect national security, including an order ex-
empting these facilities from any CERCLA requirement.!#0

The federal government is supposed to supplement its own
views on the appropriate remedies for hazardous substance re-
leases at federal facilities by soliciting input from the states and
the public. CERCLA affords a variety of opportunities for state
and public involvement in the cleanup process.!8! States may
protest remedial actions at federally owned facilities as insuffi-

partment. United States v. Colorado, 990 F.2d 1563, 1571 n.9 (10th Cir. 1993), cerr.
denied, 114 S.Ct. 922 (1994).

176. See Gaydosh, supra note 174, at 22.

177. 42 U.S.C. § 9620(e)(2) (1988). The contents of these interagency agreements
are set forth at id. § 9620(e)(4). The agreement must provide for the commence-
ment of substantial continuous physical on-site remedial action not later than 15
months after completion of the RU/FS. Id. § 9620(e)(2). 1AG's typically are pat-
terned after models developed by EPA with the Departments of Defense and En-
ergy in 1988 and with state agencies in 1989. See Gaydosh, supra note 174, at 22.

178. 42 US.C. § 9620(e){4)(A) (1988).

179. See Gaydosh, supra note 174, at 22. Under most IAGs, EPA retains the au-
thority to oversee and approve of remedial work undertaken by the responsible
agency. Id.

180. 42 U.S.C. § 9620(j)(1) (1988). The President may not grant an exemption
due to a lack of appropriation uniess he has specifically requested one during the
budgetary process and Congress has failed to make the appropriation available. /d.

181. Id. §8§ 9617, 9620(f). EPA prefers that states be parties to IAGs and that they
participate in oversight of response actions. See 54 Fed. Reg. 10,520 (1989);
Gaydosh, supra note 174, at 23. The Defense Department allocates one percent of
total federal facility response costs for state oversight to provide an incentive for
state participation. Id.



264 JOURNAL OF ENVIRONMENTAL LAW [Vol. 12:233

cient, for example, by bringing suit in federal district court.182
But relatively few states have taken advantage of the opportuni-
ties afforded by the statute to participate in the remedy selection
and implementation process at federal facilities. One reason for
this reluctance has been the federal government’s position that,
unlike at privately owned facilities, remedial action at federal fa-
cilities under CERCLA obviated the need for corrective action
under RCRA. This position was based on the provision of CER-
CLA which makes state laws concerning response actions appli-
cable to federal facilities not listed on the NPL, unless those laws
are more stringent than those applicable to similarly situated pri-
vate persons.!83 The United States interpreted this provision to
mean that state law, including state RCRA programs, did not ap-
ply independently to federal facilities on the NPL except to the
extent permitted in CERCLA.18¢ In United States v. Colorado 185
the Tenth Circuit rejected this position and held that a state
which EPA has authorized to carry out a hazardous waste man-
agement program under RCRA may require compliance with
that program at an NPL site, even if a response action is already
underway.18¢ This decision should induce the states to provide
additional input into the process of cleaning up contaminated
federal facilities.187

EPA has begun to help federal agencies comply with CER-
CLA by attempting to draft a new subpart to the NCP. The addi-
tion would consolidate all NCP references to federal agency
obligations for responding to releases on or solely caused by fed-
eral facilities and provide a road map for federal facility CER-

182. 42 U.S.C. § 9621(f)(3) (1988). If the state fails to prove that the remedy se-
lected by the federal government is not supported by substantial evidence, however,
the state must pay for any more stringent remedies it desires. Id.
§ 9621(£)(3)(B)(iii).

183. Id. § 9620(a)(4).

184. See Gaydosh, supra note 174, at 23. See also 54 Fed. Reg. 10,520 (1989)
(once an RI/FS is underway at an NPL site pursuant to an IAG, the United States
can prohibit independent RCRA corrective action).

185. 990 F.2d 1565 (10th Cir. 1993), cert. denied, 114 S.Ct. 922 (1994).

186. Id. at 1578-80.

187. The United States argued in Colorado that Congress intended to limit the
state’s role in the site cleanup process to the formulation of ARARs under 42 U.S.C.
§ 9621(a) (Supp. V 1993). The court disagreed, and permitted Colorado to enforce a
compliance order under state law that addressed monitoring and mitigation of soil
and groundwater contamination. 990 F.2d at 1578-84. For further discussion of the
rationale and probable impact of the decision in Colorado, see Pollution on the Fed-
eral Lands III, supra note 1, at 67-68.



1994] HAZARDOUS WASTE POLLUTION 265

CLA obligations.’®® Although EPA completed a draft in 1990,
final issuance of the new subpart required OMB approval, which
was delayed pending further review and comment on EPA’s pro-
posal by affected agencies, including the Defense, Energy, and
Agriculture Departments.!8 EPA’s proposal, which disappeared
into the review process in 1991, has yet to resurface.

4. The Efficacy of the Cleanup Process on the Federal
Lands

CERCLA vests in EPA broad authority to conduct or super-
vise responses to hazardous substance releases. EPA’s imple-
mentation of the CERCLA cleanup process has been anything
but smooth, however. It has been roundly criticized as dilatory,
inefficient, and inconsistent, as applied to both public and private
facilities.!®® As of mid-1993, the Army had spent billions of dol-
lars on remediation without removing a single site from the
NPL.191 The statutory deadlines imposed on EPA and responsi-
ble federal agencies for site assessment and remediation!®? in
theory should help to minimize the delays that have character-
ized cleanups at many non-federal facilities,'9* although the
agency has failed to meet unrealistic deadlines in a variety of
other contexts.194

188. See 55 Fed. Reg. 8,667 (1990).

189. See Current Dev., 22 Env't Rep. (BNA) 1563-64 (Oct. 18, 1991).

190. See, e.g., ROBERT V. PERCIVAL, ET AL., ENVIRONMENTAL REGULATION:
LAaw, SciENCE, AND PoLicy 368-70, 373-77 (1992); Donald A. Brown, EPA’s Reso-
lution of the Conflict Between Cleanup Costs and the Law in Setting Cleanup Stan-
dards Under Superfund, 15 Corum. J. Envr. L. 241, 287-88 (1990) (citing
ENVIRONMENTAL DEFENSE FUnD, ET AL., RIGHT TRAIN, WRONG TRACK: FAILED
LEeADERSHIP IN THE SUPERFUND CLEANUP PROGRAM (1988); OFFice oF TECHNOL-
oGY AssessMENT, U.S. CoNGREss, ARE WE CLEANING UP? 10 SurerrUND CASE
StubpiEs (1988)).

191. See Current Dev,, 24 Env't Rep. (BNA) 229 (June 4, 1993).

192. See supra notes 159-63, 172 & accompanying text.

193. The 1986 amendments imposed similar deadlines for site assessment, listing,
evaluation, investigation, and remedial action commencement at non-federal facili-
ties. 42 U.S.C. § 9616 (1988). Had Congress imposed deadlines only for federal
facility cleanups, EPA may have been under greater pressure to address those facili-
ties first, leaving sites not subject to deadlines for subsequent evaluation and
remediation. The imposition of deadlines on actions at other sites may dilute that
pressure.

194. See Sidney A. Shapiro & Robert L. Glicksman, Congress, the Supreme Court,
and the Quiet Revolution in Administrative Law, 1988 Duke L.J. 819, 835-36 (citing
Alden F. Abbott, The Case Against Federal Statutory and Judicial Deadlines: A Cost-
Benefit Appraisal, 39 Apmin. L. Rev. 171, 182 (1987); John D. Graham, The Failure
of Agency-Forcing: The Regulation of Airborne Carcinogens Under Section 112 of
the Clean Air Act, 1985 Duke LJ. 100, 123; ENvIRONMENTAL & ENERGY STUDY
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Furthermore, EPA faces unique obstacles in implementing
CERCLA at federal facilities. The agency’s refusal to use money
from the Superfund to clean up facilities on federal lands!®s
seems to require it to rely even more heavily on cooperation by
the agencies with jurisdiction over the affected lands and re-
sources than it does on cooperation by private potentially re-
sponsible parties. This cooperation has not always been
forthcoming. Because the interests of EPA and the agencies with
jurisdiction over contaminated sites often conflict, they typically
reach different conclusions about the desirable pace and extent
of remediation. The reluctance of responsible federal agencies to
spend scarce budgetary resources on remediation of hazardous
substance releases appears to have caused slippage of the statu-
tory assessment and cleanup deadlines.!96 Most IAGs vest in
EPA the authority to override the agency with jurisdiction over a
contaminated site in the event of a disagreement.19? This author-
ity ought to provide EPA with the ability to prioritize site clean-
ups and avoid wasteful cleanup expenditures and uneven cleanup
goals. The Executive Order delegating response authority to the
agency responsible for the site, however, blurs the line of respon-
sibility for decision making concerning the manner and extent of
federal facility cleanups.19®¢ Members of Congress accordingly
have called for increased accountability on the part of agencies
responsible for contamination of federal lands.19?

Beyond disagreements concerning the details of individual site
cleanups, a larger principle is at stake. The Justice Department
as well as agencies such as the Defense and Energy Departments
have balked at the prospect of EPA’s attempts to infringe upon
the authority of other parts of the federal government to direct
their own affairs. The Justice Department has contended, for ex-

INsT. & ENvVTL. LAW INST., STATUTORY DEADLINES IN ENVIRONMENTAL LEGISLA-
TION: NECESSsARY BuTr NEeD IMPROVEMENT at 12 (1985)).

195. See supra note 171 & accompanying text.

196. See Current Dev., 24 Env’t Rep. (BNA) 40-41 (May 14, 1993); id. at 3113
(April 9, 1993); id. at 3018 (March 19, 1993). Furthermore, the agencies with juris-
diction over contaminated facilities are not always prone to address first those sites
whose contamination poses the greatest risks to health and the environment. Ac-
cording to Senate Majority leader George Mitchell, for example, the Air Force has
tended to spend funds to clean up active sites rather than focusing its attention on
closed facilities, regardless of the level of the hazards they present. See id. at 229
(June 4, 1993).

197. See supra note 178 & accompanying text.

198. See supra notes 173-76 & accompanying text.

199. See, e.g., Current Dev., 23 Env't Rep. (BNA) 3083 (April 2, 1993).
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ample, that EPA lacks the authority to assess liability for releases
at federal facilities.200 Until these jurisdictional squabbles are re-
solved, federal facility cleanups will face unnecessary
impediments.

The statute already provides the basis for clearing away many
difficulties concerning the allocation of responsibility for con-
ducting federal facility cleanups. CERCLA provides that EPA
regulations governing preliminary assessments, inclusion on the
NPL, and implementation of remedial actions apply to federal
facilities to the same extent as they do to other facilities.20! No
agency may adopt or use any regulations or criteria inconsistent
with EPA’s.202 Clearly, Congress intended EPA to have the final
word on remediation of hazardous substance releases at federal
facilities.293 It may be useful to amend Executive Order 12580 to
eliminate any confusion it may have created; allocation to the
responsible agencies of the President’s authority to conduct
remediation at federal facilities does not impair EPA’s authority
to determine the particulars of federal facility cleanups. In the
event that the responsible agency violates any EPA regulations
or orders, Congress’s waiver of the federal government’s sover-
eign immunity2® should enable EPA to assess civil penalties for
such violations.2%5 Indeed, recent efforts to penalize the United
States Army for violating cleanup deadlines in IAGs indicate
EPA’s increased willingness to exercise the available enforce-
ment mechanisms against other federal agencies.2®6 Making re-
sponsible agency officials more amenable to EPA supervision

200. See infra notes 400-05 & accompanying text.

201. 42 U.S.C. § 9620(a)(2) (1988).

202. Id.

203. But cf. supra note 180 & accompanying text (discussing provision of CER-
CLA that authorizes presidential exemptions for Defense and Energy Department
facilities).

204. 42 U.S.C. §8§ 9620(a), 9609(a) (1988). In light of the Supreme Court’s tor-
tured interpretations of the sovereign immunity waivers under some of the other
federal pollution control statutes, however, there is no guarantee that the Court will
not adopt a pinched view of the scope of CERCLA's waiver. See, e.g., United States
Dep’t of Energy v. Ohio, 112 S. Ct. 1627 (1992). Congress has overturned the
Court’s interpretation of sovereign immunity waivers under the CAA, the CWA,
and RCRA. See the Federal Facility Compliance Act, Pub. L. No. 102-386, 106 Stat.
1505 (1992); 33 U.S.C. § 1323 (1988); 42 U.S.C. § 7418 (1988). The Ohio case is
discussed in Pollution on the Federal Lands II1, supra note 1, at 70-72.

205. Advocates of the unitary executive theory contend, however, that attempts
by one agency to penalize another improperly infringe on the President’s manage-
ment of the executive branch. See infra notes 398-403 & accompanying text.

206. See, e.g., Current Dev., 23 Env't Rep. (BNA) 3113 (April 9, 1993).
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and more willing to spend scarce capital on remediation of haz-
ardous substance releases may take more time and effort.207

V.
THE HAZARDOUS SUBSTANCE SUPERFUND

EPA relies heavily on public funds to carry out its responsibili-
ties to respond to releases and threatened releases of hazardous
substances under CERCLA. This part briefly describes the au-
thorized uses and limitations of the Hazardous Substance
Superfund and the procedures by which persons who incur ex-
penses responding to hazardous substance releases may file
claims for reimbursement from the Superfund.

A. Authorized Uses

Cleanup activities under CERCLA may be financed in appro-
priate circumstances out of a Hazardous Substance Superfund
(“Superfund” or “the Fund”) established as a special account in
the United States Treasury.2°®8 Congress has authorized a more
than $5 billion appropriation from the Superfund for fiscal years
1992-1994.20° This money may be used:

— to pay certain costs the federal government incurs respond-
ing to releases or threatened releases of hazardous substances;210

— to reimburse private parties for response costs incurred
consistent with the NCP and approved and certified for reim-
bursement by the federal government;21!

— to pay unsatisfied claims under the CWA’s oil spill
provisions;212

— to pay for the costs of assessing damages to natural re-
sources lost or damaged as a result of hazardous substance
releases;213

— to pay for certain peripheral and administrative costs;214
and

207. Attitudes within some of the agencies, however, already may be changing.
The Defense Department, the three major Armed Services, and the National Aero-
nautics and Space Administration all had larger budgets for environmental restora-
tion in fiscal year 1994 than ever before. See id. at 277 (June 11, 1993).

208. 26 U.S.C. § 9507 (1988).

209. 42 U.S.C. § 9611(a) (1988).

210. Id. § 9611(a)(1).

211. Id. § 9611(a)(2).

212. Id. § 9611(a)(3), (b).

213. Id. § 9611(a)(3)-(4), (c)(1)-(2).

214. Id. § 9611(a)(4), (c)(3)-(14).
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— to reimburse local governments affected by releases for ex-
penses incurred in carrying out temporary emergency
measures.215

B. Limitations on Use

. CERCLA limits EPA’s use of the Superfund by preventing it
from paying claims in excess of the total amount in the Fund or
appropriated by Congress.?'6 Expenditures in connection with
remedial actions at federally owned facilities generally are lim-
ited to the provision of alternative water supplies.2!” The statute
prohibits double recoveries from the Fund.?18

Several important limits apply to the use of the Fund in con-
nection with natural resource damages. Beginning in 1986, Con-
gress barred the use of the Fund to pay for the restoration,
replacement, or acquisition of damaged natural resources.2!?
That prohibition will force natural resource trustees under CER-
CLA to litigate their claims directly against potentially responsi-
ble parties.?20 The Fund still may be used to reimburse natural
resource trustees for the costs of assessing natural resource dam-
ages, but not if EPA determines that all of the Fund is needed to
respond to releases threatening the public health.2! Money
from the Fund is unavailable for assessment costs in connection
with releases causing natural resource damages wholly before
December 11, 1980.222

C. Claims Procedures

Persons who incur expenses responding to a release of hazard-
ous substances may file claims against the Superfund.2® A typi-

215. Id. § 9623(a), (b)(1). Such reimbursements may not exceed $25,000 for a
single response. Id. § 9623(c).

216. Id. § 9611(e)(1), (4).

217. Id. § 9611(e)(3).

218. Id. § 9612(f).

219. 26 U.S.C. § 9507(c)(1)(A) (1988). Prior to that time, no natural resource
damage claim (except for the costs of assessing such a claim) could be paid from the
Fund unless the claimant had exhausted all administrative and judicial remedies to
recover from potentially responsible parties. 42 U.S.C. § 9611(b)(2)(A)-(B) (1988).

220. See F. Henry Habicht, II, The Expanding Role of Natural Resources Damage
Claims Under Superfund, 7 Va. J. NAT. REsources L. 1, 12 (1987).

221. 42 US.C. § 9611(e)(2) (1988).

222. Id. § 9611(d)(1).

223. CERCLA defines a claimant as any person who presents a claim for com-
pensation against the Fund. Id. § 9601(5). A claim is a demand in writing for a
certain sum. Id. § 9601(4).
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cal claimant might be the owner of property adjacent to the
property at which a release occurred if the contamination result-
ing from the release reaches that person’s property, the owner of
the site of a release if the release is the result of a prior owner’s
activities, or a person who has complied with an EPA order to
respond to an imminent hazard.22¢ No claim may be asserted
against the Superfund unless it first has been presented to the
owner, operator, or guarantor of the vessel or facility from which
the release occurred and to any other potentially responsible
party known to the claimant.225 If the claim is not paid within
sixty days, the claimant may proceed against the Fund.226 Claims
must be presented on forms and in accordance with procedures
designed by EPA.227 If the federal government refuses a claim
asserted against the Superfund, the claimant may request an ad-
ministrative hearing within thirty days.?2226 The claimant has the
burden of proof in such a hearing.22° Adverse administrative de-
terminations may be appealed to the federal district court for the
district in which the release took place.?30

When the Fund pays a claim, the United States may acquire by
subrogation the claimant’s right to recover from potentially re-
sponsible parties amounts paid to the claimant out of the
Fund.z?! The Attorney General may commence an action on be-
half of the Fund to recover compensation paid to a claimant.232

224. See id. § 9606(b)(2)(A). The claimant has the burden of demonstrating that
its response costs were incurred in a manner consistent with the NCP. Id.
§8 9611(a)(2), 9612(b)(3).

225. Id. § 9612(a).

226. Id. This 60-day notice and waiting requirement applies only to claims against
the Fund, not to judicial actions for reimbursement of response costs or natural re-
source damages. See Idaho v. Howmet Turbine Component Co., 814 F.2d 1376,
1379-80 (9th Cir. 1987); Dedham Water Co. v. Cumberland Farms Dairy, Inc., 805
F.2d 1074, 1080 (1st Cir. 1986); Idaho v. Bunker Hill Co., 634 F. Supp. 800 (D. Idaho
1986). Response cost and natural resource damage liability is discussed infra at
§§ VII-VIIL

227. 42 US.C. § 9612(b)(1) (1988).

228. Id. § 9612(b)(2).

229. Id. § 9612(b)(3).

230. Id. § 9612(b)(5).

231. Id.'§ 9612(c)(1). Any person, including the Fund, who pays compensation
under CERCLA to any claimant for natural resource damages or response costs is
subrogated to all rights of the claimant under CERCLA or any other law. Id.
§ 9612(c)(2).

232. Id. § 9612(c)(3).
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D. Limitations on Claims

No claim for response costs may be presented to the Fund
more than six years from the date of completion of all response
action.?> No claim for natural resource damage assessment
costs?3* may be paid unless presented within three years after the
date of discovery of the loss and its connection with the releases
in question, or the date on which the Interior Department issues
natural resource damage regulations under CERCLA,235 which-
ever is later.236

VL
JUDICIAL REVIEW

Congress has carved out an unusually broad role for the courts
in the implementation of CERCLA. The statutory provisions au-
thorizing judicial review of EPA orders and regulations, empow-
ering the courts to issue injunctive relief to abate imminently
hazardous activities, and entitling private citizens to sue to re-
dress statutory violations by private parties and agencies alike
are typical of most of the federal pollution control statutes.
Those provisions are the subject of this part. What distinguishes
CERCLA from those other laws is the extent to which it relies
on the imposition of liability rather than the regulation of ongo-
ing activities to achieve its environmental protection objectives.
The provisions of CERCLA vesting in the courts the responsibil-
ity to determine and allocate liability for response costs and natu-
ral resource damages are the focus of parts VII and VIII below.

233. Id. § 9612(d)(1).

234. The statute refers to claims for recovery of natural resource damages, but
since the Fund may no longer be used to pay for restoration, replacement, or reha-
bilitation of damaged natural resources, see supra note 219 & accompanying text,
this reference probably should be interpreted to include only damage assessment
costs.

235. These regulations are discussed infra at § VIII 1.1-2.

236. 42 U.S.C. § 9612(d)(2) (1988). The date of issuance of the Interior Depart-
ment regulations appears to refer to the date of issuance of the Type A regulations,
which were initially issued several months after the Type B regulations. At least one
court has interpreted the similarly worded statute of limitations on judicial actions
for recovery of natural resource damages in id. § 9613(g)(1) in this fashion. See
United States v. Seattle, 33 Env't Rep. Cas. (BNA) 1549 (W.D. Wash. 1991). See
infra § VIII 1.1-2 for a discussion of the Type A and B regulations.
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A. Review of EPA Orders and Regulations

Judicial review under CERCLA generally is in the federal dis-
trict courts, 237 except for review of regulations, which takes place
in the Court of Appeals for the District of Columbia Circuit.2?8
Congress limited jurisdiction to review pre-enforcement chal-
lenges to remedial action or EPA abatement orders.23® Review
of issues concerning the adequacy of response action is limited to
the administrative record,2*® and response actions can be over-
turned only upon proof that they are arbitrary and capricious.24!
In United States v. Colorado,?*? the federal government argued
that by listing the Rocky Mountain Arsenal on the NPL, EPA
had divested the federal courts of jurisdiction to compel the De-
fense Department to comply with state hazardous waste manage-
ment laws in cleaning up the site. The district court accepted the
argument,?*3 but the Court of Appeals reversed, concluding that,
rather than barring federal courts from reviewing a CERCLA
response action prior to its completion, CERCLA’s judicial re-
view provision prevents the courts from reviewing “challenges”
to CERCLA response actions.2*¢ Rather than challenging EPA’s
ongoing remedial action, Colorado sought to enforce its own
EPA-authorized hazardous waste management laws against the
Defense Department as a means of fulfilling its obligation to pro-
tect the health and environment of its citizens. Accordingly, Col-
orado’s suit was not precluded.25 Furthermore, Colorado was
free to enforce its own laws in state court.246

237. 42 U.S.C. § 9613(b) (1988).

238. Id. § 9613(a).

239. Id. § 9613(h). In In re Hanford Nuclear Reservation Litigation, 780 F. Supp.
1551, 1559-61 (E.D. Wash. 1991), the court held that § 9613(h) required dismissal of
a claim by neighboring property owners. The owners sought an order directing
abatement of the risks allegedly imposed by the underground storage of radioactive
and nonradioactive hazardous substances at the Hanford Nuclear Reservation. The
Department of Energy is the sole owner of all nuclear production facilities. The
court found that it lacked jurisdiction because of ongoing efforts by EPA, DOE, and
the state to respond to the release. See also Heart of Am. Northwest v. Westing-
house Hanford Co., 820 F. Supp. 1265, 1275-84 (E.D. Wash. 1993) (§ 9613(h) applies
to federal facility cleanups under 42 U.S.C. § 9620 (1988)).

240. 42 U.S.C. § 9613(j)(1) (1988). EPA must provide opportunities for public
participation in development of the administrative record. Id. § 9613(k)(2).

241. Id. § 96133)(2)

242. 990 F.2d 1565 (10th Cir. 1993), cert. denied, 114 S.Ct. 922 (1994).

243. United States v. Colorado, 33 Env’t Rep. Cas. (BNA) 1585 (D. Colo. 1991).

244. 990 F.2d at 1575 (citing 42 U.S.C. § 9613(h) (1988)).

245. Id. at 1575-76, 1578-79.

246. Id. at 1579.
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B. Abatement Actions

CERCLA authorizes the Attorney General to bring an action
in federal district court to abate any imminent and substantial
endangerment to the public health or welfare or the environment
resulting from an actual or threatened release of a hazardous
substance from a facility.24? The courts have broad authority in
these cases to grant whatever relief “the public interest and the
equities of the case may require.”?*® After providing notice to
affected states, EPA may also issue orders to protect health, wel-
fare, and the environment from such imminent hazards.24® Any-
one who violates such an order without sufficient cause is subject
to fines of up to $25,000 per day of violation.2¢ A person who
complies with an EPA imminent hazard order may, within sixty
days after completing the required action, petition the Fund for
reimbursement of the reasonable costs of compliance, plus
interest.?5!

C. Citizen Suits

The 1986 amendments to CERCLA added a citizen suit provi-
sion to the many other kinds of litigation the statute authorizes.
Any person may commence a civil action in federal district court
against any other person, including the federal government, al-
leged to be in violation of any regulation or order under CER-
CLA, including the provisions of agreements relating to the
cleanup of federal facilities.>2 Citizens may commence actions
in the district court for the District of Columbia against federal
officers who have allegedly failed to perform any nondiscretion-
ary act or duty.253 No action may be commenced, however, until
proper notice has been provided to appropriate federal and state
officials and any alleged violator,25* and suit is barred if the fed-

247. 42 US.C. § 9606(a) (1988).

248. Id. Because the statute does not define the term “imminent and substantial
endangerment,” the courts also have the task, as they have under the imminent haz-
ard provisions of the other federal pollution control statutes, of defining this term on
a case-by-case basis.

249. Id.

250. Id. § 9606(b)(1).

251. Id. § 9606(b)(2)(A). Appeals of denials of such petitions may be directed to
the federal district courts. Id. § 9606(b)(2)(B).

252. Id. § 9659(a)(1), (b)(1).

253. Id. § 965%(a)(2), (b)(2)

254. Id. § 9659(d)(1), (e).
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eral government is diligently acting under RCRA or CERCLA
to require compliance with the regulation or order.25s

VIL
GENERAL LIABILITY STANDARDS

Because the Hazardous Substance Superfund cannot finance
remediation of the thousands of sites contaminated by hazardous
substance releases, Congress imposed on responsible parties la-
bility for the costs of responding to those releases and for dam-
age to natural resources. This part examines CERCLA’s liability
provisions. It discusses the categories of liability created by the
statute; the persons who may be responsible for response costs
and natural resource damages; the limited exceptions from, de-
fenses to, and limits on liability; the standard of liability; the stat-
ute of limitations; the imposition of statutory liens; statutory
inducements to settlement; and civil and criminal penalty liabil-
ity. The article focuses on those aspects of these provisions espe-
cially relevant to activities on the federal lands, including those
aspects that deal with natural resource damage liability.256

Because some of the most contaminated sites on the NPL are
owned or operated by the federal government, the liability of the
government for response costs and natural resources damages
has become the subject of considerable recent attention and con-
troversy. The last section in this part analyzes the basis for liabil-
ity of federal agencies under CERCLA. Although Congress has
waived the federal government’s sovereign immunity to response
costs and natural resource damage liability, the Justice depart-
ment has taken the position that the Constitution prohibits EPA
from suing other parts of the Executive Branch to assess this lia-
bility. Although a detailed assessment of the validity of the De-
partment’s position is beyond the scope of this article,2? this
part examines the unresolved statutory questions concerning the

255. Id. § 9659(d)(2).

256. The natural resource damage liability provisions of CERCLA are analyzed
in greater depth infra at § VIIIL

257. For further discussion of the so-called “unitary executive theory” see gener-
ally Michael Herz, United States v. United States: When Can the Federal Government
Sue Itself?, 32 WM. & Mary L. REv. 893 (1991); Morton Rosenberg, Congress’ Pre-
rogative Over Agencies and Agency Decisionmakers: The Rise and Demise of the
Reagan Administration’s Theory of Unitary Executive, 57 GEo. WasH. L. Rev. 627
(1989); Symposium, Agency Autonomy and the Unitary Executive, 68 Wast. U. L.
Q. 495 (1980).
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scope of the federal government’s liability as a site owner or op-
erator and as a regulator of private conduct on the federal lands.

A. Categories of Liability

CERCLA imposes monetary liability on responsible parties
for four categories of costs and damages.?’® First, federal and
state government plaintiffs may seek recovery of removal or re-
medial action costs incurred in a manner not inconsistent with
the NCP.2*® Second, private plaintiffs may recover necessary re-
sponse costs incurred consistently with the NCP.260 Third, the
federal government may recover the costs of health assessments
or health effects studies performed by the ATSDR under CER-
CLA 261 Fourth, governmental trustees may recover damages for
injury to, destruction of, or loss of natural resources, as well as
reasonable assessment costs, caused by a hazardous substance re-
lease.262 This part analyzes liability issues related to all four of
these categories, emphasizing response cost recovery. Part VIII
below addresses issues unique to natural resource damage
liability.

B. Potentially Responsible Parties

CERCLA designates four categories of potentially responsible
parties (“PRPs”) for costs or damages incurred as a result of a
release or threatened release of a hazardous substance. To begin
with, the current owner or operator of a vessel or facility from
which a release occurs is liable for resulting costs and damages.263

258. For each of the categories, plaintiffs in CERCLA civil liability actions may
recover interest accruing from the later of the date payment of a specified amount is
demanded in writing, or the date of the expenditure concerned. 42 U.S.C.
§ 9607(a)(4)(A)-(D) (1988).

259. Id. § 9607(a)(4)(A). Although the statute defines the terms “removai” at id.
§ 9601(23) and “remedial action™ at id. § 9601(24), the courts have had to determine
in many cases whether a particular response cost is or is not recoverable. Relevant
cases are collected at D. STEVER, supra note 4, at § 6.07{2][b}; ELI, Law oF Envi-
RONMENTAL PROTECTION, supra note 4, at § 13.06[3][e]; see also supra § IV A.

260. 42 U.S.C. § 9607(a)(4)(B) (1988). In a suit by federal or state governments,
the burden of proving inconsistency with the NCP is on the defendants; in a suit by
private plaintiffs, however, the burden of proving consistency is on the plaintiffs.
See, e.g., Williams v. Allied Automotive, Autolite Div., 704 F. Supp. 782, 784 (N.D.
Ohio 1988).

261. 42 U.S.C. § 9607(a)(4)(D) (1988); see also id. § 9604(i)(6) (describing such
assessments and studies).

262. Id. § 9607(a)(4)(C).

263. Id. § 9607(a)(1). The statute exempts from the definition of an “owner or
operator” a unit of state or local government that acquires title or control of a facil-
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The second category of PRPs includes owners and operators of a
facility at the time of disposal of the hazardous substances where
a release or threatened release later occurs.264 Third, any person
who arranged — by contract, agreement, or otherwise — or ar-
ranged with a transporter for disposal or treatment of its hazard-
ous substances at a facility owned by someone else, also is
liable.265 This third category of PRPs includes generators of haz-
ardous wastes disposed of at a facility from which a release later
occurs.266 Finally, those who transport hazardous substances to a
facility from which a release occurs are liable if they selected the
facility.267 A guarantor providing evidence of financial responsi-
bility for a vessel or facility also may be liable for costs and dam-
ages in certain cases.268

ity due to bankruptcy, foreclosure, tax delinquency, abandonment, or similar means.
Id. § 9601(20)(A)(iii). A person who, without participating in the management of a
vessel or facility, holds indicia of ownership primarily to protect a security interest is
also exempt. Id. Judicial interpretations of the scope of this secured creditor ex-
emption have generated considerable controversy. See, e.g., In re Bergsoe Metal
Corp., 910 F.2d 668 (9th Cir. 1990); United States v. Fleet Factors Corp., 901 F.2d
1550 (11th Cir. 1990), cert. denied, 498 U.S. 1046 (1991); United States v. Maryland
Bank & Trust Co., 632 F. Supp. 573 (D. Md. 1986). EPA has also issued regulations
to clarify the availability of the exemption. 57 Fed. Reg. 18,344 (1992). In Kelley v.
EPA, 15 F.3d 1100 (D.C. Cir. 1994), the court invalidated these regulations on the
ground that Congress intended that the courts, not EPA, be responsible for inter-
preting the scope of response cost liability under CERCLA.

264. 42 US.C. § 9607(a)(2) (1988). Some courts have interpreted the term “dis-
posal” to extend beyond disposal by affirmative human conduct to passive situations
involving the reposing of hazardous substances and their subsequent movement
through the environment. Under this interpretation, the second category of PRPs
includes persons who owned a facility at a time when it was leaking hazardous sub-
stances, even if they played no part in the dumping of waste at the site. See Nurad,
Inc. v. William E. Hooper & Sons Co., 966 F.2d 837, 844-46 (4th Cir.), cert. denied,
113 S. Ct. 377 (1992); Stanley Works v. Syndergeneral Corp., 781 F. Supp. 659, 662-
64 (E.D. Cal. 1990). But see United States v. Petersen Sand & Gravel, Inc., 806 F.
Supp. 1346, 1350-53 (N.D. Ill. 1992); Ecodyne Corp. v. Shah, 718 F. Supp. 1454, 1457
(N.D. Cal. 1989) (active involvement with hazardous substances is required to im-
pose liability on former owners).

265. 42 U.S.C. § 9607(a)(3) (1988).

266. See, e.g., United States v. Monsanto Co., 858 F.2d 160, 169-70 (4th Cir. 1988),
cert. denied, 490 U.S. 1106 (1989).

267. 42 U.S.C. § 9607(a)(4) (1988). Common or contract carriers may be able to
avoid CERCLA liability for releases that occur during the course of transportation.
See id. § 9656(b).

268. Id. § 9608(c). Guarantor liability is limited to the aggregate amount of the

monetary limits of the insurance policy, surety bond, or other instrument of guaran-
tee. Id. § 9608(d)(1).
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Industrial PRPs have sought to minimize their liability by ex-
tending liability to state and local governments.2s® Industrial
PRPs have succeeded, for example, in imposing liability on mu-
nicipalities that arranged for the treatment or disposal of munici-
pal solid waste at a facility at which a release later occurred.z?°
In United States v. Union Gas Co.,*"' a suit for contribution
against the state of Pennsylvania by the owner of a plant from
which coal tar was released, the court ruled that the state could
be held liable both as an owner and as an operator. The state
could be liable as an owner because under state law the state
owns the stream beds of all navigable waterways. Because the
creek was used to transport goods fifty years ago, it was naviga-
ble, and accordingly Pennsylvania owned the creek bed contain-
ing much of the contamination.22 In jurisdictions in which title
to the beds of waterways is vested in the state, the Union Gas
case has the potential to shift a significant portion of CERCLA
liability from private PRPs to the government.

269. PRPs may minimize their own liability either by naming other PRPs as third
party defendants and seeking contribution from them in a response cost recovery
action in which the PRPs are the original defendants, see id. § 9613(f), or by incur-
ring cleanup costs and initiating private response cost recovery actions under id.
§ 9607(a)(4)(B).

270. See B.F. Goodrich Co. v. Murtha, 958 F.2d 1192 (2d Cir. 1992); B.F. Good-
rich Co. v. Murtha, 815 F. Supp. 539 (D. Conn. 1993); Anderson v. Minnetonka,
1993 U.S. Dist. Lexis 4846, at *33-*40 (D. Minn. Jan. 27, 1993); ¢f. New Jersey, Dep't
of Envtl. Protection & Energy v. Gloucester Envtl. Management Serv., Inc., 821 F.
Supp. 999, 1004-05 (D.N.J. 1993) (municipalities are PRPs in response cost recovery
action under 42 U.S.C. § 9607(a)(1) (1988)). But see B.F. Goodrich Co. v. Murtha,
840 F. Supp. 180, 187-89 (D. Conn. 1993) (municipalities not liable in contribution
action for disposing of municipal solid waste that contained items which were made
with or incorporated components or elements containing hazardous substances in
the absence of evidence that they disposed of particular hazardous substance).

271. 35 Env't Rep. Cas. (BNA) 1751 (E.D. Pa. 1992).

272. Id. at 1755-56. The state’s potential liability as an operator stemmed from
the fact that, years before discovery of the contamination, the state had helped con-
struct a flood control system that rerouted the creek over the contaminated land at
the plant. This project extended the contamination downstream from the plant.
Pennsylvania also had acquired a perpetual easement over lands adjoining the creek
in order to permit the state to make necessary repairs to the flood control project.
The state was an operator at the time of the release because a release occurred when
state officials rerouted the creek and caused coal tar to be removed from the site.
Id. at 1756.
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C. Liability Exceptions and Exemptions
1. Pesticide Applications

Although the scope of CERCLA liability is very broad,?’3
Congress provided several narrow exceptions to and exemptions
from liability.27# No person, including the United States, may re-
cover under CERCLA for response costs or natural resource
damages resulting from the application of a pesticide registered
under FIFRA.275 This exemption, however, does not preclude
liability under other federal or state statutes or common law.276

2. Federally Permitted Releases

Recovery for response costs or natural resource damages re-
sulting from a “federally permitted release” must be sought
under laws other than CERCLA.277 Federally permitted releases
include:

— discharges in compliance with a National Pollutant Dis-
charge Elimination System (“NPDES”) permit issued under the
CWA or covered by a condition in such a permit;278

— continuous or anticipated intermittent discharges from a
point source, identified in an NPDES permit or permit applica-
tion, which are caused by events occurring within the scope of
relevant operating or treatment systems;

— discharges in compliance with a dredge and fill permit is-
sued under the CWA;

— releases in compliance with a treatment, storage, or disposal
facility permit under RCRA;

— releases in compliance with a dumping permit under the
Marine Protection, Research, and Sanctuaries Act;

273. See infra § VII D.

274. Additional exemptions applicable solely to natural resource damage liability
are discussed infra § VIII C.

275. 42 U.S.C. § 9607(i) (1988); 43 C.F.R. § 11.71(g)(3) (1993).

276. 42 U.S.C. § 9607(i) (1988).

277. Id. § 9607()).

278. Costs of response incurred by the federal government in connection with a
discharge covered by an NPDES permit or with continuous or anticipated intermit-
tent discharges identified in an NPDES permit are recoverable under the civil liabil-
ity provisions of the CWA. Id. § 9607(j); 33 U.S.C. § 1319(b) (1988). Even if a
facility has an NPDES permit, discharges from nonpoint sources at the same facility
are not covered by the exemption. See Idaho v. Hanna Mining Co., 699 F. Supp.
827, 831-32 (D. Idaho 1987), aff’d, 882 F.2d 392 (9th Cir. 1989).
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— injection of fluids authorized under the Safe Drinking
Water Act’s underground injection control program;2’?

— emissions into the air in compliance with the CAA;

— injections of fluids or other materials authorized by state
law for the purpose of stimulating or treating wells for the pro-
duction of oil, gas, or water, or for the purpose of enhanced re-
covery, or which are brought to the surface in conjunction with
the production of oil or gas and then reinjected;

— introduction of pollutants into publicly owned treatment
works in compliance with the CWA’s pretreatment program;2s0
and

— releases of source, special nuclear, or byproduct material in
compliance with the Atomic Energy Act.28!

EPA has taken the position that only those releases expressly
specified in this definition qualify for the exclusion. As a result,
neither damage from contaminants not so specified?82 nor re-
leases exceeding permit authorizations are exempt.22 De
minimis discharges that do not require a permit under another
statute also do not qualify for the federally permitted release
exemption.?8

Difficult problems of allocating responsibility may arise when
both federally permitted and non-permitted releases contribute
to a natural resource injury. One court held PRPs jointly and
severally liable for all resulting injury based upon the govern-
ment’s proof that non-federally permitted releases contributed,
along with federally permitted releases, to an indivisible injury to
natural resources.285 A PRP claiming that the exemption applies
bears the burden of proving, by a preponderance of the evidence,
which releases were federally permitted and what portion of the
damages are allocable to federally permitted releases.286

279. This program is discussed in Pollution on the Federal Lands III, supra note 1,
at 23-24.

280. See 33 U.S.C. § 1317(b) (1988).

281. 42 U.S.C. § 9601(10) (1988).

282. See Bradley K. Marten & Cestjon McFarland, Litigating CERCLA Nauural
Resource Damage Claims, Current Dev., 22 Env't Rep. (BNA) 670, 673 (July 19,
1991) (citing 53 Fed. Reg. 27,268, 27,270 (1988)).

283. See Idaho v. Bunker Hill Co., 635 F. Supp. 665, 674 (D. Idaho 1986).

284. Marten & McFarland, supra note 282, at 673.

285. In re Acushnet River & New Bedford Harbor, 722 F. Supp. 888, 897 (D.
Mass. 1989).

286. Id. at 901. The court’s decision is less than a model of clarity. The court
stated that if the government proves that federally permitted releases would alone
have accounted for all the damage, PRPs still would be liable for any injury to which
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D. Standard of Liability
1. Apportionment

PRPs responsible for releases are strictly liable for response
costs and damages to natural resources.287 Liability for response
costs is joint and several, unless those costs are apportionable.288
PRPs seeking to avoid joint and several liability bear the burden
of proving that the costs are divisible.?? Some courts now seem
more inclined to apportion liability than in earlier cases.2%

Courts have not clearly decided yet whether joint and several
liability applies to natural resource damages as well as response
costs. Although commentators have asserted that joint and sev-
eral liability is appropriate,2®! and at least one court has so
held,??2 some courts may still conclude that proportional respon-
sibility governs liability for natural resource damages.293

their non-federally permitted releases constituted a contributing factor. Id. at 898
n.12. The court also concluded, however, that “federally permitted releases can ab-
solve a defendant from liability primarily in the sense that, while all the PCB re-
leases by the defendant may amount to a contributing factor, the non-federally
permitted PCB releases alone may not. Thus, the defendant would not be jointly
and severally liable. In fact, it would not be liable at all.” Id. at 897-98 n.11.

287. See 42 U.S.C. § 9601(32) (1988) (the term “liability” under CERCLA refers
to the standard of liability under the oil spill provisions of the CWA, 33 U.S.C.A.
§ 1321 (West Supp. 1993), which have been interpreted as imposing strict liability);
see, e.g., New York v. Shore Realty Corp., 759 F.2d 1032, 1042 (2d Cir. 1985); Colo-
rado v. Idarado Mining Co., 707 F. Supp. 1227, 1232 (D. Colo. 1989) (citing United
States v. Ottati & Goss, 630 F. Supp. 1361 (D.N.H. 1985)).

288. O’Neil v. Picillo, 883 F.2d 176, 178-79 (1st Cir. 1989), cert. denied sub nom.
American Cyanamid Co. v. O’Neil, 493 U.S. 1071 (1990); United States v. Monsanto
Co., 858 F.2d 160, 171-73 (4th Cir. 1988), cert. denied, 490 U.S. 1106 (1989); United
States v. Chem-Dyne Corp., 572 F. Supp. 802, 810-11 (S.D. Ohio 1983).

289. Monsanto, 858 F.2d at 172; Tanglewood East Homeowners v. Charles-
Thomas, Inc., 849 F.2d 1568 (S5th Cir. 1988). But cf. Allied Corp. v. Acme Solvents
Reclaiming, Inc., 691 F. Supp. 1100, 1116 (N.D. 1il. 1988) (courts may reject joint and
several liability, regardless of the indivisibility of the harm, where the peculiar facts
of the case point to a fairer apportionment of liability.).

290. See, e.g., Bell Petroleum Serv., Inc. v. United States EPA, 3 F.3d 889 (5th Cir.
1993); United States v. Alcan Aluminum Corp. (Alcan-PAS), 990 F.2d 711 (2d Cir.
1993); United States v. Alcan Aluminum Corp. (Alcan-Butler), 964 F.2d 252 (3d Cir.
1992).

291. See, e.g., Kerry E. Russell, A Research Guide to Natural Resource Damage
Under the Comprehensive Environmental Response, Compensation, and Liability
Act, 26 LAND & WATER L. Rev. 403, 407 (1991); Anderson, supra note 130, at 427.

292. In re Acushnet River & New Bedford Harbor, 722 F. Supp. 888 (D. Mass.
1989).

293. See Russell, supra note 291, at 413,
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PRPs in effect may apportion response costs among them-
selves through equitable contribution actions.2* Any PRP may
seek contribution from any other PRP during or following an
abateiment action?% or a liability action.29 Section 113(f)(1) of
CERCLA authorizes courts hearing PRP contribution claims to
use whatever equitable factors the courts deem appropriate.29?
Some courts have looked to the so-called “Gore criteria,” named
after the factors contained in an amendment to CERCLA
adopted by the House of Representatives but dropped in the fi-
nal bill.2%8 These criteria include amount of waste, toxicity of
waste, degree of involvement in waste generation or TSD activi-
ties, degree of care exercised, and extent of cooperation with the
government.?9?

To encourage PRPs to settle, the statute exempts PRPs who
settle with the United States or a state from further contribution
claims on the settled issues.3®® If the government settles with a
PRP for less than its proportionate share, the non-settlors, rather
than the government, can be required to make up the differ-
ence.?! But the federal government itself may be the target of a
contribution action initiated by other PRPs when the govern-
ment’s activities contribute to a release.302 PRPs cannot contract
out of CERCLA liability. Indemnification and hold harmless

294. O’Neil v. Picillo, 883 F.2d 176, 179 (1st Cir. 1989), cert. denied sub. nom.
American Cyanamid Co. v O'Neil, 493 U.S. 1071 (1990).

205. 42 U.S.C. § 9606 (1988).

296. Id. §§ 9607(a), 9613(f)(1). In United States v. Shell Oil Co., 841 F. Supp 962
(E.D. Cal. 1993), the court relied on the rights afforded by CERCLA's contribution
provisions in rejecting the claim that § 107 liability imposes a compensable taking.
Id. at 974.

297. 42 U.S.C. § 9613(f)(1) (1988).

298. See ELI, Law oF ENVIRONMENTAL PROTECTION, supra note 4, at
§ 13.06[3][b] (citing H.R. Rep. No. 253, pt. 3, 99th Cong., 2d Sess. 19 (1986)).

299. See id. (citing United States v. Conservation Chem. Co., 619 F. Supp. 162
(W.D. Mo. 1985); United States v. A&F Materials, Inc., 578 F. Supp. 1249 (S.D. 1ll.
1984)); Temkin & Tita, supra note 26, at 6-45 to 6-46 (citing Allied Corp. v. Acme
Solvents Reclaiming, Inc., 691 F. Supp. 1100, 1116-17 (N.D. IlL. 1988)).

300. 42 U.S.C. § 9613(f)(2) (1988).

301. Acushnet River, 712 F. Supp. at 1032.

302. See, e.g., Key Tronic Corp. v. United States, 766 F. Supp. 865 (E.D. Wash.
1991) (generator PRP is entitled to contribution from the United States Air Force,
which also generated chemicals disposed of at landfill that leaked). The Ninth Cir-
cuit subsequently concluded that the private plaintiff was not entitled to recover its
attorneys fees from the Air Force, even if the plaintiff did not contribute to the
contamination. Key Tronic Corp. v. United States, 984 F.2d 1025, 1027 (9th Cir.
1993).
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agreements between PRPs and other persons, however, are effec-
tive among the parties to such agreements.303

No action for contribution for response costs or damages may
be commenced more than three years after the date of a CER-
CLA liability judgment, the date of a judicially approved settle-
ment, or the date of an administrative order relating to
settlements.?%¢ No action based on rights subrogated pursuant to
section 113 of CERCLA by reason of payment of a claim may be
commenced more than three years after payment.305

2. Retroactivity

Liability for both response costs and natural resource damages
is retroactive; PRPs may be liable for activities that took place
prior to CERCLA’s enactment.?% The courts consistently have
rejected assertions that the imposition of retroactive liability vio-
lates the due process clause.307

3. Causation

Civil plaintiffs seeking response cost reimbursement under
CERCLA benefit not only from these broad standards of liabil-
ity, but also from a rather attenuated causation standard. Once a
CERCLA plaintiff demonstrates that the defendant falls within
one of the four categories of PRPs (for example, the current or
former owner of the site at which a release occurred, or the party
that arranged for disposal of its waste at the site), that plaintiff
need not prove that the PRP caused the release.3%8 It only has to

303. 42 US.C. § 9607(e)(1) (1988).

304. Id. § 9613(g)(3).

305. Id. § 9613(g)(4). Subrogation is discussed supra at notes 231-32 & accompa-
nying text.

306. See, e.g., Mayor and Board of Alderman of the Town of Boonton v. Drew
Chem. Corp., 621 F. Supp. 663, 668 (D.N.J. 1985) (citing United States v. Shell Oil
Co., 605 F. Supp. 1064 (D. Colo. 1985); United States v. Northeastern Pharmaceuti-
cal Co., 579 F. Supp. 823, 839 (W.D. Mo. 1984), aff’d in part and rev’d in part, 810
F.2d 726 (8th Cir. 1986), cert. denied, 484 U.S. 848 (1987); State of Ohio ex rel.
Brown v. Georgeoff, 562 F. Supp. 1300, 1302-14 (N.D. Ohio 1983)).

307. See, e.g., United States v. Northeastern Pharmaceutical & Chem. Co., 810
F.2d 726, 733 (8th Cir. 1986), cert. denied, 484 U.S. 848 (1987); United States v. Shell
Qil Co., 841 F. Supp. 962, 974 (E.D. Cal. 1993); In re Acushnet River & New Bed-
ford Harbor, 716 F. Supp. 676, 688 (D. Mass. 1989) (concerning natural resource
damages); United States v. South Carolina Recycling and Disposal, Inc., 653 F.
Supp. 984, 996-98 (D.S.C. 1984); Town of Boonton, 621 F. Supp. at 669.

308. See United States v. Alcan Aluminum Corp., 990 F.2d 711, 721 (2d Cir. 1993)
(Congress specifically rejected including a causation requirement in § 9607(a)).



1994] HAZARDOUS WASTE POLLUTION 283

demonstrate a causal connection between a release or threatened
release and the response costs it incurred.309

Just as the applicability of joint and several liability to actions
for recovery of natural resource damages is not yet clear, the
question of whether courts will apply the loose causation require-
ments applicable to actions for response costs to cases involving
natural resource damages also is unsettled.3’® Current indica-
tions are that the courts may be more rigorous in their treatment
of causation with respect to natural resource damages than to
response costs.3!! The First Circuit has concluded, for example,
that in a natural resource damage action, “there must be a con-
nection between the defendant and the damages to the natural
resources.”12 In perhaps an even more revealing opinion, the
court in United States v. Montrose Chemical Co.3'* dismissed
without prejudice the United States’ claim for natural resource
damages because it failed “adequately to apprise the court and
defendants of the nature of, and basis for, the claim.”314 The
court indicated that the government must show that a release of a
hazardous substance was the sole or substantially contributing
cause of each alleged injury to natural resources.3!5> As a result,
the plaintiffs’ complaint must allege:

(1) WHAT natural resources have been injured; i.e., plaintiffs shall

identify each alleged injury to natural resources for which plaintiffs

309. See Kyle E. McSlarrow, et al., A Decade of Superfund Litigation: CERCLA
Case Law From 1981-1991, 21 Envil. L. Rep. (Envtl. L. Inst.) 10367, 10400 (1991);
New York v. Shore Realty, 759 F.2d 1032, 1044 (2d Cir. 1985) (interpreting
§ 9607(a)(1) as including a causation requirement would make the affirmative de-
fenses of § 9607(b) superfiuous); City of New York v. Exxon Corp., 766 F. Supp. 177,
191-93 (S.D.N.Y. 1991). See also Anderson, supra note 130, at 429.

310. In Ohio v. United States Dep't of Interior, 880 F.2d 432, 472 (D.C. Cir.
1989), the court said that CERCLA is ambiguous on the question of whether the
causation-of-injury standard in natural resource damage actions is less demanding
than the common law standard.

311. See Marten & McFarland, supra note 282, at 671 (arguing that trustees in
natural resource damage actions “must meet a much higher burden of proof in es-
tablishing causation,” and that such actions are likely to be harder for the govern-
ment to win than response cost actions because “[t]he elements of [the] cause of
action — particularly the causation element — are more difficult to establish™).

312. Dedham Water Co. v. Cumberland Farms Dairy, Inc., 889 F.2d 1146, 1154 n.7
(1st Cir. 1989). See also Idaho v. Bunker Hill Co., 635 F. Supp. 665, 674 (D. Idaho
1986) (stating in dictum that CERCLA’s strict liability scheme does not obviate the
need for the plaintiff in an action seeking natural resource damages to show causa-
tion; the damage for which recovery is sought must be causally linked to the act of
the PRP).

313. 33 Env't Rep. Cas. (BNA) 1207 (C.D. Cal. 1991).

314. Id. at 1208.

315. Id.
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seek to recover natural resource damages, and shall identify the
specific natural resource injured (e.g., the particular species of fish,
bird, mammal or other natural resource at issue); (2) the specific
locations WHERE each such injury has occurred and where the
releases of hazardous substances alleged to be the . . . cause of each
such injury occurred; these locations will be stated with specific ref-
erence to whether they are within or beyond the “three-mile limit”
established by the Submerged Lands Act, 43 U.S.C. §§ 1301 ef seq.;
(3) WHEN each such injury occurred; and (4) WHICH defendant’s
release(s) of WHAT hazardous substance was the sole or substan-
tially contributing cause of each such injury, and by what pathway
exposure to the hazardous substance occurred.316
If other courts follow these guidelines, then plaintiffs in actions
for natural resource damages will have to plead their cases with
greater specificity than plaintiffs seeking response costs, and their
ultimate burden of proof on causation issues will be harder to
meet.

E. Defenses

Although CERCLA'’s standard of liability is stringent, Con-
gress provided certain limited defenses for PRPs. PRPs may
avoid liability by demonstrating that a release or threatened re-
lease and the damages resulting from it were caused solely by an
act of God,?'7 an act of war318, an act or omission of a third party
who is not related to the PRP through employment or contract,
or any combination of the above.31?

316. Id. The Justice Department subsequently filed an amended complaint in
Montrose Chemical, alleging that DDT and PCBs reduced or eliminated several
threatened or endangered species and harmed other marine animals. See Current
Dev., 22 Env’t Rep. (BNA) 1189 (Aug. 30, 1991).

317. This term is defined at 42 U.S.C. § 9601(1) (1988).

318. For a case rejecting the act of war defense, see United States v. Shell Oil Co.,
841 F. Supp 962, 970-72 (E.D. Cal. 1993) (the defense does not cover the govern-
ment’s World War II contracts to purchase aviation fuel from the oil companies or
its regulation of oil companies’ production of aviation fuel).

319. 42 U.S.C. § 9607(b) (1988). Even if a bankrupt PRP has no defenses to lia-
bility, it nevertheless may be able to discharge claims for response costs and natural
resource damages under the bankruptcy laws. See, e.g., In re National Gypsum Co.,
139 B.R. 397, 34 Env’t Rep. Cas. (BNA) 1577 (Bankr. N.D. Tex. 1992) (all claims for
future response costs and natural resource damages based on pre-petition conduct
that can be fairly contemplated by the parties at the time of the debtor’s bankruptcy
are claims dischargeable under the Bankruptcy Code). But cf. In re Chateaugay
Corp., 944 F.2d 997 (2d Cir. 1991) (actions for response costs attributable to pre-
petition conduct do not represent dischargeable claims unless the release or
threatened release of hazardous substances also occurred before the bankruptcy pe-
tition was filed). The decision in Chateaugay has spurred settlements in which the
federal government has agreed to accept stock in reorganized PRPs in response cost
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The unrelated third party defense is the one likely to be used
most often and it will require the most litigation to flesh out its
scope.0 That defense’is available only if the PRP can establish
by a preponderance of the evidence that it exercised due care
with respect to the hazardous substance concerned, and that it
took precautions against foreseeable acts or omissions of the
third party and their foreseeable consequences.32!

In the 1986 CERCLA amendments, Congress clarified the
third party defense by defining “contractual relationship” to in-
clude (but not be limited to) land contracts, deeds, or other in-
struments transferring title or possession, unless real property
was acquired by the defendant after the disposal or placement of
the hazardous substance.?2 The last clause creates what has be-
come known as the “innocent purchaser defense.”32 To use that
defense, a PRP must also prove that: (1) at the time it acquired
the facility, the PRP did not know and had no reason to know
that any released hazardous substance was disposed of at the fa-
cility; (2) the PRP is a government entity which acquired the fa-
cility by escheat, or through any other involuntary transfer or
acquisition, or through the exercise of the power of eminent do-
main; or (3) the PRP acquired the facility by inheritance or
bequest.324

Two other defenses allow PRPs to avoid liability in connection
with efforts to respond to releases or damages to natural re-
sources. Under the “good Samaritan defense,” a person who acts
in the course of rendering care, assistance, or advice in accord-
ance with the NCP or at the direction of an OSC with respect to
an incident creating a danger to health, welfare, or the environ-
ment is not liable for response costs or damages, unless he or she

recovery actions. See Current Dev., 24 Env't Rep. (BNA) 181-82 (May 28, 1993)
(citing In re Insilco Corp., No. 91-70021 (Bankr. N.D. Tex. April 1, 1993)).

320. For cases interpreting the third party defense, see STEVER, supra note 4, at
§ 6.07[2][m].

321. 42 U.S.C. § 9607(b)(3) (1988).

322. Id. § 9601(35)(A).

323. See, e.g., Westwood Pharmaceuticals, Inc. v. National Fuel Gas Distribution
Corp., 767 F. Supp. 456, 458 (W.D.N.Y. 1991). Cases construing the innocent pur-
chaser defense are collected at STEVER, supra note 4, at § 6.07[2][m].

324. 42 US.C. § 9601(35)(A) (1988). To establish that it had no reason to know,
the PRP must have undertaken at the time of acquisition all appropriate inquiry into
previous ownership and uses consistent with good commercial or customary practice
in an effort to minimize liability. Id. § 9601(35)(B). Despite the innocent landowner
defense, a PRP is liable if its acts or omissions caused or contributed to the release
which is the subject of the action. Id. § 9601(35)(D).
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was negligent.??> Similarly, Congress exonerated state and local
governments for costs or damages resulting from their actions
taken in response to an emergency created by a release from a
facility owned by another person, absent gross negligence or in-
tentional misconduct.326

F. Statutes of Limitations

CERCLA provides separate statutes of limitations for actions
to recover response costs and natural resource damages. A re-
sponse cost action must be brought within three years after com-
pletion of a removal action, or within six years after the start of
physical on-site construction in connection with a remedial
action.3?7

Government trustees cannot commence actions to recover
natural resource damages concerning federal facilities or sites
listed on the NPL more than three years after completion of re-
medial action.328 For sites not on the NPL, no suit may be
brought more than three years after the later of the date of dis-
covery of the loss and its connection with the release, or the date
of issuance of the Interior Department’s regulations for measur-
ing natural resource damages.3?°

CERCLA requires the Interior Department to issue two kinds
of damage assessment regulations: Type A regulations, which
contain a standard procedure for assessing damages on a simpli-
fied basis; and Type B regulations, which establish an alternative
procedure for damage assessments on an individualized basis.330
In United States v. Seattle,?*1 the PRPs in a natural resource dam-
age action argued that the statute of limitations began running on
August 1, 1986, when the Department issued the Type B regula-
tions.332 The Type A regulations were not issued until March 20,
1987. Interior took the position that the statute did not begin
running until both sets of regulations were issued.?> Despite

325. Id. § 9607(d)(1).

326. Id. § 9607(d)(2).

327. Id. § 9613(g)(2). There are limited exceptions to these general rules. Id.

328. Id. § 9613(g)(1). No such suit may be brought before selection of the reme-
dial action if the government is diligently proceeding with a RUFS. Id.

329. Id. These regulations are discussed infra at § VIII L.

330. 42 U.S.C. § 9651(c)(2) (1988). See infra § VIII I.

331. 33 Env’t Rep. Cas. (BNA) 1549 (W.D. Wash. 1991).

332. Id. at 1550.

333. 56 Fed. Reg. 19,773 (1991). See also 43 C.F.R. § 11.91 (e), cited at 59 Fed.
Reg. 14,262, 14,287 (1994), which provides that, for purposes of § 9613(g) of CER-
CLA, the date on which natural resource damage assessment regulations are



1994] HAZARDOUS WASTE POLLUTION 287

predictions by some commentators that the courts would reject
the “bootstrapping argument that the statute starts running again
each time Interior revises its regulations,”3¢ the court agreed
with the government. Because Congress intended both sets of
procedures to be in place before the limitations period com-
menced, the statute began running only when the Department
issued the second of the two sets of regulations.335

G. Limits on Liability

CERCLA limits liability for the owners and operators of both
vessels and facilities. For any vessel, other than an incineration
vessel,336 that carries hazardous substances as cargo or residue,
liability for each release may not exceed $300 per gross ton or
five million dollars, whichever is greater.33? Facilities and incin-
eration vessels may not be liable for more than the total of all
response costs plus fifty million dollars for natural resource dam-
ages per release.33® It is not clear whether continuous leaching
from a facility will be treated as a series of releases, each with its
own fifty million dollar damage limit, or as a single release.?3?
Liability for both response costs and damages is unlimited, how-
ever, if a release results from willful misconduct, willful negli-
gence, or violation of applicable regulations, or if the PRP fails to
cooperate with responsible federal officials.?¢® A PRP who fails,
without cause, to comply with an order for response action under

promulgated is the date on which the later of the revisions to the Type A and Type B
rules on remand from the decisions in Colorado v. United States Dep't of the Inte-
rior, 880 F.2d 481 (D.C. Cir. 1989), and Ohio v. United Stated Dep't of the Interior,
880 F.2d 432 (D.C. Cir. 1989), is published as a final rule in the Federal Register.

334. See Marten & McFarland, supra note 282, at 675. The authors pointed out
that if the government’s position is erroneous, the statute of limitations has already
run on actions concerning losses discovered more than three years ago. /d.

335. 33 Env't Rep. Cas. (BNA) at 1550. The court concluded that Congress
wanted natural resource trustees to exercise discretion in choosing between the two
assessment procedures. Accordingly, the § 9651(c) regulations were not in place
and the statute did not begin to run uatil all the regulations were issued. Id.

336. An incineration vessel is one that carries hazardous substances for the pur-
pose of on board incineration. 42 U.S.C. § 9601(38) (1988). Incineration vessels are
treated like facilities for purposes of CERCLA’s liability limits. Id. § 9607(c)(1)(D).

337. Id. § 9607(c)(1)(A).

338. Id. § 9607(c)(1)(D). Motor vehicles, aircrafts, pipelines, and rolling stock are
subject to different limits. Id. § 9607(c)(1)(C).

339. See Edward D. Warren & John A. Zackrison, Natural Resource Damages
Provisions of CERCLA, 1 NAT. REsources & Env't 18, 49 (1985) (arguing that
continuous leaching should be treated as a single release).

340. 42 U.S.C. § 9607(c)(2) (1988).
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sections 104 or 106 of CERCLA34 is liable for actual response
costs incurred as a result in addition to punitive damages of three
times those costs.342

H. Statutory Liens

CERCLA provides that response costs and natural resource
damages for which a person is liable constitute a lien in favor of
the United States on all property rights subject to or affected by a
removal or remedial action.343 In an en banc decision, the First
Circuit invalidated this lien provision as a deprivation of due pro-
cess.?# The court found that CERCLA provides no procedural
safeguards to protect against erroneous deprivation of a land-
owner’s significant property interest. The deprivation results
from the cloud on title, tainted credit rating, impaired ability to
sell, and reduced chances of obtaining a loan caused by the
lien34s The court suggested, though, that these shortcomings
could be overcome by the creation of minimal procedural
safeguards.346

1. Settlements
1. Settlement Procedures

In order to accelerate the pace of cleanup of hazardous waste
releases and minimize litigation, Congress in 1986 authorized
EPA to settle disputes.?4” Settlements must be approved by the
Attorney General and entered in the appropriate federal district
court as consent decrees.?*® Federal agencies with authority to
undertake response actions under the NCP may settle response

341. Id. §§ 9604, 9606.

342. Id. § 9607(c)(3); United States v. Parsons, 936 F.2d 526 (11th Cir. 1991).

343, 42 U.S.C. § 9607())(1) (1988). The lien arises at the time costs are first in-
curred or the time the PRP is notified of potential liability, whichever is later, and
continues until liability is satisfied or becomes unenforceable under CERCLAs stat-
ute of limitations. Id. § 9607(/)(2). Costs constituting the lien may be recovered in
an action in rem in federal district court. Id. § 9607(/)(4). Costs and damages attrib-
utable to a vessel create a maritime lien. Id. § 9607(m).

344. Reardon v. United States, 947 F.2d 1509 (1st Cir. 1991).

345. Id. at 1518.

346. Id. at 1522-23.

347. 42 U.S.C. § 9622(a) (1988). CERCLA'’s settlement provisions do not apply
to releases from vessels. Id. § 9607(h). For a good discussion of the factors PRPs
should consider in settlement negotiations, see Temkin & Tita, supra note 26, at 6-53
to 6-86.

348. 42 U.S.C. § 9622(d)(1)(A) (1988).
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cost claims if those claims have not been referred to the Justice
Department for further action.34?

When settlement negotiations concern a release or threatened
release that may have damaged natural resources under federal
trusteeship, the federal trustees must be notified and permitted
to participate in the negotiations.35® CERCLA also affords op-
portunities for public participation in settlement negotiations.35!
Environmental groups and other interested parties can seek to
intervene, for example, in proceedings seeking district court ap-
proval of consent decrees.

The In re Acushnet River & New Bedford Harbor*>2 court per-
mitted the National Wildlife Federation (“NWF”) to contest a
proposed consent decree involving a natural resource damage
claim. The United States and Massachusetts had sued a company
whose operation of a capacitor manufacturing plant caused the
contamination of the harbor with PCBs. The court concluded
that neither the federal nor state governments would adequately
represent the NWEF’s interests, because the sovereigns believed
that the proper measure of damages was the lesser of the costs of
restoring or replacing injured resources and lost use value; NWF
claimed that the proper measure was the cost of restoration or
replacement, or, failing that, of the acquisition of equivalent re-
sources, plus the lost use value.353 As a result, the court found a
significant adversity of interests between NWF and the sover-
eigns.354 But the court imposed conditions on NWF’s interven-
tion, including a prohibition on arguing to the jury the
conclusions to be drawn from evidence taken at trial.355

349. Id. § 9622(h)(1). The statutory procedures for such settlements are at id.
§ 9622(i).

350. Id. § 9622(3)(1). Natural resource damage liability is discussed infra at
§ VIIL

351. 42 U.S.C. § 9622(d)(2) (1988).

352. In re Acushnet River & New Bedford Harbor, 712 F. Supp. 1019 (D. Mass.
1989).

353. Id. at 1024.

354. Id. at 1024 n.7.

355. Id. at 1026. The First Circuit held that another environmental organization
lacked standing to appeal the district court's approval of a consent decree that obli-
gated two private PRPs to pay to the government more than $9 million in response
costs and more than $3 million in natural resource damages. United States v. AVX
Corp., 962 F.2d 108 (1st Cir. 1992).
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2. Settlement Terms and Conditions

CERCLA authorizes the government to enter into several dif-
ferent kinds of settlements. These include mixed funding agree-
ments, in which the costs of site investigation or cleanup are
shared among PRPs and EPA,35¢ and de minimis settlements,
which involve the early release of parties with minimal culpabil-
ity in exchange for cash payments reflecting the released PRP’s
equitable share of costs.357

A settlement that includes a covenant not to sue limits the fu-
ture liability of the settling PRP to the United States arising from
a release or threatened release.?’® Such settlements must meet a
series of conditions, including consistency with the public inter-
est.359 Factors relevant to that determination include the effec-
tiveness and reliability of the remedy, the nature of the risks
remaining at the facility, the extent to which the response action
provides a complete remedy, the extent to which technology used
in the response action is demonstrated to be effective, and the
availability of the Fund or other sources of money for any addi-
tional remedial actions that might eventually be necessary.360
Covenants not to sue are subject to judicial approval.36!

The Acushnet River court elaborated on the criteria for ap-
proval of covenants not to sue by the federal government. First,
the court held that the appropriate standard for judicial approval
is whether a covenant not to sue is “fair, adequate, and reason-
able, and consistent with the Constitution and the mandate of
Congress.”362 Second, despite a covenant not to sue, CERCLA
authorizes the government to sue for liability arising out of con-
ditions unknown at the time the government certifies that reme-
dial action has been completed.?é> Intervenor NWF argued that
this provision requires settlements containing a covenant not to
sue to include a “reopener” clause that permits further litigation

356. 42 U.S.C. § 9622(b)(1) (1988).

357. Id. § 9622(g). See Temkin & Tita, supra note 26, at 6-68 to 6-70.

358. 42 U.S.C. § 9622(c)(1) (1988).

359. Id. § 9622(f)(1)(A).

360. Id. § 9622(f)(4).

361. Id. § 9622(c)(1).

362. Acushnet River, 712 F. Supp. at 1027 (citing City of New York v. Exxon
Corp., 697 F. Supp. 677, 692 (S.D.N.Y. 1988)). The court deemed protection of the
public interest to be paramount. Id.

363. 42 U.S.C. § 9622(f)(6)(A) (1988). A covenant not to sue concerning future
liability may not take effect absent such a certification of completeness. Id.

§ 9622(5)(3).
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between the United States and settlors concerning further dam-
age due to conditions unknown at the time of settlement.3%* The
court stated in dictum that the provision preserving future rights
to sue does not seem to apply to a settlement that concerns solely
natural resource damages, and not response costs.36> Neverthe-
less, the court held that the provision did apply to the instant
case, in which a natural resource damage claim was tried before
resolution of a response cost claim. Although the court con-
ceded that Congress probably did not envision this situation, it
reasoned that the reopener provision should be applied “in order
to fulfill the more general intent of Congress with respect to the
proper manner of settling CERCLA actions.”366 If the provision
did not apply, the statute would provide no guidance on the ap-
propriate content of natural resource damage claim settle-
ments.3?” Moreover, even if the specific statutory reopener
provision does not apply to natural resource damage settlements,
the court found that such settlements nevertheless must contain a
reopener to promote the congressional mandate in favor of set-
tlements. In particular, a reopener is necessary to “ensure that
the federal government, and thus uitimately the taxpayer, does
not bear the costs of future unknown damages.”36% Because the
natural resource damage settlement before the court failed to
contain such a reopener, it was contrary to the public interest.36°

Third, the natural resource trustee with jurisdiction over the
damaged resources must consent in writing to a covenant not to
sue.370 A trustee may agree to a covenant not to sue only if PRPs
agree to undertake “appropriate actions necessary to protect and
restore” damaged natural resources.3”! NWF argued in Acushnet

364. Acushnet River, 712 F. Supp. at 1033.

365. Id. at 1035 (citing 42 U.S.C. § 9622(f)(6) (1988)).

366. Id. at 1036.

367. Id. at 1035.

368. Id. at 1037.

369. Id. at 1038.

370. 42 US.C. § 9622 (j)(2) (1988). Designation and notification of natural re-
source trustees is discussed infra at § VIII H.

371. 42 U.S.C. § 9622(j)(2) (1988). Although this requirement on its face applies
only to cases involving federal trustees, one court has concluded that, even when a
state trustee enters a natural resource damage settlement that contains a covenant
not to sue, § 9622(j)(2) requires provisions in the settlement to assure that PRPs will
take actions necessary to protect and restore the injured natural resources. Utah v.
Kennecott Corp., 801 F. Supp. 553, 569 n.20 (D. Utah 1992), appeal dismissed for
lack of jurisdiction, 14 F.3d 1489 (10th Cir. 1994). The court refused to approve the
consent decree in that case for failure to comply with that mandate. /d. at 570. For
another case refusing to approve a consent decree settling CERCLA natural re-
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River that this provision precludes settlements for substantially
less than the full natural resource damages asserted.3’2 The court
disagreed on the ground that few PRPs would agree to settle at
100 percent of liability, thereby thwarting Congress’ desire to en-
courage settlements.3”> CERCLA only requires the federal gov-
ernment to “assess the strengths and weaknesses of its case and
drive the hardest bargain it can.”?74 Although the court con-
cluded that the United States had complied with this require-
ment, it nevertheless refused to approve the consent decree
because the record failed to indicate that the federal trustee
agreed to the covenant not to sue, as CERCLA requires.375

Perhaps because of the perceived difficulty of prevailing in ac-
tions for natural resource damages, the Justice Department has
openly encouraged PRPs to settle those claims.?”6 The govern-
ment is willing to discuss cash-outs, PRP-conducted damage as-
sessments, PRP acquisition of replacement resources, and de
minimis settlement opportunities. Settlement continues to be
problematic, however. Two observers have asserted that “[t]here
are virtually no incentives . . . to settle a questionable natural
resource damage claim, other than the transaction costs that may
be incurred in litigation,”377 because CERCLA lacks a provision
for recovery of treble damages in a natural resource damage case
similar to the one applicable to response cost actions.3’8 A
trustee’s most powerful weapon in negotiations may be to
threaten to perform the damage assessment without PRP partici-
pation, which may increase the ultimate liability of PRPs, but
that threat is only realistic if the trustee has sufficient funds to
perform the assessment.37?

source damage claims, see New York v. SCA Serv.,, Inc., 36 Env’t Rep. Cas. (BNA)
1439 (S.D.N.Y. 1993).

372. 712 F. Supp. at 1033.
373. Id. at 1036.
374. Id.

375. Id. at 1036-37 (citing 42 U.S.C. § 9622(j)(2) (1988)). It is not clear from the
opinion whether the settlors never sought the trustee’s consent, or merely failed to
include evidence of such consent in the record.

376. See Marten & McFarland, supra note 282, at 674.

377. Id.

378. That provision imposes punitive damages on PRPs who fail without sufficient
cause to properly provide removal or remedial action upon issuance of an order to
do so by EPA. See 42 U.S.C. § 9607(c)(3) (1988); supra notes 341-42 & accompany-
ing text.

379. See Marten & McFarland, supra note 282, at 674.
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J. Liability Under Other Laws

CERCLA does not preempt additional liability under state law
for releases of hazardous substances.3® CERCLA’s waiver of
sovereign immunity permits the states to sue the United States
for violations of state environmental laws that deal with removal
and remedial actions as defined in CERCLA.38! Any person
who receives compensation for removal costs or natural resource
damages or for claims against the Superfund, however, may not
recover compensation under any other federal or state law for
the same costs or damages.382

K. Civil and Criminal Penalties

CERCLA provides two classes of administrative civil penalties
for violations of regulations or orders issued under the statute.3%3
Penalties may not exceed $25,000 per violation (Class I penalties)
or per day of continuing violation (Class II penalties), except in
the case of repeat violations.3® EPA calculates these penalties
by using factors that include the nature, circumstances, extent,
and gravity of the violation, and the violator’s ability to pay, de-
gree of culpability, and past history of violations.*®® Judicial re-
view of administrative penalty assessments is available in federal
district court for Class I penalties and in the Courts of Appeals
for Class II penalties.38 Federal district courts also can assess

380. 42 U.S.C. § 9614(a) (1988).

381. See United States v. Pennsylvania, 778 F. Supp. 1328 (M.D. Pa. 1991) (citing
42 U.S.C. § 9620(a)(4) (1988)) (involving Pennsylvania’s suit against the United
States Navy). Cf. United States ex rel. Dep’t of Fish and Game v. Montrose, 788 F.
Supp. 1485 (C.D. Cal. 1992) (under 42 U.S.C. § 9613(f) (1988), defendants in a
CERCLA § 107 action may assert counterclaims against a state plaintiff under both
CERCLA and state tort law). In Rospatch Jessco Corp. v. Chrysler Corp., 829 F.
Supp. 224 (W.D. Mich. 1993), the court held that § 120(a)(4) only authorizes suits
against the federal government for violations of state laws at facilities currently
owned or operated by the United States. Id. at 227-29. See also Redlands Soccer
Club, Inc. v. Department of the Army, 801 F. Supp 1432 (M.D. Pa. 1992). In Tenaya
Assoc. Ltd. Partnership v United States Forest Serv., No. CV-F-92-5375 REC (E.D.
Cal. May 18, 1993), however, the court concluded that CERCLA’s waiver of sover-
eign immunity was broad enough to permit state law claims against the United
States concerning a site which it no longer owned.

382. 42 U.S.C. § 9614(b) (1988).

383. Id. § 9609(a)-(b).

384. Id. § 9609(a)(1), (b).

385. Id. § 9609(a)(3).

386. Id. § 9609(a)(4), (b).
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civil penalties of up to $25,000 for each day that a violation
continues.387

Bounties of up to $10,000 are available from the Superfund to
anyone who provides information leading to the arrest and con-
viction of any person for a violation subject to a criminal penalty,
such as submission of false and misleading information.38¢ Any
person in charge of a vessel or facility from which a release of
hazardous substances occurs in amounts greater than the thresh-
old quantities designated by EPA who fails to provide appropri-
ate notification to the government or who knowingly submits
false or misleading information may be imprisoned for up to
three years for a first conviction and up to five years for second
or subsequent convictions.38?

L. Liability of Federal Agencies

1. Liability for Activities at Government-Owned or
Operated Facilities

Federal agencies are subject to and must comply with CER-
CLA to the same extent as nongovernmental entities.?9® The ex-
tent of the federal government’s liability under CERCLA may
depend on the nature of the governmental connection with facili-
ties at which a release or threatened release occurs and on the
reaction of the courts to the Justice Department’s claim that one
federal agency may not sue another.>! The government may in-
cur response cost and natural resource damages liability on the
basis of either its ownership or operation of hazardous waste fa-
cilities or its regulation of private activities involving hazardous
waste.

CERCLA imposes liability on four categories of “persons,”392
and it defines a person to include the federal government.93 Ac-
cordingly, the federal government may be a PRP if it is the per-
son who owns and operates a facility at which a hazardous
substance release occurs, or who owned or operated such a site at

387. Id. § 9609(c).

388. Id. §§ 9609(d), 9603(b).

389. Id. § 9603(b).

390. Id. § 9620(a)(1). See also id. § 9601(21) (defining a “person” potentially sub-
ject to liability to include the United States). See generally Stan Millan, Federal Fa-
cilities and Environmental Compliance: Toward A Solution, 36 Lov. L. Rev. 319
(1990); Gaydosh, supra note 174, at 21.

391. See infra notes 398-401 & accompanying text.

392. 42 U.S.C. § 9607(a) (1988). See supra § VII B.

393. 42 U.S.C. § 9601(21) (1988).
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the time of disposal.3®* In addition to its potential liability as a
present or past owner or operator, the federal government may
incur liability as the person who arranged for disposal of hazard-
ous substances at a facility from which there was a release,3% or
as the person who accepted hazardous substances for transport
to a leaking facility which it selected.39%

Despite CERCLA’s waiver of the government’s sovereign im-
munity to liability for hazardous substance releases at federal fa-
cilities,37 the Justice Department has taken the position that,
under the “unitary executive theory,” EPA cannot sue another
federal agency, and consequently, that EPA only has limited au-
thority to assess liability for activities at federal facilities.?*® This
theory is premised on the Constitution’s delegation of all execu-
tive power in the federal government to the President, who must
insure that the executive branch speaks with one voice.3%® Suits

394. See id. § 9620(a) (federal agencies are subject to and must comply with CER-
CLA to the same extent as nongovernmental entities, “including liability under [42
U.S.C. §9607].")

395. In Santa Fe Pac. Realty Corp. v. United States, 780 F. Supp. 687 (E.D. Cal.
1991), for example, the court declined the government’s summary judgment motion
on a claim that the Defense Department was liable as an “arranger™ in connection
with public auction sales under the Federal Property and Administrative Services
Act of 1949, 40 U.S.C. §§ 471-544 (1988), of chemicals, paints, solvents, insecticides,
and other surplus personal property. See also New York v. Allied Corp., 789 F.
Supp. 93, 98 (N.D.N.Y. 1992) (federal government liable as an arranger because the
Air Force sent hazardous solvents to dump site).

396. 42 U.S.C. § 9607(a)(4) (1988). In Price v. United States Navy, 818 F. Supp.
1326 (S.D. Cal. 1992), the court held the Navy 95 percent responsible in a private
cost recovery action because in the 1930’s the Navy shipped metal-containing paints,
used asbestos gaskets, and insulation to a junkyard. But in United States v. Vertac
Chem. Corp., 841 F. Supp. 884 (E.D. Ark. 1993), the court held that the Army was
not liable as an arranger in connection with wastes attributable to its contractor's
production of Agent Orange during the Vietnam War because the government
lacked the authority to control waste disposal activities and was not actually in-
volved in waste disposal decisions. Id. at 889-90.

397. The government also may waive its sovereign immunity to counterclaims al-
leging that the government is liable for response costs or natural resource damages
when it files a complaint under the CERCLA liability provisions. See, e.g., United
States ex rel. Dep’t of Fish and Game v. Montrose, 788 F. Supp. 1485, 1490-91 (C.D.
Cal. 1992) (citing United States v. 2,116 Boxes of Boned Beef, 726 F.2d 1481, 1490
(10th Cir. 1984)). One court has held that when the government files an action for
recovery of natural resources damages, the Federal Tort Claims Act waives the gov-
ernment’s immunity to counterclaims seeking indemnity because CERCLA natural
resource damage actions sound basically in tort. See Montrose, 788 F. Supp. at 1491
& n.2 (citing United States v. Yellow Cab, 340 U.S. 543, 554 (1951)); Spawr v.
United States, 796 F.2d 279, 281 (9th Cir. 1986); In re Acushnet River & New Bed-
ford Harbor, 712 F. Supp. 994, 1000 (D. Mass. 1989)).

398. See Davis & McCrum, supra note 146, at 66-67.

399. Id. at 66.
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or administrative orders by one arm of the federal government
against another would interfere with the President’s management
of the executive branch, according to the Justice Department.400
Moreover, there might not be a justiciable controversy in a suit
by one federal agency against another.4®? Recent decisions, the
legislative history of the Federal Facilities Compliance Act,402
and scholarly commentary all cast doubt on the validity of the
theory.403

To facilitate enforcement of CERCLA against other federal
agencies, EPA has sought to enter compliance agreements with
agencies responsible for sites with hazardous waste contamina-
tion. These agreements typically set deadlines for various
cleanup tasks, authorize citizen suits to force compliance with
these tasks, and stipulate penalties for failure to comply by the
responsible agency.404

A more direct means of avoiding the potential obstacles to en-
forcement posed by the unitary executive theory involves efforts
to impose CERCLA liability on government contractors, who
are protected neither by sovereign immunity nor the unitary ex-
ecutive theory, in the hope that such efforts will pressure the re-
sponsible agency to undertake necessary response action.405
Even if the agency does not respond to such pressure, contractors
held liable may seek indemnification from the federal govern-
ment under contract or statutory provisions.“%¢ In a case of first
impression, a federal district court held that the federal govern-
ment’s involvement with its contractor rendered the government
jointly and severally liable under CERCLA itself for response
costs as an operator.“?” The court found that the government
either knew or should have known that the treatment or disposal
of hazardous substances was inherent in the manufacturing pro-

400. Id. at 66-67.

401. Id. at 67.

402. Pub. L. No. 102-386, 106 Stat. 1505 (1992).

403. See Pollution on the Federal Lands III, supra note 1 at 72-73. For analysis
critical of the unitary executive theory, see generally, Herz, supra note 257.

404. See Davis & McCrum, supra note 146 at 67.

405. See id. See also Gaydosh, supra note 174, at 21.

406. Davis & McCrum, supra note 146, at 67. Defense contracts, for example,
sometimes contain indemnification provisions relating to unusually hazardous activi-
ties. See id. (citing 50 U.S.C. § 1431 (1988)).

407. FMC Corp. v. United States, 786 F. Supp. 471, 486-87 (E.D. Pa. 1992). The
case involved liability for cleanup costs at a facility in Front Royal, Virginia at which
FMC produced high tenacity rayon during World War II under contract with the
War Production Board.
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cess for which it had contracted.*®® On appeal, the Third Circuit
affirmed.4®® The court rejected the government’s contention that
sovereign immunity precluded liability for federal regulatory ac-
tivities, concluding that any such activities that would make a pri-
vate party liable if it engaged in them also imposed liability on
the government.*1® The United States was liable in this case as
an operator of the rayon production plant because it had become
involved in the plant not for the purpose of responding to a
threatened release of hazardous substances, but for the purpose
of regulating the plant’s production activities.®!! This regulation
was so extensive that it vested in the government substantial con-
trol over the production process and constituted active involve-
ment in facility activities.#12 Because the court was equally
divided on the question, it affirmed without discussion the dis-
trict court’s holding that the government was liable as an ar-
ranger.“’® If other courts agree the Third Circuit, private party
PRPs may be able to seek expanded contribution from federal
agencies, even if the unitary executive theory bars EPA from su-
ing those agencies directly. The government itself described its
potential liability under the principles adopted in FMC as “mas-
sive and far outpac[ing] anything Congress could have
imagined.”414

2. Liability for Government Regulation of Private Activities

The extent of the government’s liability and the legal status of
enforcement efforts against the government are even less clear
when federal participation in hazardous waste management ac-
tivities amounts to something less than ownership or sole opera-
tion of facilities. Commentators have speculated that federal

408. Id. at 484-85.

409. FMC Corp. v. United States Dep’t of Commerce, 29 F.3d 833 (3d Cir. 1994).

410. Id. at 840. The court stated that the government could be liable when it
acted in a regulatory capacity unless it was responding to an environmental emer-
gency.” Id. at 840-41.

411. Id. at 841-42. In United States v. Vertac Chem. Corp., 841 F. Supp. 884
(E.D. Ark. 1993), however, the court held that the United States was not liable as an
operator for response costs incurred in connection with hazardous wastes produced
during a contractor’s production of Agent Orange, despite the fact that the contrac-
tor followed the Army’s specifications and manufactured the chemicals in accord-
ance with directives issued under the Defense Production Act. The government was
not liable because it neither actually participated in facility operations nor directed
the manner in which wastes were disposed. Id. at 889.

412. FMC, 29 F.3d at 843.

413. Id. at 845-46.

414. FMC, 10 F.3d 987, 997 (3d Cir. 1993), vacared, 10 F.3d 1003 (3d Cir. 1994).
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agencies may be liable as operators if, as lessors, they become
involved in the operations of private mining lessees.#15 This lia-
bility may extend to federal oversight of mining activities under
the General Mining Law of 1872,41¢ including both patented and
unpatented claims; oil and gas and other mineral leasing under
the Mineral Leasing Act of 1920;417 and approval of these activi-
ties by the BLM, the Forest Service, the Bureau of Mines, and
the United States Geological Survey.#1® EPA guidance docu-
ments indicate, for example, that agencies that permit certain
hazardous waste management activities to take place may be-
come PRPs.41® Under statutes such as the General Mining Law
and the Mineral Leasing Act of 1920, the government has both
“permitted and encouraged . .. mineral production and inciden-
tal waste disposal activity.”420

Judicial precedents concerning federal liability for activities
engaged in by private entities on federal lands with agency ap-
proval are still scarce.#?! In one case, a private PRP procured a
stipulation that the federal government is a PRP at a site where
the BLM conducted or participated in mining or mineral process-
ing activities.“22 In other cases, private PRPs have named the
federal government as an additional PRP on the basis of its own-
ership interest in unpatented mining claims or its past practice of
encouraging, funding, and staffing mining activities within the

415. See Davis & McCrum, supra note 146, at 32. See also Nancy Mangone, The
Other Federal PRPs: Liability for Mining Wastes Under CERCLA and RCRA, 10
Va. EnvTL. LJ. 87, 97-98, 104 (1990). The author of the latter article had found no
cases testing this theory as of the publication date.

416. 30 U.S.C. §§ 21-42 (1988).

417. Id. §§ 181-287.

418. See Davis & McCrum, supra note 146, at 32,

419. Id. at 33 (citing 54 Fed. Reg. 34,237 (1989)).

420. Id.

421. In a suit seeking contribution for cleanup costs from the U.S. Coast Guard
for efforts, engaged in before the enactment of CERCLA, to respond to a hazardous
substance release, one court has determined that inadequate enforcement of envi-
ronmental regulation does not constitute ownership or control such that a govern-
ment entity is considered in the class of liable parties. United States v. Skipper, 781
F. Supp. 1106 (E.D.N.C. 1991). The government is theoretically liable in tort for
improper cleanups conducted under CERCLA, but in order to prevail in such an
action, the plaintiff would have to convince the court that the government’s activities
did not fall within the scope of the discretionary function exception to the Federal
Tort Claims Act. See PNRL, supra note *, at § 7.03[2). Typically, that will be a
difficult burden to sustain in the context of a government-implemented CERCLA
cleanup. See, e.g., Daigle v. Shell Oil Co., 972 F.2d 1527 (10th Cir. 1992) (holding
that the discretionary function exception did not apply).

422, See Temkin & Tita, supra note 26, at 6-26 (citing Robinson Brick Co. v.
United States, No. 86-C-838, Stipulated Final Judgment (D. Colo. June 26, 1987)).
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boundaries of current CERCLA sites.*2® Given the near univer-
sality of PRP attempts to enmesh as many other PRPs as possible
in litigation, and thus share the burden of CERCLA liability,
many more such efforts to force the government to contribute on
the basis of peripheral involvement in site activities are likely.#24

3. Unresolved Questions Concerning Federal Liability

Complaints that CERCLAs joint, several, and retroactive lia-
bility scheme is unfair have been legion,*? and industry has
sought repeatedly, thus far without success, to convince Congress
to amend that scheme.*?¢ Assuming Congress decides not to al-
ter the fundamental principles of liability for response costs and
natural resource damages, it still should consider changes to set-
tle questions concerning the extent of both private natural re-
source damage liability in actions brought by government natural
resource trustees and the federal government’s own liability for
both response costs and natural resource damages.

Two issues with great potential to generate conflicting lower
court decisions are whether the joint and several liability stan-
dard and the attenuated causation standard applicable to re-
sponse cost liability actions also apply in the context of suits for
natural resource damages. Despite indications that the courts
may impose more rigorous burdens of proof on the government
in the natural resource damage context than in the response cost
recovery context, at least with respect to causation,*?” no court
has yet enunciated a convincing rationale for making it more dif-
ficult for the government to seek compensation for natural re-
source damage assessment and resource replacement. The
presumption, discussed below,*28 that the natural resource trust-
ees are entitled to compensation if they conduct their damage

423. See id. (citing United States v. Apache Energy and Minerals Co., No. 86-C-
1675 (D. Colo. Sept. 29, 1986)).

424, See, e.g., Key Tronic Corp. v. United States, 766 F. Supp. 865 (E.D. Wash.
1991).

425. See, e.g., PERCIVAL ET AL., supra note 190, at 310-11; Richard A. Epstein,
The Principles of Environmental Protection: The Case of Superfund, 2 Cato J. 9
(1982); Linda J. Oswald & Cindy A. Schipani, CERCLA and the “Erosion” of Tradi-
tional Corporate Law Doctrine, 86 Nw. U. L. Rev. 259 (1992).

426. See, e.g., Industry Backed Liability Scheme Would Force Excise Tax Hike,
House Aid Says, Current Dev,, 24 Env't Rep. (BNA) 38-39 (May 14, 1993); Inside
EPA, June 18, 1993, at 9.

427. See supra notes 310-16 & accompanying text.

428, See infra § VIII Ll.c.
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assessments in accordance with applicable regulations??® appar-
ently indicates a legislative desire to facilitate damage recoveries
by easing the government’s burden of proof. The imposition of
special and more demanding liability and causation standards in
natural resource damage cases would be inconsistent with this
desire. To avoid confusion, Congress should clarify its intent
NOW.

The government’s liability as a facility owner or operator or as
a generator of hazardous substances which arranges for their dis-
posal at a private facility is relatively straightforward in con-
cept.43° Its liability in connection with the management of wastes
by those it regulates is more troublesome, as a matter of both
statutory interpretation3! and policy. To resolve uncertainties
under the current statute concerning the extent of the govern-
ment’s liability, Congress should specify whether that liability is
limited to releases arising out of the government’s ownership and
operation of federal facilities and the management of the wastes
it generates, or whether it extends to releases allegedly attributa-
ble to inadequate regulation by federal agencies of private con-
duct. It certainly is arguable that imposing liability for
inadequate regulatory supervision will provide incentives for
more careful agency consideration of the consequences of per-
mitting private activities on the federal lands with the potential
to generate hazardous substances.

Congress, however, has other, more direct means of minimiz-
ing the environmental contamination attributable to the private
use of the federal lands. The private users themselves may be
subject to liability for activities that cause hazardous substance
releases, not only under CERCLA, but also under the statutes
and regulations under which they seek permission to use the fed-
eral lands.32 That liability provides incentives for lease appli-
cants and other federal land users to act in an environmentally
responsible manner. Other laws require federal agencies to pre-
clude use of the federal lands without precautions that are ade-
quate to prevent and mitigate environmental harm that may
result from the management of hazardous substances. Statutes

429. See 42 U.S.C. § 9607(£)(2)(C) (1988).

430. See supra notes 390-96 & accompanying text.

431. See supra notes 415-424 & accompanying text.

432. Both Forest Service and BLM regulations, for example, seek to minimize
adverse environmental impacts attributable to the extraction of hardrock minerals
on the federal lands. See generally PNRL, supra note *, at § 25.04[3]. Similar con-
straints apply to coal and oil and gas leases. See id. §§ 22.04, 23.02[4]).
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such as the National Environmental Policy Act (“NEPA”)*33 and
the Endangered Species Act*3* require the agencies to consider
the environmental consequences of their decisions, including
those that involve the issuance of permits, licenses, and leases for
private use of the federal lands.*3> The agencies’ substantive en-
abling acts also may require them to impose conditions to protect
the environment on private permittees and licensees.*3¢ If the
agencies fail to comply with the statutes and regulations that re-
quire them to supervise private land users to prevent contamina-
tion of federal lands and resources, environmental groups and
other interested parties may seek to enjoin or invalidate actions
such as the issuance of mineral leases or permits. Faulty supervi-
sion by the agencies also is likely to come to the attention of
congressional oversight committees, which may respond by pub-
licly denouncing the agencies, cutting appropriations, or further
constraining agency discretion through amendments to the rele-
vant substantive enabling statutes.

The threat of Superfund liability may add little to these ex-
isting safeguards. Even if that threat would add additional pro-
tection, however, the costs of imposing liability for inadequate
federal regulation may exceed the benefits. Superfund litigation
has been nothing if not complicated, lengthy, and expensive. A
single case may involve more than a hundred PRPs. There can
be little doubt that if the courts established that the government
is subject to liability for its regulation of private activities, the
government would find itself named as a PRP in a myriad of
cases involving contamination of both federal and private
lands.#37 The necessity of reviewing the government’s decision
making concerning matters such as lease or permit issuance
would simply create another layer of issues for the courts to re-
solve in CERCLA liability cases.*3® There must surely be a more
efficient and effective way of assessing the adequacy of the gov-
ernment’s environmental regulation than in the crucible of a

433, 42 U.S.C. §§ 4321-4370a (1988).

434. 16 U.S.C. §§ 1531-1544 (1988).

435. See, e.g., PNRL, supra note *, at § 12.02[2][c].

436. See, e.g., 30 U.S.C. § 201(a)(3)(C) (1988) (requiring the Interior Secretary to
consider the effects of coal mining leases on the environment).

437. See supra note 424 & accompanying text.

438. Courts in response cost recovery actions already must determine whether the
response action was conducted in a manner consistent with the NCP. 42 U.S.C.
§ 9607(a)(4)(A)-(B) (1988).
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multi-party CERCLA cost-recovery or natural resource damage
case.

VIII.
ACTIONS FOR RECOVERY OF NATURAL
RESOURCE DAMAGES

A. Introduction

CERCLA imposes liability on PRPs for hazardous substance
releases or threatened releases that result in injury to, destruc-
tion of, or loss of natural resources.#3® The natural resource dam-
age liability provisions of CERCLA probably have their roots in
the public trust doctrine which the Supreme Court enunciated in
Illinois Central Railroad v. lllinois*° and which the state courts
have since expanded to include a variety of lands and re-
sources.“41 Recoveries for natural resource damage claims are
likely to be very large and in some instances may dwarf response
costs.#42 The federal government, for example, sought a $1.8 bil-
lion damage recovery at one site alone, the Rocky Mountain Ar-

439. Id. § 9607(a)(4)(C). For a useful compendium of source materials concern-
ing natural resource damages under CERCLA as well as other laws, see David R.
Hodas, Natural Resource Damages: A Research Guide, 9 PAce EnvrL. L. Rev. 107
(1991).

440. 146 U.S. 387 (1892). See Anderson, supra note 130, at 413-14; Mehron
Azarmehr, Natural Resource Damages Under CERCLA § 107: How the Liability
Rules Differ Between Actions for Natural Resource Damages and Response Costs, 22
Envtl. L. Rep. (Envtl. L. Inst.) 10655 (1992); Cynthia Carlson, Making CERCLA
Natural Resource Damage Regulations Work: The Use of the Public Trust Doctrine
and Other State Remedies, 18 Envtl. L. Rep. (Envtl. L. Inst.) 10299, 10303-07 (1988)
(noting both similarities and differences between the public trust doctrine and CER-
CLA'’s natural resource damage provisions); Howard Kenison, et al., State Actions
for Natural Resource Damages: Enforcement of the Public Trust, 17 Envtl. L. Rep.
(Envtl. L. Inst.) 10434, 10435-36 (1987); Eric P. Olson, Natural Resource Damages in
the Wake of the Ohio and Colorado Decisions: Where Do We Go From Here?, 19
Envil. L. Rep. (Envtl. L. Inst.) 10551, 10552 (1989); Russell, supra note 291, at 410;
Gina M. Chase, Remedying CERCLA’s Natural Resources Damages Provision: In-
corporation of the Public Trust Doctrine Into Natural Resource Damage Actions, 11
Va. EnvrL. LJ. 353 (1992). Professor Alison Rieser has argued that the natural
resource damage provisions of CERCLA codify the notion that the public has prop-
erty rights in non-commodity values of natural resources, and reflect the view that
the only effective way of protecting these rights is through the imposition of a public
trust. See Alison Rieser, Ecological Preservation As A Public Property Right: An
Emerging Doctrine In Search of a Theory, 15 HArRv. ENvTL. L. REV. 393, 426-33
(1991).

441. See the cases and authorities cited in PNRL, supra note *, at § 6.05[4].

442, See Jospeh J. Maraziti, Jr., Local Governments: Opportunities to Recover for
Natural Resource Damages, 17 Envil. L. Rep. (Envtl. L. Inst.) 10036, 10036 (1987).
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senal in Colorado.##* Liability includes the reasonable costs of
assessing the injury,** costs which can be large. Government
studies in the first year after the Exxon Valdez oil spill cost more
than $35 million.#4> Certain industries, notably mining and min-
eral processing operations, run particularly high risks of incurring
natural resource damage liability.**¢ Government officials have
recommended that industry PRPs attempt to control natural re-
source damage liability by participating in the remedy selection
process,*7 achieving prompt settlements,*8 and taking appropri-
ate steps to mitigate injuries as they occur.#+9

Given its limited enforcement resources, the federal govern-
ment, during the first decade of CERCLA’s operation,
subordinated the recovery of natural resource damages to re-
coupment of the costs of responding to hazardous substance re-
leases.*5° But despite this subordination of damage claims to
response cost recovery actions, trustees already have filed a sig-
nificant number of natural resource liability claims.#5! At least

443. United States v. Shell Oil Co., 605 F. Supp. 1064, 1084-86 (D. Colo. 1985)
(refusing to strike allegations pertaining to this sum as immaterial or scandalous).

444, 42 US.C. § 9607(a)(4)(c) (1988).

445. Marten & McFarland, supra note 282, at 672. By the end of the first three
field seasons, federal and state trustees had incurred $108 million in assessment
costs. See Thomas A. Campbell, Economic Valuation of Injury to Natural Resources,
6 NaT. REsources & Env't 28, 56 (Winter 1992).

446. See Peter Keppler & Louis J. Marucheau, Mining Wastes at the Crossroads:
Application of RCRA and CERCLA, 32 Rocky MTN. Min. L. InsT. 8-1, 8-26 (1986).
See also Alkire, supra note 28, at 7-33 to 7-37.

447. See Marten & McFarland, supra note 282, at 674-75 (providing a good de-
scription of what PRPs should expect when they become involved in the assessment
process).

448. According to one observer, “in some instances, resource damage claims ap-
pear to have become an expendable chip in bargaining over cleanup setilements.”
Anderson, supra note 130, at 420. See also Olson, supra note 440, at 10557. The
provisions of CERCLA concerning settlements are discussed supra at § VII L.

449. See Habicht, supra note 220, at 24-25.

450. One commentator stated in 1989 that the natural resource damage provisions
“to date have been doing little more than gathering dust.” Olson, supra note 440, at
10551. The government’s disinclination to pursue natural resource damage actions
may have been due to factors such as the Department of Interior's valuation regula-
tions, which arguably undervalued resources and unnecessarily complicated recov-
ery; Congress’s decision in the 1986 CERCLA amendments to cut off use of the
Superfund for damage assessments; and apathy toward or ignorance of the program
among natural resource trustees, EPA, and the Justice Department. /d. at 10552.
The Interior Department’s damage assessment regulations are discussed infra at
§ VIII L.

451. By mid-1991, about 25 cases had been filed by state trustees and about 12
more by the federal government. Marten & McFarland, supra note 282, at 670. See
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one case has been tried,*52 and parties have reached multi-mil-
lion dollar settlements in several other cases.*53 Some of these
settlements contained innovative remedial provisions. One re-
quired PRPs to give senior consumptive water rights and land to
the State of Colorado;#>* in another, PRPs promised to purchase
land for conversion to wetlands to compensate for nearby dam-
aged resources.*55 Damage claims are likely to proliferate in
light of the Department of Interior’s recent issuance of revised
damage assessment regulations.*’¢ One former EPA official
speculated that the federal government will be especially likely to
seek damages when a significant resource has been harmed, and

also Developments in the Law - Toxic Waste Litigation, 99 HArv. L. Rev. 1458, 1565
(1986).

452. Idaho v. Southern Refrigerated Transp., Inc., No. 88-1279 (D. Idaho Feb. 1,
1991) (PRP held liable for $87,000 to compensate for cleanup costs and loss of com-
mercial and recreational fish).

453. See Marten & McFarland, supra note 282, at 670; Anderson, supra note 130,
at 407. In September 1991, the City of Seattle entered a consent decree with the
National Oceanic and Atmospheric Administration (“NOAA?”), among others, in
which the City agreed to spend $5 million for habitat development projects and to
pay $250,000 more to the NOAA for natural resource and habitat restoration plan-
ning in connection with natural resource injuries sustained when the City released
hazardous substances through storm drains and combined sewer overflow dis-
charges. United States v. Seattle, No. C90-395 WD (W.D. Wash. Sept. 9, 1991). In
United States v. Montrose Chem. Corp., 827 F. Supp. 1453 (C.D. Cal. 1993), the
court approved a consent decree in which two paper companies agreed to pay nearly
$43 million dollars to restore injured resources in the ocean and harbors in and
around Los Angeles. See also United States v. AVX, Inc., 962 F.2d 108 (st Cir.
1992) (holding that intervenor lacked standing to appeal district court’s approval of
a consent decree requiring the payment of more than $3 million in natural resource
damages). Two additional defendants in the AVX case agreed to pay $10 million in
natural resource damages. See United States v. AVX Corp., No. 83-3882-Y (D.
Mass. Sept. 4, 1992). But cf. Utah v. Kennecott Corp., 801 F. Supp. 553 (D. Utah
1992), appeal dismissed for lack of jurisdiction, 14 F.3d 1489 (10th Cir. 1994) (refus-
ing to approve CERCLA settlement because it failed to require substantial protec-
tion of natural resources and undervalued natural resource damages by relying
exclusively on the loss-of-value method).

454, Colorado v. Union Carbide Corp., No. 83-C-2383 (D. Colo.). In Utah v.
Kennecott Corp., 801 F. Supp. 553 (D. Utah 1992), appeal dismissed for lack of juris-
diction, 14 F.3d 1489 (10th Cir. 1994), the court rejected a consent decree in which
Kennecott had offered to exchange water rights as part of the consideration for the
state’s covenant not to sue.

455. United States v. Alexander, No. G-86-267 (S.D. Tex.). See Carlson, supra
note 440, at 10304.

456. 59 Fed. Reg. 14,262 (1994). See, e.g., Habicht, supra note 220, at 3-4. Some
commentators have asserted, however, that the need to prove assessment costs are
reasonable will impose an additional burden on governmental plaintiffs seeking re-
covery of such costs. Duane Woodward & Michael R. Hope, Natural Resource
Darmage Litigation Under the Comprehensive Environmental Response, Compensa-
tion, and Liability Act, 14 Harv. EnvTL. L. Rev. 189, 195 (1990).
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a complete cleanup either will not be technically feasible or cost-
effective, or will not restore the injured resources.*%?

This part of the article analyzes the significant aspects of the
burgeoning field of natural resource damage assessment and re-
covery under CERCLA. Among other things, it discusses the
statutory definition of natural resources, the prerequisites to and
exemptions from damage liability, and the requirement that nat-
ural resource damage recovery plaintiffs be governmental enti-
ties. The article explores the NCP provisions that govern the
designation and notification of natural resource trustees and it
describes their duties. In-depth analysis of the contents and sta-
tus of the Interior Department’s 1994 revised natural resource
damage assessment regulations is followed by a review of dam-
age assessment litigation. This part concludes with an evaluation
of the probable future of natural resource damage assessment
and recovery.

B. Definition of Natural Resources

CERCLA defines “natural resources” as:
land, water, drinking water supplies, and other such resources be-
longing to, managed by, held in trust by, appertaining to, or other-
wise controlled by the United States (including the resources of the
fishery conservation zone established by the Magnuson Fishery
Conservation and Management Act),*58 any State or local govern-
ment, any foreign government, any Indian tribe, or, if such re-
sources are subject to a trust restriction on alienation, any member
of an Indian tribe.4>?
The definition’s references to government ownership, manage-
ment, or control effectively preclude a non-governmental entity
from recovering for natural resource damages.*6°
To recover compensation for injured natural resources under
CERCLA, a governmental entity must establish a nexus with
those resources.*! One commentator has divided natural re-
sources into four categories for purposes of determining whether

457. See Habicht, supra note 220, at 5-6.

458. 16 U.S.C. §§ 1801-1882 (1988 & Supp. V 1993).

459. 42 U.S.C. § 9601(16) (1988). The term “damages” means damages for injury
or loss of natural resources as recoverable under the Superfund claims and liability
provisions of CERCLA. Id. § 9601(6).

460. Satsky v. Paramount Communications, Inc., 7 F.3d 1464 (10th Cir. 1993).
But cf. infra notes 524-26, 580-586 & accompanying text.

461. See Barry N. Breen, CERCLA’s Natural Resource Damage Provisions: What
Do We Know So Far?, 14 Envil. L. Rep. (Envtl. L. Inst.) 10304, 10305 (1984).
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such a nexus exists: (1) resources owned by a government or over
which it has exclusive possession, as through a lease;%2 (2) re-
sources that are part of the public trust; (3) resources regulated
directly by a government for purposes of environmental protec-
tion;*63 and (4) resources that are not so regulated but that con-
stitutionally could be for such purposes.“6* The commentator
concluded that resources in the first category certainly meet the
nexus test and that resources in category two are probably cov-
ered.465 He speculated that the third category of resources
should be covered, and that the fourth category is least likely to
be covered, although the definition’s inclusion of resources “ap-
pertaining to” a governmental entity could be construed to en-
compass any resources within a sovereign’s jurisdiction.466

C. Exemptions From Liability%?
1. Damages Incurred Before 1980

PRPs are not liable for natural resource damages if the dam-
ages and the release that caused them occurred wholly before the
1980 effective date of CERCLA.4¢8 If a release occurred before
the enactment of CERCLA but damage did not occur until after
enactment, however, this exception does not preclude liability.469

The pre-1980 exemption can raise difficult issues involving the
segregation of damages caused by ongoing leaching of hazardous
substances. In the Acushnet River case, the court concluded that
incremental post-enactment damages caused by either pre- or
post-enactment releases are recoverable.4’ But when pre-enact-
ment releases result in both pre- and post-enactment damages, or

462. This category includes public domain land, parkland, national forests, mili-
tary installations, and other similar property in which the government’s interest is
“proprietary.” See id.

463. This category includes endangered species, coastal zones, public water sup-
plies, and air. Id.

464. Id.

465. Id. at 10305-06. See also Azarmehr, supra note 440, at 10657.

466. Breen, supra note 461, at 10306. The NCP defines natural resources to in-
clude those over which the United States has sovereign rights, and those within the
territorial sea, contiguous zone, exclusive economic zone, and outer continental shelf
belonging to, managed by, held in trust by, appertaining to, or otherwise controlled
by the United States. 40 C.F.R. § 300.600(a) (1993).

467. For discussion of statutory exemptions that apply to response costs as well as
natural resource damage liability, see supra § VII C.

468. 42 U.S.C. § 9607(f)(1) (1988); 43 C.F.R. § 11.71(g)(2) (1993). See also In re
Acushnet River & New Bedford Harbor, 716 F. Supp. 676, 679 (D. Mass. 1989).

469. See Idaho v. Bunker Hill Co., 635 F. Supp. 665, 675 (D. Idaho 1986).

470. Acushnet River, 716 F. Supp at 679.
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when pre-enactment releases continue after enactment and the
damages are readily divisible, the sovereign cannot recover for
damages incurred before passage of CERCLA.47! The court also
held that if damages are not divisible and either the damages or
the release that caused them continue after enactment, the gov-
ernment can recover the non-divisible damages in their en-
tirety.472 Damages occur for purposes of this exemption when
the property owner or some other entity incurs expenses due to
the injury to natural resources.4’> The party seeking to qualify
for the exemption has the burden of proving that damages or a
divisible portion thereof occurred before December 1980.474

2. Resources Covered By An EIS

A PRP incurs no natural resource damage liability if it demon-
strates that the damage was specifically identified as an irrevers-
ible and irretrievable commitment of natural resources in an
environmental impact statement (“EIS”) prepared under
NEPA“?5 or other comparable analysis in connection with a per-
mit or license application or similar proceeding.*’¢ Courts have
not yet resolved the question whether a state EIS or an EIS pre-
pared by private parties with government oversight triggers the
exemption.#”7 To qualify for this exemption, the PRP must prove
that the agency, in deciding to grant the permit or license for
which the EIS was prepared, authorized the commitment of nat-
ural resources, and that the facility or project was otherwise op-
erating within the terms of its permit or license.#’® The
legislative history of CERCLA indicates the rationale for this ex-
emption: “[I]n certain instances Federal officials make decisions
in which resource trade-offs must necessarily be made, and in
such cases liability for resource damage . . . should be limited.”47?

The leading case on this exemption is Idaho v. Hanna Mining
Co.#8® The company operated a pilot project for the operation of
a mine. It received an NPDES permit under the CWA from EPA

471. Id. at 685.

472. Id. at 686.

473. Id. at 683.

474. Id. at 687-88.

475. 42 U.S.C. §§ 4321-4370a (1988).

476. Id. § 9607(F)(1).

477. See Marten & McFarland, supra note 282, at 673.
478. Id.

479. S. Rep. No. 848, 96th Cong., 2d Sess. 88 (1980).
480. 882 F.2d 392 (9th Cir. 1989).
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and a use permit from the Forest Service to undertake full-scale
operation, but it never did so. Mining wastes from activities con-
ducted from 1917-67 allegedly contaminated ground and surface
waters and damaged aquatic life and wildlife. After Idaho sued
for injunctive relief and damages, the company moved for sum-
mary judgment, arguing that the state’s claim for natural re-
source damages was barred because the damages claimed had
been identified in an EIS and Environmental Assessment
(“EA”) prepared in 1982 by the Forest Service in connection
with the proposed reopening of the mine that never occurred.48!
The court held that the EIS exemption did not apply because
the damage arose from pre-1967 mining activities. The exemp-
tion, the court concluded, applies only for pollution caused by
the facility for which the EIS was prepared, not for problems that
developed before that facility existed.“82 Releases that would
have occurred whether or not the project for which the EIS was
prepared was carried out are not exempt. Accordingly, “liability
arising from past activities is not automatically extinguished by
an authorization in an EIS for a new project.”#83 In this case,
neither the EIS nor the EA discussed CERCLA liability.484

3. Prohibition on Double Recovery

Natural resource damage liability under CERCLA is not lim-
ited to amounts necessary to restore or replace the damaged re-
sources, but the statute prohibits double recovery for natural
resource damages or for damage assessment costs.*85 Conse-
quently, federal natural resource trustees should not be able to
recover damages when PRPs already have paid damages to a
state trustee for the same resource.®8¢ In certain situations,
though, different trustees may recover for injuries to different in-
terests in the same resource. Marten & McFarland argue, for ex-
ample, that “a burial ground on federal park land may have

481. Id. at 394.

482. Id. at 395. The court cited the legislative history, which indicated that re-
leases excluded from liability are those “which will occur . . . if such project or action
is carried out.” Id. (citing S. Rep. No. 848, 96th Cong., 2d Sess. 88 (1980)).

483. Id.

484. Id. The court added in dictum that to qualify for the exemption, the EIS
need not use the precise words “irreversible” and “irretrievable,” as long as the EIS
is “clear and unambiguous.” Id. at 396.

485. 42 U.S.C. § 9607(£)(1) (1988).

486. Marten & McFarland, supra note 282, at 674.
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compensable value to a tribal trustee independent of its value as
park land to a federal trustee . .. .”%7

D. Prerequisites to Recovery of Damages

A site need not be on the NPL for trustees to seek damages for
natural resources injuries sustained there.*®® If a site is on the
NPL, or is a federal facility, or has had remedial action scheduled
for it, the natural resource trustee may not commence an action
for natural resource damages prior to sixty days after it notifies
EPA and PRPs of its intent to file suit. Some courts have found
that the sixty-day notice period is not jurisdictional, but is only
meant to facilitate negotiated settlements.*8® The continuing va-
lidity of these cases is doubtful, however, in light of the Supreme
Court’s decision that a similar notice period under the citizen suit
provisions of RCRA is a mandatory prerequisite to bringing
suit.490

One court has held that the government is not required to ac-
tually spend money before it can seek to recover natural resource
damages, as it must do in actions to recover response costs.*?!
The government may not bring an action, however, before selec-
tion of a remedial action if EPA is diligently proceeding with a
RI/FS.492 States apparently need not apply to the federal govern-
ment for contracts or cooperative agreements before commenc-
ing their own actions for natural resource damages.+%?

E. Right to a Jury Trial

Several courts have ruled that PRPs are entitled to jury trials
on natural resource damage claims as these claims seek legal
damages, not equitable restitution.** Because recoveries must

487. Id.

488. See Anderson, supra note 130, at 420. According to Anderson, however,
trustees will face “tremendous obstacles” in such cases. /d.

489. See, e.g., Colorado v. ASARCO, Inc., 616 F. Supp. 822, 824-27 (D. Colo.
1985); New York v. General Elec. Co., 592 F. Supp. 291, 300 (N.D.N.Y. 1984) (claim-
ing presentation under § 112, 42 U.S.C. § 9612 (1988), and 60-day waiting require-
ment are not jurisdictional in actions brought under CERCLA’s liability provisions).
See also Marten & McFarland, supra note 282, at 673 & n.85, and cases cited therein.

490. Halistrom v. Tillamook County, 493 U.S. 20 (1989).

491. New York v. General Elec. Co., 592 F. Supp. 291, 298 (N.D.N.Y. 1984).

492. 42 U.S.C. § 9613(g)(1)(B)(ii) (1988).

493. See Idaho v. Southern Refrigerated Transp., Inc., 1991 U.S. Dist. LEXIS
1869, at *12-*13 (D. Idaho Jan. 24, 1991).

494. See United States v. Seattle, No. C90-395-WD (W.D. Wash. Nov. 30, 1990);
In re Acushnet River & New Bedford Harbor, 712 F. Supp. 994 (D. Mass. 1989);
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be devoted to restoration, replacement, or acquisition of
equivalent resources,*®> commentators have criticized these deci-
sions on the basis of the fundamentally restitutionary nature of
natural resource damage recoveries.*96

F. Appropriate Plaintiffs
1. Federal and State Governments

Both the federal and state governments can initiate natural re-
source damage actions for resources they own, manage, hold in
trust, or control.497 Although states lack the broad cleanup pow-
ers delegated to the federal government under CERCLA, they
have been in the forefront of attempts to recover natural re-
source damages as an enforcement tool against PRPs.498

2. Municipalities

The courts have split on the question whether municipalities
can recover natural resource damages under CERCLA, but the
weight of opinion appears to preclude such suits.#9® The courts in
Town of Boonton v. Drew Chemical Corporations® and City of
New York v. Exxon Corporations®! permitted suits by municipali-
ties to proceed.’®2 The Town of Boonton court rejected the de-
fendant’s argument that because the statute explicitly authorizes
recovery by states but not by localities,03 the latter are barred
from recovering damages. The court thought it anomalous to
give states a cause of action for damages but to exclude localities
from access to recovery, even though resources owned by local
governments are within the scope of resources protected by the

United States v. Allied Chem. Co., No. C-835898 (N.D. Cal. Sept. 14, 1984); United
States v. AVX Corp., No. 83-3882-Y (D. Mass. Mar. 27, 1986). See also Continental
Ins. Co. v. Northeastern Pharmaceutical & Chem. Co., 842 F.2d 977, 986-87 (8th Cir.
1988) (dictum). But see United States v. Wade, 653 F. Supp. 11, 13 (E.D. Pa. 1984)
(holding that the state’s claim for natural resource damages would properly be char-
acterized as equitable and would not give PRPs a right to a jury trial).

495. 42 U.S.C. § 9607(£)(1) (1988).

496. Habicht, supra note 220, at 19. See also Anderson, supra note 130, at 438,

497. The process of designating federal trustees is described infra at § VIII H.1.

498. See Habicht, supra note 220, at 20.

499. See generally Maraziti, supra note 442.

500. 621 F. Supp. 663 (D.N.J. 1985).

501. 633 F. Supp. 609 (S.D.N.Y. 1986).

502. See also City of New York v. Exxon Corp., 766 F. Supp. 177, 196-97
(S.D.N.Y. 1991) (city demonstrated that it was the “authorized representative” of
the state); City of New York v. Exxon Corp., 697 F. Supp. 677, 683-86 (S.D.N.Y.
1988).

503. 42 U.S.C. § 9607(f)(1) (1988).



1994] HAZARDOUS WASTE POLLUTION 311

statute.5 Accordingly, it said, cities should be regarded as states
for purposes of natural resource damage liability.5%5 Alterna-
tively, the court reasoned that the Act permits “the authorized
representative of any State” to act as a trustee to recover dam-
ages.5% As New Jersey statutes vest in localities the power to
represent the state in attempting to recover damages, the town of
Boonton could sue under CERCLA..507

Similarly, in Exxon Corporation, the court rejected the argu-
ment that only states, not cities, may sue for damages as an
“overly literal reading” of CERCLA that is inconsistent with the
Act’s broad remedial intention. The narrow interpretation, the
court reasoned, would prevent the authorities entrusted with the
management of public resources from suing to recover the costs
of protecting them 508

Courts refusing to hear damage suits brought by localities for
the most part have interpreted the statutory authorization for
states to sue as excluding local government plaintiffs.’®® In Town
of Bedford v. Raytheon Corporation,310 the court also pointed out
that the 1986 amendments to CERCLA created a different
mechanism for municipalities to protect their interests. Those
amendments authorize states to appoint natural resource trustees
to bring damage suits.5!! Municipalities may seek such designa-
tion from the state and then pursue damage claims as trustees.
This alternative remedial mechanism, the court concluded, un-
dermines the rationale of cases arguing that a broad interpreta-

504. See 621 F. Supp. at 666; 42 U.S.C. § 9601(16) (1988) (defining the term *nat-
ural resources” to include resources belonging to any local government).

505. 621 F. Supp. at 667.

506. Id. (citing 42 U.S.C. § 9607(f)(1) (1988)).

507. 621 F. Supp. at 667. See also City of New York v. Exxon Corp., 766 F. Supp.
177, 196-97 (S.D.N.Y. 1991). Despite its enunciation of this alternative rationale,
the court in Town of Boonton was not necessarily convinced that Congress intended
state law to govern the issue of who is an “authorized representative.” 621 F. Supp.
at 667.

508. 633 F. Supp. at 619.

509. See, e.g., Werlein v. United States, 746 F. Supp. 887, 908-10 (D. Minn. 1990)
(holding that only a state or the United States government could recover for dam-
ages under CERCLA). Cf. City of Philadelphia v. Stepan Chem. Co., 713 F. Supp.
1484 (E.D. Pa. 1989) (stating that when allocating the burden of proof in actions to
recover response costs, states do not include municipalities); City of Heath v. Ash-
land Oil, Inc., 834 F. Supp. 971, 976-77 (S.D. Ohio 1993) (same).

510. 755 F. Supp. 469 (D. Mass. 1991).

511. Id. at 472; 42 U.S.C. § 9607(f)(2)(B) (1988).
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tion of the term “state” is necessary to permit municipalities to
present claims on their own behalf.512

In Mayor and Council of the Borough of Rockaway v. Klock-
ner & Klockner,513 the same judge who issued the Town of Boon-
ton decision retreated from that decision, relying on the
provisions of the 1986 amendments5!4 cited by the court in Town
of Bedford.5'5 In addition, Judge Ackerman concluded that Con-
gress deliberately chose to centralize decisions regarding natural
resource damage recoveries in the state; Congress did so, the
court found, to prevent the parochial views of a locality from af-
fecting matters of statewide concern and to avoid a proliferation
of inconsistent litigation strategy and settlement approaches by a
wide range of plaintiffs with counsel of variable quality and expe-
rience.51¢ Although the Borough of Rockaway decision does not
preclude states from designating local governments as natural re-
source trustees, the court concluded that a New Jersey executive
order had designated the state’s Department of Environmental
Protection and Energy as the state’s sole trustee.517

The cases concluding that local governments may not sue for
natural resource damages have some logical appeal. The statute
provides that liability for natural resource damages shall be to
“the State” for resources belonging to, managed by, controlled
by, or appertaining to it.51®# CERCLA’s definition of a “state”
does not refer to local governments.51° Furthermore, Congress
explicitly referred to localities as well as states in its definition of
natural resources,52° indicating that it knew how to differentiate
between the two.

Although the conclusion that CERCLA does not authorize lo-
cal governments to bring natural resource damage actions results

512. 755 F. Supp. at 472. The court felt that it would be inappropriate for natural
resource damage claims to be subject to “the parochial views of a state’s political
subdivision.” Id. at 473.

513. 811 F. Supp. 1039 (D.N.J. 1993).

514. 42 U.S.C. § 9607(£)(2)(B) (1988).

515. 811 F. Supp. at 1047-49.

516. Id. at 1049-50.

517. Id.

518. 42 U.S.C. § 9607(£)(1) (1988).

519. Id. § 9601(27). Furthermore, interpreting the term “state” in § 9607(f)(1) to
exclude localities would be consistent with the conclusion of some courts that munic-
ipalities are not included within the term “state” for purposes of bringing response
cost recovery actions. See, e.g., City of Philadelphia v. Stepan Chem. Co. 713 F.
Supp. 1484 (E.D. Pa. 1989) (interpreting § 9607(a)(4)(A)).

520. 42 U.S.C. § 9601(16) (1988).
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in the centralization of decision making authority in a limited
number of entities,??! it also may sever that authority from the
entity with the greatest stake in the injured resource. For natural
resources belonging to or managed by a municipality, that entity
would appear to be the local government. Despite their principal
holdings, cases such as Town of Bedford and Borough of Rocka-
way address that concern by recognizing the ability of the states
to authorize localities to represent them in natural resource dam-
age actions involving resources that are primarily of local
concern.522

3. Private Persons

Several courts have held that private persons may not sue for
natural resource damages under CERCLA.52 Even so, it is con-
ceivable that private owners can sue if the resources they own are
subject to significant government regulation or control. The pre-
amble to the Interior Department’s damage assessment regula-
tions appears to limit the availability of damages to instances in
which the resources harmed are owned by governments, not by
private parties.52¢ But the Department, defending the validity of
the regulations, claimed that this provision actually extends be-
yond government ownership to situations involving “a substan-
tial degree of government regulation, management or other form
of control over [private] property.”s25> The court reviewing the
regulations indicated that, absent this gloss on the facial meaning
of the regulations, the regulations would “pose a serious risk of
running afoul of CERCLA.”526 Exactly what constitutes “sub-

521. See supra note 516 & accompanying text.

522. See, e.g., Borough of Rockaway, 811 F. Supp. at 1049 n. 8.

523. See Artesian Water Co. v. New Castle County, 851 F.2d 643 (3d Cir. 1988);
United States v. Southeastern Pennsylvania Transp. Auth., 24 Env't Rep. Cas.
(BNA) 1860, 1865 (E.D. Pa. 1986); Thompson v. Andersen Window Corp., 1989 U.S.
Dist. LEXIS 871 (D. Minn. Jan. 27, 1989); Patrick T. Michael, I1I, Comment, Natural
Resource Damages Under CERCLA: The Emerging Champion of Environmental
Enforcement, 20 Pepp. L. REV. 185 (1992) (recommending the creation of a private
right of action for natural resource damages).

524. See 51 Fed. Reg. at 27,696; Ohio v. United States Dep't of the Interior, 880
F.2d 432, 460-61 (D.C. Cir. 1989).

525. Ohio v. United States Dep't of the Interior, 880 F.2d at 461 (D.C. Cir. 1989).
The court remanded the regulations to Interior for clarification, since this interpreta-
tion did not appear in either the regulations or the preamble. Id. For a discussion of
the Department’s response on remand, see infra § VIII 1.2. Cf. Kenison, et al., supra
note 440, at 10439-40 (arguing that states should be able to recover for injuries to all
interests, public and private, in natural resources).

526. 880 F.2d at 461.
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stantial” government regulation or control sufficient to trigger
the right to sue for natural resource damage is unclear. Because
the Interior Department’s final damage assessment regulations
provide little guidance on the issue, its resolution likely will re-
quire judicial review of those regulations’ applicability on a case-
by-case basis.

G. Arntorneys Fees

CERCLA does not indicate whether attorneys fees may be
awarded in actions for natural resource damages.5?? Although
the government may be able to argue that assessment costs in-
clude attorneys fees, some commentators have characterized the
argument as unconvincing.52¢6 One court elected not to make an
award of attorneys fees for unexplained reasons.52® When it is-
sued its revised damage assessment regulations in 1994, the Inte-
rior Department did not take a position on whether attorneys
fees incurred in litigation over the results of the damage assess-
ment are recoverable. According to the agency, fees for attor-
neys involved in work specifically allocable to damage
assessment are recoverable as assessment costs.530

The damage assessment regulations authorize the recovery of
the indirect costs of the damage assessment process. In United
States v Rohm and Haas Co.,53! the Third Circuit held that over-
sight costs incurred by EPA in a removal action are not recover-

527. An issue that has generated considerable litigation is whether plaintiffs in
response cost recovery actions under CERCLA may recover attorneys fees. In Key
Tronic Corp. v. United States, 114 S. Ct. 1960 (1994), the Supreme Court held that
CERCLA does not authorize the award of private litigant attorneys fees associated
with bringing a cost recovery action or the negotiation of a consent decrec with
EPA. Id. at 1967. The costs of identifying other potentially responsible parties,
however, are recoverable as necessary costs of response. Id. See also FMC Corp. v
Aero Indus., Inc., 998 F.2d 842 (10th Cir. 1993) (nonlitigation attorneys fees are
recoverable in private cost recovery actions). Although the issue was not before it,
the Court seemed to endorse decisions holding that the government may recover its
litigation expenses, including attorneys fees, in § 107 cost recovery actions. Key
Tronic Corp., 114 S. Ct. at 1996. CERCLA authorizes the recovery of attorneys fees
in citizen suits, 42 U.S.C. § 9659(f) (1988), and in suits to recover response costs that
the government erroneously ordered the plaintiff to pay in an abatement action. Id.
§ 9606(b)(2)(E). See generally Kenneth A. Freeling, Recovery of Attorneys Fees in
CERCLA Private-Party Cost Recovery Actions: Striking A Balance, 23 Envtl. L.
Rep. (Envtl. L. Inst.) 10477 (1993); Janet Morris Jones, Comment, Attorneys Fees:
CERCLA Private Recovery Actions, 10 PACE ENvTL. L. REV. 393 (1992).

528. See Marten & McFarland, supra note 282, at 672.

529. Idaho v. Hanna Mining Co., 882 F.2d 392, 396 (9th Cir. 1989).

530. See 59 Fed. Reg. 14,264, 14,270 (1994).

531. 2 F.3d 1265 (3d Cir. 1993).



1994] HAZARDOUS WASTE POLLUTION 315

able from PRPs in a response cost recovery action.’3 The
Interior Department has dismissed that precedent as irrelevant
to recovery of the indirect costs of damage assessments, which it
characterizes as costs that trustees will incur as they undertake
resource restoration, rather than as oversight costs.533

H. National Contingency Plan Provisions
1. Designation of Trustees

CERCLA delegates to the President or an authorized state
representative the authority to act on behalf of the public as the
trustee of natural resources in recovering damages.>3¢ State gov-
ernors are responsible for appointing state trustees.>s The Presi-
dent designated the Secretaries of Defense, Interior, Agriculture,
and Commerce as federal trustees.53¢ Under the CWA’s oil spill
provisions and CERCLA, the NCP charges the Secretary of
Commerce with the responsibility of protecting natural re-
sources found in or under navigable waters, tidally influenced
waters, or waters of the contiguous zone, the exclusive economic
zone, and the outer continental shelf, and in upland areas serving
as habitat for marine mammals and other protected species.>¥?
The Interior Secretary is responsible for natural resources man-
aged or protected by the Department, including migratory birds,
certain anadromous fish, endangered species, marine mammals,
federally-owned minerals, and certain federally-managed water
resources.53® For natural resources located on, over, or under
land administered by the United States, the trustee is the head of
the Department in which the land management agency is
found.s?* The head of the agency authorized to manage or pro-
tect those resources acts as trustee for natural resources located
in the United States but not otherwise described in the
regulations.>40

532. Id. at 1278.

533. 59 Fed. Reg. 14,262, 14,276 (1994). But see 43 C.F.R. § 11.83(b)(1)(ii), cited
at 59 Fed. Reg. at 14,285 (an example of indirect costs is traditional overhead).

534. 42 U.S.C. § 9607(£)(1) (1988).

535. Id. § 9607(F)(2)(B).

536. Exec. Order. No. 12,316, 46 Fed. Reg. 42,237 (1981).

537. 40 C.F.R. § 300.600(b)(1) (1993).

538. Id. § 300.600(b)(2).

539. Id. § 300.600(b)(3).

540. Id. § 300.600(b)(4).
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2. Notification of Trustees

OSCs must notify federal or state trustees promptly whenever
they learn of injuries or potential injuries to natural resources
within their jurisdictions.54* The OSC or RPM must collect facts
expeditiously about a release, and make available to affected
trustees information and documentation to assist them in deter-
mining the extent of actual or potential natural resource inju-
ries.5¥2 Trustees may then take appropriate action, such as
requesting the initiation by the lead agency of removal or reme-
dial actions not already begun, the issuance of administrative or-
ders by EPA, or the initiation by the Justice Department of
liability actions against PRPs.543 Trustees also may carry out nat-
ural resource damage assessments under the Interior Depart-
ment’s regulations.>#

3. Duties of Trustees

Trustees must assess injury to, destruction of, or loss of natural
resources under their jurisdiction.54> More specifically, trustees,
upon notification or discovery of injury or threat to natural re-
sources, conduct preliminary surveys of the affected area; coop-
erate with OSCs and RPMs in coordinating assessments,
investigations, and planning; carry out damage assessments; and
devise and implement a plan for the restoration, rehabilitation,
or replacement of the damaged resource, or acquisition of
equivalent resources.>*¢ Trustees also may ask the Justice De-
partment to seek compensation from PRPs for damages and the
costs of assessment.547 Trustees may participate in negotiations
between the Attorney General and PRPs to obtain PRP-financed
or PRP-conducted assessments and restorations, request that an
authorized agency issue an administrative order or pursue injunc-
tive relief against PRPs, and request that the lead agency under-
take removal or remedial action.548

The NCP fails to allocate responsibility when injuries occur to
natural resources involving multiple trustees with overlapping ju-

541. Id. §§ 300.305(d), 300.320(a)(6); 43 C.F.R. § 11.20(a)(2) (1993).

542. 40 C.F.R. § 300.315(c) (1993).

543. Id. § 300.615(c)-(d).

544. Id. § 300.615(c)(3).

545. Upon request from a state, they may assess damages for natural resources
under state trusteeship. 42 U.S.C. § 9607(£)(2)(A) (1988).

546. 40 C.F.R. § 300.615(c) (1993).

547. Id. § 300.615(d).

548. Id. § 300.615(d)-(e).
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risdictions.>*® It provides only that “[w]here there are multiple
trustees, because of coexisting or contiguous resources or concur-
rent jurisdictions, they should coordinate and cooperate in carry-
ing out [their] responsibilities [under the NCP}.”55° The Interior
Department’s damage assessment regulations do little to remedy
this defect.551 They envision the designation of a “lead author-
ized official,” defined as a

Federal or State official authorized to act on behalf of all affected

Federal or State agencies acting as trustees where there are multi-

ple agencies . . . affected because of coexisting or continuous natu-

ral resources or concurrent jurisdiction.>52
But the regulations do not provide any process for designating
such an official.553

This failure raises potential difficulties because the interests of
the various trustees may conflict. Menefee argues, for example,
that federal trustees may have greater legal responsibility for spe-
cies protected by the Endangered Species Act than do state trust-
ees, while the latter may have a greater responsibility to protect
sports fishing.55¢ He adds that “it is likely that complexities of
federal and state law may lead to overlapping or conflicting
claims.”s55 Well before the issuance of the Interior Department’s
damage assessment regulations, Menefee emphasized the need
for clear guidance in resolving such conflicts.556 To date, neither
EPA nor the Interior Department has provided it.

I. Measure of Damages
1. Introduction to the Department of Interior Regulations

a. Scope and Purpose of the Regulations

CERCLA required the President, through officials designated
in the NCP, to issue regulations by December, 1982 for the as-
sessment of natural resource damages caused by a release of oil

549. See Marten & McFarland, supra note 282, at 671.

550. 40 C.F.R. § 300.615(a) (1993).

551. These regulations are discussed infra at § VIII L.

552. 43 C.ER. § 11.14 (1993).

553. Marten & McFarland, supra note 282, at 671.

554. Mark Menefee, Recovery for Natural Resource Damages Under Superfund:
The Role of the Rebuttable Presumption, 12 Envtl. L. Rep. (Envtl. L. Inst.) 15057,
15059 (1982).

555. Id.

556. Id.
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or hazardous substances.55” The Interior Department first issued
damage assessment regulations in 1986.558 It revised then in
1988, following adoption of the 1986 amendments to CER-
CLA,5%° and again in 1994,560 after the Court of Appeals for the
District of Columbia Circuit invalidated important portions in
two 1989 decisions.5! The Department is obligated to revise the
regulations as appropriate every two years.562

CERCLA requires that the damage assessment regulations
specify both standard procedures for simplified (Type A) damage
assessments and alternative protocols for conducting assessments
in individual cases to determine the type and extent of injury,
destruction, or loss of resources (Type B assessments).56> The
regulations aim to provide standardized and cost-effective364 pro-

557. 42 U.S.C. § 9651(c)(1) (1988). Congress later extended the deadline after
the Interior Department, to whom the President delegated responsibility for drafting
the regulations, missed the deadline. Id. Initially, Congress intended that these reg-
ulations apply to the CWA'’s oil spill provisions as well as to CERCLA. Id. The Oil
Pollution Act of 1990, 33 U.S.C. §§ 2701-2761 (Supp. V 1993), however, provided
that the Interior Department’s regulations would continue to apply to oil spills only
until new natural resource damage assessment regulations are issued by the NOAA.
See S. Rep. No. 94, 101st Cong., 1st Sess. 15 (1990); 59 Fed. Reg. 14,262, 14,262
(1994). For commentary on the damage assessment process and the economic con-
cepts involved in that process, see Kevin M. Ward & John W Duffield, NATURAL
Resource DamacEs: Law anp EcoNowmics (1992); Anderson, supra, note 130, at
40-56; Frank B. Cross, Natural Resource Damage Valuation, 42 VanD. L. Rev. 269
(1989); John Gerald Gleeson, et al., Defending Natural Resource Damage Claims:
Minimizing the Liability of Responsible Farties, 70 U. DETROIT-MERCY L. REV. 281
(1993); Thomas A. Grigalunas & James J. Opaluch, Assessing Liability for Damages
Under CERCLA: A New Approach for Providing Incentives for Pollution Avoid-
ance?, 28 NAT. REsources J. 509 (1988); Olson, supra note 440; Woodward &
Hope, supra note 456; Heidi Wendel, Note, Restoration as the Economically Efficient
Remedy for Damage to Publicly Owned Natural Resources, 91 CoLum. L. REv. 430
(1991); Edward J. Yang, Valuing Natural Resource Damage: Economics for CER-
CLA Lawyers, 14 Envtl. L. Rep. (Envtl. L. Inst.) 10311 (1984).

558. 51 Fed. Reg. 27,674 (1986). These regulations covered Type B assessments
for individual cases. See 42 U.S.C. § 9651(c)(2)(B) (1982). The Interior Department
issued its first regulations for simplified Type A assessments in March, 1987. 52 Fed.
Reg. 9,042 (1987).

559. 53 Fed. Reg. 5,166 (1988).

560. 59 Fed. Reg. 14,262 (1994). The current regulations are at 43 C.F.R. pt. 11
(1993), as amended at 59 Fed. Reg. 14,262 (1994).

561. Colorado v. United States Dep’t of the Interior, 880 F.2d 481 (D.C. Cir.
1989); Ohio v. United States Dep’t of the Interior, 880 F.2d 432 (D.C. Cir. 1989).
For a discussion of the Colorado and Ohio decisions, see infra § VIII 1.1.d.

562. 42 U.S.C. § 9651(c)(3) (1988); 43 C.F.R. § 11.12 (1993).
563. 42 U.S.C. § 9651(c)(2) (1988).

564. Cost-effectiveness means the least costly activity providing the selected level
of benefits. 43 C.F.R. § 11.14(j) (1993).
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cedures for assessing natural resource damages.5* They supple-
ment procedures included in the NCP for the identification,
investigation, study, and response to discharges of 0il3¢6 or re-
leases of hazardous substances,s” and permit natural resource
trustees®s® to determine compensation for injuries¢® to natural
resources®’® not addressed by response actions.57!

The regulations authorize trustees to recover costs and dam-
ages in natural resource actions in four ways. First, a trustee who
performs an assessment in accordance with the regulations may
recover natural resource damages to compensate for injuries at-
tributable to a discharge or release.572 Second, trustees may re-
cover costs of emergency restoration efforts.5’> Third, trustees

565. Id. § 11.11.

566. The term “oil” is defined in id. § 11.44 (bb) by reference to the CWA's ail
spill provisions, 33 U.S.C. § 1321 (a)(1) (1988).

567. This term is defined in 43 C.F.R. § 11.14(u) (1993) by reference to CERCLA
§ 101(14), 42 U.S.C. § 9601(14) (1988).

568. A trustee is any federal natural resources management agency designated in
the NCP and any state agency chosen by the governor that may pursue claims for
damages in court under 42 U.S.C. § 9607(f) (1988) or against the Superfund under
id. § 9611(b). 43 C.F.R. § 11.14(rr) (1993).

569. Injuries include measurable adverse changes in the chemical or physical
quality or viability of a natural resource resulting either directly or indirectly from
exposure to a discharge of oil or release of a hazardous substance, or exposure to a
product of reactions resulting from such a discharge or release. 43 C.F.R. § 11.14(v)
(1993). Injury encompasses destruction or loss. Id. Definitions of injuries to spe-
cific resources are provided in id. § 11.62.

570. Natural resources are defined broadly as land, fish, wildlife, biota, air, water,
groundwater, drinking water supplies, and other resources belonging to, managed
by, held in trust by, appertaining to, or otherwise controlled by the United States,
any state or local government, any foreign government, or any Indian tribe. Id.
§ 11.14(z). Archaeological and other cultural resources are not “natural resources”
for purposes of CERCLA, but trustees may include in a damage assessment the loss
of archaeological and cultural services provided by a damaged natural resource. See
59 Fed. Reg. 14,262, 14,269 (1994).

571. 43 CF.R. § 11.10 (1993).

572. Id. § 11.15(a)(1)(ii). That amount will be reduced to reflect any mitigation of
those injuries by PRP-directed response actions, but will be increased if those re-
sponse actions cause additional, reasonably avoidable injuries. Id. The regulations
apply only in the event of an actual release or discharge, as opposed to a threat of
release or discharge. 59 Fed. Reg. 14,262, 14,279-80 (1994).

573. 43 CF.R. § 11.15(a)(2) (1993). A natural resource emergency involves any
situation requiring immediate action to avoid an irreversible loss of natural re-
sources or to prevent or reduce any continuing danger to natural resources, or a
situation in which there is similar need for emergency action. Id. § 11.21(a)(2). In
the event of such an emergency, the trustee must contact the National Response
Center to report the discharge or release and to request immediate response action.
Id. § 11.21(a)(1). If no such action is taken at the site within a time the trustee
determines is reasonable, or if such actions are insufficient, the trustee is authorized
to engage in on-site response actions or limited off-site restoration activity necessary
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who have performed proper assessments may recover the reason-
able57¢ and necessary costs of the assessment.5’> These include
the costs of performing all phases of the assessment process, and
the administrative costs incidental to the assessment and any res-
toration5’¢ or replacement’’’ undertaken.5’® Finally, trustees
may recover interest on the foregoing amounts, accruing from
the later of the date of demanded payment in writing or the date
of the expenditure.>”®

b. Application to Private Resources

CERCLA defines natural resources as land, fish, wildlife, bi-
ota, air, water, and other resources “belonging to, managed by,
held in trust by, appertaining to, or otherwise controlled by” fed-
eral, state, local, or foreign governments or Indian tribes.580 In
its decision remanding the initial 1986 damage assessment regula-
tions,>8! the Court of Appeals for the District of Columbia Cir-
cuit requested clarification on the extent to which the Interior
Department believed that the statute permits recovery for inju-
ries to resources not owned by the government.582 The 1986 reg-

to prevent or reduce the immediate migration of oil or hazardous substances onto or
into the resources under its trusteeship. Id. § 11.21(b).

574. Assessment costs are “reasonable” when the injury determination, quantifi-
cation, and damage determination aspects of the assessment phase have a well-de-
fined relationship to one another and are coordinated; the anticipated increment of
extra benefits in terms of the precision or accuracy of estimates obtained by using a
more costly methodology are greater than the anticipated increment of extra costs of
that methodology; and the anticipated cost of the assessment is expected to be less
than the anticipated damage amount determined during the assessment. /d.
§ 11.14(ee).

575. Id. § 11.15(a)(3)(i).

576. Restoration and rehabilitation are defined as actions taken to return an in-
jured resource to its baseline condition, as measured in terms of the injured re-
source’s physical, chemical, or biological properties or the services it previously
provided, when such actions exceed the level of response to the site under the NCP.
Id. § 11.14(l0). See generally Kathryn Chelinda MacDonald, The Recovery of Resto-
ration Costs: Analytical Synthesis of Common-Law Property Damages, Restitution,
and Natural Resource Damages Under CERCLA, 5 TuL. EnvTL. L. J. 255 (1991).

577. Replacement or acquisition of equivalent resources means the substitution
for an injured resource of a resource that provides the same or substantially similar
services, when such substitutions exceed the level of response actions determined
appropriate to the site under the NCP. 43 CF.R. § 11.14(ii) (1993).

578. Id. § 11.15(a)(3), as amended by 59 Fed. Reg. 14,262, 14,281 (1994).

579. Id. § 11.15(a)(4).

580. 42 U.S.C. § 9601(16) (1988). For a discussion of the meaning of each of the
statutory terms, see Warren & Zackrison, supra note 339, at 20-21.

581. Ohio v. United States Dep’t of Interior, 880 F.2d 432 (D.C. Cir. 1989). The
Ohio case is discussed infra at notes 596-616 & accompanying text.

582. 880 F.2d at 461.
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ulations seemed to preclude recovery for damage to any privately
owned resources, but at oral argument, counsel for the Interior
Department indicated that a substantial degree of government
control over the resources would suffice to permit recovery.ss3

In the preamble to the 1994 regulations, the Department inter-
preted the court’s decision as not requiring it to define precisely
which privately owned resources are covered by the damage as-
sessment regulations. The agency noted that the statutory defini-
tion of natural resources makes it clear that the damage
assessment process is not restricted to government-owned re-
sources.58* It also indicated, however, that development of a pre-
cise definition of the privately owned resources covered by the
regulations is impractical because a diverse set of federal, state,
local, and tribal laws govern the relationships between injured
resources and various governmental and private entities. Thus,
the Department decided that determination of whether particu-
lar privately owned resources constitute “natural resources” for
purposes of CERCLA’s liability provisions is best addressed on a
case-by-case basis.’® Given the agency’s failure to provide any
more guidance on the issue, it agreed with the position that a
trustee’s statement of his or her authority over the injured re-
sources is not entitled to a rebuttable presumption.586

c. Effect of Trustee Compliance with the Regulations.

The regulatory assessment procedures are not mandatory. Un-
less trustees comply with them, however, they will be unable to
take advantage of a rebuttable presumption in administrative or
judicial proceedings against PRPs under CERCLA or the CWA'’s
oil spill provisions.58” Compliance with the regulations shifts the
burden of proof from the trustee to PRPs on the issue of the
validity of the assessment.58 The presumption in effect “directs

583. Id. at 460-61.

584. One commentator has interpreted the statute as authorizing a state natural
resource trustee to sue for damages to an aquifer in a state that follows the English
private ownership of underground water doctrine, if that state regulates withdrawals
from the aquifer. See Azarmehr, supra note 440 at 10658.

585. 59 Fed. Reg. 14,262, 14,268 (1994).

586. Id.

587. 42 U.S.C. § 9607(f)(2)(C) (1988); 43 C.F.R. §§ 11.10, 11.11 (1993). The re-
buttable presumption is defined at id. § 11.14(ff). A trustee’s failure to inform PRPs
in a timely manner whether it plans to take advantage of the rebuttable presumption
may preclude the trustee from relying on the presumption. See United States v.
Montrose Chem. Corp., 835 F. Supp 534, 540-41 (C.D. Cal. 1993).

588. See Russell, supra note 291, at 408.
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courts to give extra weight to evidence on natural resources dam-
age” that was computed using approved methodologies.58 It is
not completely clear, however, whether the presumption shifts
the trustee’s burden of persuasion, or only the burden of produc-
ing evidence, to PRPs.5% Other unresolved presumption issues
include: whether it applies to each determination or assessment
made with respect to a given release, or only to the final or total
assessment;3%1 whether Rule 301 of the Federal Rules of Evi-
dence, governing rebuttable presumptions, controls the applica-
tion of the CERCLA presumption in federal court
proceedings;"®2 and what is required to rebut the
presumption.>93

d. Challenges to the Initial Regulations

The initial Interior Department damage assessment regula-
tions were criticized as affording inadequate consideration to the
“intrinsic value of the existence of the natural resource for recre-
ational use or enjoyment.”5%¢ Legislators who cosponsored the
1986 amendments to CERCLA charged that the regulations un-
derestimated damage values generally and undervalued certain
specific categories of resources such as wetlands and marine
mammals.55

These and similar criticisms led several states and public inter-
est organizations to attack the validity of the regulations in two
companion cases, Ohio v. United States Department of the Inte-
rior,5% involving the Type B assessment regulations, and Colo-
rado v. United States Department of the Interior,597 involving
Type A assessments. The attack in Ohio focused primarily on the
provision that measured damages as the lesser of restoration or
replacement costs, or diminution of use values.5*8 The state and
environmental plaintiffs argued that CERCLA requires damages

589. Anderson, supra note 130, at 434.

590. See Marten & McFarland, supra note 282, at 672; Menafee, supra note 554, at
15060.

591. Menafee, supra note 554, at 15060.

592. Id. at 15061.

593. Id. at 15063.

594. Russell, supra note 291, at 408.

595. Cross, supra note 557, at 325. See also Anderson, supra note 130, at 419-20;
Kenison, et al., supra note 440, at 10436-39; Olson, supra note 440, at 10556; Wood-
ward & Hope, supra note 456, at 205.

596. 880 F.2d 432 (D.C. Cir 1989).

597. 880 F.2d 481 (D.C. Cir. 1989).

598. 43 CF.R. § 11.35(b)(2) (1993). See 880 F.2d at 441.
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to be sufficient to pay the cost in every case of restoring, replac-
ing, or acquiring the equivalent of the injured resource. In many
cases, however, lost use value will be lower than this restoration
cost, thereby resulting in damages too small to pay for the costs
of restoration.> The Department responded that the statute
does not prescribe a floor for damages, but rather vests discre-
tion in the agency to decide how to measure damages.5%0

The court found the “lesser of” rule to be directly contrary to
the expressed intent of Congress in both CERCLA and the oil
spill provisions of the CWA.501 The initial regulations reflected
the agency’s view that Congress had expressed no preference be-
tween recovering from PRPs the full cost of restoration or the
value of injured resources, which might be less than restoration
cost.%92 Accordingly, the court phrased the issue as whether the
Interior Department was entitled to treat use value and restora-
tion cost as having equal presumptive legitimacy as a measure of
damages.%3 The court concluded that it was not. Because Con-
gress’s paramount goal in enacting the natural resource damage
provisions was restorative, CERCLA unambiguously mandates a
preference for measuring damages by reference to restoration
costs, and thus precludes a “lesser of ” rule that ignores that pref-
erence.5* In particular, the court found that Congress had re-
jected the two basic premises underlying the “lesser of” rule —
that the common law measure of damages is appropriate in the
natural resources context, and that it is economically inefficient
to restore a resource whose use value is less than the cost of res-
toration.®%> The court nevertheless deemed it appropriate for the
regulations to establish classes of cases in which considerations
such as infeasability of restoration or a gross imbalance between
restoration cost and use value would justify the use of a standard
lower than restoration cost.6%

599. 880 F.2d at 441.

600. Id. at 442.

601. Id. at 450.

602. Id. at 444.

603. Id. at 443-44.

604. Id. at 444.

605. Id. at 445. The latter argument amounted to “noting more or less than cost-
benefit analysis.” Id. at 456. Although Congress wanted restoration to take place as
efficiently as possible, Interior’s approach was flawed in assuming that the value to
society generated by a particular resource can be accurately measured in every case,
assumptions Congress rejected. Id.

606. Id. at 459. On remand, the Interior Department deemed it unnecessary to
create an exclusion from the basic measure of damages for these situations because
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The court also addressed the regulations’ rigid hierarchy of
permissible methods for determining use values. In effect, this
hierarchy limited damages to the price commanded by the in-
jured resource on the open market, unless the trustee finds that
the market for the resource is not reasonably competitive.597 The
environmental groups argued that Interior’s emphasis on market
value was unreasonable, and the court agreed that Congress did
not intend to limit use values to market prices.5%® The court di-
rected the agency on remand to consider adopting a rule that
would permit trustees to derive use values by summing up all
reliably calculated use values, however measured, so long as the
trustees do not double count. In particular, the court rejected
the agency’s decision to limit the role of non-consumptive values,
such as option and existence values, in the calculation of use
values.50?

The court dismissed several other attacks on the regulations by
both environmentalists and industry. Environmentalists chal-
lenged a provision using a discount rate to calculate the present
value of an expected future injury. The court concluded that use
of a discount rate is appropriate, provided trustees consider the
possibility that restoration costs might rise faster than the general
price level.610 It also rejected industry’s challenge to one of the
non-market methodologies for calculating use values, the contin-

if the costs of implementing a particular restoration or rehabilitation alternative

greatly exceed the lost value of the injured resource, the trustee must select a less

costly restoration method. This obligation protects against the selection of an alter-

native that poses grossly disproportionate costs. 59 Fed. Reg. 14,262, 14,271 (1994).
607. 880 F.2d at 462 (citing 43 C.F.R. § 11.83(c)(1)).

608. Id. at 462-63. Rather, Congress intended the damage assessment regulations
to capture fully all aspects of resource loss. Id. at 463.

609. Id. at 464.

610. Id. at 465. The court also rejected attacks by environmental groups on provi-
sions allowing PRPs to conduct assessments in certain situations, 43 C.F.R.
§ 11.32(d) (1993), 880 F.2d at 465-67; providing notice at certain stages of the assess-
ment to PRPs but not to the public, 43 C.F.R. § 11.32(a)(2), (e) (1993), 880 F.2d at
467-68; limiting recoverable costs of the assessment itself to situations in which the
anticipated cost of the assessment is expected to be less than the anticipated damage
amount, 43 CF.R. § 11.14(ee), 880 F.2d at 468; establishing a set of “acceptance
criteria” for determining whether a hazardous substance release actually caused in-
jury to the particular biological resource for which the trustee is seeking damages, 43
C.F.R. § 11.62(£)(2)-(3) (1993), 880 F.2d at 468-73; and failing to provide for recov-
ery of punitive damages in most cases. 880 F.2d at 474. But cf. 42 US.C.
§ 9607(c)(3) (1988) (punitive damages are available against PRPs who violate EPA
cleanup orders without sufficient cause).
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gent valuation process.61! Industry had claimed that this meth-
odology was inconsistent with common law damage assessment
principles and violated due process.512

The Colorado court rejected portions of the Type A regula-
tions on similar grounds. State and environmental plaintiffs al-
leged that the Type A regulations were too narrow in that they
covered only damages caused by minor point source discharges
or releases of short duration, occurring at or near the water sur-
face in coastal and marine environments.6!3 The court disagreed,
holding that the regulatory scope was not unreasonable in light
of data inadequacies and scientific uncertainties that precluded
broader coverage.5'4 The court added, however, that it expected
Interior to continue to promulgate, as expeditiously as possible,
further Type A regulations to cover as many types of releases
into as many different kinds of environments as feasible.6!5 De-
spite this attack on scope, the court remanded the regulations on
the ground that they suffered the same flaw as the Type B regula-
tions invalidated in Ohio — they were improperly based exclu-
sively on lost use values and failed adequately to incorporate
restoration or replacement values.516

2. The Assessment Process
a. Introduction

The regulations for assessing natural resource damages estab-
lish a four-phased process: pre-assessment, assessment plan, as-
sessment, and post-assessment.61? Before taking any action
under any phase of this process, natural resource trustees must
comply with any applicable consultation or review requirements
that may govern the taking of samples or in other ways restrict
alternative management actions.6!® The regulations identify the

611. This process sets up a hypothetical market to elicit an individual’s economic
valuation of a natural resource. See 43 C.F.R. § 11.83(c)(2)(vii)(A), cited at 59 Fed.
Reg. 14,262, 14,286 (1994).

612. 880 F.2d at 474-81.

613. Id. at 486 (citing 43 C.E.R. § 11.41(a)(1)).

614. Id. at 488.

615. Id. at 483. In the preamble to its 1994 Type B regulations, the Department
indicated its plans to issue revised regulations on remand from the Colorado deci-
sion later in 1994. The agency is also developing Type A procedures for assessing
damages in the Great Lakes. See 59 Fed. Reg. at 14,263.

616. 880 F.2d at 490-91.

617. 43 CF.R. § 11.13 (1993).

618. Id. § 11.17(b).
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Endangered Species Act,51° the Migratory Bird Treaty Act,620
the Marine Protection, Research, and Sanctuaries Act,52! and
the Marine Mammal Protection Act622 as potential sources of
such requirements.523

As a result of the invalidation of the 1986 “lesser of ” rule, the
Interior Department has now designed the damage assessment
process to allow trustees to recover the costs of restoration, reha-
bilitation, replacement, and/or acquisition of equivalent re-
sources (“RRRA”) in all cases. In addition, trustees have the
discretion to add to that basic measure of damages the value of
the resource services lost to the public from the date of the dis-
charge or release responsible for the damage until completion of
the RRRA activities.52¢ According to the Department, recovery
of this “compensable value,” which includes both lost use and
nonuse values,$25 will help ensure that the public receives full
compensation for natural resource injuries.626

b. The Pre-Assessment Phase

The first phase, pre-assessment, provides for notification, coor-
dination, and emergency activities. The OSC or lead agency des-
ignated pursuant to the NCP to supervise site cleanup must
notify natural resource trustees when resources within their juris-
diction have been or are likely to be injured by a release being
investigated under the NCP.%27 Once identified, trustees must
take whatever actions are necessary to protect injured or
threatened resources, including emergency restorations.528

Before beginning the assessment process, the trustee’s author-
ized officials?® must complete a pre-assessment screen. This de-
vice is described in the regulations as a rapid review of readily

619. 16 U.S.C. §§ 1531-43 (1988).

620. Id. §§ 703-712.

621. 33 U.S.C. §§ 1401-1445 (1988).

622. 16 U.S.C. §§ 1361-1407 (1988).

623. 43 CF.R. § 11.17(b) (1993). In addition, trustees must abide by all worker
health and safety considerations specified in the NCP. Id. § 11.17(a).

624. See 59 Fed. Reg. 14,262, 14,262 (1994).

625. Id.

626. Id. at 14,270.

627. 43 CF.R. § 11.20(2)(2) (1993). See also 42 U.S.C. § 9604(b)(2) (1988).

628. 43 C.F.R. §§ 11.20 (a)(3), 11.21 (1993).

629. An “authorized official” is the federal or state official to whom is delegated
the authority to act on behalf of the agency designated as trustee. Id. § 11.14(d).
This article uses the term official, authorized official, and trustee interchangeably to
refer to the trustee’s properly designated representative.
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available information that will allow the authorized official to de-
cide early whether an assessment can and should be per-
formed.$30 It is meant to assure a reasonable probability of
making a successful claim before money is spent performing an
assessment.53! If the trustee decides to proceed with an assess-
ment, it must document that a discharge or release has occurred,
that natural resources under its trusteeship have been or are
likely to be adversely affected, that data sufficient to pursue an
assessment are available or obtainable at reasonable cost, and
that response actions will not sufficiently remedy the injury to
natural resources.53 Trustees must make a preliminary identifi-
cation of resources at risk, and estimate the likely affected areas
and concentrations of hazardous substances involved.$3* Reim-
bursable costs include those related to release detection and
identification, trustee identification and notification, potentially
injured resource identification, initial sampling, data collection
and evaluation, and site characterization.534

c. The Assessment Planning Phase

In the second phase, assessment planning, an authorized offi-
cial who has decided to perform an assessment must prepare an
assessment plan to ensure that the assessment methodologies
chosen reflect reasonable costs.635 The trustee must select a lead
authorized official to administer the assessment.53¢ If multiple
trustees cannot agree on a lead official, and the natural resources
being assessed are located on lands or waters subject to the juris-
diction of a federal agency, an official of that agency should act as
the lead authorized official.537 This official must identify, notify,
and invite the participation of PRPs,638 and must decide whether
to let PRPs implement all of part of the Assessment Plan.63°

630. Id. § 11.13(b).

631. Id. § 11.23(a)-(b). A pre-assessment screen is not required prior to an emer-
gency restoration. Id. § 11.23(a).

632. Id. § 11.23(c), (e)-

633. Id. § 11.25.

634. Id. § 11.23(g).

635. Id. § 11.13(c).

636. Id. § 11.32(a)(1)(ii)(A). If more than one trustee is involved, they must des-
ignate a lead authorized official by mutual agreement. Id.

637. Id. § 11.32(a)(1)(ii)(B).

638. Id. § 11.32(a)(2), as amended by 59 Fed. Reg. at 14,285. The public must also
have access to and opportunity to comment on the Assessment Plan. 43 CF.R.
§ 11.32(c) (1993).

639. 43 C.F.R. § 11.32(d) (1993). See also 59 Fed. Reg. at 14,267.
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The Assessment Plan must identify and document the use of
all scientific and economic methodologies expected to be per-
formed during the assessment itself, and should evaluate the
cost-effectiveness and reasonableness of the approach likely to
be used in assessing damages.%° It also must include a statement
of the authority for asserting trusteeship for the natural resources
considered in the assessment plan,54! and document the trustee’s
decision whether to proceed with a Type A or Type B
assessment.642

When performing a Type B assessment, the authorized official
must develop a preliminary estimate of the anticipated costs of
RRRA for the injured natural resources.$*> The purpose of this
preliminary estimate of damages is to ensure that the scientific,
cost estimating, and valuation methodologies ultimately chosen
in the damage assessment reflect reasonable costs.5*¢ The official
performing the estimate must consider a range of possible alter-
native actions that would accomplish the RRRA of the injured
resources.5*5 The estimate should represent the expected present
value of the anticipated compensable value between the occur-
rence of the discharge or release and the completion of the
RRRA of the injured resources and their services.54¢6 The pre-
liminary estimate is based on existing data and studies rather
than on significant new data collection or modelling efforts. In

640. 43 CF.R. § 11.31(a)(1)-(2) (1993), as amended by 59 Fed. Reg. at 14,281,

641. 43 CF.R. § 11.31(a)(2), cited at 59 Fed. Reg. at 14,281, This statement does
not have the effect of a rebuttable presumption in favor of the trustee. Id.

642. 43 C.F.R. § 11.31(b) (1993). This distinction between Type A and Type B
assessments is described infra at notes 649-62.

643. 43 C.F.R. § 11.35(a) (1993), cited at 59 Fed. Reg. at 14,282, If the official
intends to include compensable value in the damage claim, that value also must be
included in the preliminary estimate of damages. Id. Compensable value is “the
amount of money required to compensate the public for the loss in services provided
by the injured resources between the time of the discharge or release and the time
the resources and the services those resources provided are fully returned to their
baseline conditions.” Id. § 11.83(c)(1), cited at 59 Fed. Reg. at 14,286. Compensable
value includes the value of lost public use of the services provided by the injured
resources, as well as lost nonuse values, such as existence and bequest values.
“Compensable value is measured by changes in consumer surplus, economic rent,
and any fees or other payments collectable by a Federal or State agency or an Indian
tribe for a private party’s use of the natural resources; and any economic rent accru-
ing to a private party because the [agency or tribe] does not charge a fee or price for
the use of the resources.” Id.

644. Id. §11.35(b). For a definition of “reasonable cost,” see 43 C.F.R.
§ 11.14(ee) (1993).

645. 43 C.F.R. § 11.35(c)(1) (1993), cited at 59 Fed. Reg. at 14,282,

646. Id. § 11.35(c)(2)(i).
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the absence of sufficient data before completion of the Assess-
ment Plan, the trustee may make a preliminary estimate at the
end of the injury determination phase of the assessment, or at the
time of the Assessment Plan review.64? Reimbursable costs may
include those related to methodology identification and screen-
ing, PRP identification, public participation, exposure confirma-
tion analysis, and preparation of the preliminary estimate of
damages.5*8

d. The Assessment Phase
(1) Type A Assessments

The third phase is the assessment itself. Assessments are di-
vided into two categories:%*° Type A, simplified assessments re-
quiring minimal field observations;$5° and Type B, alternative
methodologies for conducting assessments in individual cases to
determine the type and extent of injury and damages.5s! The
Type A procedures, currently applicable to coastal and marine
resource injuries,52 are governed by the use of a computer
model, the Natural Resource Damage Assessment Model for
Coastal and Marine Environments.653 The model is composed of
four phases: assessment planning,55* injury determination,sss
quantification,5¢ and damage determination.%5” Damages are
calculated for short-term lethal effects on lower trophic biota,
birds, fish, shellfish, and animals, for reduction in harvest from
closure of hunting or fishing areas, and for direct loss of use of
public beaches.5*® Under the computer model, damages are

647. Id. § 11.35(d)(1)-(2). The authorized official need not disclose the prelimi-
nary estimate before the conclusion of the assessment, but may instead include the
estimate in the Assessment Report. Id. § 11.35(d)(3).

648. Id. § 11.30(c), as amended by 59 Fed. Reg. at 14,281.

649. See 42 U.S.C. § 9651(c)(2) (1988); 43 C.F.R. § 11.13(d)-(e) (1993).

650. 43 C.F.R. § 11.14(ss) (1993).

651. Id. § 11.14(xt).

652. Id. §§ 11.40(a), 11.41(a)(1).

653. Id. § 11.41(a)(1).

654. The plan must include information concerning the release, the characteristics
of the environment at the location of the release, an identification of the substances
involved, and the results of the cleanup actions performed. Id. § 11.41(c).

655. This determination should include information on the pathway of contamina-
tion. Id. § 11.41(d).

656. The quantification must estimate the total biomass killed and the areas af-
fected. Id. § 11.41(e). Biomass is defined as the weight of living organisms per unit
of prescribed area or volume. /d. § 11.41(b).

657. Id. § 11.41(f).

658. Id. § 11.41(f)(1)(ii).
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equal to the average diminution in the in situ use values due to
the discharge or release.5® After completion of the assessment,
the trustee must prepare a report.66°

(2) Type B Assessments

Type B assessments involve alternative methodologies for
measuring damages in individual cases.56? The following reason-
able and necessary costs may be incurred in conducting such an
assessment: sampling, testing, and evaluation costs; quantifica-
tion costs; Restoration and Compensation Determination Plan
development costs, including evaluation of alternatives and of
PRP, agency, and public comments; and use value methodology
calculation costs.662

Type B assessments proceed in three phases; injury determina-
tion, quantification, and damage determination.63 Injury deter-
mination should screen out cases that do not involve well-
documented injuries from a discharge or release.%6¢ The author-
ized official must determine which resources have been injured
and the pathways of exposure.565 The next phase quantifies the
effects of a discharge or release on natural resources for use in
determining the appropriate amount of compensation.666 For
each injured resource, the trustee must quantify the effect of the
release in terms of the reduction from the baseline condition in
the quality and quantity of services provided by that resource.667
This quantification process entails measuring the extent of the
injury, estimating the baseline condition of the injured re-
source,%68 determining the recoverability of the resource,5° and

659. Id. § 11.41(£)(1)(i).

660. Id. § 11.90(a). The contents of the report are described in id. § 11.41(a)(3).

661. Id. § 11.60(a).

662. Id. § 11.60(d)(1), as amended by 59 Fed. Reg. at 14,283.

663. 43 CF.R. § 11.13(e) (1993), as amended by 59 Fed. Reg. at 14,281; 43 C.F.R.
§ 11.60(b) (1993).

664. 43 CF.R. § 11.61(b) (1993).

665. Id. 8§ 11.61(c)(1), 11.62-11.63. A pathway of exposure is the route or me-
dium through which oil or a hazardous substance is or was transported from the
source of the discharge or release to the injured resource. Id. § 11.14(dd).

666. Id. § 11.70(b).

667. Id. § 11.70(a)(1). “Services are the physical and biological functions per-
formed by the resource, including the human uses of those functions. Id.
§ 11.14(nn). The trustee may consider services provided by the injured resource,
regardless of whether there is a committed human use of those resources. 59 Fed.
Reg. at 14,273,

668. 43 C.F.R. § 11.72 (1993). Baseline conditions are those that would have ex-
isted at the assessment site had the discharge or release not occurred. Id. § 11.14(e).
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estimating the reduction in services resulting from the discharge
or release.670

The purpose of damage determination in a Type B assessment
is to establish the amount of money to be sought in compensa-
tion for natural resource injuries. The principal revisions to the
natural resource damage assessment regulations on remand from
the Ohio decision affect this phase of the assessment process.
These revisions constitute the Interior Department’s response to
the court’s conclusion that the initial regulations undervalued
natural resource damages by placing insufficient emphasis on res-
toration cost. Under the revised regulations, the measure of
damages is the cost of RRRA of the injured resources. At the
discretion of the authorized official, damages also may include
the compensable value of all or a portion of the services lost to
the public between the time of the discharge or release and com-
pletion of the RRRA process.67!

During the Damage Determination phase, the authorized offi-
cial must develop a Restoration and Compensation Determina-
tion Plan. To do so, the trustee must develop a reasonable
number of alternatives for RRRA and select the most appropri-
ate one, providing the rationale for doing s0.572 For each alterna-
tive, the Plan must identify the actions needed to achieve the
RRRA of natural resources and the services those resources pro-
vide to the baseline.5’3 Restoration or rehabilitation actions are
those undertaken to restore injured resources to their baseline
condition, as measured in terms of the physical, chemical, or bio-
logical properties that the injured resources would have exhib-
ited or the services that they would have provided in the absence
of the discharge or release.6’* Replacement or acquisition of the
equivalent involves substitution for injured resources with re-
sources that provide the same or substantially similar services.67s
Potential alternatives range from intensive action by the trustee
to return the injured resources to baseline condition as quickly as

669. Id. § 11.73. The recovery period of an injured resource is either the longest
length of time required to return services provided by the resource to their baseline
condition, or a lesser period selected by the authorized official and documented in
the Assessment Plan. Id. § 11.14(gg).

670. Id. §§ 11.70(c), 11.71.

671. Id. § 11.80(b), cited at 59 Fed. Reg. at 14,283.

672. Id. §§ 11.80(c), 11.81(a).

673. Id. § 11.82(a), cited at 59 Fed. Reg. at 14,284.

674. Id. § 11.82(b)(1)().

675. Id. § 11.82(b)(1)(ii).
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possible to natural recovery with minimal management ac-
tions.5’6 The regulations require consideration of the “no action-
natural recovery” alternative.6’7 After public review of the Res-
toration and Compensation Determination Plan, the authorized
official must implement that Plan, thereby concluding the Dam-
age Determination phase of the assessment.678

When selecting the alternative to pursue, the trustee must con-
sider several factors, including technical feasibility;7° the rela-
tionship of expected costs of the proposed action to the expected
benefits from the RRRA; cost-effectiveness;58¢ the results of any
actual or planned response actions under CERCLA; potential
for additional injury resulting from the proposed actions, includ-
ing long-term and indirect impacts, to the injured resources or to
other resources; the natural recovery period of the injured re-
sources;®8! the ability of the resources to recover with or without
alternative actions; potential effects on human health and safety;
and consistency with relevant federal, state, or tribal laws.682 The
trustee may not select an alternative that requires acquisition of
land for federal management unless the official determines that
restoration, rehabilitation, or replacement of the injured re-
sources is not possible.583

The trustee must identify the cost estimating and valuation
methodologies that will be used to calculate damages.%¢ The

676. Id. § 11.82(c)(1)..

6717. Id. § 11.82(c)(2).

678. Id. § 11.80(c).

679. Technical feasibility means “that the technology and management skills nec-
essary to implement an Assessment Plan or Restoration and Compensation Deter-
mination Plan are well known and that each element of the plan has a chance of
successful completion in an acceptable period of time.” Id. § 11.14(qq).

680. Cost-effectiveness means “that when two or more activities provide the same
or a similar level of benefits, the least costly activity providing that level of benefits
will be selected.” 43 C.F.R. § 11.14(j) (1993). The regulations do not require the
trustee to select the alternative that is most cost-effective or that minimizes costs. 59
Fed. Reg. at 14,274,

681. That period is calculated pursuant to 43 C.F.R. § 11.73(a) (1) (1993).

682. 43 C.F.R. § 11.82(d) (1993), cited at 59 Fed. Reg. at 14,284-85.

683. Id. § 11.82(e).

684. The costs that are recoverable include both direct and indirect costs. Direct
costs are “those that the authorized official identifies as attributed to the selected
alternative,” including the compensation of employees for the time and effort de-
voted to the completion of that alternative; the cost of materials required, con-
sumed, or expended for the purpose of the action; and equipment and other capital
expenditures. Id. § 11.83(b)(1)(i). Indirect costs are those that support the selected
alternative but cannot practically be directly accounted for as costs of that alterna-
tive, such as traditional overhead. Id. § 11.83(b)(1)(ii). For further discussions of
indirect cost recovery, see supra § VIII G.
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methodologies chosen must be feasible and reliable for a particu-
lar incident and type of damage. They must also be cost-effective
and avoid double-counting.®®> The trustee may choose from
among the cost estimating methodologies specifically listed in the
regulations or adopt other methodologies that meet regulatory
“acceptance criteria.”s%6 At this point, understanding the regula-
tions requires plunging into a thicket of mathematical and eco-
nomic terminology. The listed methodologies include
comparison,®®’ unit,588 probability,68 factor,$%° standard time
data,5%1 and cost- and time-estimating relationship.62 Other
methodologies that are based on standard and accepted cost esti-
mating practices are also acceptable.59> The acceptance criteria
permit the use of other methodologies that measure compensa-
ble value in accordance with the public’s willingness to pay in a
cost-effective manner.594

The regulations also describe the valuation methodologies
available to natural resource trustees. In response to the Ohio
court’s rejection of the Interior Department’s original hierarchy
of use valuation methodologies, and the presumption in favor of
market-price and appraisal methodologies it reflected, the De-
partment has eliminated the requirement that trustees abide by
that hierarchy.5% Indeed, the revised regulations eliminate the
ranking of use values altogether, leaving trustees free to select

685. 43 CF.R. § 11.83(a)(3) (1993), cited at 59 Fed. Reg. at 14,285.

686. Id. § 11.83(b)(2). The regulations authorize the use of a combination of cost
estimating methodologies, provided double counting does not occur. Id.

687. This methodology requires the construction of a simple design for which an
estimate can be found and applied to a unique or difficult design. /d.
§ 11.83(b)(2)(D).

688. This methodology derives an estimate based on the cost per unit of a particu-
lar item. Id. § 11.83(b)(2)(ii).

689. The cost estimate represents an average value under these methedologies,
such as expected value and range estimates. Id. § 11.83(b)(2)(iii).

690. This methodology, sometimes known as the ration or percentage methodol-
ogy, derives a cost estimate by summing the product of several items or activities.
Id. § 11.83(b)(2)(iv).

691. A trustee using this methodology must provide a cost estimate for labor. /d.
§ 11.83(b)(2)(v).

692. This methodology involves the use of statistical regression models that math-
ematically describe the cost of an item or activity as a function of one or more in-
dependent variables. The models provide statistical relationships between cost or
time and physical or performance characteristics of past designs. Id.
§ 11.83(b)(2)(vi).

693. Id. § 11.83(b)(3).

694. Id. § 11.83(c)(3).

695. 59 Fed. Reg. at 14,264.
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from among any of the methodologies described to estimate the
economic value of the services the injured resources provided
before the injury.69

Most of the valuation methodologies described in the regula-
tions relate to use value. Use value is the value of the resources
to the public attributable to the direct use of the services the nat-
ural resources provide.s®?7 In plain English, “[u]se value is simply
the worth of natural resources to the people who use them.”6%8
The market price methodology may be used if the natural re-
sources are traded in the market.5® If the trustee chooses this
methodology, the authorized official must determine whether the
market for the resources is reasonably competitive. If it is, then
the trustee may use the diminution in the market price of the
injured resources or the lost services to determine the compensa-
ble value of the injured resources.”?® Where sufficient informa-
tion exists, the trustee may use the appraisal methodology, with
compensable value measured, to the extent possible, in accord-
ance with the Uniform Appraisal Standards for Federal Land
Acquisition.70! If the injured resources are inputs to a produc-
tion process which has as an output product with a well-defined
market price, the trustee may use the factor income, or “reverse
value added” methodology. This methodology measures the in-
place value of the resources.’22 The travel cost methodology is
available to determine a value for the use of a specific area,”03
the hedonic pricing methodology may be used to determine the
value of nonmarketed resources by an analysis of private

696. See 56 Fed. Reg. 19,752, 19,759 (1991) (preamble to proposed regulations).

697. 43 C.F.R. § 11.83(c)(1)(i) (1993), cited at 59 Fed. Reg. at 14,286. Use values
are derived through activities such as hiking or fishing. Nonuse value, which the
regulations define as the difference between compensable value and use value, 43
C.F.R. § 11.83(c)(1)(ii) (1993), does not depend on use of the resource. 59 Fed. Reg.
at 14,263. According to the Department, nonuse values are most significant for
irreversible or long-lasting changes to well-known, unique natural resources. 56 Fed.
Reg. 19,752, 19,760 (1991). For a definition of compensable value, see 43 C.F.R.
§ 11.83(c)(1) (1993), cited at 59 Fed. Reg. at 14,286; supra note 643.

698. Cross, supra note 557, at 281.

699. 43 C.F.R. § 11.83(c)(2)(i) (1993), cited at 59 Fed. Reg. at 14,286. Courts
commonly use this approach for measuring damages to private real estate, and it is
the approach industry typically prefers for measuring natural resource damages. See
Cross, supra note 557, at 302.

700. 43 C.F.R. § 11.83(c)(2)(i) (1993), cited at 59 Fed. Reg. at 14,286.

701. Id. § 11.83(c)(2)(ii).

702. Id. § 11.83(c)(2)(iii).

703. An individual’s incremental travel costs to an area are used as a proxy for the
price of the services of that area. Id. § 11.83(c)(2)(iv). Cross calls this a form of
behavioral use valuation. Cross, supra note 557, at 310-13.
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choices,’®* and the unit value methodology assigns dollar values
to various types of nonmarketed recreational or other exper-
iences by the public.7%5

For the time being, trustees may use option and existence val-
ues to value damaged resources only if they cannot determine
use values.”% The Ohio court held that a similar restriction in
the 1986 regulations reflected an erroneous interpretation of the
statute, and it directed the Interior Department to consider a rule
that would permit trustees to include all reliably calculated lost
values in damage assessments.’”? According to the Department,
contingent valuation (“CV™) is the only method available for es-
timating nonuse values, although CV can also be used to calcu-
late lost use values.’® In the original rules, the Department
listed CV as a non-market-based methodology for calculating
either lost use or nonuse values. The Department interprets the
Okhio decision as not requiring it to allow unlimited use of CV,
and the agency solicited comments on the appropriate role of CV
when it issued the proposed regulations on remand from Ohio.7%°
The final regulations authorize the use of CV methodology to
assess lost use values, but the Department has indicated that it
will reconsider whether additional standards for the use of CV to
estimate these values are appropriate. In addition, the Depart-
ment intends to issues proposed standards to improve the relia-
bility of CV methodology when used to estimate lost nonuse
values. Pending completion of these endeavors, the regulations

704. “The demand for nonmarketed natural resources is thereby estimated indi-
rectly by an analysis of commodities that are traded in a market.” 43 CF.R.
§ 11.83(c)(2)(v) (1993), cited at 59 Fed. Reg. at 14,286. Hedonic pricing, another of
the behavioral use valuation methodologies, measures the extent to which the value
of a2 nonmarketed commodity is captured directly in the price of market commodi-
ties such as land. Cross, supra note 557, at 313.

705. 43 CF.R. § 11.83(c)(2)(vi) (1993), cited at 59 Fed. Reg. at 14,286.

706. Id. § 11.83(c)(1)(iii). Existence value is the worth of natural resources be-
yond their use value, while option value is only one of three components of exist-
ence value, along with vicarious and intertemporal value. Cross, supra note 557, at
285-88.

707. 59 Fed. Reg. at 14,264-65, citing 880 F.2d at 464.

708. Cross describes CV as a controversial methodology because it is entirely hy-
pothetical and assumes that people respond to a survey as they would to a market-
place transaction. Cross, supra note 557, at 315. See also Frank B. Cross, Restoring
Restoration For Natural Resource Damages, 24 U. Tov. L. Rev. 319 (1993) (arguing
that restoration cost is preferable to contingent valuation as a methodology for valu-
ing damaged natural resources).

709. 59 Fed. Reg. at 14,265.
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concerning the use of CV remain unchanged from the version the
Okhio court considered and remanded.”10

e. The Post-Assessment Phase

At the conclusion of either a Type A or B assessment, the
trustee must prepare a Report of Assessment during the post-
assessment phase.’! The authorized official must then present a
written demand to PRPs for a sum certain, representing the dam-
ages calculated during the assessment, and including the reason-
able costs of performing the assessment.”12 The trustee should
allow at least 60 days for PRPs to acknowledge and respond to
the demand before filing suit.7®> The statute of limitations re-
quires trustees to commence actions to recover natural resource
damages (except at sites on the NPL or at federal facilities)?14
within three years after the later of the date of the discovery of
the loss and its connection with the release in question or the
date on which damage assessment regulations are promul-
gated.”’5 The final damage assessment regulations define the
date of regulatory promulgation for purposes of applying the lim-
itations statute as the date on which the Interior Department
publishes the later of the revisions of the Type A and Type B
regulations on remand from the Colorado and Ohio as a final
rule in the Federal Register.716

All damages and assessment costs recovered through volun-
tary payment or litigation by the federal government acting as
trustee must be retained in a separate account in the United

710. Id.

711. 43 CF.R. § 11.90(a) (1993). The contents of the report, described for Type
A assessments at id. § 11.90(b), and for Type B assessments at id. § 11.90(c), include
the Preassessment Screen Determination and the Assessment Plan. Id. § 11.90 (a).
See also id. § 11.13(f).

712. Id. § 11.91(a). The demand must adequately identify the agency asserting
the claim, the location and description of the injured resource, the type of discharge
or release causing the injuries, and the amount of damage sought. Id.

713. Id. § 11.91(d).

714. For those sites, suit must be commenced within three years of completion of
remedial action. 42 U.S.C. § 9613(g)(1) (1988).

715. Id.

716. 43 C.F.R. § 11.91(e) (1993), cited at 59 Fed. Reg. at 14,287. The Department
dismissed charges that it has no authority to interpret the meaning of the limitations
provisions of CERCLA: “As the agency given authority to develop procedures for
assessing natural resource damages, the Department believes it is in the best posi-
tion to evaluate when regulations establishing full procedures have been promul-
gated. Issuance of § 11.91(e) [of the regulations] is designed merely to clarify an
unclear statutory term and is well within the scope of the Department’s expertise
and statutory grant of authority.” 59 Fed. Reg. at 14,276.
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States Treasury.”?? Once the amount of a natural resource dam-
age award has been determined, the authorized official must pre-
pare a Restoration Plan (based on the earlier Restoration and
Compensation Determination Plan) describing how the award
will be used to effectuate the RRRA of the injured resources.
When an award includes damages for compensable value, the
Plan must also describe how money will be used to address the
services that are lost to the public before completion of
RRRA.718 Federal agencies cannot incur ongoing restoration ex-
penses in excess of those that would have been incurred under
baseline conditions and that the separate account cannot fund,
unless the agency obtains additional funds through the normal
appropriations process.”!?

3. Damage Assessment Cases

Due to the delays in issuing the Interior Department’s damage
assessment regulations, the early natural resource damage cases
did not involve assessments completed in accordance with the
regulations.’ In Idaho v. Bunker Hill Company,*' for exam-
ple, the court used the lesser of damages calculated on a value
basis or on a cost-of-restoration basis.”?2 This holding is ques-
tionable after the Ohio court rejected the Interior Department’s
“lesser of” rule as inconsistent with congressional intent.”23

The court in Idaho v. Southern Refrigerated Transport, Inc.7*
engaged in a more extended discussion of the measurement of
natural resource damages. The court there ruled that damages

717. 43 C.F.R. § 11.92(a)(1) (1993).

718. Id. § 11.93(a), cited at 59 Fed. Reg. at 14,276.

719. Id. § 11.93(b).

720. See, e.g., Utah v. Kennecott Corp., 801 F. Supp 553 (D. Utah 1992), appeal
dismissed for lack of jurisdiction, 14 F.3d 1489 (10th Cir. 1994). See also Marten &
McFarland, supra note 282, at 672. In In re National Gypsum Co., No. 390-37213-
SAF-11 (Bankr. N.D. Tex. June 24, 1992), however, a federal bankruptcy court lim-
ited the Untied States to a combined total of $10.1 million in response costs and
natural resource damages. The court determined that the bankrupt company’s ex-
pert witness had followed EPA remedy selection more closely than had EPA itself.

721. 635 F. Supp 665 (D. Idaho 1986).

722. Id. at 676. Compare Utah v. Kennecott Corp., 801 F. Supp 553 (D. Utah
1992), appeal dismissed for lack of jurisdiction, 14 F.3d 1489 (10th Cir. 1994), in
which the court rejected a proposed consent decree settling the state’s claim for
natural resource damages on the ground that the state's adoption of market value as
the sole determinant of use value was too narrow, and was inconsistent with the
Ohio case. Id. at 571.

723. See supra § VIII L.1.d.

724. 1991 U.S. Dist. LEXIS 1869, *54 (D. Idaho Jan. 24, 1991).
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should be based on a combination of commercial,’> exist-
ence,’?6 and recreational values,’?’ and it determined the com-
mercial value of fish killed by a release based on values found in
the American Fishery Society’s publication, Monetary Values of
Freshwater Fish and Fish-Kill Counting Technique Guidelines.
These Guidelines assign a monetary value to fish by inch class or
species, based in large part on average prices set by commercial
fish hatcheries.’?®6 The court supplemented commercial value
with recreational value, which it derived from a study of the rec-
reational value of steelhead salmon conducted by the Forest Ser-
vice, the Fish and Wildlife Service, the BLM, and other federal
agencies for other purposes.’?® It calculated the value of the 157
returning adult steelhead lost as a result of a fungicide release at
$7,672.730  Although the court recognized that existence value
represented yet another component of damages, it found that the
studies relied on by the state to support existence values were
insufficient and unpersuasive.’3!

In Utah v. Kennecott Corporation,’32 the Utah district court
rejected a proposed consent decree involving damages to the
state’s interest in groundwater contaminated by Kennecott’s min-
ing and milling operations. The court found at least three major
deficiencies in the settlement. First, the state had not provided a
sufficient foundation for its determination that it could not re-
store its groundwater resources.’?> Second, the settlement failed
to require the PRP to take measures necessary to protect the

725. The court described commercial value as market price or exchange value of
the resource, determined by the intersection of the supply and demand curves. Id. at
*56.

726. Cross defines existence value as the worth of natural resources beyond their
use value, which he defines as the worth of natural resources to the people who use
them. Cross, supra note 557, at 281. Existence value includes option value on the
preservation of the resources, vicarious value, and intertemporal value (value to fu-
ture generations). Id. at 285-88.

727. Recreational value is the value the consumer places on the use of a resource,
e.g., for a hunting trip. Southern Refrigerated Transp., 1991 U.S. Dist LEXIS 1869, at
*59.

728. Id. at *57-*59.

729. Id. at *61.

730. Id.

731. Id. at *55-*56.

732. 801 F. Supp 553 (D. Utah 1992), appeal dismissed for lack of jurisdiction, 14
F.3d 1489 (10th Cir. 1994).

733. Id. at 568-69. Accordingly, the settlement was inconsistent with CERCLA’s
remedial purposes. Id. at 569.
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state’s resources from further contamination.’* Third, the con-
sent decree improperly measured the natural resource damages
the state suffered. The state concluded that because restoration
of contaminated groundwater was infeasible, loss of value was
the sole basis for measuring damages.”>> The court indicated that
if restoration were feasible, then loss of value might not be the
appropriate basis for calculating damages. But even if the state’s
finding of infeasability were correct, the state, by equating loss of
value with market value, had adopted an impermissibly narrow
interpretation of use value. The state failed to assess non-con-
sumptive use values of the aquifer, including option and exist-
ence values. As a result, the settlement did not “capture fully all
aspects of the loss.”736

The lesson cases such as Southern Refrigerated Transport sup-
ply is that, despite the Ohio and Colorado decisions, a trustee’s
case for damages will be only as strong as the documentation it
can provide for the various components of damages claimed.
Trustees litigating damage cases can expect PRPs to attack such
documentation from every conceivable angle. The 1994 revised
damage assessment regulations will provide important assistance
to trustees in the form of the rebuttable presumption that dam-
ages assessed in accordance with the regulations are valid and
recoverable.”3?

J. Evaluation of the Natural Resource Damage Assessment
Process

During the decade following CERCLA’s enactment, critics
often complained about the slow pace of EPA cleanups.”® Natu-

734. Id. at 569-70. The state could have insisted upon a covenant to protect the
groundwater resources through source controls and containment of existing contam-
inated plumes. Id. at 569. Its failure to do so violated the trustee's obligation to
protect and restore the damaged natural resources. Id., citing 42 U.S.C. § 9622(j)(2)
(1988).

735. Id. at 571.

736. Id., quoting Ohio v. United States Dep’t of the Interior, 880 F.2d 432, 463
(D.C. Cir. 1989).

737. See 42 US.C. § 9607(f)(2)(C) (1988). In Utah v. Kennecott Corp., 801 F.
Supp 553 (D. Utah 1992), appeal dismissed for lack of jurisdiction, 14 F3d 1489
(10th Cir. 1994), the court reviewed a proposed consent decree involving damage to
natural resources more rigorously than it would have had the state trustee followed
the Interior Department regulations, and therefore been able to trigger the statutory
rebuttable presumption on behalf of the trustee. See id. at 567-67, citing 42 U.S.C.
§ 9607 (£)(2)(C) (1988); 43 C.F.R. § 11.10 (1993).

738. See, e.g., ZYGMUNT J.B. PLATER, ET AL., ENVIRONMENTAL LAw aND PoL.
icy: NATURE, Law AND SocieTy 893 (1992), citing Jon PauL AcTton, UNDER.
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ral resource damage assessment took even longer to get off the
ground. The delay in issuance of the 1986 regulations, followed
by the Ohio and Colorado courts invalidating a central compo-
nent of those rules, hampered trustees in their efforts to compute
damages to injured resources and prevented them from taking
advantage of the statutory presumption provided by compliance
with the damage assessment regulations.”

The revised 1994 regulations for Type B assessments appear to
address the most significant substantive deficiencies the Ohio
court depicted. In addition to the cost of restoration, rehabilita-
tion, replacement, or acquisition, the regulations now authorize
trustees to recover the lost value of services provided by the in-
jured resources pending restoration.’#® The Interior Department
also has acknowledged that market price does not necessarily re-
flect the full value of natural resources.’#

The regulations leave some important questions unanswered.
The agency’s refusal to provide a detailed definition of the pri-
vately owned resources that the assessment process covers’42
necessarily means that, absent statutory amendments, the cruci-
ble of litigation will settle the issue. Similarly, the courts are
likely to continue to wrestle with the appropriateness of afford-
ing damage recoveries to local governments.”#> Litigation over
the Department’s interpretation of the statute of limitations pro-
visions7# is almost certain to occur, as is litigation concerning the
agency’s eventual resolution of the role of contingent valuation
in the damage assessment process.’#> The agency’s promise to
begin its biennial update to the Type B assessment regulations
less than six months after their issuance’#6 lends further uncer-
tainty to the impact of those regulations on natural resource
damage recoveries. The need to keep up with the rash of new
developments arising under CERCLA has spawned more than
one cottage industry in the legal community. Liability for natural
resource damages promises to be one of the fastest moving and

STANDING SUPERFUND: A PROGRESS REPORT 48-56 (1989); Frederick R. Anderson,
Negotiation and Informal Agency Action: The Case of Superfund, 1985 Duke L.J.
261, 267-69.

739. See 42 U.S.C. § 9607(£)(2)(C) (1988).

740. See supra § VIII 1.2.d.

741. See 56 Fed. Reg. 19,752, 19,759 (1991) (preamble to proposed regulations).

742. See 59 Fed. Reg. at 14,267-68; supra § VIII 1.1.b.

743. See 59 Fed. Reg. at 14,268; supra § VIII F.2.

744. See supra § VII F.

745. See supra § VIII 1.2.d(2).

746. See 59 Fed. Reg. at 14,263.
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growing CERCLA areas in the coming years. Attorneys seeking
to provide knowledgeable advice in this area will have to famil-
iarize themselves not only with the maze of regulations contained
in the NCP, which governs matters such as designation of trust-
ees, but also with the Interior Department’s revised damage as-
sessment regulations. Attorneys untrained in economic analysis
will need to instruct themselves in this discipline, for the nuts and
bolts battles in damage liability cases are likely to revolve around
such arcane concepts as the vicarious and intertemporal value of
injured resources,’¥” and the hedonic pricing and contingent
nonmarketed valuation methodologies.’#8 In any event, it is no
longer true that the damage liability provisions are good for little
more than “gathering dust.”?#° Furthermore, the sheer size of
the recoveries sought in many natural resource damage cases al-
most certainly will transform issues relating to those recoveries
from “expendable bargaining chips” in response cost settlement
negotiations?>° to bottom line considerations.

IX.
CoNCLUSION

CERCLA is of central concern to the management of hazard-
ous substances on or near the federal lands. CERCLA’s impact
on the federal lands is likely to be most prominent in three areas
— application of the statute to private activities, such as mining
and mineral processing; the imposition of response cost liability
on federal facilities; and the assessment and recovery of damages
for injured or lost natural resources.

Activities on the federal lands that are exempt from the regu-
latory proscriptions of RCRA, such as certain mining and min-
eral processing activities, are not necessarily exempt from either
the regulatory or liability provisions of CERCLA.75' CERCLA
requires notification and reporting of actual or threatened haz-
ardous substance releases,’s2 but the statute’s liability scheme is
of greater concern to waste-generating users of the federal lands.
Liability for costs incurred by federal or state governments or
private entities in responding to hazardous substance releases

747. See Cross, supra note 557, at 285-88.
748. See id. at 313-15.

749. Olson, supra note 440, at 10551.
750. Anderson, supra note 130, at 420.
751. See supra § 11 B.

752. See supra § 111 A.
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can be enormous. The statute sweeps broadly in its designation
of responsible parties,’3 in its specification of a strict liability
standard,”>* and in its attenuated causation standard.’ss Indus-
try-sponsored efforts to dilute the statute’s reliance on the princi-
ple that “the polluter pays” in favor of increased resort to tax
mechanisms that spread the burden of site cleanups more
broadly thus far have been notably unsuccessful.

Because the federal government has generated considerable
amounts of hazardous wastes, primarily through the Defense and
Energy Departments, and apparently managed them in a haphaz-
ard fashion, the government has begun to incur substantial liabil-
ities for response costs and natural resource damages.’56
Although federal land management agencies such as the Forest
Service and the BLM have not yet incurred CERCLA liability in
connection with the regulation of private activities on lands
under their jurisdiction, the statute arguably subjects the govern-
ment to liability in that context as well.’s? This article takes the
position that there are more efficient methods for inducing the
land management agencies to take care that the hazardous sub-
stance management activities of private lessees and licensees do
not jeopardize federal lands and resources, and that Congress
should forestall the imposition of liability for the government’s
regulatory as opposed to proprietary functions.”s8

The aspect of CERCLA’s application to the federal lands that
is most likely to see an explosion of administrative and judicial
activity in the next decade involves the assessment and recovery
of natural resource damages. The damage assessment process
has barely begun, primarily as a result of the delayed issuance
and flawed content of the Interior Department’s initial damage
assessment regulations.”*® It is reasonable to anticipate another
round of litigation over the validity of the revised 1994 regula-
tions. Only upon the conclusion of that litigation will the process
of seeking damages for injured natural resources move into high
gear. The issues raised in individual damage assessments are
likely to include the identity of proper damage liability plain-

753. See supra § VII B.

754. See supra §§ VII D-E.

755. See supra § VII D.3.

756. See supra § VII L.

757. See supra § VII L2

758. See supra notes 432-38 & accompanying text.
759. See supra § VIII I.
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tiffs,76® the mechanisms for resolving disputes between multiple
trustees,’s! and the scope of the statutory exemptions from dam-
age liability.’s2 The damage assessment calculations arrived at by
natural resource trustees are likely to be extremely contentious.
PRPs will seek to minimize liability by sponsoring their own,
conflicting assessments, and environmental groups may continue
to attack the government’s reliance on cost-benefit analysis and
various damage quantification techniques. The statutory pre-
sumption of validity afforded trustees that perform assessments
in compliance with the revised regulations763 will be a crucial if
not determinative factor in many cases.

No matter what the outcome of any challenges to the Interior
Departments’ revised damage assessment regulations is, a new
wave of CERCLA litigation is on the horizon. It is appropriate
to characterize the first wave of cases, which involved the recov-
ery of response costs incurred in cleaning up hazardous sub-
stance releases, as primarily composed of pollution control cases.
The second wave, which will center around the assessment and
recovery of damages for lost or injured natural resources, will
revolve around a series of CERCLA provisions that seek to both
control pollution and enhance the ability of the federal land man-
agement agencies to protect the public natural resources under
their jurisdiction. As a result, the natural resource damage provi-
sions of CERCLA may well become the paradigmatic example
of the intersection of these two main branches of environmental
law.

760. See supra § VIIL F.

761. See supra notes 549-56.

762. See supra § VIII C.

763. 42 U.S.C. § 9607(£)(2)(C) (1988).








