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CONGESTION AND DELAY IN ASIA’S
COURTS

Jeffrey Falt*

Case backlog and consequent delay in the disposition of dis-
putes is a problem familiar to legal professionals the world over.
The individual hardships occasioned by inordinate delay in the res-
olution of cases, and the resultant diminution of popular confidence
in the judiciary, are frequent themes in professional journals and the
popular press.

Although the problem of delay remains a concern in many
American jurisdictions, Third World literature evinces greater
alarm over the dangers to political stability posed by increased con-
gestion and delay in the courts. Evidence suggests that developing
nations are experiencing a rapid increase in litigation such as that
which occurred in late nineteenth and early twentieth century
America coincident with this country’s transformation from an
agrarian subsistence economy to a commercial, industrial one.!

The American legal system had more than a century to de-
velop in tandem with evolving economic, social and political rela-
tionships. The responsiveness and adaptability of American legal
institutions were further aided by study and dialogue which took
place in an open society, and by the availability of a well established
physical infrastructure, trained personnel and materiel resources.?

* Research Associate, Center for South and Southeast Asia Studies. BA, Univer-
sity of California at Berkeley (1966); JD, University of California School of Law, Boalt
Hall (1969); MA, Development Studies, University of California at Berkeley (1985).
Under the auspices of the Asia Foundation, the author has served as a Regional Pro-
gram Officer for Legal Services and Social Justice, and as a Regional Specialist for Law.

The author wishes to thank Professors Chin Kim, James Anderson, Kenneth Phil-
lips, Marc Galanter, Rajiv Dhavan, Bruce Ottley, Dr. Jacqueline Fields and Paul Li for
their comments and suggestions on earlier drafts of this paper.

1. In the St. Louis Circuit Court, for example, over the fifty years between the
decade of the 1880s, which witnessed the dawn of industrialization in the American
West, and the close of the 1920’s, the average number of cases filed per decade more
than quadrupled while the average rate of litigation (cases filed per capita) more than
doubled. Galanter, Reading the Landscape of Disputes: What We Know and Don’t
Know (and Think We Know) About Our Allegedly Contentious and Litigious Society, 31
UCLA L. REV. 4, 39 (1983).

2. Although the myriad causes for shifts in the type and volume of litigation in
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By contrast, economic development and social change in Asia
are proceeding at a far more rapid pace. The reasons for this accel-
erated pace include the availability of sophisticated technology, ad-
vances in mass communications, greater accessibility to higher
education, national ambition and the influence of a world-wide
commercial economy.

Despite the general rush to modernize over the past four de-
cades, Asian governments have allocated little in the way of addi-
tional resources for the administration of justice. During the same
period, the number of disputes brought to Asia’s courts have in-
creased markedly. Increased attention to the issue of worsening
court congestion and backlog in the Asian literature reflects this
perception.

Case backlog is considered a serious problem in every non-
communist developing country in Asia.?> However, the research ca-
pability of many lesser developed countries (LDCs) is limited by the
scarcity of funds and trained personnel. Consequently, information
on court congestion is far from complete.4

The object of this paper is to present Asian views of the prob-
lem of court congestion and delay’ in ten Asian countries;® to say
something about the probable causes of the problem; and to offer

post-industrial America are outside the bounds of this paper, it is illustrative of our
sizeable resource base that in response to the *“‘dramatic rise in federal court filings in
recent decades . . . Not only has the increase in judges kept up with the caseload, but
there has been a massive increase in the support staff.” Id. at 37.

3. From Pakistan in the west to the Republic of Korea in the northeast, non-
communist Asia is comprised of 16 countries with a total population of approximately
1.1 billion. Little reliable data on the problems of dispute moderation in the nations of
Vietnam, Kampuchea, Laos, Mongolia, North Korea and The Peoples’ Republic of
China are available. However, as these countries develop economically and formalize
and depoliticize their systems of conflict management, delay problems may become
evident.

4. For the most part, government research into court delay is a recent phenome-
non in Asia.

5. For the most part, terms such as “congestion”, “backlog’ and “‘delay” are not
explicitly defined in the Asian literature. The implicit meaning of these terms varies
with the commentator, the country and the structure of the legal system under scrutiny.
Therefore, not only do substantial differences in law, practice and the meanings of court
congestion and delay make cross-national comparisons unreliable, given the nature of
information presently available, even same-country studies cannot be compared without
careful analysis and qualification. It is not the aim of this article to impose a false
consistency on the terminology or to presume meanings identical to those which are
found in Anglo-American studies of court delay. Rather, one must recognize that the
meanings of congestion, backlog and delay are as specific to the literature of a given
country (or a particular study) as causes and potential remedies are to local conditions.
Since the problem of delay is primarily national, formulation of a standard international
definition is unnecessary. However, consistency in the meaning and usage of court de-
lay terminology within the literature of each country is important and, for the most
part, is yet to be achieved.

6. The availability of information helped to define the geographic parameters of
this study. Little is available from Burma, Nepal, Bhutan, the Maldives, Brunei and
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strategies for reducing Asia’s massive case backlogs so as to
heighten judicial responsiveness to the needs of disputants.”

I. WESTERN INFLUENCE

The traditional legal cultures of Asia were profoundly affected
by Western colonialism. Even the legal systems of countries not
under direct European colonial rule, such as China, Japan, Korea,
Formosa (Taiwan) and Thailand underwent significant changes as a
result of exposure to Western concepts of jurisprudence.® In all
Asian countries, however, at the national level, European laws and
legal structures came to predominate.® By and large, the legal sys-
tems received from the West during the colonial period were con-
firmed at independence as the basic law of the country.'© However,
penetration of received law into the rural areas, where most Asians
still live, is far from complete.

Legal systems in Asia vary significantly from country to coun-
try, due in part to historical factors and current levels of economic
and political development.!! Most Asian countries, however, have
pluralistic legal systems in which several distinct bodies of law—
formal, non-formal and religious—operate. Western civil or com-
mon law predominates among the urban based citizenry, in the
more developed sectors of the economy and in matters of national
administration. Customary laws remain paramount in isolated re-
gions. In addition, a substantial body of law rooted in religious phi-
losophy and practice affects particular issues such as marital status,
inheritance of property, and small-scale commercial transactions.
Finally, in most countries there is a growing body of statutory and
administrative law which has been enacted and developed since the
achievement of national independence.

Afghanistan, while incorporating the countries of the South Pacific or the Middle East
would not have been possible within the confines of a journal article.

7. Most of the literature on court congestion and delay in Asia is of limited distri-
bution and only available locally.

8. Of course, various indigenous legal traditions, both secular and ecclesiastic,
predate European contact and some of these pre-contact legal systems retain considera-
ble vitality.

9. Often the successful borrowing of Western law has meant an accommodation
rather than a surrender of traditional values. See C. KiM, SELECTED WRITINGS ON
AsIAN Law 62 (1982).

10. This seemingly uncritical adoption of European law and legal systems is less
surprising when one considers the numbers of lawyers educated in the tradition of the
“mother country” involved in independence movements and post independence
governments.

11. The persistence of pre-colonial legal traditions, both religious and secular, is
most evident in the less developed countries of Asia.
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II. CIVIL LAW NATIONS

Excepting the Middle East, the non-communist civil law na-
tions of Asia are Japan, the Republic of Korea (Korea), the Repub-
lic of China (Taiwan), Thailand and Indonesia. These five countries
fall easily into two sub-groups. The three Northeast Asian civil law
nations (Japan, Korea, Taiwan) share a larger cultural tradition.
They are more economically advanced than the other two and their
legal systems have much in common.'2 In fact, the court systems of
all three are patterned on the German court system. The tradi-
tional Confucian preference for non-formal methods of conflict res-
olution is evident in the legal cultures of all three countries.13

The two Southeast Asian civil law nations, Thailand and Indo-
nesia, are less developed, less politically centralized and less cultur-
ally homogeneous. Customary and religious law retain considerable
vitality, particularly in rural areas.

Because the problem of case backlog and delay appears to
worsen as the development process accelerates, the management of
court congestion in the recently developed civil law countries of
Northeast Asia is instructive. Of the three Northeast Asian na-
tions, the Korean example is most meaningful.!*

12. Both Korea and Taiwan (then known as Formosa) were colonies of Japan dur-
ing the first half of the twentieth century.

13. The Confucian preference for non-formal mechanisms of conflict moderation
continues to influence popular perceptions of the legal process. See KiM, supra note 9,
at 57, 197, 455. Haley, on the other hand, questions conventional notions that the Japa-
nese are reluctant to litigate noting that some nationalities, such as the Koreans, seem to
be even less litigious. Japanese society appears to have been at its most litigious during
the period of transformation from an agrarian to an industrial and commercial econ-
omy. For example, Haley found that litigation in Japan “has been less frequent in abso-
lute numbers in the postwar years than the period from 1890 to the outbreak of the
Sino-Japanese War in 1937.” Relative to population, the contrast is even more striking.

According to Haley, the Japanese government pursues a deliberate policy of dis-
couraging litigation by restricting both access to the courts and limiting the range of
remedies available to the Japanese courts. Haley notes that the number of cases dis-
posed of per judge in 1974 was 1708, nearly twice that of a California Superior Court
Judge (964 cases in 1971-72). “The number of judges in Japan has remained constant
for the entire period from 1890 to the present.” As a result, says Haley, Japanese courts
are overcrowded and delay is acute. See Haley, The Myth of the Reluctant Litigant, 4 J.
JAPANESE STUD. 359, 364-381 (1978). Unlike many Asian nations, Japan’s formal dis-
puting system has not had to accommodate a host of frequently hostile linguisitic, cul-
tural, religious and ethnic communities for whom little common ground exists for the
peaceful resolution of conflicts outside the courts. A popular bias in favor of non-for-
mal methods of conflict resolution is more easily satisfied in culturally homogeneous
Japan than in plural societies which characterize much of the rest of Asia. The North-
east Asian preference for face saving conciliation and mediation over direct courtroom
confrontation helps explain and acquiescence of the Japanese electorate in government
policies which discourage litigation.

14. For a discussion of court delay in Japan see Ishida, The Japanese Judicial Sys-
tem and Delay in the Courts: The Experience of Japan, in FIRST INTERNATIONAL SEMI-
NAR-WORKSHOP ON MANAGING DELAY IN THE COURTS 56-65 (P. Valera-Quisumbing
ed. 1985). Japan’s mature economy means that its court delay problems differ markedly
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A. Sources of Delay and Congestion in the
South Korean Courts

The Republic of Korea has experienced rapid economic devel-
opment since the armistice in 1953. Although trailing Japan in
most economic indicators, South Korea is well ahead of most other
Asian countries. !’

The Korean court system is composed of a Supreme Court, the
High Courts, the District Courts, the Family Court, the Branch
Courts, and the Circuit Courts.!¢ The Supreme Court is the apex
tribunal of the nation for cases and controversies arising under the
Constitution or the laws of Korea. As a court of last instance, it
hears appeals from the judgements and rulings of the High Courts,
and the appellate divisions of the District Courts and Family
Courts.!”

In administrative cases, the High Courts have original jurisdic-
tion as courts of first instance. As a general rule, however, the High
Courts are intermediate appellate courts with jurisdiction over ap-
peals brought against judgements rendered by the District Courts
and the Family Court.8

The District Courts are the courts of general original jurisdic-
tion, deciding all cases except those falling under the exclusive juris-
diction of the specialized courts. District Courts also have appellate
jurisdiction over single-judge District Courts, Branch Courts and
Circuit Courts.?

Despite extensive training of court personnel, the addition of
more judges, and a basically non-litigious legal culture, the work-
load of Korean judges rose substantially in the 1970’s. As illus-
trated in the chart below, this is primarily because the increased in-
flow of cases outpaced efforts to streamline court procedure.??

from those of most Asian nations. Its solutions, too, are frequently beyond the reach of
less developed countries. On the other hand, Korea and Taiwan are undergoing an
economic and social transformation only slightly ahead of most of Asia. Unlike Tai-
wan, substantial information on court congestion is available in Korea.

15. FarR EASTERN EcoNoMiC REVIEW ASIA 1985 YEARBOOK 6-7 (H. Punwani
ed. 1984).

16. SUPREME COURT OF THE REPUBLIC OF KOREA, JUSTICE IN KOREA 17 (1981).

17. INTRODUCTION TO THE LAW AND LEGAL SYSTEM OF KOREA 259-261 (S.
Song ed. 1983).

18. SUPREME COURT OF THE REPUBLIC OF KOREA, supra note 16, at 21.

19. INTRODUCTION TO THE LAW AND LEGAL SYSTEM OF KOREA, supra note 17,
at 261-262.

20. SurrReME COURT OF THE REPUBLIC OF KOREA, supra note 16, at 52.
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Litigation Caseload per Judge

Year Supreme Court High Courts District Courts
1971 396.6 149.0 588.2
1980 640.0 187.9 614.8

(13) (78) (445)

Note: The number of judges at each level is enclosed in parentheses.
These numbers are from Supreme Court of the Republic of Korea, Justice
in Korea 51 (1981).

Thus, despite a 40 percent increase in the number of High
Court and District Court judges in the nine years from 1971 to
1980, the average caseload per judge at the Supreme Court level
increased over this period by more than 60 percent. With the ex-
ception of the staggering increase in workload for the Supreme
Court, the overall increase in case workload per judge was not intol-
erable through 1980.

However, more recent data reveal a conspicuous increase in the
volume of litigation from 1980 through 1982.2! During this same
period, the number of judges increased only slightly.22 According
to a Seoul District Court Judge, Yong Ho Oh, while the average
caseload per judge in the Supreme Court declined to 484, it had
risen to 213 in the High Courts and 774 in the District Courts.23

Despite the confidence expressed by Judge Oh in the Korean
judiciary?4, a 1981 survey of 500 judges, prosecutors, lawyers and

21. Y. Oh, Some Proposals to Relieve the Delays in Civil Procedure of Korea 3
(1983) (paper delivered at Regional Conference on Managing Delay in the Courts, Ma-
nila, Philippines), reprinted in FIRST INTERNATIONAL SEMINAR-WORKSHOP ON MAN-
AGING DELAY IN THE COURTS 66 (P. Valera-Quisumbing ed. 1985). Between 1977 and
1979, the number of civil cases, excluding cases of summary procedure, declined from
260,000 cases to 230,000. However, in 1980, the number increased to 290,0600. In 1981,
the total of civil cases jumped to 360,000 and in 1982, the number of cases reached
380,000.

22. Id. The number of judges increased from 523 in 1980 to 572 in 1982.

23. Id. To reduce the case overload on the Supreme Court and speed the disposi-
tion of cases, the Special Act for the Facilitation of Civil Procedure was enacted in
1981. The special Act restricts the grounds for appeal to the Supreme Court and per-
mits speedier judgements in small claim suits.

Of the civil cases of first instance, 92.7 percent ended within five months of the
institution of the action. A further 6.9 percent were resolved within a year and 0.4
percent within two years. With appealed cases, 51.2 percent ended within four months
from the day the documents of action were forwarded, 66.8 percent were concluded
within a year and 79.5 percent within two years.

24. Id. Equating efficiency in the disposition of cases to the skills and competence
of the Korean judiciary, Judge Oh observed that “the comparatively speedy solution of
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law professors, and 200 legislators, journalists and businessmen re-
vealed substantial reservations regarding judicial competence.?’

The Korean Ministry of Court Administration offered the fol-
lowing reasons for court congestion and delay: 1) understaffed
courts; 2) lack of trained court administrators; 3) inadequate
court facilities;?¢ 4) inadequate budget;?’ 5) excessive adherence to
formalities that result in trial delays; and 6) lack of empirical re-
search on the causes of delay.2® Ministry officials lamented that re-
search designed to achieve reform has rarely been undertaken. Law
scholars are concerned almost entirely with aspects of trial. Au-
thorities on administration are interested solely in public adminis-
tration. No Korean scholars specialize in problems of court
administration. As a result, systems of court administration lag be-
hind other fields of public administration.?®

In addition to an insufficient number of trained judges, delay in
civil cases is partially the product of Korean law and custom which
allows litigants to present their own cases in court. Also, litigants
have the right to claim new causes of action and present new evi-
dence at any time prior to the conclusion of the trial.3° Further-
more, Korean courts do not take an active role in identifying the
points of dispute. Trial time could be reduced significantly if judges
helped litigants agree on the issues prior to trial.3!

While no empirical studies on case flow management have yet
been undertaken in Korea, judges and other legal professionals have
recommended a number of solutions for delay in the disposition of

civil cases . . . would seem to be based somewhat on the fact that Korean judges have
passed the very difficult judicial examination and that they are generally estimated as
men of ability.”

25. Moon In-koo, The Chosun Ilbo (Seoul), September 15, 1981. The paper re-
ported that over 82 percent of those surveyed agreed that the Korean justice system
does not meet the needs of citizens. A majority felt that trials are not conducted accord-
ing to facts and law (fifty-three percent of those polled responded negatively on civil
trials, 77 percent on criminal trials and 72 percent on administrative hearings.) Sixty-
five percent felt judges lacked specialized knowledge and social experience or showed
favoritism.

26. Memorandum of interview with officials of the Korean Ministry of Court Ad-
ministration 2 (1983). A trial team may have access to a court room only once per
week.

27. Id. at 1. In fiscal year 1982 appropriations set aside for the courts comprised
only 0.5 percent of the total government budget.

28. Id

29. Id.

30. Y. Oh, supra note 21, at 3-5. In common law jurisdictions the identification of
a specific cause of action prior to trial is essential. Failure to do so can lead to dismissal
of a complaint.

31. Id. at 4. For the information of his colleagues, Judge Oh noted that pre-trial
procedures such as discovery have been widely adopted in the United States in order to
discourage the tactic of “‘surprise which made it difficult for the parties to adequately
prepare for trial.”
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civil cases. These include 1) increasing the number of judges
(though it is acknowledged that to do so would require a larger
budget allotment); 2) conducting studies of ongoing workload to
assure its even distribution; 3) assessing the role which computer
technology might play in speeding the documentation and adminis-
tration of cases; 4) permitting only qualified attorneys to bring a
cause of action before the courts; 5) adopting a policy of discourag-
ing postponements; and 6) requiring the courts to assume the re-
sponsibility for defining the issues in dispute and to actively
encourage pretrial settlements.32

Despite the many advantages the Korean court system enjoys
over the court systems of other Asian countries—a substantial re-
source base, well-trained judges, cultural homogeneity, a central-
ized political tradition and a non-litigious citizenry—litigation has
jumped dramatically in the last few years while the number of
judges has remained relatively stable. The additional burden on
Korean judges is a source of concern to the Korean legal commu-
nity. It remains to be seen how those in authority will respond to
the increased demands on the Korean justice system.

B. The Southeast Asian Civil Law Countries

Economic and social conditions in Southeast Asia differ signifi-
cantly from those which prevail in Northeast Asia. By virtue of its
relative affluence, Northeast Asia has a reservoir of available funds
which can be tapped to relieve a burdened court system. Southeast
Asian nations have far less in the way of uncommitted capital
reserves on which to rely. In addition, “high tech’ options are less
feasible in Southeast Asia, both because of the dearth of qualified
personnel and (again) because of the relative scarcity of funds to
meet the start-up and maintenance costs. Furthermore, in some
cases lawyers and judges may be less well-trained than their coun-
terparts in Northeast Asia.

Litigation in the less developed civil law countries is rising dra-
matically despite a relatively lower stage of industrial development.
A partial explanation is that the cultural and ethnic pluralism of
Southeast Asia allows less common ground for non-formal dispute
mediation.33 More importantly, the transformation from agrarian
subsistence economies to cash crop commercial agriculture is result-
ing in a major demographic shift away from the countryside to the
cities.

Available evidence suggests that the evolution of new forms of
social relations coupled with a decline in the effectiveness of tradi-

32. Id. at 4-5.
33. See supra note 13, regarding the non-formal option in culturally homogeneous
Japan.
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tional mechanisms of conflict resolution, has led to a surge in litiga-
tion. Legal institutions and patterns of legal practice, inherited
from the somnolent colonial era, appear ill-equipped to handle this
increased demand.

1. The Extent and Causes of Court Delay in Indonesia. Indo-
nesia received its fundamental law and court structure from the
Dutch. Dutch colonial law distinguished among Europeans, na-
tives, foreign Chinese and other foreign Orientals. Different laws
applied to each population group and each had its own court.
Thus, in the colonial period, there was pluralism both in the law
and in the judiciary.34

This complex system continued until the reorganization of the
general courts in 1951. Country Courts were established as the
courts of first instance; High Courts as appellate courts; and the
Supreme Court as the apex court for all population groups in Indo-
nesia.?s Subsequently, four judicial spheres were established: the
general courts and the special religious, military and administrative
courts.>6

Coexisting with the formal law are various customary (adat)
legal traditions as well as Islamic (Shari’ah) law which is applicable
to particular types of disputes.3” In addition, because of the relative
scarcity of trained lawyers, non-legally-trained persons (bamboo
lawyers) are also allowed to represent parties in court.3?

Delay in the courts®® has been cited as a cause of popular dis-

34. Gandasubrata, Indonesia, Administration of Justice: Procedural Reforms on
Court Congestion, in 2 1980 ASEAN Compr. L. SERIES, ADMINISTRATION OF JUSTICE:
PROCEDURAL REFORMS ON COURT CONGESTION 1, 2-3 (P. Valera-Quisumbing ed.
1982).

35. Id. at 4. Established in Act no. 1/1951. See also E. DAMIAN & R. HORNICK,
INDONESIA’S FORMAL LEGAL SYSTEM: AN INTRODUCTION 19-29 (1981).

36. Gandasubrata, supra note 34, at 4. Established in Act no. 14/1970.

37. The jurisdiction of the Indonesian Shari’ah Courts is primarily confined to fam-
ily law including marriage, divorce, reunion, family gifts, inheritance, guardianship of
minors, joint property rights, the rights of women and children, etc. See B. Arifin, The
Administration of Shari’ah Laws in Indonesia 17-18 (1983) (paper delivered at the First
ASEAN Shari’ah Administrators’ Conference Workshop). For a study of the political
context of the Shari’ah Courts, see D. LEv, IsLAMIC COURTS IN INDONESIA (1972).
The spelling of Shari’ah varies slightly from one country to another.

38. Z. Atmadja, Responsibility for Preventing Delay 12 (1983) (paper presented
before the Regional Conference on Managing Delay in the Courts, Manila, Philippines).
The geography of Indonesia places an immense burden on the administration of justice.
In a country of approximately 3000 islands, transportation is difficult and courts nearly
inaccessible to many rural people. As a result, cases are often delayed because of the
inability of witnesses or the accused to appear in court.

39. In 1982, a total of 23,485 cases had not been resolved within statutorily pre-
scribed time limits. A. Soetjipto, Practical Methods of Avoiding Delays in Criminal
Cases 1-B (1983) (paper presented at the Regional Conference on Managing Delay in
the Courts, Manila, Philippines).
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satisfaction with the administration of justice in Indonesia.*® Ac-
knowledging the deleterious effects of delay, the Indonesian
Supreme Court (Mahkamah Agung) undertook a nine-month study
of delay in selected courts.*!

Among Indonesian legal commentators there is a consensus
that the number of judges is insufficient to process the number of
cases coming before the courts.#? Another frequently cited cause of
delay is the Indonesian judge’s broad authority to postpone a case.*3

In a 1980 paper, Justice Purwoto Gandasubrata distinguished
between external and internal causes of delay:

The internal factors are, among others, (a) an inadequate number

of courts; (b) an insufficient number of judges and assisting per-

sonnel; and (c) an inefficient exercise of judicial process or an

ineffective management of the courts. Whereas the external fac-

tors are among others, (a) the imperfections of regulations on

judicial systems and law procedures, and (b) the growing sense of

law among the people and the emerging legal institutions giving

aid to more and more people.44

The recently completed study of court delay in Indonesia fo-
cused upon High Courts and District Courts with the greatest back-
log problem.#> The authors found that increasing the number of
judges did not reduce court congestion.*¢ Rather, they concluded
that the adoption of a positive work ethic (work “spirit”) by judges
and court personnel was the most effective way to increase court

40. Z. Atmadja, supra note 38, at 19-20. “Delay affects many cases in almost every
urban place in Indonesia, denying justice to thousands of litigants and unavoidably af-
fecting the people’s lessened confidence in the Judiciary.”

41. A. Soetjipto, E. Djunaedi, L. Soegondo, J. Djohansjah, H. Bustaman and H.
Soeharto, Report of the Study on the Causes of Delay in High/District Courts and the
Methods of Resolving Them 1 (February 22, 1986) (unpublished manuscript) [hereinaf-
ter cited as Report]. No attempt was made to ascertain the total number of backlogged
cases (defined as cases not tried within one month of filing). Rather, efficiency ratings of
high, medium or low were calculated for judges and court clerks in pre-selected prob-
lem courts. Although it is probable that the Jakarta courts adjudicate a higher propor-
tion of complex cases than do courts in less highly commercialized regions, case
difficulty was not a factor in the calculus.

42. A. Soetjipto supra note 39, at 5. There are 2113 judges out of a population of
151 million. Each judge must serve approximately 65,000 people.

43. Id. at 4, 6, 7. A judge may authorize the delay of a case indefinitely despite
statements in the Basic Law of Judiciary Power (Law no. 14 of 1970) that justice shall
be administered fairly, promptly and inexpensively. Nor is the power of Indonesian
judges restricted by the recently enacted Indonesian Criminal Law Procedure (Decem-
ber 31, 1981) which establishes maximum time limits for the disposition of criminal
cases, but does not require judges to adhere to these limits.

44. Gandasubrata, supra note 34, at 19.

45. Report, supra note 41, at 4. These were the High Courts of Medan, Pedang,
Jakarta, Surabaya and Ujung Pandang and selected of their district courts. Targeted
courts were observed by a field investigative team. In addition, 437 judges, prosecutors,
police officers, attorneys, court clerks and litigants were interviewed.

46. Id. at 5.
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productivity.*” Alluding to the problem of graft, the authors urged
improvements in judicial salaries, allowances and medical care.*®
They also recommended improvements in judicial recruitment, aca-
demic and practical course work and the implementation of
mandatory in-service training.4?

Indonesian commentators agree that court clerks are fre-
quently undertrained, overworked and underpaid. The authors of
the report recommended periodic conferences between judges and
court clerks and increased use of court calendars as means to com-
bat court delay.’°

An inadequate police force was also cited as a major obstacle in
the settlement of criminal cases. The number of police investiga-
tors, as well as their training and resources, were determined to be
insufficient.5! In contrast, the greatest problem confronting public
prosecutors was summoning defendants and contacting witnesses
across long distances via underdeveloped transportation and com-
munication systems.>2

Lawyers were criticized for incompetence, and for requesting
postponements for personal reasons.’* To combat excessive post-
ponements, the report recommended that they be granted only
when a valid reason is given and that they be limited to two days
per request.>*

The authors found court rooms and materiel to be woefully
inadequate.5> The Supreme Court and Department of Justice were
urged to increase the budgetary allotment for the court systems.>¢

Concluding their report with a call for immediate and deter-
mined action, the authors contended that the accumulating backlog
of cases threatens to drown the Indonesian judicial system. While
short of critical at the moment, “should it [court delay] get worse,
the judicial system might crumble and people will loose confidence
towards the judicial institutions [which] . . . would weaken the
state’s foundations . . .”.57 Before the optimum strategies for reduc-

47. Id at 5, 11. To foster greater discipline the authors proposed that the chief
judge establish standards for his court and apply them vigilantly. To cut down on the
number of trials, judges were urged to take an active role in pre-trial settlement efforts.

48. Id. at 9. “Only those who are strong and highly principled are able to with-
stand temptations, usually coming in the pecuniary form.”

49. Id. at 8.

50. Id. at 8-9.

51. Id. at 10.

52. Id. at 9-10.

53. Id. at 6, 11. The majority of lawyers questioned indicated that the reason for
requesting a postponement was unpreparedness or ‘‘too many cases to be handled.”

54. Id. at 11.

55. Id. at 12-14. “[I]t can be concluded that the budget for building maintenance
and for stationeries is not adequate.”

56. Id. at 13.

57. Id. at 15.
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ing delay can be identified, the findings of the Supreme Court report
must be carefully studied.>8

2. Court Congestion and Delay in Thailand. While English
and American law and practice have had some impact on the Thai
legal system, the predominant influence has been European civil
law. As in all Asian civil law countries, trial by jury is not prac-
ticed. Both questions of law and fact are decided by the judge.>®
Unlike common law jurisdictions, decisions of higher courts are not
absolutely binding upon inferior courts. Rather, they are consid-
ered to have lesser precedental value as “persuasive authority”.s°

Thailand has a three tiered court system consisting of the
Courts of the First Instance, the Court of Appeal, and the Supreme
Court. The operation of Thailand’s courts is under the authority of
the Ministry of Justice. The Minister appoints all court personnel
except judges and is responsible for law reform in the fields of legal
practice and legal procedure.5!

Although information on court congestion in Thailand is lim-
ited, available data show a sharp increase of case inflow, prompting
an admission that the Courts in Thailand are experiencing signifi-
cant backlog problems.®? In addition, the past several years have
seen a dramatic increase in the number of lower court decisions
brought to the Court of Appeals and the Supreme Court for re-
view.63 The result is an ever-increasing number of new appeals an-
nually, further exacerbating an increasingly large backlog of

58. One option available to Indonesia is to increase the authority of its vital reli-
gious courts and customary law moots in order to reduce case flow into the formal
courts. Efforts of this nature, which might provide useful models, have been tried with
some success in Sri Lanka, the Philippines and Papua New Guinea. In the past, how-
ever, Islamic movements have posed a political threat to the authority of the Indonesian
government. Any proposal to broaden the jurisdiction of adat moots and Islamic courts
would be closely scrutinized for possible incompatibility with Pancasila, the purpose-
fully secular State ideology.

59. Boondech, The Thai Judicial System, in THE LEGAL SYSTEM OF THAILAND
13, 14 (1981).

60. Id. at 19-20.

61. Id. at 13. See also Mahakun, A Brief History of Thai Law, id. at 21.

62. Comparing 1978 figures to those for 1982, the number of civil and criminal
cases filed in the Courts of First Instance jumped 28 percent (from 258,000 to 329,000
cases). Memorandum of an interview with Judge Kanok Indrambarya of the Ministry
of Justice, Office of Legal Affairs 1 (March 10, 1983). See also P. Wichitcholchai, De-
lay on Court Proceeding 2 (August 1984) (unpublished manuscript). Judge Pornpetch
Wichitcholchai warns of the “grave and irreparable” harm that court congestion can do
to the administration of justice in light of the increasing numbers of Thais who depend
on the courts to settle their complaints.

63. C. Wibunsin, A Project to Expedite the Processing of Appeals in the Higher
Courts 1 (1983) (summary translation of an unpublished manuscript).
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undecided cases. Appellate level courts are especially backlogged.*

In addition to the dramatic increase in cases filed, a lack of
financial support from the government is felt to have contributed to
Thailand’s court delay problem. In 1980, the budget allocated to
the Ministry of Justice comprised only 0.357 percent of the total
budget allotment of all Ministries. Despite the recent jump in cases
filed in the courts, only 0.354 percent of the total Ministries budget
was allocated to the Ministry of Justice in 1983.55 Because of these
financial constraints, there was a shortage of well-qualified court of-
ficers and administrative staff to manage the day-to-day operation
of the courts.5¢

Judge Prasobsook Boondech sees five principal causes of con-
gestion in Thailand’s courts:$” an insufficient number of judges;®?
an inadequate budget; insufficient courtrooms; an out-moded sys-
tem of court administration; and appeals as of right. Two options
under consideration by the Thai Judicial Council are amending the
Civil and Criminal Codes of Civil Procedure to restrict the right of
appeal and instituting (through legislation) an arbitration policy to
promote out of court mediation of civil and commercial disputes.5®

Status of Cases Appeals Court Supreme Court
1980 1981 1982 1980 1981 1982

New Appeals 7,477 8,743 11,246 3,494 4,563 4,109
Decided 7,488 8,635 10,607 3,142 4,071 3,948
Carried over 252 360 999 2,166 2,658 2,819

64. Id. In the first eight months of 1983, cases pending in the Appeals Court rose
to 5,056.

65. Judge Kanok Indrambarya, supra note 62, at 1. Debate over the causes of
court delay has entered the popular press and become a political issue. While acknowl-
edging that many Thais believe that going to court is their last and worse option, a
leading Bangkok newspaper asserted that the courts are the last hope of the people for
justice. The article maintained that the courts are not the possession of the well-con-
nected, as many believe, but rather are the fair and impartial forum they are intended to
be. However, the writer acknowledged that excessive delays in the processing of dis-
putes puts the litigants through great hardship. The newspaper blamed court delay not
on the judges who it said are overworked and underpaid, but on the slow processing of
cases, poorly maintained court buildings, and inadequate public facilities. Siam Rath,
July 24, 1984. While these are not particularly telling criticisms, the Ministry of Justice
responded in a subsequent article. The Ministry contended that the principal causes of
court delay are lack of money—the Ministry of Justice is seeking a budgetary increase
from 0.3 percent to 1.0 percent; lack of manpower—the Ministry is seeking a Deputy
Regional Chief Justice for each Judicial Region; and lack of krnowledge on the part of
prospective litigants of how to access the courts most efficiently. Siam Rath, August 2,
1984.

66. Judge Kanok Indrambarya, supra note 62, at 1.

67. Boondech, Thailand, Administration of Justice: Procedural Reforms on Court
Congestion, in 2 1980 ASEAN Cowmp. L. SERIES, ADMINISTRATION OF JUSTICE: PRoO-
CEDURAL REFORMS ON COURT CONGESTION 77, 83-90 (P. Valera-Quisumbing ed.
1982).

68. Id. at 84. In 1970 only 29 of 271 passed the judges qualifying examination—a
year in which there were 350 vacancies.

69. Letter from Judge C. Wibunsin (December 23, 1983).
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To free judges from the arduous task of recording court pro-
ceedings by hand, the use of tape recorders is now standard.’® In
addition, a three-year pilot project to train and place law clerks was
initiated by the Ministry of Justice in 1984.7!

The incremental steps which are being taken in Thailand to
bring the court backlog problem under control are encouraging.
The feasibility of various possible solutions is being tested and
judges and government officials are becoming aware of the dimen-
sions of the problem. What is lacking is a comprehensive study of
the operation of the Thai judicial system which would pinpoint
problem areas, and which could provide the empirical foundation
for an overall strategy of reform and modernization.”2

III. COURT CONGESTION AND DELAY IN COMMON
LAW COUNTRIES

The common law countries of South Asia include Pakistan,
Bangladesh, India and Nepal. The Southeast Asian common law
nations consist of Malaysia, Singapore, Brunei and Burma.”’? In
none of Great Britain’s Asian colonies did English common law and
legal practice entirely supplant pre-existing legal traditions. Fur-
thermore, since the departure of the British, inherited colonial law
and procedure have evolved in response to local socio-economic and
and political conditions.” Therefore, it is not surprising to find that
the problem of court delay and its solutions are perceived differently
from one country to the next.

A. Court Congestion in Bangladesh

Bangladesh provides an illustrative case study of how the prob-
lem of court delay is viewed in a less developed common law coun-
try. The structure of the Bangladesh court system was largely
inherited from Pakistan and Great Britain.”>

70. C. Wibunsin, supra note 63, at 1-2. The computerization of court decisions and
legislative enactment is also under study.

71. Id. at 3.

72. A Ministry of Justice study of the causes of delay in four Bangkok metropolitan
courts (the Civil Court, the Criminal Court, the Court of Appeals and the Supreme
Court) and nine Provincial Courts was initiated late in 1985. The findings should be
released shortly.

73. As a result of their complex colonial histories, Sri Lanka and the Philippines
have hybrid civil law-common law systems. The common law nation of Papua New
Guinea, though an observer nation within ASEAN and sharing a common border with
Indonesia, is generally considered to be a member of the Pacific Islands community of
nations.

74. Pakistan, for instance, is adopting an Islamic legal system. Malaysia has barred
appeals to the English Privy Council from December 31, 1983. Impoverished, agrarian
Bangladesh has a far different social structure from modern, urban, affluent Singapore.

75. A. HOQUE, THE LEGAL SYSTEM OF BANGLADESH 17 (1981).
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Atop the court hierarchy in Bangladesh is the Supreme Court,
which is comprised of an Appellate Division and a High Court Di-
vision. Both divisions have criminal and civil jurisdiction. The Ap-
pellate Division hears appeals from the High Court Division and
also has constitutional advisory jurisdiction.’® The High Court is
responsible for the judicial and administrative supervision and con-
trol of the subordinate courts. In addition to hearing appeals from
the subordinate courts, Article 102 of the Constitution of Bangla-
desh empowers the High Court to issue specified orders of prohibi-
tion when no other adequate remedy is provided by law.””

Subordinate civil courts include the District Courts, the Courts
of Subordinate Judges and the Courts of Munsif, the Criminal
Courts of Sessions Courts, and the Magistrates’ Courts.”® Courts
and tribunals of special jurisdiction include the Labour Court, the
Special Tribunal, the Juvenile Court, the Conciliation Board and
the Village Court.” The latter two are intended to provide a non-
formal inexpensive forum for dispute moderation and to extend ef-
fective jurisdiction of the formal legal system to rural Bangladesh.80
Nevertheless, for most citizens of Bangladesh, travel even to the
nearest Village Court can take hours, even days.

Given the concentration of commercial activity in Dhaka and
the limited access to courts in the rest of the country, it is not sur-
prising that most cases are brought before the High Court Division
in the capital.®! It is in Dhaka that court delay receives the greatest
attention. To “expedite disposal, including clearance of backlog of
cases,” the Supreme Court Bar Association recommended the addi-
tion of ten judges to the Dhaka High Court.??

The Bar report identified a number of causes of delay in the
disposal of criminal cases. Included were 1) inadequacy of the ma-
chinery for investigation of crimes; 2) corruption; 3) paucity of full-
time judicial magistrates, paucity of judges of the Courts of sessions
trying criminal cases and the burdening of existing magistrates with
executive functions; 4) inadequacy of supporting staff and infra-
structure available to the magistrates and courts of sessions; and

76. Id. at 42.

77. Id. at 43-46.

78. Id. at 65.

79. Id. at 66.

80. F. Munim, Administration of the Courts 4 (August 1985) (unpublished paper).
The Village Court system was established by the Village Court’s Ordinance of 1976 to
resolve petty civil and criminal cases.

81. In one year, 750 out of a total of approximately 835 cases, were brought before
the High Court Division. Bangladesh Supreme Court Bar Association, Memorandum
on Changes in the Administration of Justice in Bangladesh 9 (January 12, 1983) (sub-
mitted to the Marshal Law Administrator) [hereinafter cited as Memorandumy}.

82. Id at 10.
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5) lack of proper supervision of the work of the magistracy.?3

Regarding delay in the disposition of civil cases, the Bar identi-
fied the paucity of judicial officers as a primary problem. The
“‘cadre strength” sanctioned in 1947 has not been increased despite
a doubling of the population and a manifold increase in the number
of cases and the volume of legislation. Other factors cited were
1) inadequate recruitment to fill existing vacancies; 2) highly inade-
quate staff and infrastructure including libraries and other facilities;
and 3) inadequate budgetary resources allocated for administration
of justice.?

In addition to more judges, the Bar also expressed the need for
additional qualified support staff to manage court calendars, keep
court records, and generally oversee the efficient operation of the
courts. The Bar report also suggested that lawyers specializing in
complex cases receive advanced continuing education ang that law
books, journals and Bangladesh law reports be made more
available.?>

In a 1985 paper, the Chief Justice of the Bangladesh Supreme
Court, Dr. F.K.M.A. Munim, suggests six reforms to reduce court
congestion in Bangladesh. They include (1) an improvement in the
quality of judges; (2) improved training of court managers and ad-
ministrators; (3) the imposition of a rational staffing system for
court management; (4) improved training in the art and technique
of administrative management of the courts in order “to take ad-
vantage of the sophisticated technical transformation of the sys-
tem”; (5) the “establishment of a Judicial Training Centre for
training of the judicial officers”; (6) and an increase in the number
of courts.3¢

In response to increased demand upon the court system, the
number of courts has more than doubled over the past five years. In
1976, the President of Bangladesh established a Law Committee to
suggest ways to streamline the legal process and make it more re-
sponsive. In its report, “the committee observed that no individual
member of the legal profession nor any bar association suggested

83. Id. at 13.
84. Id. at 14-15.
85. Id. at 10-14.
86. F. Munim, supra note 80, at 2. In response to increased demand, the number
of trial courts more than doubled between 1981 and 1984. Reports Munim:
In 1984, 55 courts of District Sessions Judges, 76 courts of Subordinate
and Assistant Sessions Judges and 460 courts of Munsifs were created
and these courts have been duly filled by appointment and promotion of
judges, as against 19 courts of District and Sessions Judges, 74 courts of
subordinate and Assistant Sessions Judges and 141 courts of Munsifs in
1981. Similarly, Magistrate’s courts have also been set up in all the 460
Upa-Zillas to cope with the volumes of cases.
Upa-Zillas are local government administrative units.
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‘any radical change in the existing procedure for Trial of both civil
and criminal cases’.”8” However, at least one commentator has
concluded that it is these time-honored procedures, affirmed with
such conviction by the Law Committee, that lie at the root of court
congestion in Bangladesh and necessitate very different solutions
from those applied in the United States.8

In 1983, the Supreme Court Bar Association called for a com-
prehensive survey of the entire justice system. The proposed study
would diagnose the underlying causes of the problems confronting
the administration of justice with ‘“‘the objective of making justice
speedy and more readily available to the people.”8® While laudable,
a research program involving “not only members of the judiciary
and legal profession but all those who are affected or who have use-
ful contributions to make” may be unnecessarily ambitious.?® Cer-
tainly a study of case flow management is needed to discern and
remedy bottlenecks in the dispute management process. To that
end, the Committee for Law Reform was established by the govern-
ment in 1985 to identify the factors responsible for delay and devise
a method to continuously monitor court proceedings in order to
maintain peak efficiency.”!

B. Congestion and Delay in the Courts of India

The Indian legal system is modeled after that of the English.%?
The Supreme Court is the apex court in India. Immediately below

87. Id. at 4-5.

88. P. Li, Selected Comparisons Between Bangladesh and California Court Sys-
tems 1 (May 1985) (unpublished paper). In contrasting court procedure in Bangladesh
and the United States, Li notes that almost no cases are settled before trial in Bangla-
desh, while in the United States, 90% of civil cases and 95% of criminal cases never go
to trial. Over 90% of criminal and civil cases are appealed in Bangladesh. In the
United States less than 1% of civil cases are appealed, while of the criminal cases which
are appealed only 3% are reversed in the United States. In contrast, 90-100% of ap-
pealed criminal cases are reversed in Bangladesh as well as 20-50% of the appealed civil
cases, three times the U.S. figure. Trials are piecemeal in Bangladesh whereas they are
continuous, for the most part, in the United States. In Bangladesh, judges take all
notes and must write opinions. Discovery is used extensively in the United States. Dis-
covery is never used in Bangladesh. Pretrial/settlement conference procedures are also
employed extensively in the United States. In Bangladesh, they are never used. Li
concludes, “thus calendaring methods, pretrial and settlement conferences, firm trial
dates, etc., may not be applicable in an analysis of the causes of and remedies for court
delay in Bangladesh.”

89. Memorandum, supra note 81, at 12-13.

90. Id.

91. Comment by F. Munim, Proceedings of the LAWASIA Chief Justices’ Confer-
ence, Penang, Malaysia, Session 5, at 4 (August 19-22, 1985).

92. So much so as to prompt one commentator to observe “‘the extent of our over-
all normative dependency on English law jurisdictions is so great as to impart an anglo-
phile profile to the ILS™ (Indian Legal System). U. Bax1, THE CRiSIS OF THE INDIAN
LEGAL SYSTEM 80 (1982).
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is the High Court. The subordinate judiciary consists of the Senior
courts (District and Sessions) and the Junior courts (Magistrates
and Munsifs).?3

The systematic study of delay in the Indian courts began more
than sixty years ago.’* More recently, the issues was addressed in
detail by the Law Commission of India.®> In its 1964 study of the
Indian Code of Civil Procedure, the Law Commission observed that
“the appalling back-log of cases . . . has unfortunately become a
feature of nearly all courts of the country.”?¢ By 1978 the language
of the Law Commission reports evidenced greater alarm over court
delay.”

The Law Commission’s 1964 report attributed delay in the res-
olution of cases to an insufficient number of judges, inadequate sup-
port staff, lack of adequate renumeration for judges and
unnecessary adjournments during trial.?®8 The 1978 report settled
upon a definition of cases in arrears: civil cases not resolved within
one year and criminal cases not concluded within six months of fil-
ing (unless appealed).®®

The Commission concluded that the arrears problem was
worsening, in part, because the creation of new rights and the evolu-
tion of new social interests resulted in growing numbers of cases.!%°
The result, observed the Commission, was ‘“‘too much court busi-
ness for too few judges.”'°! To bring the arrears problem under
control, the Commission called for additional courts and judges!©2
and proposed that retired judges be brought back to clear up the
arrears.103

The Law Reform Commission identified causes of delay at var-

93. Id. at 63.
94. Government of India Ministry of Law, Law Commission of India Twenty-Sev-
enth Report (the Code of Civil Procedure, 1908) 7 (December, 1984) [hereinafter cited
as Ministry of Law].
95. Id. See also H. Khanna, Seventy-Seventh Report on Delay and Arrears in
Trial Courts (November, 1978).
96. Ministry of Law, supra note 94, at 6.
97. According to Khanna:
Of late the problem of delay in the disposal of cases has assumed gigantic
proportions. This has subjected our judicial system, as it must, to severe
strain. It has also shaken in some measure the confidence of the people in
the capacity of the courts to redress their grievances and to grant ade-
quate and timely relief . . . . Weakening of the judicial system in the long
run has necessarily the effect of undermining the foundations of the dem-
ocratic structure.
H. Khanna, supra note 95, at 1.

98. Ministry of Law, supra note 94, at 9-10, 15.

99. Khanna, supra note 95, at 3.

100. Id. at 91.

101. Id. at 5.

102. Id. at 2.

103. Id. at 36.
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ious stages of the formal disputing process. Delays in the service of
summons were noted!%* as were delays in the filing of written state-
ments.!%5 Failure of the trial judge to frame the issues was cited as a
cause of delay.'9¢ The Commission chided both bench and bar for
under-utilizing pretrial discovery.!97 Trial judges were criticized for
inadequate efforts to conciliate cases!®® and for fixing too many
cases for trial on the same day and then continuing many of these.

In response to rising concern over delays in the administration
of justice, the Indian Law Institute commissioned a study of the
delay problem in the Indian Supreme Court. Published in 1978, the
study revealed a steady increase in the number of cases pending in
the Supreme Court.!%?

Over the thirteen years from 1965 to 1977 during which the
backlog of cases in the Indian Supreme Court increased over eight-
fold, studies show “a noticeable increase, at all [court] levels, of ini-
tiation and arrears.”’ 110

The report of the Indian Law Institute concluded that merely
increasing the number of judges—as was done in the Supreme
Court in 1960—would decrease the arrears problem only briefly.!!!
Instead, the Law Institute proposed other tactics including a nar-
rowing of the jurisdiction of the Supreme Court, the institution of
separate branches for constitutional and non-constitutional work or
the creation of a Federal Constitutional Court.!!?

The Law Institute found that training for court administrators
and staff was urgently needed'! and called for the overhaul and
modernization of the court’s equipment and facilities.!'* Finally,
the report recommended an extensive review of the Supreme
Court’s management structure and the creation of a division of the

104. Id. at 11-12.

105. Id. at 13-14.

106. Id. at 15.

107. Id. at 15-17. Order XI and XII of the Indian Code of Civil Procedure.

108. Id. at 17.

109. R. DHAVAN, THE SUPREME COURT UNDER STRAIN: THE CHALLENGE OF
ARREARS 35, 42-43 (1978). In 1965, 3,930 cases were instituted in the Supreme Court
while 2,282 were pending at year end. By 1977, 14,501 cases were instituted while
18,215 remained pending despite a three-fold increase in the number of cases annually
disposed of by the court.

110. U. Baxiy, supra note 92, at 60, 63. Arrears increased at all court levels despite
significant system-wide increases in the number of judges. The Indian judiciary must
respond swiftly and decisively, says Baxi, because the courts are confronted by a nation-
wide “docket explosion™.

111. R. DHAVAN, supra note 109, at 45. According to Dhavan, even doubling or
trebling the number of judges would not diminish the arrears buildup in the Supreme
Court ‘‘unless it is radically altered in structure, jurisdiction and style.” Id. at 59.

112. Id. at 45.

113. Id. at 71.

114. Id. at 35.
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Court to serve the research needs of judges.!'s

In a recent paper P.N. Bhagwati, Chief Justice of the Supreme
Court of India, identified some of the factors contributing to case
backlog in the Indian courts. In addition to slovenly drafted legisla-
tion, he attributed the steady increase in case inflow to population
growth in India and to “a growing consciousness among the people
as to their rights and entitlements,” abetted by a vigorous legal aid
movement which is bringing to the courts litigants, “who were hith-
erto priced out of the legal system.”!!¢ Chief among the external
causes of delay, observes Bhagwati, is the growing complexity of
Indian society which gives rise to more complicated and qualita-
tively different disputes.!!”

Among the internal causes of delay in the disposition of cases
by the courts Justice Bhagwati cites 1) “the practice of oral argu-
ment we have inherited from the British”’;!18 2) the traditional reli-
ance of the courts on oral arguments rather than written briefs;
3) the plethora of appeals lasting 10, 15, or even 20 years; 4) pat-
terns of practice in the legal profession which encourage postpone-
ments and delays as methods for charging higher legal fees; and
5) incompetent lawyers and poor quality judges.!!®

The parallel which the Chief Justice draws between evolving
economic and social conditions in developing countries and the re-
gion-wide surge in the amount and complexity of litigation is
compelling.

115. Id. at 35, 42-43.

116. P. Bhagwati, Nature and Causes of Delay FIRST INTERNATIONAL SEMINAR-
WORKSHOP ON MANAGING DELAY IN THE COURTS 27 (P. Valera-Quisumbing ed.
1985). In the many frivolous lawsuits filed in the Indian courts, Dhavan sees a pecu-
liarly Indian tendency to inundate the courts with vindictive litigation. Interview with
Rajiv Dhavan (June 1, 1986).

Similarly, Cohn noted that disputes filed in the British courts of India took years to
be resolved, “and there were too many appeals from lower courts. Use of forged docu-
ments and perjury in the courts became endemic (Spear 1951). It was evident that
courts did not settle disputes, but were used either as a form of gambling on the part of
legal speculators . . . or as a threat in a dispute. There is apparently no quicker way of
driving an opponent into bankruptcy than to embroil him in a lawsuit.”” Cohn contin-
ues, “in attempting to introduce British procedural law into their Indian courts, the
British confronted the Indians with a situation in which there was a direct clash of the
values of the two societies; and the Indians in response throught only of manipulating
the new situation and did not use the courts to settle disputes but only to further them.”
Cohn, Some Notes on Law and Change in North India, in LAW AND WARFARE 154, 155
(P. Bohannan ed. 1980).

117. P. Bhagwati, supra note 116, at 29.

118. Allegiance to the English tradition runs deep. *It is to be noticed that the
conclusion reached by the Law Commission not to depart from the Anglo-Saxon system
of procedure is based on almost complete unanimity of public opinion.” Ministry of
Law, supra note 94, at 8.

119. P. Bhagwati, supra note 116 at 10.
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C. Court Congestion and Delay in Pakistan

Pakistan’s secular court structure is a product of the British
colonial administration of India. The Supreme Court is the apex
court of Pakistan. In addition to appellate jurisdiction over all
cases from the High Courts involving a legal question of constitu-
tional interpretation, the Supreme Court is vested with advisory ju-
risdiction in matters which may be referred to it by the President.!2°
The Supreme Court is also responsible for establishing the rules of
practice and procedure of the courts.

The jurisdiction of the country’s four High Courts is both orig-
inal and appellate. Each High Court maintains a number of branch
courts serving major cities in its region.!2!

Each province within Pakistan is divided into administrative
districts. Each district is under the judicial jurisdiction of a District
or Sessions Judge who is appointed by the provincial governor. The
magistrates who try the criminal cases are also appointed by the
provincial governments.

A comprehensive study of the causes and severity of the court
delay problem in Pakistan has yet to be undertaken. However,
judges and lawyers who do operate within the judicial system are
convinced that the problem is acute. Those prepared to publicly
call attention to the problem point to a history of government ne-
glect resulting in the declining quality of education in the law col-
leges, the serious dearth of legal reference materials and the lack of
competent court administrators. Some lay the blame for case back-
log on an excessive reliance on a Western style legal system. Others
condemn existing methods for selecting judges and urge the institu-
tion of a judicial training center to teach judges how “to improve
the quality of judgements and speed up the disposal of cases.”!22

Poor working conditions and the lack of trained support per-
sonnel are decried.!?*> With an average of 125 new cases entering
the court system daily, “the judge is so hard pressed that he is not in
a position to devote more than four minutes in the hearing of a

120. GOVERNMENT OF PAKISTAN, PAKISTAN YEARBOOK 1982, at 202, 204 (1982).
Despite the broad authority vested in the Supreme Court, its jurisdiction was restricted
by the Provisional Constitution Order (PCO) of 1981. Under Article 15 of the PCO,
specific executive orders including Orders of the President, Martial Law Regulations
and Orders and all other laws made on or after July 5, 1977, cannot be called into
question in any court on any ground whatsoever.

121. Id. at 207.

122. Amer, Judiciary Neglected is Justice Denied, MAG, March 3-9, 1983, at 10-11,
13. The article quotes a leading advocate, Khalid Ishaq: “‘Only those people become
judges in our country who fail to become good lawyers . . . which means only the
leftovers become judges in our country.”

123. Id. at 11. According to Ishaq, “‘{t]he conditions of our courts, believe you me,
are absolutely deplorable. There is only one room whereas you hardly find any steno or
typist in our courts. Do you think any court can run under such circumstances?”
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case.”12¢ The terms and working conditions ‘“‘are so bad”, contends
retired Justice Fakhruddin G. Ibrahim, “that capable persons
would definitely avoid becoming a lower court judge.” “You can-
not”, he continued, ‘“‘expect professionally skilled persons to work
under such circumstances.” According to Justice Ibrahim, the
number of judges needs to be doubled.!?5

The legal system of Pakistan is clearly at a crossroad. Presi-
dent Zia-ul Haq has proclaimed his intention to reorganize the
country’s judicial system in line with Koranic tenets and values and
to make inexpensive justice easily available to the people.!26
Although the process of Islamicization is not yet fully implemented,
the development and expansion of the Shariat and Qazi Courts is
underway.!?” The Federal Shariat Court system was established in
May of 1980. The Shariat Appellate Court is a Bench of the
Supreme Court. Three of its seven members are Ulemas.!28

The impetus for the Islamicization of Pakistan’s legal system is
political as well as religious. Many in the legal profession are op-
posed to the present government. However, a strong selling point
for the advocates of Islamicization is the promise of a prompt reso-
lution of disputes, whereas the “‘judicial courts” cling tenaciously to
their 150 year old tradition and their backlogged court system.!??

Observes the Chief Justice of the Federal Shariat Court, “Islam
says that a court should be within walking distance of a man’s resi-
dence so that he can dispose of his business on the same day.” The
Qazi Courts promise physical accessibility and a timely resolution
of disputes.!3°

Ultimately, the Islamic court system and the common law sys-
tem will likely reach an accommodation. In time, they will proba-
bly evolve separate jurisdictions. Meanwhile, money and creative
energy which might otherwise contribute to the modernization of
Pakistan’s common law court system are being diverted to the Is-
lamicization of the law movement. Until the merits of the common
law court system are clearly demonstrated, the populist appeal of

124. Id. at 12.

125. Id. at 13.

126. GOVERNMENT OF PAKISTAN, supra note 120, at 201.

127. Shoora Adopts Qazis Court Ordinance: Major Step Toward Islamic System,
Pakistan Times, Feb. 21, 1983. See also Iqbal, Qazi to be Accorded Special Privileges,
The Muslim, Jan. 21, 1984, at 1. A Qazi court will be located in every police station
and will entertain both criminal and civil disputes.

128. GOVERNMENT OF PAKISTAN, supra note 120, at 210. President Zia had vowed
to implement Islamic Shariat law totally by June, 1984, but that has not yet happened.
See FAR EASTERN EcoNoMIC REVIEW, supra note 15, at 2135.

129. Igbal, supra note 110, at 3. At present the courts are “flooded with litigation
and therefore not in a position to dispose of cases in time while the Qazi Courts Ordi-
nance has ensured speedy disposal of cases.”

130. Id. at 1.
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the religious courts will continue to pose a strong challenge.!3!

D. Court Congestion and Delay in Malaysia

Judicial power in Malaysia is vested in the Federal Court (the
apex court), the High Courts and the Subordinate Courts.!32 The
lowest level of the court hierarchy is the Penghuke’s Court in Pe-
ninsular Malaysia and the Native Court of East Malaysia where lo-
cal criminal and civil disputes are mediated by village headmen.

In addition to Malaysia’s common law heritage, the various
ethnic communities of Malaysia have their own customary methods
of resolving disputes.!3* Muslim law—the Shariat and Kadi court
systems—is preferred by many Muslim Malays for the resolution of
domestic disputes.!34

Most Malaysian commentators agree that case backlog is a se-
rious and growing problem but one which does not yet threaten the
integrity of the judicial system. The typical civil suit takes about
eighteen months from the date of filing to the final resolution of the
dispute in the lower courts.!3> However, many cases in the High
Court take two to three years or longer for final disposition.!3¢

The Lord President of Malaysia is less sanguine than many of
his colleagues regarding the growing delay problem in Malaysia.
“Unless a new method of adjudication is found to cope with the
increasing number of statutory offenses and certain types of civil
litigations, not only the legislative policies intended by the statutes
passed by Parliament cannot be realized, [but also] the present sys-
tem of administration of justice will also be clogged and perhaps
collapse.”137

A major cause of delay in criminal cases before the lower

131. With the lifting of martial law in December of 1985, debate over Islamicization
may become an issue in the looming political contest between President Zia and Benazir
Bhutto.

132. M.A. Wu, AN INTRODUCTION TO THE MALAYSIAN LEGAL SYSTEM 118
(1983).

133. The adat (customary law) of the Malays is one example.

134. The Shariat and Kadi courts offer a less formal, speedier and cheaper method
of resolving minor disputes than is available in the formal courts.

135. Yaakob, Nature and Causes of Delay, Remedies Applied and Results, in FIRST
INTERNATIONAL SEMINAR-WORKSHOP ON MANAGING DELAY IN THE COURTS 41,
46-47 (P. Valera-Quisumbing ed. 1985). The majority of Subordinate Courts “are now
able to give dates of hearing within three to six months from the time the accused
person is first charged in court in criminal cases and within six months to one year from
the time pleadings are closed in civil cases.” The contrast between what Malaysian
jurists see as delay and conditions prevailing in many South Asian Courts, for example,
serve to remind us that the concept of delay is peculiar to each country. See supra note
5.

136. Interviews with senior legal officers (Dec. 1983).

137. M. Abas, Opening speech at the LAWASIA Chief Justices’ Conference, Pe-
nang, Malaysia (1985).
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courts is the failure of the police to complete their investigations by
the date of the hearing.!38 Faced with repeated requests for ad-
journment based on this ground, the courts often discharge the ac-
cused. Counsel for the accused is often responsible for delays as
well, hoping that with the passage of time, witnesses will forget
details.

The courts also contribute to the mounting backlog by ad-
journing cases when it appears that a trial cannot be completed
within the time allotted on the docket. Owing to crowded dockets,
several months often elapse before adjourned cases can be com-
pleted. One proposed solution is to adopt the practice of continuing
cases day-to-day until they are resolved.!3°

The shortage of trained and qualified personnel is particularly
evident in the Magistrate Courts. In 1980, 16 percent of the 98
Magistrate posts in Peninsular Malaysia went unfilled.!4° An added
problem in multi-lingual Malaysia is a shortage of able translators,
many of whom opt for higher paying private employment.!4! In an
effort to retain experienced court personnel, “the government has
introduced attractive incentives in their emoluments by increasing
their monthly salaries and providing perks like entertainment allow-
ance, housing allowance, car loans and housing loans.””142

Congestion in the High Courts is more serious. One observer
notes that civil cases filed as long ago as 1971 were still awaiting
trial in 1980.143 Because the hearing of criminal cases has priority,
civil cases must wait several months for a court date.'** There is
consensus in the legal community that there are not enough High
Court judges to deal with the increasing number of cases filed each
year.!45 The number of continued cases has risen significantly over
the past decade. In 1969 a total of 4459 civil cases were “re-

138. Yaakob, Administration of Justice: Procedural Reforms on Court Congestion,
in 2 1980 ASEAN Comp. L. SERIES, ADMINISTRATION OF JUSTICE: PROCEDURAL RE-
FORMS ON COURT CONGESTION 22, 33 (P. Valera-Quisumbing ed. 1982).

139. Id. at 36. An objection which has been raised to successive scheduling is the
uncertainty introduced into the docket. To accommodate cases which run over their
allotted time, other scheduled cases would have to be reset, resulting in a hardship to
witnesses, litigants and counsel. Of course, a common solution in courts with an estab-
lished policy of hearing cases to conclusion is to set aside a certain number of contin-
gency hours per day in which no new cases are set. Experience quickly teaches how
much non-reserved time is likely to be needed to cover the carryovers.

140. Id. at 38. Little orientation or training is provided newly recruited Magistrates.

141. Id. at 37. Support personnel, such as secretaries, typists, bailiffs, process serv-
ers and document searchers are in equally high demand. /d. at 40-41.

142. Yaakob, supra note 135, at 46.

143. Yaakob, supra note 138, at 46.

144. Id. at 43-44. For instance, in one division of the High Court from August to
December of 1980, only 103 of 862 civil cases filed with the court could be set for
hearing.

145. Id. at 45. In 1980 there were eighteen High Court judges in Peninsular
Malaysia.
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turned”. By 1979 this number had risen to 7474 cases. Criminal
cases fared little better, recording a fifty percent increase in returned
cases between 1969 and 1979.14¢

Appeals to the apex court, the Federal Court, are increasing
steadily. The following data on the volume of cases appealed to the
Federal Court illustrate this fact:

Appeals to the Malaysian Federal Court!4”

Criminal Civil

Year Registered Disposed Pending  Registered Disposed Pending

1972 28 22 6 142 126 141
1976 53 29 38 180 161 200
1979 46 30 85 251 220 296

Comparing the data for 1972 and 1979, civil cases, both regis-
tered and disposed, increased by about 75%. Over the same period,
the number of pending civil cases doubled. The rise in registered or
disposed criminal cases over the same seven year period was not
quite as large, (64% and 40%, respectively), but the number of
pending criminal cases in 1979 was 14 times higher than in 1972.

Facing a steady increase in the number and complexity of
cases, and a growing backlog problem, the Lord President ex-
pressed dismay that “court procedures remain the same—long
winded, full of technicalities and far from being simplified.”!48
Therefore, the Lord President advocates the incorporation of alter-
nate forms of dispute resolution settlement such as negotiation, ar-
bitration and conciliation.!4®

In mid-1984 the Judicial Department of the High Court of Ma-
laysia initiated a study to identify the causes of delay in the adminis-
tration of justice. When released the findings will help to guide

146. Id. at 48.

147. Id. at 46.

148. Yaakob, supra note 138, at 34-35. Judges, on the other hand, maintain that
inexperienced lawyers contribute to delay by introducing irrelevant evidence and spe-
cious arguments. It has been recommended that lawyers not appear in the Subordinate
Courts until they have received at least one year of intensive training after being called
to the Bar. Papua New Guinea, for instance, has initiated a similar program for law
school graduates and lawyers from non-Commonwealth countries wishing to practice in
PNG.

149. M. Abas, supra note 137, at 4.
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those involved in streamlining the dispute process in Malaysia.!5°

E. Court Congestion in Singapore

Much of the law and formal legal structure of Singapore was
taken from the British. The lowest court of the hierarchy is the
Magistrate’s Court.!3! The District Court is the second level of the
Subordinate Court System of Singapore.!52 The highest level is the
Supreme Court which is comprised of a High Court exercising orig-
inal and appellate civil and criminal jurisdiction; a Court of Appeal
exercising appellate jurisdiction for civil matters; and a Criminal
Court of Appeals.!3

As with other developing countries in Asia, Singapore has ex-
perienced a recent jump in litigation. The volume of cases before the
High Court has grown dramatically over the past decade. Three
hundred ninety-nine civil actions (excluding adoption and probate
petitions) were filed in the High Court in 1970, whereas by 1979 the
number had surged to 6,021, an increase of more than sixteen times
the 1970 figure.!'* Commentators attribute this remarkable in-
crease in the number of cases filed in the Singapore High Court to
rapid economic growth and greater public awareness of legal rights
and liabilities. >3

Not only has the number of High Court judges held at seven
for the past twenty-two years—despite the tremendous increase in
cases—but the responsibilities of the judges have also grown.
“With the abolition of trial by jury in 1970, trial by two judges was
introduced, causing a further constraint on available judge time.”’15¢

As such, delays are inevitable. On an average, civil cases come
to trial eighteen months after being set for hearing. Criminal
cases—to which greater urgency is attached because the accused
may be incarcerated pending trial—take about eight months.!5?

District Court Judge Michael Khoo distinguishes causes of de-
lay which are “outside the hands of court administrators” from
those over which the court has control. In the former category he
includes the increasing number of cases, too few judges, pre-trial
delays by lawyers and litigants and unnecessary adjournments and

150. Letter from Puan Noor Azian bte Shaari, Registrar, High Court of Malaysia
(August 7, 1984).

151. R. Kishan, Legal System and Structure of the Courts in Singapore, 4 ASIAN L.J.
145, 148-149 (Dec. 1981).

152. Id. at 150-151.

153. Id. at 153-154.

154. Khoo, Singapore. Administration of Justice: Procedural Reforms in Court Con-
gestion, in 2 1980 ASEAN CoMmp. L. SERIES, ADMINISTRATION OF JUSTICE: PROCE-
DURAL REFORMS ON COURT CONGESTION 60, 65 (P. Valera-Quisumbing ed. 1982).

155. Id. at 64.

156. Id. at 65-66.

157. Jd. at 64.
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postponements. In the category of causes of delay over which the
court has control, Khoo lists bad management of court resources
and ineffective methods for disposing of cases without need for a
trial, that is to say, greater reliance on pre-trial procedures to dis-
pose of some cases and greatly shortening the trial time of others.!8
According to Judge Khoo, effective pre-trial settlement “enables the
court to be ‘robust’, that is to say, to take matters into its own hands
to speed up the economical disposal of the action.”!5?

Singapore has been quicker to respond to the problem of court
delay than other South and Southeast Asia nations. Observes Judge
Khoo, “the past decade has seen the Singapore problem of conges-
tion, backlog and delay being confronted from several directions,
each independent and quite unrelated, and some considerable suc-
cess has been achieved to meet the many variables that contribute to
the problem.””160

Although the relevance of Singapore’s efforts to control case
backlogs must be qualified because of the unique character of the
country,!6! its successes merit attention as exemplary innovations.
Absent an increase in the number of High Court judges, additional
relief from case backlog was secured through procedural reforms
enabling courts to take greater control of the adjudicatory process,
rather than deferring to the will of the litigants. For instance, in
civil cases, High Court judges adopted a more active posture in en-
couraging pre-trial settlement, in clearly defining the issues to be
tried, and in controlling the evidence to be presented in order to
shorten the trial.162

158. Id. at 64-66. Khoo urges greater reliance on pre-trial procedures to dispose of
some cases before trial and to shorten the trial time of others.

159. Id. at 66. In discussions with the author, several ranking members of the Sin-
gapore judiciary expressed the private opinion that the principal cause of continued
delay in the processing of disputes is the shortage of judges. There is also some concern
over the quality of appointments to the judiciary. The shortage of skilled support staff
was also cited, as were the laborious and archaic methods of recording the proceedings
of the trial. There are no court stenographers. The trial judge must take down the
relevant information in long-hand. On appeal, the judge’s handwritten notes constitute
the written record of the trial. It is felt that this practice distracts the attention of the
judge from the subtleties of the oral presentations, and results in the filing of a greater
number of appeals than would otherwise be the case. Thus, both the duration of the
trial and the quality of judicial decisions are adversely affected by the practice of having
the judge keep his own hand written record of the proceedings. A similar concern is
voiced in Malaysia, but at least one Malaysian commentator feels that a lasting solution
requires procedural and structural reform and that a sudden increase in the number of
judges “may undermine the quality of justice.” See Yaakob, supra note 118, at 51.

160. Khoo, supra note 154, at 64.

161. Singapore is a small, highly urbanized, politically centralized, affluent island
nation.

162. Khoo, supra note 154, at 66.

Pre-trial disposal not only provides speedier remedies . . . but also greatly
eases case loads. In 1979, out of a total of 2,815 writ of summons actions
disposed of, only 465 were either actually tried or were settled the day of
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In criminal trials, the preliminary inquiry was modified.!63
The magistrate no longer hears oral testimony. Both the prosecu-
tion and defense now submit written statements. A determination
is made on the basis of the written submissions whether sufficient
evidence is disclosed to bring an accused to trial for the offense
charged.!64 Speedier inquiries help to prevent injustice, it is as-
serted, because accused persons need no longer languish in jail
awaiting a preliminary inquiry.!63

Another procedural reform which helped speed the disposition
of criminal cases allows either the accused or the public prosecutor
to admit any fact. Prior to the enactment of the Criminal Proce-
dure Code of 1972, oral proof of every fact in issue, even though not
disputed and admitted by the parties, was required.®¢

To reduce congestion in the High Court, the jurisdiction of the
Subordinate Courts was increased, thereby diverting cases to less
backlogged forums. In criminal matters, for example, District
Court jurisdiction was increased from offenses for which the maxi-