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GEOGRAPHIC LOCATION AND THE
RIGHTS OF ALIENS ABROAD†

Kal Raustiala

T he Guantanamo Bay Naval Base (“Guantanamo”) has been under the control 

of the United States since 1903. Despite its century-long presence, the official 

position of the U.S. government is that Guantanamo is not American territory. An 

unusual agreement declares that Cuba retains “ultimate sovereignty” over Guantanamo. 

The United States, however, exercises “complete jurisdiction and control.”1 The precise 

legal status of Guantanamo is no mere historical curiosity. Since the attacks of 

September 11, 2001, the United States has detained hundreds of foreign nationals 

at the base. Over the last years, several attempted to challenge their detention via 

habeas petitions.2 These petitions, brought by citizens of friendly states, drew support 

from many quarters. Former U.S. ambassadors argued that the detentions harm U.S. 

interests abroad;3 former prisoners of war (“POWs”) stressed the implications for 

Americans captured abroad;4 allied governments brought heavy diplomatic pressure to 

bear and several senators demanded that the President try or release the detainees.5

Nonetheless, initially, these habeas petitions all failed. And they failed for a deceptively 

simple reason. The reason was not that the petitioners are enemy aliens or unlawful 

combatants.7 Rather, the reason was their geographic location. Enemy combatants 

detained on American soil are not per se barred from contesting their detention in 

American courts.6 But, federal courts have generally held that foreigners—enemy or 

otherwise—detained outside the geographic boundaries of the United States lack legal 

protections.7 The Supreme Court’s decision last June in Rasul v. Bush8 surprised many 

observers by holding that the federal habeas statute encompassed the Guantanamo 

petitions. But the majority opinion rested on a narrow issue of statutory interpretation: 

Did the federal habeas statute apply to aliens as well as citizens abroad? The Court 

held that the statute did so apply. Yet the decision said almost nothing about the 

constitutional rights of aliens outside U.S. territory.9 And, of course, Congress can (and 

may) amend the habeas statute to deny access to the writ to aliens held abroad. The 

decision in Rasul, while highly significant for the petitioners, did not in any meaningful 

sense alter the question of the constitutional rights of aliens abroad.

Excerpt from:



Why is geographic location thought to be determinative of the rights of aliens 

abroad? The supposition that law and legal remedies are connected to, or limited by, 

territorial location—a concept I term “legal spatiality”—is commonplace and intuitive. 

Many Americans have watched footage of Cuban refugees swimming ashore in 

Florida, desperately trying to reach land before U.S. officials can grasp them. Touching 

the territory of the United States—the physical soil itself—is critical to the legal 

determination of their status: the difference between a life of freedom in the United 

States and forced return to an autocratic Cuba.10 This is a dramatic example of the 

power of legal spatiality, but not an unusual one. The concept is suffused throughout 

the law. Yet, perhaps precisely because it so commonplace, the assumptions embedded 

in legal spatiality are rarely examined and surprisingly ill-defended. …11

I n several recent cases, federal courts have faced the question of whether noncitizen 

detainees held outside U.S. territory by the U.S. government could challenge their 

detention via the writ of habeas corpus.12 In Al Odah v. United States, the predicate 

case to Rasul, the D.C. Circuit ruled the Guantanamo detainees could not.13 In 

January of this year, Judge Leon of the D.C. District Court similarly ruled that the 

petitioners “lack any viable theory under the United States Constitution to challenge 

the lawfulness of their continued detention at Guantanamo.”14 The reason, in short, is 

that “[n]on-[r]esident [a]liens [c]aptured and [d]etained [o]utside the United States [h]

ave [n]o [c]ognizable [c]onstitutional [r]ights.” 15 The decisions to deny these habeas 

petitions reflect fundamental ideas about territory, sovereignty and constitutionalism. It 

is critical at the outset to underscore a fundamental idea not implicated: that wartime 

itself blocks enemy aliens’ access to U.S. courts.

Wartime plainly provides a very important context to any case involving aliens, friendly 

or otherwise. The President wields extraordinary powers during war.16 But whatever 

the nature of the current conflict, the Supreme Court has previously made clear that 

enemy aliens detained by the United States within American territory may, in fact, avail 

themselves of the judicial process.17 That the petitioners in the Guantanamo cases 

are enemy aliens is itself unclear. Defining the category of enemy alien in the age of 

al-Qaeda is undoubtedly complex. But the petitioners in Rasul, for example, were not 

enemy aliens as that term is traditionally understood. They are citizens of Australia, the 

United Kingdom and Kuwait—all close allies of the United States.18 (The United States 

argues that the Guantanamo detainees nonetheless qualify as enemy aliens “because 

they were seized in the course of active and ongoing hostilities against United States 

and coalition forces.”)19 Most significantly, however, the precedents upon which the 
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D.C. Circuit rested its decision in Al Odah make clear that the enemy alien designation 

is unnecessary. The holding in Johnson v. Eisentrager,20 a World War II era case 

heavily relied upon by the Bush Administration in the Guantanamo litigation, “was not 

dependent on the aliens’ status as enemies, but rather on the aliens’ lack of presence 

inside the sovereign territory of the United States.”21  Consequently, while the nature 

of the current struggle against al-Qaeda and in Afghanistan and Iraq provides a very 

important milieu for these cases, the resolution of the question of habeas corpus—and 

of the broader question of constitutional rights—does not wholly or even primarily rest 

on the exigencies of wartime.

These decisions instead rest on a specific conception of territoriality. This conception 

can be stated as follows: The physical location of a individual determines the legal rules 

applicable and the legal rights that individual possesses. In this Article, I refer to this 

concept as “legal spatiality.” The concept of legal spatiality can readily be generalized: 

The scope and reach of the law is connected to territory, and therefore, spatial location 

determines the operative legal regime. More plainly, where you sit determines what 

rules you sit under.

Assumptions of legal spatiality suffuse our legal system. The D.C. Circuit stated, for 

example:

We cannot see why, or how, the writ [of habeas corpus] may be made 

available to aliens abroad when basic constitutional protections are not. 

. . . If the Constitution does not entitle the detainees to due process, and 

it does not, they cannot invoke the jurisdiction of our courts to test the 

constitutionality or the legality of restraints on their liberty.22

According to this view, the protections of the Bill of Rights are not untethered from the 

territory of the United States. Rather, they are spatially bound: operative only within the 

50 states and other territories unequivocably possessed by the United States. Since 

the petitioners are aliens outside the territorial borders of the United States,23 they 

lack the constitutional protections they uncontestedly would enjoy were they within 

our borders.24 In deciding in favor of the detainees in Rasul, the Supreme Court did not 

so much as challenge this set of assumptions as sidestep them. The Court’s holding 

rested on the particular language of the federal habeas statute, which, said the majority, 

does not distinguish between citizens and aliens. Since citizens can clearly petition for 

habeas relief from Guantanamo, so—as a matter of statutory right—can aliens.25 In so 

ruling, the Rasul Court distinguished earlier and arguably contrary precedents on the 

ground that underlying understandings of the reach of the habeas statute had changed 



in recent years.26 The result was a victory for the Rasul detainees, but one that does not 

challenge in any fundamental way prevailing conceptions of legal spatiality.27

L egal spatiality has received little systematic scholarly attention. The connection 

between law and land has come into sharp focus, however, over the issue of the 

detention of suspected al-Qaeda and Taliban members in Guantanamo as well as in 

other, less well-known facilities in Afghanistan and other foreign locations.28…

A. Leases and Litigation

Given a century of control by the United States, it is not surprising that litigation over 

the status of Guantanamo has arisen before. Federal courts have previously been 

asked to determine whether the 45-square-mile base is foreign territory for statutory 

and constitutional purposes. The Haitian refugee litigation of the 1990s raised this 

issue squarely—with mixed results—and a raft of other cases have likewise considered 

Guantanamo’s legal status.29 Relying on language in the lease purporting to retain 

ultimate sovereignty in Cuba, the majority of these cases have maintained that the base 

is Cuban, not American, soil.30

Bird v. United States,31 for example, involved a Navy physician at the base who 

allegedly misdiagnosed a civilian’s cancer. The patient sued the United States for 

medical malpractice under the Federal Tort Claims Act. Since the Claims Act has a 

spatial limitation built in—it bars claims arising from a “foreign country”—the issue 

was whether Guantanamo was U.S. territory or rather, part of a “foreign country.” The 

Supreme Court held that Cuba retained ultimate sovereignty and thus, Guantanamo 

was a foreign country for purposes of the statute. In Colon v. United States,32 a federal 

district court faced a similar claim arising from a personal injury on Guantanamo. 

The Court likewise concluded that Cuba retained sovereignty, making the base a 

foreign country for purposes of the Federal Tort Claims Act. And in Cuban American 

Bar Association v. Christopher, the Eleventh Circuit had to determine whether aliens 

detained in Guantanamo could assert various statutory and constitutional rights.33 It 

held that jurisdiction and control were not equivalent to sovereignty, and that military 

bases abroad therefore remain under the sovereignty of the host state.34

Guantanamo is nonetheless an unusual place.35 For several reasons, it strains credulity 

to argue that Guantanamo is foreign soil, no different than Al Udeid Air Base in Qatar 

or Ramstein Air Base in Germany. For every American military base abroad, there is 

an international legal agreement governing the relationship with the host state, known 

as a “Status of Forces Agreement.”  Uniquely, there is no such agreement with Cuba. 

[ 112 ] JOURNAL -  UCLA LAW

II. Habeas 
And The 

Question Of 
Guantanamo



[ 113 ] UCLA LAW -  JOURNAL

Moreover, the circumstances of the Guantanamo lease’s genesis, as well as the precise 

provisions, are quite unusual. Most strikingly, the “lease” is effectively permanent, since 

Cuba cannot unilaterally terminate it.

B. Sovereignty and Spatiality in Cuba

The U.S. government’s claim of exclusive Cuban sovereignty raises several difficult 

questions. Can Guantanamo reasonably be analogized to ordinary military bases and 

thus treated legally as foreign territory? Is Cuban sovereignty necessarily exclusive of 

U.S. sovereignty? Is the lease valid under international law? Even if, as a formal matter, 

the base is clearly Cuban territory, what bearing ought this have on the constitutional 

rights of individuals detained there by the U.S. government? …

1. Validity         

The Guantanamo lease is not a reciprocal agreement between sovereigns. It is a direct 

legacy of a colonial relationship.36 Guantanamo Bay fell into U.S. hands as a spoil 

of war. Then, as a condition of Cuban independence, the United States leased the 

base in perpetuity.37 Previous cases regarding Guantanamo have relied heavily on the 

literal text of the lease and its language concerning sovereignty. But given its history 

and structure, the lease’s continuing validity is not above question. International legal 

doctrine presents at least two arguments that the lease may no longer be valid. While 

both are tenable, neither is especially strong.

The first argument turns on the origins of the lease. Does the lease’s genesis in a 

colonial relationship somehow vitiate its legality? The Vienna Convention on the Law 

of Treaties, which codifies the customary international law of treaties, holds that if 

a new peremptory norm of international law emerges, any existing treaty in conflict 

with that norm is void.38 Peremptory or jus cogens norms are legal norms that are so 

significant that they cannot be altered or contradicted by international agreement. If 

the lease violates such a norm, it is no longer valid under international law. The problem 

with this argument is that the content of the category of peremptory norms is highly 

disputed. Aside from a few very well-established norms, such as genocide, there is 

little agreement among states or jurists on what falls within the bounds of jus cogens.  

Consequently, it is hard to see precisely what norm the Guantanamo lease violates 

that reasonably has the status of jus cogens.39 The lease is undoubtedly in deep 

tension with certain structural principles of the international order—sovereign equality, 

disfavor for colonialism and nonintervention in the domestic affairs of sovereign states, 

among others. Yet these are not generally thought to be jus cogens norms, and so this 

argument is unpersuasive.



A second possible doctrinal argument rests on the concept of rebus sic stantibus. 

Under the customary international law of treaties, as well as the Vienna Convention 

on the Law of Treaties, an agreement may be terminated if a fundamental change of 

circumstances occurs which (1) was an essential basis of the consent of the parties to 

the treaty and (2) radically transforms the extent of the obligations to be performed.40 

A change in government is not sufficient in and of itself to terminate a treaty under 

this doctrine. But the shift in Cuba after Castro took power is not mere change 

of government; rather, Cuba became a state with an ideology and political system 

completely oppositional to that of the United States. This hostility is manifested in 

the landmines that ring the base. With such outward hostility, the continued existence 

of a foreign military base is unusual indeed. Like the jus cogens argument, however, 

this argument ultimately lacks force. Whether the dramatic shift in Cuban-American 

relations after the revolution is sufficient to meet the test of the Vienna Convention for 

treaty termination is unclear. Previous cases have set quite a high bar for invoking the 

doctrine of rebus sic stantibus. In a recent International Court of Justice case involving 

a treaty between two Warsaw Pact states (relating to the construction of a dam), the 

momentous fall of communism in Eastern Europe was held insufficient to justify the 

invocation of rebus sic stantibus.41 While the change at stake in the Guantanamo case 

is clearly quite significant, it by no means is plainly sufficient to meet the doctrinal 

standard. Even if it were, moreover, the political significance of such a ruling is highly 

uncertain.

2. Interpretation

A more compelling argument does not involve any challenge to the lease’s validity 

per se but rather, the interpretation of it. The critical language of the lease states that 

Cuba retains “ultimate sovereignty,” whereas the United States exercises “complete 

jurisdiction and control.” Most federal courts have interpreted this language to mean 

that Cuba is the sole sovereign in Guantanamo and have held that sovereignty was 

the touchstone under prior precedents such as Eisentrager.42 The Bush Administration 

argued that jurisdiction is distinct from sovereignty—an accurate statement—but that 

sovereignty is the key to habeas jurisdiction. It was this latter claim that the Supreme 

Court rejected as a statutory matter in Rasul.43 Since the Guantanamo lease specifies 

that Cuba retains “ultimate sovereignty,” the U.S. position was and remains that this fact 

disposes of any constitutional claims of the detainees.44

Yet traditional canons of construction suggest a different reading of the lease, one 

more faithful to the history of the base and to the realities of the American presence 

in Guantanamo. This reading turns on the meaning of the phrase “ultimate sovereignty.” 
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Under the Bush Administration’s interpretation, the word “ultimate” in the lease is 

surplusage. The lease could simply read “Cuba remains sovereign” with no change in 

the legal outcome. “Ultimate sovereignty” can alternatively, and more reasonably, be 

interpreted to refer to reversion. Cuba retains a reversionary right over Guantanamo 

if and when the lease is terminated by mutual assent of the parties.45 In this reading, 

Cuba is the reversionary sovereign and the United States the temporary sovereign. The 

United States cannot cede Guantanamo to any state other than Cuba, and if the United 

States exits Guantanamo, the base reverts completely to Cuba.

In this alternative reading, the word “ultimate” actually performs interpretive work. 

It refers to residual sovereignty, a concept well known in international law.46 This 

reversionary reading is consistent with both the plain meaning of the text and with the 

realities of the subsequent behavior of the parties—two central considerations when 

interpreting the texts of international agreements.47 This interpretation is strengthened 

further by consideration of the language of “complete control and jurisdiction,” rather 

than merely “control and jurisdiction.” Why did the drafters add the term “complete? The 

use of the modifier “complete” suggests that the United States is exercising a special 

sort of control and jurisdiction, a view consistent with the preceding interpretation 

that the United States is a temporary sovereign for the duration of the lease. This 

reversionary theory suggests that Guantanamo is broadly analogous to U.S. insular 

possessions such as Guam. An even closer parallel is the former Canal Zone in 

Panama. The Canal Zone was carved out of Panamanian territory via a treaty with the 

United States, also dating from 1903.48 That treaty grants to the United States “all the 

rights, power and authority . . . which the United States would possess and exercise if 

it were the sovereign.”49

This reading is bolstered by consideration of the factual circumstances of the base. 

Since negotiating the extraordinary lease terms with the newly independent but 

thoroughly subservient Cuban government, the United States has never relinquished 

its occupation of Guantanamo.50 Guantanamo was in U.S. hands after the Spanish-

American War, and the base remains in American hands today.51 This unusual history 

accords well with a revised interpretation of the phrase “ultimate sovereignty.” And 

it accords well with the realities of U.S. power in Guantanamo, which is, in practical 

terms, total. Cuba, whatever the lease may say as a formal matter, is a wholly ineffective 

“lessor” and poses no threat to the U.S. base whatsoever. Cuban law is uncontestedly 

unavailable to the detainees, and Cuban courts play no part in this—or any previous—

litigation. U.S. jurisdiction over both American civilians and foreign nationals present 

in Guantanamo is total.52 In sum, for all intents and purposes, the reality is that 

Guantanamo is as American a territory as Puerto Rico.



3. The Atom of Sovereignty

Whether one agrees or disagrees with this reading of the lease is perhaps not 

dispositive of the question of whether the Constitution somehow applies to aliens in 

Guantanamo. The question of who—the United States or Cuba—has sovereignty over 

Guantanamo presupposes that sovereignty is indivisible and cannot be concurrently 

held. If it is Cuba that is sovereign, the Bush Administration asserts, then the United 

States ipso facto is not sovereign. Yet this is not at all clear as a conceptual matter. 

Indeed, “the American experience belies the notion that the atom of sovereignty 

cannot be split.” 53 The crux of the lower court decisions in Al Odah and Khalid was 

the contention that the naval base is “outside the sovereignty of the United States.”54 

Implicit in this is the idea that sovereignty is absolute, bounded, and exclusive…. 

More significantly, sovereignty need not, and has frequently not been, conceptualized 

as mutually exclusive—as the history of the United States and other federal states 

make clear. Federalism is a system of shared sovereignty in which territory is divided 

for some purposes but not for others. American federalism is one of dual, or triple 

sovereignties: Federal, state and tribal sovereignty all co-exist in a complex system, 

though the last is more vestigial than vital.55 As the Supreme Court stated in Alden v. 

Maine, the Constitution “preserves the sovereign status of the States” and “reserves 

to them a substantial portion of the Nation’s primary sovereignty, together with the 

dignity and essential attributes inhering in that status.”56 The states thus retain, in the 

words of James Madison, “a residuary and inviolable sovereignty,” a sovereignty that co-

exists with that possessed by the federal government.57 Thus our own federal structure 

is one of “dueling sovereignties,”58 in which the states and the federal government 

(and occasionally the tribes) battle over power and control. As the Ninth Circuit 

recognized in United States v. Corey, two sovereignties may, as in our federal system, 

exercise concurrent jurisdiction, and this “principle applies no less in the international 

domain.”59

Sovereignty is hence not an all-or-nothing proposition. Consequently, there is no 

necessary conceptual, constitutional or practical reason to believe that whatever 

sovereignty Cuba enjoys in Guantanamo necessarily strips the United States of 

sovereignty.  In other words, one need not accept the lease-based idea that Cuba retains 

only a reversionary sovereignty in Guantanamo to conclude that the United States is 

partially sovereign in Guantanamo. Both states may be sovereign concurrently, with 

the particular sovereignty of each dependent on the precise issue at hand. This view 

tracks our own theories of sovereignty as embodied in federalism, while also yielding 

a result—constitutional application to Guantanam o—that fits with the best tradition of 

American constitutionalism.
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Finally, even if concurrent or reversionary notions of sovereignty are rejected, 

sovereignty and jurisdiction are distinct concepts and one need not entail the other—as 

Rasul made plain, and as a host of extraterritoriality cases over the last sixty years 

demonstrate. As the historical practice of habeas corpus shows, courts may have 

jurisdiction to hear habeas petitions even if the petitioners are held outside the 

sovereign territory of the government.60 Clearly, American citizens can bring habeas 

petitions if detained in Guantanamo. Sovereign control of the territory upon which 

they sit is not necessary for the federal courts to have jurisdiction. Why then should 

sovereign control be necessary—as the Bush Administration argues—for jurisdiction 

over non-citizens? In Rasul, and in the current post-Rasul litigation, the United States 

rested their claim of the necessity of sovereign power upon Eisentrager. Yet Eisentrager 

did not expressly hold that all non-citizen detainees held outside the territory of the 

United States cannot bring petitions of habeas corpus. Rather, it more narrowly held 

that enemy aliens, tried and convicted abroad by military tribunal, cannot review their 

convictions in U.S. civil courts.61

In sum, I have critiqued the prevailing interpretation of the Guantanamo lease 

agreement for failing to read meaning into all the key terms in the text, and have 

argued that a better reading is that Cuba is the reversionary sovereign in Guantanamo, 

whereas the United States is de jure sovereign—as it unequivocably is sovereign in a 

de facto sense. Moreover, I have argued, our own federal structure demonstrates that 

there is no necessary barrier to American sovereignty in Guantanamo co-existing with 

Cuban sovereignty, with each sovereign authoritatively controlling a delimited set of 

powers and issues. Even if, in other words, one rejects the concept of reversionary 

Cuban sovereignty, it does not follow that the U.S. wields no sovereign powers at the 

base. Thus, between the two diametrically-opposed positions taken in the D.C. District 

Court decisions of January 2005—by Judge Green and by Judge Leon—my argument 

unequivocably supports Judge Green’s statement that “Guantanamo Bay must be 

considered the equivalent of a U.S. territory in which fundamental constitutional rights 

apply.”62

Guantanamo and the terms of the lease granting the United States control over 

it are vestigial remnants of the age of empire. Throwbacks to an earlier and quite 

different time, they are difficult to defend on any principled basis.63 The only reason 

the 45-square-miles of Guantanamo remain in U.S. hands is America’s “full spectrum 

dominance” over Cuba.64 Distinguishing Guantanamo from other American military 

bases is not difficult. A more profound critique of the legal treatment of Guantanamo 

focuses on the concept of legal spatiality itself, however. Why does moving individuals 



from one geographic location to another fundamentally alter the scope of their 

constitutional and statutory rights vis-a-vis the U.S. government? What is the legal 

magic of American soil?

In this regard, it is instructive to compare the decision in Al Odah to that of the Supreme 

Court in In re Ross65 in the late nineteenth century. Ross involved an enclave of 

overseas American power—the consular court system in Japan—that, like Guantanamo, 

grew out of the fundamental inequalities of the time. Like the Guantanamo base, it 

too was sanctioned by treaty. Ross held that the Constitution could not apply to U.S. 

government actions within the territory of another sovereign because sovereignty 

was exclusive; hence, the defendant possessed no constitutional rights that could be 

violated by the U.S. government.66 The logic of Al Odah is strikingly similar. Because 

Cuba is sovereign, the United States is not sovereign and therefore, the detainees lack 

any constitutional rights against the U.S. government. Just as the consular courts of the 

imperial era were untrammeled by either U.S. constitutional or local municipal law, so is 

Guantanamo unaffected and indeed unreachable—as far as foreigners are concerned—

by our fundamental law and by Cuban law. A more pure—and anachronistic—statement 

of legal spatiality can hardly be imagined.
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†Excerpt from the full article “The Geography of Justice,” 73 FORDHAM L. REV. 2501 
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