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Introduction

New York was the first state in the nation to

enact a Human Rights Law." As amended, Localities Prohibiting Discrimination Based on
the law prohibits discrimination on the basis  Gender Identity in New York

of race, sex, religion, disability, national

origin, marital status, sexual orientation,

domestic violence victim status, military y
status, and predisposing genetic
characteristics in employment, housing,
public accommodations, education, credit, ) A )
and union practices.’ e L]
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The Human Rights Law does not explicitly \ L5 " AN P

prohibit discrimination based on gender / L L :
identity. Absent a statewide law prohibiting ' ,

discrimination on the basis of gender

identity, twelve local ordinances and a

gubernatorial executive order that applies only to state employees provide the only explicit
protections from gender identity discrimination in New York law.> Additionally, some lower
courts in the state have interpreted the sex non-discrimination provisions in the state’s Human
Rights Law to protect transgender people.*

These local ordinances, and judicial and agency interpretations, result in a patchwork of
protections under state and local laws’ that vary in scope and provide different remedies. In
many cases, the protections they provide are not as strong as the protections provided by the
New York State Human Rights Law. Five of the localities that prohibit gender identity
discrimination do not provide protections from discrimination in all of the areas covered by the
state Human Rights Law. Three of the localities do not provide for a private right of action. Five
of the localities do not provide for administrative enforcement of complaints. Four of the
localities provide shorter statute of limitations periods for filing a private cause of action than
the New York State Human Rights Law, and four localities provide a shorter statute of limitations
period for filing an administrative complaint than the state law.

This report explains the current landscape of state and local non-discrimination protections for
transgender New Yorkers, and compares the scope and remedies offered by these protections
to the protections provided by the New York State Human Rights Law. Currently, 41% of New
York’s population, including an estimated 23,800 transgender people, is not covered by local
laws that prohibit gender identity discrimination in areas such as private sector employment,
housing, and public accommodations.® If New York’s Human Rights Law were amended to



include gender identity, this portion of New York’s population would gain protection from
discrimination in employment, housing, public accommodations, education, credit, and union
practices. Additionally, in many ways, a state law would offer stronger protections to those
already covered by local ordinances. Moreover, adding gender identity to the statewide non-
discrimination law would establish clear and uniform non-discrimination requirements,
procedures, and remedies across the state. Businesses and citizens who currently face a
patchwork of obligations and protections regarding gender identity discrimination in New York
would benefit from the consistency of a statewide law.

Local Ordinances Prohibiting Gender Identity Discrimination

Seven cities and three counties in New York have enacted local ordinances prohibiting
discrimination based on gender identity in at least some private sector areas (such as private
sector employment, housing, and public accommodations). Forty-one percent of New Yorkers
live outside of jurisdictions that offer these protections from gender identity discrimination.’
Additionally, two towns in New York prohibit gender identity discrimination against their own
town government employees.

New York City8 and the cities of Albany,9 Binghamton,10 Buffalo,'* Ithaca,” Rochester,” and
Syracuse'® have gender identity non-discrimination ordinances. Three counties, Suffolk,™
Tompkins,™® and Westchester,”” also have local ordinances prohibiting gender identity
discrimination. Additionally, two New York towns, Brighton18 and Rhineback,™ have ordinances
that protect town government employees from discrimination based on gender identity. An
ordinance prohibiting gender identity discrimination has been proposed Albany County, but it
has not yet passed.”

Localities Prohibiting Discrimination Based on Gender Identity in New York




Scope of Coverage

The New York State Human Rights Law prohibits discrimination based on age, race, religion,
national origin, sexual orientation, military status, sex, marital status, disability, predisposing
genetic characteristics, or domestic violence victim status in employment, housing, public
accommodations, education, and credit.”

Local ordinances prohibiting discrimination based on gender identity vary in scope. Five of the
localities do not provide protections from discrimination in all of the areas covered by the state

Human Rights Law. These localities are shaded in the chart below.

Scope of Local Ordinances Prohibiting Gender Identity Discrimination

Discrimination prohibited in:
Contractors’ Public Government
Locality Employment Employment Housing Accomm. Services Education Credit
Albany* Yes Yes Yes Yes Yes Unclear” Yes
Binghamton® | Yes No Yes Yes No Yes No
Yes, for
public sector
Brighton® employees No No No No No No
Buffalo™ Yes No Yes Yes Yes Yes Yes
Yes, in public
Ithaca”’ Yes Yes Yes Yes housing Yes Yes
New York Yes, in public
City** Yes No Yes Yes housing Unclear” Yes
Yes, for
public sector
Rhinebeck® employees No No No No No No
Rochester’! Yes No Yes Yes Yes Yes Yes
Suffolk
County*? Yes Yes Yes Yes No No Yes
Yes, in public
Syracuse™ Yes Yes Yes Yes housing Yes No
Tompkins Yes, in public
County™* Yes Yes Yes Yes housing Yes Yes
Westchester Yes, in public
County® Yes No Yes Yes housing Unclear’® Yes

All of the seven cities, three counties, and two towns that offer some form of protection from
gender identity discrimination prohibit employment discrimination in the public sector. The
seven cities and three counties also prohibit discrimination in private sector employment,
housing, and public accommodations. All seven cities further prohibit discrimination in public
education and at least one other type of government services. Two counties, Suffolk and
Westchester, also prohibit discrimination in public education, but none of the counties extend
protection from discrimination to other government services.




Enforcement

Private Cause of Action
The New York State Human Rights Law allows individuals who have experienced discrimination
to file a private cause of action in court.’” Three localities that prohibit gender identity
discrimination do not provide for a private right of action.

All of the seven cities and two counties, Suffolk County and Tompkins County, like the state law,
allow individuals who have experienced discrimination to file a private cause of action in court.*®
However, Suffolk County only allows individuals who have experienced discrimination in housing
to file a private cause of action; a private cause of action is not available for other types of
discrimination.* Neither of the towns that prohibit gender identity discrimination against their
own town government employees—Brighton and Rhinebeck—provides for a cause of action in
court. Westchester County does not expressly provide a private cause of action, but does
empower its human rights commissions to investigate claims of discrimination and provide
remedies, as discussed in more detail below.

Administrative Enforcement
The New York State Human Rights Law established the Division of Human Rights to enforce
administrative complaints.”® Five localities that prohibit gender identity discrimination do not
provide for administrative enforcement of complaints.

All three counties and two of the cities with gender identity non-discrimination ordinances, New
York City and Albany, have human rights commissions, which serve a quasi-judicial function
similar to the state Division of Human Rights.** Rochester does not have a human rights
commission that can issue specific remedies under its ordinance, but it does have the Center for
Dispute Settlement which is empowered to mediate claims of discrimination.*? Although Ithaca
does not have its own government entity empowered to enforce its non-discrimination
ordinances, complaints can be filed with the Tompkins County Human Rights Commission.*?
Since gender identity discrimination is prohibited by both the City of Ithaca and Tompkins
County, citizens would not likely encounter a problem when filing a complaint.

The Westchester County Human Rights Commission provides an example of the duties and
powers these local commissions frequently have. It can investigate complaints, issue
subpoenas, hold hearings, and award compensatory and punitive damages to aggrieved parties.
The commission can also obtain court orders to enforce its decisions.*

Two cities, Binghamton and Syracuse, do not mention any enforcement body that is able to
handle discrimination complaints, so it is unclear how, or if, these local governments enforce
their non-discrimination provisions administratively. Buffalo also does not specify how, or if, its
employment non-discrimination provisions can be enforced administratively, though the city’s
Fair Housing Office and Division of Urban Affairs are responsible for enforcing other non-
discrimination requirements. It is also unclear how the two towns, Brighton and Rhineback,
enforce their personnel policies.

Statute of Limitations
The New York State Human Rights Law provides a three-year statute of limitations period for
filing a private cause of action,” and a one-year statute of limitations period for filing an
administrative complaint.”® Four localities that prohibit gender identity discrimination provide
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shorter statute of limitations periods for filing a private cause of action than the New York State
Human Rights Law. Additionally, four localities provide a shorter statute of limitations period
for filing an administrative complaint than the New York State Human Rights Law.

In Rochester, Syracuse, and Tompkins County, the statute of limitations period for filing a
private cause action is one year.”” Suffolk County allows individuals who have experienced
housing discrimination a period of two years to file in court.”® New York City, like New York
State, allows complainants a period of three years to file in court.”® The other four cities,
Albany, Binghamton, Buffalo, and Ithaca, do not specify a statute of limitations period for a
private cause of action.

Two cities, Albany and New York, and two counties, Tompkins County and Westchester County,
require that administrative complaints are filed within one year of the discriminatory incident.>
The other localities do not specify a statute of limitations period that applies to filing an
administrative complaint.

Remedies

The remedies available under the local ordinances are similar to the remedies available under
the New York State’s Human Rights Law. All nine localities that allow a complainant to file a
private cause of action in court—the seven cities, Suffolk County, and Tompkins County—
provide that the court may award damages and other appropriate relief.! Binghamton, Buffalo,
New York City, Syracuse, and Suffolk County explicitly provide that a court may award attorney’s
fees.® New York City explicitly provides that a court may award punitive damages. >

Four localities, Albany, New York City, Suffolk County, and Westchester County, specify the
remedies that are available through administrative enforcement.® In all of these localities, the
enforcement entities can award compensatory damages and back pay; and can require the
employer to take certain actions such as hiring or reinstatement, and refraining from the
unlawful practice. Westchester County is the only locality that allows for attorney’s fees and
punitive damages through administrative enforcement.”® It is not clear which remedies are
available through the administrative enforcement process in Rochester or Tompkins County.

Under the New York State Human Rights Law, the Division has the power to order the offender
to stop engaging in the discriminatory practice; to take affirmative steps to remedy the
discrimination, such as hiring or reinstating an employee; to provide back pay and compensatory
damages to the aggrieved party; and to pay civil fines of up to $100,000 to the state.*
Additionally, punitive damages are allowed in housing discrimination cases.”’ If a person who
has experienced discrimination chooses to file in court instead of proceeding through
administrative enforcement, a court can award the same remedies.® The Human Rights Law
does not explicitly provide for attorney’s fees.

Executive Order Prohibiting Gender Identity Discrimination

In 2009, then-Governor David Paterson signed an Executive Order banning discrimination in
state employment on the basis of gender identity.®> The order covers only employees of the
state executive branch. The order defined gender identity as “having or being perceived as
having a gender identity, self-image, appearance, behavior or expression whether or not that
gender identity, self-image, appearance, behavior or expression is different from that
traditionally associated with the sex assigned to that person at birth.” The executive order



directed the Office of Employee Relations to “implement a procedure to ensure the swift and
thorough investigation of complaints,” but the order does not specify the remedies available to
employees who have experienced discrimination.

Judicial Interpretations of New York State Human Rights Law

Offering Protection from Discrimination Based on Gender Identity
Four lower courts in New York have interpreted the sex non-discrimination provisions of the
state’s Human Rights Law to prohibit discrimination based on gender identity.®* Two of these
courts were federal courts— the District Court for the Southern District and the District Court
for the Western District— and two were state superior courts.

Despite these rulings in favor of transgender plaintiffs, there is still no clear, statewide
protection from gender identity discrimination in New York. First, no higher court has
interpreted New York’s Human Rights Law to prohibit discrimination based on gender identity.
Lower court decisions do not set binding precedent, and therefore courts in New York are not
required to follow these interpretations in future cases. However, the opinions may have
persuasive value to courts considering the same argument in the future. Furthermore, judicial
interpretations of the sex non-discrimination provisions in the Human Rights Law do not provide
the same clarity as would a state law that explicitly prohibits discrimination based on gender
identity. As such, people in New York who face gender identity discrimination may not be aware
that this form of discrimination is prohibited, and employers and other actors bound by the
Human Rights Law may not fully understand their legal obligations.

Conclusion

An estimated 41% of New Yorkers, including approximately 23,800 transgender people, live in
jurisdictions without local ordinances that prohibit discrimination based on gender identity.
Amending the New York State Human Rights Law to include gender identity would provide
protections for these people in employment, housing, public accommodations, education,
credit, and union practices and, in many ways, would offer stronger protections to those already
covered by local ordinances. Moreover, adding gender identity to the statewide non-
discrimination law would establish clear and uniform non-discrimination requirements,
procedures, and remedies across the state. Businesses and citizens who currently face a
patchwork of obligations and protections regarding gender identity discrimination in New York
would benefit from the consistency of a state law.
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