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Questionable transactions as grounds for legalization:
Immigration, illegality, and law

SUSAN BIBLER COUTIN
Department of Criminal Justice, California State University, Los Angeles, 5151 State
University Drive, Los Angeles, CA 90032-8163, USA (e-mail: ccoutin@earthlink.net)
(present address: Department of Criminology, Law and Society, University of California at
Irvine, Irvine, CA 92697, USA)

Abstract. By differentiating between legal and illegal movements, transactions, and persons,
legal prohibitions and law enforcement practices create boundaries between legitimate and il-
legitimate social spheres. Individuals who are located in an illegitimate domain survive at least
in part through unauthorized and quasi-illegal practices. The boundaries between legitimate
and illegitimate social domains are, however, permeable, making it possible for individuals
who have at one time been deemed illegal to at another time claim legitimacy. This paper
examines one context in which such claims are made: deportation hearings in a U.S. immi-
gration court. During deportation hearings, undocumented immigrants’ prior involvement in
questionable transactions can be deemed an indication of poor moral character or of non-
credibility. At the same time, such involvement can be overlooked or reinterpreted in ways
that permit an undocumented immigrant to pass from illegality to legality. Close attention to
such “readings” or interpretations reveals that there is a sense in which the proceedings that
award and deny legal status are as questionable as other immigration-related transactions.

Introduction

Immigrating to the United States from Central America without legal status
requires a number of questionable transactions. To enter the country, one has
to hire an alien-smuggler, or coyote. While en route to the United States,
one often has to pay extra “fees” or bribes to Mexican officials encountered
along the way. After arriving in the United States, one has to work without
authorization, often getting paid “under the table.” In order to work without
authorization, one may have to buy false papers. To obtain work authoriz-
ation, one must apply for legal status, sometimes with the assistance of a
an unlicensed “immigration consultant” who submits shoddy or inaccurate
paperwork. Hiring an immigration consultant can be construed as author-
izing the preparation of fraudulent documents. A goal of working without
authorization and of applying for legal status is to send remittances to family
members in one’s country of origin. Such remittances are sometimes sent
through pseudobanks that are named after Central American financial institu-
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tions but that are not licensed to operate as banks in the United States. In short,
many aspects of undocumented immigrants’ daily lives involve practices that
are legally questionable.

Immigration transactions are rendered questionable by complex ideas about
sovereignty, law, and agency. Immigration is supposed to be a matter of na-
tional sovereignty; therefore, migrants who cross borders without authoriz-
ation become aliens, quasi-enemies who infringe on the sovereignty of the
nation. As illegal beings, undocumented immigrants are considered to pos-
sess an illegitimate form of agency∗ , something that violates rather than con-
tributes to the nation. Illegal aliens’ enterprise in seeking homes, jobs, legal
status, effective assistance of counsel, and a means of supporting family mem-
bers is therefore defined as unlawful presence, working without authoriz-
ation, and even fraud. Similarly, the practices that facilitate unauthorized
immigrants’ presence and progress – alien-smuggling, document forgery, un-
authorized hiring, tax evasion, the unlicensed practice of law – are deemed
illegalities. As Ian Taylor notes, immigration is one of the contexts in which
criminalization and social exclusion are coalescing.1

Despite their questionable nature, such transactions can become bases for
legalizing not only individuals but also entire cohorts of migrants. Immigra-
tion transactions have powerful effects, such as generating income, launching
businesses, and contributing to economies.2 Claiming or legitimizing these
effects requires divorcing transactors from illegitimate spaces and ties to other
nations. At moments of legitimation, therefore, undocumented immigrants
are retroactively hailed as sovereign, quasi-national subjects who can legiti-
mately claim authority to work, establish residence, and propagate, and whose
incorporation invigorates nations. Legalizing the undocumented can thus re-
inforce national sovereignty by allowing nations to take credit for immig-
rants’ (previously unlawful but after-the-fact legitimate) enterprise. Such le-
gitimation, however, is made possible through a fraud: the denial of both
nations’ and immigrants’ locations in non-sovereign spaces. If nations are
in some ways dependent on an alien presence (or on absent citizens) and if
national “development” requires incorporating and transforming illegalities,
then legalization derives from the illegitimate enterprises that it critiques.
Reconnecting legalization to the transactions that precede it suggests that
distinctions between legal and illegal transactions and even between what
is and is not a transaction, are difficult to maintain.3

My analysis focuses on three transactions that can be part of the legaliza-
tion process: (1) working without authorization; (2) hiring an attorney and/or
paying for legal services; and (3) sending remittances to family members.

∗My analysis here benefited from my conversations with Barbara Yngvesson and Bill
Maurer.
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I am particularly interested in how these exchanges are “read” during po-
tentially legitimating events, such as deportation hearings. These “readings”
identify the understandings of sovereignty (both of the subject and of the
nation) that validate or delegitimize legalization claims. My analysis draws
on observations of immigration hearings in Los Angeles in 1995–1997, in-
terviews with Central American immigrants who were seeking permanent
legal status in the United States, participation in meetings of Comunidades
(“Communities”) a community organization made up of Salvadoran home-
town associations, and public and scholarly discourse about the significance
of immigrant remittances. I argue that reconnecting these disparate transac-
tions exposes the power relations on which depend the ideas that the United
States is sovereign and unauthorized migrants are illegitimate.

Transaction 1: Exchanging labor for money

Unauthorized immigrants generally lack valid documents authorizing them
to work in the United States. With the passage of the Immigration Reform
and Control Act (IRCA) in 1986, employers became subject to sanctions if
they failed to verify the work authorization of new hires.4 Despite imple-
mentation of employer sanctions, undocumented immigrants have been able
to obtain jobs. There are three ways that they can do so: (1) by working
for an employer who does not request proof of employment authorization
and who pays the worker “under the table;” (2) by obtaining fraudulent em-
ployment authorization documents sometimes at an employer’s request; or
(3) by being “self-employed” contractors, such as gardeners. Each of these
methods is legally questionable. Employers who do not verify new hires’
employment eligibility not only violate IRCA but in addition, they sometimes
evade minimum wage laws, fail to pay workers for overtime, do not abide
by worker safety regulations, evade tax obligations, and make it difficult for
their employees to pay income taxes as required by law.5 When a worker uses
false papers to establish work eligibility, the employer (if not demonstrably
complicit in the fraud)6 is protected, but the worker is criminally liable for
document fraud.7 Unauthorized immigrants who are self-employed do not
violate employer sanctions provisions but may face other legal problems.
Day laborers can be accused of violating city ordinances and independant
contractors may be operating a business without a license. For example, I in-
terviewed one Salvadoran asylum applicant who survived by selling clothing
and blankets at laundromats. He continually worried that the police would
stop him and confiscate his merchandise, but he could not afford a license,
which he said cost $2,000.
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Although undocumented immigrants are not authorized to work, certain
immigration proceedings nonetheless require them to document their work
history as proof that they are not likely to become public charges. For ex-
ample, prior to 1996, suspension of deportation – which conferred legal per-
manent residency – was available to immigrants who could prove seven years
of continuous presence in the United States, good moral character, and that
deportation would be an extreme hardship to the applicant or to a legal-
permanent-resident or U.S.-citizen relative of the applicant. One way to es-
tablish extreme hardship was to provide evidence of a solid work history,
promotions, raises, and business endeavors. At suspension of deportation
hearings that I attended in 1996 and 1997, judges treated applicants’ em-
ployability as an aspect of applicants’ character rather than as a function
of the economy, shifts in the labor market, gender or racial biases on the
parts of employers, or other structural factors. Evidence of industriousness
was praised, and apparent sloth was condemned – or at least questioned. For
instance, at one hearing a woman testified that she and her husband lived off
of her brother-in-law’s income. The Immigration and Naturalization Service
(INS) attorney complained to the judge that because they were not working,
the couple might become a public charge. The judge agreed that this was a
potential problem, but commented that it was up to families to decide how to
use their money, and that if this man’s brother had enough money to support
the couple, all the better. The man’s petition for adjustment of status due to his
marriage to a U.S. citizen was approved by the judge. Individuals who had
received any form of public benefits were suspect. In another case, a judge
admonished a suspension applicant who admitted that his children had been
born at public expense, “I expect anyone who wants to come to the United
States to pay for their own expenses instead of depending on the government.”
Clearly, immigrants are supposed to be self-supporting.

The questionable nature of immigrants’ employment-related transactions
can make it difficult for them to demonstrate enterprise and industriousness.
Samuel Garcia, a Salvadoran immigrant who had started his own interior fin-
ishing business, encountered this difficulty. At his suspension hearing, which
I attended, Samuel testified that he had never been unemployed, that he in
fact had launched his own business, and that his business employed two other
people. The judge praised these achievements, commenting, “Your income
is impressive if it can be substantiated. If you receive $400 per week from
one contractor, and presumably there are others, then you are doing pretty
well.” Problems with Samuel’s financial transactions soon emerged, however.
Samuel had listed two vehicles as assets, but had not provided evidence of
car insurance as required by law. Samuel had not submitted evidence that he
had obtained a license for his business. Samuel also had not filed income tax
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returns in 1996 and 1997. When the judge asked why he had not yet paid
his taxes, Samuel’s attorney explained that Samuel was still waiting for W-2
forms from the apartment managers who had contracted for his services. The
judge rescheduled the hearing, warning Samuel, “This is not an easy case.”

The judge’s questions depicted Samuel’s employment-related transanc-
tions as indices of Samuel’s character. People who drive without car insur-
ance, operate unlicensed businesses, and evade tax obligations violate the
law. Yet, Samuel’s actions may have been necessitated by his status as an
undocumented and/or economically marginalized individual. As I have noted
elsewhere, “work authorization is not necessary for the self-employed (hence
the business), people who are paid under the table have a hard time reporting
their earnings (hence the failure to file tax returns), and the unauthorized do
not always have the documents or income that allow them to insure their
vehicles (hence the lack of car insurance).”8 The judge’s questions ignored
the fact that Samuel’s ability to meet the suspension criteria depended at
least in part on the structures in which he was situated. Suspension applicants
who can maintain the “myth”9 of autonomy can depict themselves as people
whose industriousness feeds into that of the nation. Ironically, suspension
cases award permanent residency to individuals who accomplish the forbid-
den – living and working in the United States as though they were entitled to
do so.

An alternative to working without authorization is applying for legal status.
Doing so usually requires paying for legal services.

Transaction 2: Exchanging money for legal services

Within immigrant communities in the United States, rumours about possible
ways of legalizing abound. Unauthorized immigrants compare experiences,
trying to figure out if they can emulate their peers’ legal successes. Such
rumours and comparisons give rise to misconceptions about immigration law.
The fact that friends and relatives who are in similar situations have met with
differing degrees of success makes the legal system appear to unauthorized
immigrants as both arbitrary and manipulable.10 One interviewee attributed
her decision to apply for legal status to the successful experience of her
friends and coworkers, saying, “I thought, ‘Why can’t I get a work permit,
if everyone else has done it? So why not? Especially if I behave better than
other people, and do things better than other people.’ ” During consultations
with attorneys, unauthorized immigrants sometimes suggest that it is pos-
sible for anyone to obtain legal status, if they devote the necessary time,
effort, and money to the task. For example, at a community presentation on
immigration law, a man who had been told that there was no way that he
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could qualify for legal status asked an attorney disbelievingly, “You mean
there really isn’t any way? What if I get the right attorney? Or spend more
money?” Similarly, another immigrant attributed his own undocumented state
to carelessness, saying, “Yo me descuidé de mis papeles” (“I didn’t take care
of my papers”). Migrants sometimes believe that their time in the United
States will automatically confer legal status, that it is possible to obtain a
work permit simply by filling out a form, and that legalization programs have
been extended indefinitely. For example, one woman told me that she planned
to legalize “through the seven years. Because, just think of it, in a few months,
I’ll complete eleven years here, so I have a lot more than seven years.”

Such misconceptions both fuel and are fueled by a shady legal industry
that preys on unauthorized immigrants’ need for legal status. In Los Angeles,
immigration law is practiced not only by licensed and knowledgeable attor-
neys but also by immigration “consultants” who become notary publics11

and then take advantage of the fact that in many Spanish-speaking countries
“notarios” (notaries) are authorized to provide legal services. These notaries
overcharge immigrants, claim legal expertise that they do not have, give cli-
ents bad legal advice, and submit inaccurate or fraudulent paperwork. Some
notaries claim to have inside connections to the INS and promise to “ex-
pedite” lengthy bureaucratic procedures in exchange for a “fee.” Notaries
typically fail to give clients copies of their paperwork, do not use contracts
to establish consistent fees for their services, and do not give clients Spanish
translations of documents that have been submitted to the INS on their behalf.
In addition, some licensed but unscrupulous attorneys work with notaries,
providing legal representation to clients whose cases land in court. Attorneys
who are in cahoots with notaries represent clients without reviewing their
paperwork or testimony, overschedule their court appearances, misadvise cli-
ents, abandon clients, and fail to appear in court. Regarding the legal expertise
of the attorneys she usually saw in court, one judge commented to a staff
attorney at a community organization, “What? You have expertise? Is that a
requirement? Can you read? Can you make objections? If so, you’re in the
top flight!”

Exchanging money for legal services can therefore be a questionable trans-
action. For example, Juan and Maria Bonilla, a Salvadoran couple who im-
migrated to the United States in 1983 and 1984 respectively, consulted an
“attorney” who had been recommended by a friend. The attorney told them
that they qualified for “late amnesty” – a lawsuit that had been filed on behalf
of individuals who were eligible for legalization through IRCA but who had
been given misinformation during the application period. In fact, due to their
entry dates, Juan and Maria were not eligible for amnesty. After their meeting,
the attorney submitted asylum applications12 for Juan and Maria, but neither
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told them what he had submitted nor gave them copies of the paperwork.
When Juan and Maria received appointments for asylum interviews, they
returned to the attorneys’ office, only to discover that he had disappeared.
“That’s what happens with these attorneys,” Maria told me, “They simply
disappear. They just want money. They say, ‘It’ll cost $600 to get started,’ ”
Juan and Maria eventually learned that this attorney, to whom they had paid
over $1,500, was in prison. They did not recuperate their money.

Although immigrants are not always knowledgeable about U.S. immigra-
tion law or how to distinguish licensed from unlicensed attorneys, the fact
that they paid for legal services is sometimes treated in court as evidence
that they authorized or knowingly participated in a fraudulent legal claim.
Roberto Mendez, a Guatemalan asylum applicant whose immigration hearing
I attended in 1996, had this experience. Roberto testified that he came to the
United States in 1993, after having been detained, tortured, and forced to sign
an incriminating document. Nine months after his arrival, Roberto applied
for asylum through a notary agency that his sister-in-law had recommended.
Roberto’s wife Alicia told me about the application process during an in-
terview: “We had just arrived from Guatemala. We didn’t speak English . . .

They just gave us the form and said, ‘Sign here.’ We didn’t understand exactly
what the form said. But we believed in the [agency].” Roberto and Alicia
told me that this agency wrote a narrative in English that did not reflect their
experiences, gave them no copies of their paperwork, and charged extra for
translating their application to them in Spanish. Out of work and with a baby
on the way, Roberto and Alicia declined the translation. Roberto and Alicia
were interviewed by an asylum official, but their case was referred to court on
the grounds that they lacked proof of their claim. At Roberto’s court hearing,
the INS attorney questioned him about the accuracy of the asylum application
that the notary had prepared:

INS Attorney: Were there specific parts in the application that aren’t correct?
Roberto: Most aren’t. I don’t recognize the story in the application because
they didn’t read it to me in Spanish and I don’t understand English.
INS Attorney: So why did you sign it if you didn’t understand it?
Roberto: My wife’s family said that the [notary office] would help me. I didn’t
understand the application because it was in English.
INS Attorney: So you signed the application without reading it.
Roberto: Exactly.
INS Attorney: You signed this knowing that you were applying for asylum from
the United States government?
Roberto: I thought that I was going to get good help from them and –
INS Attorney: I’m not talking about the [notary office], I’m talking about you.
You signed the application not knowing what was in it?
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Roberto: Yes.

Roberto’s asylum application was denied by the judge, who stated that it was
implausible that Roberto had paid hundreds of dollars for paperwork that he
had not even understood.

Like officials’ readings of employment transactions, the above exchange
treats Roberto’s agency as illegitimate. Because Roberto’s original asylum
application contradicted both a subsequently revised version and his courtroom
testimony, Roberto could only be deemed a credible witness if he was not the
author of the original application. Yet Roberto had hired the notary service,
paid them large sums of money, authorized them to prepare an application,
and signed the application form. As a judge in another hearing stated re-
garding an immigrant who had failed to meet a deadline, “The issue is, to
what degree should he be held accountable for his attorney’s misconduct?
He hired the attorney, but –” Although Roberto denied authorship of the
original application, the fact that he had hired the notary and signed the form
were taken as evidence that he had consented to the appropriation and even
invention of his words. The conditions that made it reasonable for Roberto
to authorize the transaction – Roberto’s limited English skills, his confidence
in the notary service’s legal expertise, and the fact that trusted family mem-
bers had recommended this agency – were not deemed relevant to his act
of consent. Roberto was thus constituted as an “autonomous, rights-bearing
choice-making individual,”13 and was held to be the author of an account that
he did not actually produce. Roberto’s actions were not considered signs of
enterprise, but rather – as was implied by the INS attorney’s question, “You
signed this knowing that you were applying for asylum from the United States
government?” – as an attempt to infringe on the sovereignty of the United
States. The judge’s decision to deny Roberto’s claim also denied the context
in which Roberto acted, and thus the hearing’s own dependence on a legal
strategy that the judge considered illegitimate.

One reason that immigrants work in the United States and attempt to
legalize their presence is to send remittances to family members and home
communities. Such transactions may or may not be exchanges.

Transaction 3: Sending remittances

Coping with poverty and lack of economic opportunity requires some fam-
ilies to develop transnational financial strategies.14 Regina Salazar, a Sal-
vadoran woman who immigrated to the United States in 1980, explained her
family’s stategy to me during an interview. Regina first entered the United
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States in 1980, after narrowly escaping being assassinated by the Salvadoran
National Guard. She soon found work cleaning houses and, using someone
else’s name, secured employment in the kitchen of a local university. She con-
tinually worried about the safety of her siblings and children, who remained in
El Salvador. In 1987, afraid to apply for amnesty and worried that employer
sanctions would be enforced, Regina rejoined her children in El Salvador.
For two years, she lived in fear that the National Guard would return for
her. In 1990, she returned to the United States, again without her children.
Initially without papers, Regina was limited to working as a live-in domestic,
but after garnering Temporary Protected Status in 1990,15 she obtained a
work permit, a valid social security number, a drivers license, and somewhat
better paid work cleaning houses. Her earnings as a housecleaner enabled
her to pay for her children’s schooling, housing, food, and other expenses.
Although anguished over her separation from her children, Regina found it
financially necessary to work in the United States: “It’s due to being here
that my children were able to study, they have a roof over their heads. The
countries there are so poor, and I could not have achieved this if I’d stayed.”
Although her children begged to join her in the United States, Regina insisted
that they remain in El Salvador. She pointed out to me that if they came to
the United States, they would be here illegally and that her son, who had just
graduated with a degree in computers, would have to work as a gardener.
Regina’s strategy for improving her family’s life required her to be in the
United States and her children to be in El Salvador.

In addition to sending individual remittances, some Salvadoran immig-
rants have founded hometown associations dedicated to raising funds for
social and economic improvements in their communities of origin. Comuni-
dades (“Communities”) is a Los Angeles based federation that, in 1997, was
made up of 37 hometown associations.16 Through dances, raffles, dinners,
luncheons, and ticket sales by candidates for the reina (queen) of traditional
festivals, hometown associations funded such projects as building a sports
complex, buying computers, establishing scholarships, and sending medical
supplies to towns in El Salvador. Organizationally, each hometown associ-
ation was independant, however, by joining Comunidades, associations were
able to exchange information, coordinate events, publicize activities, and uti-
lize Comunidades’s non-profit (and therefore tax exempt) status. Like indi-
vidual remittances, which aid families, such collective remittances were also
intended to aid development and provide services within El Salvador.

Unlike working without authorization and hiring an unlicensed legal prac-
titioner, sending money or goods to family members or home communities
does not intrinsically violate the law. In fact, such transactions are praised by
government authorities, business leaders, and participants. At Comunidades
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meetings that I attended, participants stressed that their goals were humani-
tarian, not “negocio” (business) and that Comunidades did not pursue polit-
ical or religious ends. One participant told me that to him, what was most
important about Comunidades was the fact that participants work out of the
good of their hearts, with no desire for personal gain, and at a personal sac-
rifice. Salvadoran officials and business leaders have also praised immigrants
for sending remittances. Consular officials sought to patronize Comunidades
events, a Salvadoran free weekly newspaper donated space in the newspaper
for announcing Comunidades activities, a Central American travel agency
donated plane tickets as prizes for Comunidades raffles, and Central Amer-
ican businesses, such as the Liborio market, sponsored Comunidades fun-
draisers. Comunidades earned non-profit status on the grounds that it was
dedicated to humanitarian goals, including “promoting the economic and
social development of Salvadoran culture in Los Angeles” and “supporting
the material and cultural reconstruction of El Salvador”17 Journalists and
scholars have also noted the contributions that remittances make to the Sal-
vadoran economy. An editorial that appeared in La Opinión in 1998 declared,
“About two million Salvadorans live in the United States. They are vital to the
economy of their country, as they send approximately 1.5 billion dollars in
remittances annually.”18 Similarly, Menjívar et al. note that “remittances are
either the primary or one of the most important sources of foreign exchange
in El Salvador, often approaching or surpassing revenues from exports and
foreign aid.”19

Although remittances are often hailed as altruistic acts produced by love
of family, home, and country, some allege that remittances enable individu-
als to benefit personally from what is supposed to be a gift. Despite their
avowed apolitical stance, some hometown associations have been accused of
being affiliated with the left or the right. Some associations criticized other
hometown association leaders who directed assistance to projects that would
benefit a particular political party, or that would increase the prestige of the
association leader. Members also complained that other groups attempted to
take credit for hometown association activities. During one meeting, mem-
bers noted that organizations that sponsor association events exchange their
“donation” for publicity. Similar criticisms have been made of governmental
responses to individual remittances. In April 1996, an FMLN working group
in Los Angeles distributed a statement accusing the Salvadoran government
of trying to benefit from remittances:

The fact that family remittances have become a fundamental pillar of
the economy has made the Salvadoran government turn its attention to
Salvadorans who live in the United States. This means that through the
consulates in Los Angeles and other cities, the ARENA government
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is launching a political-organizational offensive to gain political and
ideological influence within the community and the organizations that
represent it.20

Scholars have also debated whether remittances encourage or discourage “de-
velopment” in sending countries. Durand, Parrado and Massey conclude that
“despite the obvious potential of migradollars to serve as an engine of eco-
nomic growth, the research literature is remarkably pessimistic about the
economic consequences of labor migration. Numerous studies of sending
communities have concluded that U.S. migration leads to a cycle of economic
dependency that discourages autonomous development.”21

In addition to perhaps facilitating personal and institutional aggrandize-
ment at the expense of autonomous growth, remittances sometimes utilize
legally questionable means of transmission. During a 1995 interview, one
Salvadoran activist observed that immigrants who are sending money back
home might be evading taxes and tariffs and thus acting outside of the law. He
added that hometown associations might also be evading tax obligations. In
the following interview excerpt, another activist depicted remittance-sending
immigrants as victims of illicit financial institutions:

Activist: The Banco [name deleted] . . . has not managed to be licensed to
function here as a bank, rather it is functioning as an exchange agency. That is,
a Salvadoran asks to be able to open an account in the Banco [name deleted].
But it will be opened in colones, not in dollars. Because . . . within the mark
of the law of the United States, they do not have authorization to function as a
bank. They only use the name of the bank in El Salvador to open an office to
send money there. . .
Susan: And do people understand this?
Activist: No. They don’t understand.
Susan: So they send money thinking that it is really a bank.
Activist: Yes. Right.
Susan: So it’s like the notaries who pretend that they are attorneys.
Activist: Excellent. That’s it.

Similarly, a financial analyst concluded that “a substantial proportion of the
remittance flows [to El Salvador] have used informal or non-banking chan-
nels, thus adding more foreign currency to the black market than to the bank-
ing system.”22 Comunidades members also sometimes spoke as though their
activities were regarded as illicit by Salvadoran authorities. At one meeting,
a Comunidades member announced that, with authorization from the Sal-
vadoran consulate, an ambulance full of medical supplies had been driven
from the U.S. to El Salvador. “It’s circulating,” the speaker commented, “Per-
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haps undocumented, but it’s circulating.” Others present joked that the ambu-
lance was “mojada” (a wetback).

References to the questionable nature of remittances challenge not only
transactors but also the state policies that make it necessary for immigrants to
leave their country in order to support their families. An FMLN group in Los
Angeles blamed the Salvadoran government’s neoliberal policies for generat-
ing additional migration from El Salvador to the U.S.23 During an interview,
one hometown association member criticized the Salvadoran government for
failing to educate its people and for misusing money that had been intended
for development. “It is the committees [hometown associations] here who are
sending money to El Salvador for books,” she commented. Other association
members complained that Salvadoran government officials were charging
taxes on donations that were being shipped to El Salvador for the good of
the community. Another activist characterized remittances as a substitute for
foreign aid: “After the peace accords were signed, less money came to the
[Salvadoran] government through foreign aid. So now the aid that it receives
comes in the form of remittances that private citizens send to their relatives,
and that therefore enters the economy. These remittances enable people to buy
things, which keeps the economy afloat, plus the [Salvadoran] government
gets taxes.” Activists also held the U.S. government responsible for providing
military aid that forced Salvadorans to flee political violence. In one activ-
ist’s words, U.S. military aid had created a “moral obligation” on the part of
the North American administrations toward Salvadoran migrants who were
“products of a mistaken foreign policy.” Depicting remittances as a substitute
for assistance that the U.S. or Salvadoran governments ought to have been
providing gave remittances political implications.

Remittances have also been defined as a product or as a currency. For
instance, Díaz-Briquets and Pérez-López note that internationally, the flow of
remittances “is second in size only to the financial transactions associated
with crude oil world trade and exceeds global development assistance.”24

This comparison treats remittances as a resource or product that a coun-
try can generate. Other scholars use such terms as “migradolares” or “poor
dollars.”25 If remittances are a “currency” then immigrants are taking on the
quasi-national task of generating money. In addition, defining remittances
as a product (like oil) naturalizes the transaction, creating the impression
that remittances automatically accompany migration. Migrants themselves
sometimes find such depictions insulting. At a conference at California State
University, Northridge, organizers complained of “the image that the gov-
ernment of El Salvador and Salvadoran society have of us whether as ‘dis-
tant brothers’ or as producers of goods instead of seeing us as countrymen
and human beings.”26 This complaint seems to be borne out by a “popular
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pamphlet” that Salvadoran officials produced to inform Salvadoran citizens
of possible routes of legalization.27 Drawings in the “popular pamphlet” by
and large depict Salvadorans at work. The last item in the pamphlet – which
informs Salvadoran immigrants about means of legalizing their presence –
is an advertisement for an exchange agency that can transmit remittances to
El Salvador. Far from being “natural” however, remittances are, at least in
some cases, made possible by the two transactions prerviously described –
working without authorization and hiring an unlicensed legal representative.
Such actions can place migrants outside the U.S. polity.

Remittances have now become an argument for legalization.

The fourth transaction: Legalization

Granting legal status to the undocumented is not supposed to be a transaction.
Rather, legalization is a “reward” that the United States can, at its discretion,28

give to the “deserving.” For example, at naturalization ceremonies which I
have observed, judges praise new citizens for their sacrifices, hard work, and
persistence. In fact, the motion that the judges grant at the beginning of these
ceremonies emphasizes that the candidates being presented have “met the
requirements,”29 thus suggesting that legal status is granted on the basis of
merit. Buying citizenship is generally condemned,30 because citizenship is
not supposed to be a “commodity” available on the market. By selecting
among petitioning immigrants, nations can use legalization to incorporate
the “most deserving” into their polities, thus affirming national sovereignty
and reinvigorating the nation. As a judge told new citizens during a natural-
ization ceremony in Los Angeles, “We welcome your fresh appreciation of
what citizenship in this country really means. We welcome your zeal, your
eagerness and your determination to become good loyal citizens. You are
indeed a stimulating force, which cannot help but bring a new luster to the
image of America.” This judge went on to equate immigration with a blood
transfusion, stating, “new citizens are the new blood of America, and we need
it.”

In contrast to this depiction of legal status as a “reward” that nations
can, at their discretion, bestow on the deserving, some immigrants see leg-
alization as a transaction in which the United States often fails to fulfill its
end of the bargain. As an activist who works with the Salvadoran American
National Network wrote in 1997, “Even a conservative estimate indicates
that during the last seven years, Salvadorans protected by ABC [a settle-
ment agreement]31 have paid the Immigration and Naturalization Service
113 million dollars in administrative fees. That figure does not include tax
contributions.”32 Similarly, one Salvadoran asylum applicant attributed INS
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policies to the desire for financial gain, pointing out, “If everyone has to apply
for work permits, Immigration gets more money [from the application fees].”
Immigrant advocates whom I interviewed also referred to the fees that the
INS charges for work permits as an unjustifiable “rent” that immigrants are
charged for the right to work. The notion that the INS is seeking to profit
from illegal immigration suggests that the systems that deny papers to some
and award them to others are themselves of questionable legitimacy. Such
comments imply that, like notaries who charge for services that they cannot
provide or like employers who fail to comply with minimum wage laws,
the U.S. government is failing to deliver the product for which it has been
paid. Moreover, according to these comments, in demanding payments and
application forms but in reserving the right to deny status, the INS defrauds
immigrants and uses the sacrifices of others to pursue its own self-interests.

Reconnecting legalization procedures to the transactions that precede them
also suggests that, intentionally or not, states participate in some of the ille-
gitimate enterprises that they condemn. During the 1990s, remittances have
become an argument for legalizing Salvadorans who emigrated to the U.S.
during the 1981–1992 civil war. Immigrants argue that their remittances re-
lieve the U.S. government of financial responsibilities, such as foreign as-
sistance, that it would otherwise incur. Similarly, the Salvadoran government
has pressured the U.S. to ease legalization policies, given that remittances
are critical to the Salvadoran economy. These arguments contributed to the
passage of the 1997 Nicaraguan Adjustment and Central American Relief
Act (NACARA) which restores immigration benefits to some 300,000 Sal-
vadorans and Guatemalans. Some percentage of remittances, however, are
produced through the unauthorized labor of people whose presence is for-
bidden. Moreover, there are individuals who may benefit from NACARA
and who opened immigration cases through a notario. If remittances are
made necessary and possible by un- and underemployment in El Salvador
and by U.S. employers’ desire for cheap labor,33 then the Salvadoran gov-
ernment’s advocacy on behalf of immigrants and U.S. officials’ willingness
to implement NACARA are linked to others’ efforts to profit from immig-
rants’ sacrifices. Immigration procedures that allocate legality and illegality
are therefore made possible by the practices whose legitimacy they deny.
State immigration policies are therefore also, according to their own criteria,
legally questionable.

Conclusion

The preceeding analysis suggests that the notions of sovereignty and legitim-
acy that render unauthorized movement illegal may themselves be “fraudu-



QUESTIONABLE TRANSACTIONS AS GROUNDS FOR LEGALIZATION 33

lent.” Such notions depend on the ability to clearly demarcate national and
legal spaces. If, however, development and economic growth in both receiv-
ing and sending nations are dependant on migratory flows, then “sovereignty”
does not provide a basis for defending national borders. Perhaps the United
States is a non-sovereign space, tied to multiple nations and created (at least
in part) through illegitimate activities. I will conclude with the words of
Segundo Montes,34 a scholar and Jesuit priest who was assassinated in El Sal-
vador in November of 1989. Days before he was killed, he completed a study
of the social and economic significance of remittances sent by Salvadorans in
the U.S. to El Salvador. Defining immigration as an exploitative transaction
in which rich nations suffer at the expense of the poor, Montes wrote:

One could argue that as much the “human capital” that emigrates without
the cost of training as the production of wealth and the increase in con-
sumption on the part of emigres do not directly benefit either the North
American bank or the state as such. The matter does not have to be
stated in this fashion or in these terms. North American society col-
lectively, and its national and social economy, are the ones that benefit
from this phenomenon and in incredible quantities. It is not a question,
therefore, of the banks “pardoning” the debt that has been cancelled out
through these increases. It is a question of North American society – in
this case, or the corresponding ones for other migrations – benefitting
from economic and human worth, and it has to pay for it. The North
American state, in this case, will be the means of repaying this value to
the society from which it comes, collecting from its citizens the taxes
that correspond to this “good” and to this “service,” and equitably dis-
tributing the wealth that originated through distant resources that did not
cost it [any] investment capital and that are generating wealth that would
remain exclusively in that country, such as the benefits produced through
the consumption and circulation of goods and services of these emigres.

Montes suggests that balancing accounts would require the United States
to reimburse El Salvador for the human and economic wealth generated by
immigration. He thus depicts immigration as an incomplete transaction, in
which receiving nations incur a debt that they have yet to repay. Accord-
ing to this notion, the United States is morally complicit in practices that it
criminalizes.
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