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1.
INTRODUCTION

Historically, people of color communities have borne a dispro-
portionate burden of pollution from landfills, garbage dumps, in-
cinerators, smelters, sewage treatment plants, chemical
industries, and a host of other polluting facilities. Many dirty in-
dustries have followed the “path of least resistance,” allowing
low-income and people of color neighborhoods to become the
“dumping grounds” for all kinds of health-threatening
operations.!

This paper provides an analysis of real-life examples of how
government response to environmental emergencies is endanger-
ing the health and safety of vulnerable populations. The paper
uses an environmental justice framework to examine the U.S.
Environmental Protection Agency (EPA) and the Federal Emer-

gency Management Agency (FEMA) response to toxic contami-
" nation and man-made disasters in three communities: Warren
County, North Carolina, Dickson, Tennessee, and post-Katrina
New Orleans, Louisiana.

For decades, hundreds of communities from New York to
Alaska have used a variety of tactics to confront environmental
injustice.2 It was not until 1990, however, after extensive prod-

1. See RoBert D. BuLLArD, THE Quest FOR ENVIRONMENTAL JUSTICE:
HumaN RiGHTs aND THE PoLitics oF PoLLuTion 1-15 (Sierra Club Books 2005).

2. See R.D. BuLLaRrD, INnvisiBLE HousToN: THE BLACK EXPERIENCE IN Boom
AND Busrt (Texas A&M Univ. Press 1987); R.D. BuLLARD, DumPING 1IN DiIxiE:
RaAcE, CLAss AND ENVIRONMENTAL QUALITY (3d ed., Westview Press 2000) (1990);
CoNFRONTING ENVIRONMENTAL Racism: Voices FrRom THE Grassroots (R.D.
Bullard ed., South End Press 1993); RESIDENTIAL APARTHEID: THE AMERICAN
Lecacy (R.D. Bullard et al. eds., UCLA Center for African American Studies
1994); UNEQUAL PROTECTION: ENVIRONMENTAL JUSTICE AND COMMUNITIES OF
CoLor (Robert Bullard 2d ed., Sierra Club Books 1996); JuLIAN AGYEMAN, RoB-
ERT D. BuLLARD, & BoB EvaNs, JUST SUSTAINABILITIES: DEVELOPMENT IN AN
UneQuAL WorLp (MIT Press 2003); R.D. BuLLarp, G.S. Jonnson, & AO.
Torres, HiGHwAY ROBBERY: TRANSPORTATION RacisM AND NEw ROUTES TO
Equity (South End Press 2004); R.D. BULLARD, GROWING SMARTER: ACHIEVING
LivaBLE COMMUNITIES, ENVIRONMENTAL JUSTICE AND ReEGIONAL Equity (MIT
Press 2007); R.D. BuLLARD, THE BLack METROPOLIS IN THE TWENTY-FIRsT CEN-
TURY: RACE, POWER, AND THE PoLiTics oF PLace (Rowman & Littlefield 2007).
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ding from grassroots environmental justice activists, educators,
and academics, that the EPA began to take action on environ-
mental justice concerns.> In 1992, under the George H. Bush
Administration, the EPA produced Environmental Equity: Re-
ducing Risks for All Communities, a report that finally acknowl-
edged the fact that some populations shoulder greater
environmental health risks than others.*

A few years later, in 1994, President William Clinton issued
Executive Order 12898, “Federal Actions to Address Environ-
mental Justice in Minority Populations and Low-Income Popula-
tions.”® This Order attempted to address environmental injustice
within existing federal laws and regulations. Additionally, the
Order reinforced existing legislation including the Civil Rights
Act of 1964, Title VI, which prohibits discriminatory practices in
programs receiving federal funds, as well as the National Envi-
ronmental Policy Act (NEPA), a law that set policy goals for the
protection, maintenance and enhancement of the environment.6

The Executive Order also called for the federal government to
improve methodologies for assessing and mitigating impacts, in-
cluding health effects from multiple and cumulative exposure
and impacts on subsistence fishers and consumers of wild game.
Moreover, the Order required the collection of data on low-in-
come and minority populations who may be disproportionately
at risk and encouraged participation of the impacted populations
in the various phases of assessing impacts—including scoping,
data gathering, analysis of alternatives, mitigation, and
monitoring.

The EPA and FEMA are two of twelve federal agencies cov-
ered under the Executive Order. FEMA was founded in 1979 by
consolidating the emergency management functions formerly ad-
ministered by five different Federal agencies. FEMA was an in-
dependent Federal agency reporting to the President and was
charged with planning for, mitigating, responding to, and recov-
ering from natural and manmade disasters. The agency was built

3. William K. Reilly, Environmental Equity: EPA’s Position, EPA JoURNAL 18,
18-19 (1992).

4. UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ENVIRONMENTAL
Equity: REDUCING Risk FOR ALL CoMmMunITIES 3 (1992).

5. Exec. Order No. 12,898, 59 Fed. Reg. 32 (Feb. 11, 1994).

6. NEPA’s purpose is to ensure a safe, healthful, productive, and aesthetically and
culturally pleasing environment for all Americans. NEPA requires federal agencies
to prepare a detailed statement on the environmental effects of proposed federal
actions that significantly affect the quality of human health.
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around an all-hazards planning assumption that many kinds of
emergencies (e.g., earthquakes, floods, industrial accidents, hur-
ricanes, and enemy attacks) could be treated similarly and that
building capabilities could function across multiple threat
domains.”

This all changed after the September 11, 2001 terrorist attack
(9-11). In March 2003, FEMA became one of 22 agencies in the
180,000-employee Department of Homeland Security (DHS)
pursuant to the Emergency Preparedness and Response Direc-
torate. Even FEMA staff warned top officials that its inclusion
into the DHS, an agency dominated by military, security, and law
enforcement officials, would weaken its emergency management
functions and undermine readiness for other catastrophes — re-
sulting in “potentially dangerous consequences.”®

Many long-term employees began leaving FEMA in the after-
math of 9-11 when its inclusion into DHS resulted in a raiding of
FEMA'’s funds, a transferring of staff, and a shift in the agency’s
mission from natural disasters to fighting terrorism. As the natu-
ral disaster emphasis at FEMA was all but “phased out,”® disas-
ter management took a significant step backward.’® The changed
structure of FEMA and the new emphasis on terrorism contrib-
uted to serious problems.!! As early as 2002, Brookings Institu-
tion scholars raised questions about the new role of FEMA in
DHS, asking whether the “the Reauthorization [was] too broad”
and questioning whether “the Department [could] be effectively
managed?”12

7. Andrew Lakoff, Social Science Research Council, Understanding Katrina: Per-
spectives from the Social Sciences, From Disaster to Catastrophe: The Limits of
Preparedness 3 (2006).

8. Robert Block et al., Behind Poor Katrina Response, A Long Chain of Weak
Links, WaLL St. J., Sept. 6, 2005.

9. Eric Holdeman, Disasters Keep Coming but FEMA Phased Out, THE WASH-
INGTON PosT, Aug. 31, 2005.

10. J.K. Mitchell, The Fox and the Hedgehog: Myopia about Homeland Security
and U.S. Policies on Terrorism, Res. Soc. Pross. aNp Pus. PoL’y 11, 53-72 (2003).

11. For example, there was “poor coordination amongst federal, state, and local
officials in the days immediately before and after” Katrina. Moreover, with the mili-
tary “stretched” thin by wars in Iraq and Afghanistan, “commanders near New Orle-
ans [were] reluctant to commit some active-duty units at nearby Fort Polk, LA,
because they were in the midst of preparing for an Afghan deployment ....” Rob-
ert Block et al., Behind Poor Katrina Response, A Long Chain of Weak Links, WaLL
St. J., Sept. 6, 2005, available at http://online.wsj.com/public/article/SB112597239277
632387-xYOQX_P04Q8UyBopbzTsXfSE_oA_20051007.htmi?mod=blogs.

12. Testimony of Paul C. Light before the House Government Reform Subcom-
mittee on Civil Service, Census and Agency Organization (June 26, 2002), available
at http://www.brookings.edu/views/testimony/light/20020626.htm.



2008] DISASTROUS RESPONSE 221

II.
STUDIES IN FAILURE. FEDERAL AND STATE RESPONSES TO
ENVIRONMENTAL EMERGENCIES

A. Government Response to the PCB Threat in Warren
County

1. “Hunt’s Dump”

The environmental justice movement has come a long way
from its humble beginnings in rural and mostly African-Ameri-
can Warren County, North Carolina.'* In December 2003, after
living near toxic waste for more than two decades, a long due
environmental justice victory finally came to the residents of pre-
dominately black Warren County, North Carolina. Since 1982,
the county residents lived with the legacy of a 142-acre toxic
waste dump. Detoxification work on the dump began in June
2001 and ended in the latter part of December 2003. State and
federal sources spent $18 million to detoxify or neutralize con-
taminated soil stored at the Warren County PCB landfill.’# The
pollution was so extensive that a private contractor hired by the
state dug-up and burned 81,500 tons of oil-laced soil — in a kiln
that reached more than 800 degrees Fahrenheit — in order to re-
move the PCBs (polychlorinated biphenyls). The soil was put
back in a football-size pit, re-covered to form a mound, graded,
and seeded with grass.

Even after detoxification, some Warren County residents still
question the completeness of the clean-up, especially since PCBs
may have migrated beyond the three-acre landfill site into the
137-acre buffer zone that surrounds the landfill (and includes a
nearby creek and outlet basin). PCBs are persistent, bioaccumu-
lative, and toxic pollutants (PBTs).'5 That is, they are highly
toxic, long-lasting substances capable of accumulating through-
out the food chain and reaching levels harmful to human and
ecosystem health. Moreover, PCBs are probable human carcino-
gens, can cause developmental effects (such as low birth weight),
and are capable of disrupting hormone function.

13. See R.D. BuLLARD, DUMPING IN DixiE: RAcE, CLass AND ENVIRONMENTAL
QuaLrry 30-32 (Westview Press 2000).

14. Wade Rawlins, Dump’s Days Fade, NEws & OBSERVER, Nov. 11, 2003, at 1.

15. AGency For Toxic SUBSTANCES AND Disease Recistry (ATSDR), U.S.
DepaRTMENT OF HEALTH AND HuMAN ServVICES, ToxicoLoGICAL PROFILE FOR
PoLyYCHLORINATED BipHENYLS (PCBs) 259 (2000).
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In 2003, the sign at the entrance to the Warren County PCB
landfill still read, “PCB Landfill - No Trespassing.” This toxic-
waste dump, initially forced on the tiny Afton community in 1982
when more than 84% of the community was black, helped trigger
the national environmental justice movement. While the “mid-
night dumpers” originally responsible for the PCB contamination
in Warren County were prosecuted with limited success'®, the in-
nocent Afton community received the onerous 21-year sentence
of living in a toxic-waste prison.!?

The PCB landfill has become one of the most recognized
landmarks in the county, and Warren County has become a na-
tional symbol of the environmental justice movement. By 1993,
the facility began failing - with thirteen feet of water trapped in
the landfill.'® For nearly a decade thereafter community leaders
pressed the state to decontaminate the leaky site. As Warren
County residents sought guarantees that the state government
was not creating a future “superfund” site that would threaten
nearby residents, the state persistently argued that the site was
safe - leaving residents little choice but to trust the state’s assess-
ment. Clearly, as evidenced by the 18 million dollar cleanup ulti-
mately performed in 2003, the state’s assurances were empty.
Unfortunately, recent history and countless case studies suggest
prevalent government deception and discriminatory treatment
when addressing public health threats to people of color. This
differential government response to the health threats facing Af-
rican-Americans perpetuates a form of “medical apartheid” that
does little to instill trust.!®

16. Legal action was taken against Robert Burns and his two sons, who operated
a waste-hauling company. At night, the company’s tanker trucks drove along rural
North Carolina roads, illegally dumping PCB-contaminated liquid, obtained from
the Raleigh-based Robert Ward Transformer Company, onto the soil along a 240-
mile stretch of road. While the senior Burns spent five years in jail, the sentences of
his two sons were suspended; Robert Ward was held financially liable for the
cleanup.

17. EiLEEN MCGURTY, TRANSFORMING ENVIRONMENTALISM: WARREN COUNTY,
PCBs, aND THE ORIGINS OF ENVIRONMENTAL JusTICE 1, 167 (Rutgers Univ. Press
2007).

18. ExcHANGE ProJecTt, DEPARTMENT OF HEALTH AND HEALTH EDUCATION,
UNIVERSITY OF NORTH CAROLINA AT CHAPEL HiLL, REAL PEOPLE, REAL STORIES:
AFTON, N.C. (WARREN COUNTY) 14 (2006), available at http://www.exchangepro-
ject.unc.edu/documents/pdf/real-people/Afton %20long % 20story %2007-0426 %20
for%20web.pdf.

19. See HARRIET A. WASHINGTON, MEDICAL APARTHEID: THE DARK HISTORY
OF MEDICcAL EXPERIMENTATION ON Brack AMERICANS FROM CoLoNiAL TIMES TO
THE PRESENT 17-19 (Doubleday 2006).
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2. Why Warren County?

Selecting a landfill site is not rocket science. The Warren
County PCB landfill site was not the most scientifically suitable,
because the water table at the landfill is very shallow (only 5-10
feet below the surface). Also, the residents of the community
used local wells for all of their drinking water needs. Even the
head of the EPA’s hazardous waste implementation branch, Wil-
liam Sanjour, questioned the siting decision. In the end, the deci-
sion was more political science than toxicology or hydrology.2°

Warren County is located in Eastern North Carolina. The 29
counties located “Down East” are noticeably different from the
rest of North Carolina.?! According to 2000 census, whites com-
prised 62 percent of the population in Eastern North Carolina
and 72 percent statewide. Blacks are concentrated in the north-
eastern and the central parts of the region. Warren County is
one of six counties in the region where blacks comprised a major-
ity of the population in 2000: Bertie County (62.3%), Hertford
(59.6%), Northhampton (59.4%), Edgecombe (57.5%), Warren
(54.5%), and Halifax (52.6%). Statewide, blacks comprise only
24.2% of the population.

Eastern North Carolina is also significantly poorer than the
rest of the state.?2 In 1999, per capita income in North Carolina
was $26,463, but in the eastern region it was only $18,550.2> Per
capita income for Warren County residents was only $6,984 in
1982, as compared to $9,283 for the state. The county ranked
92nd out of 100 counties in median family income in 1980. The
economic gap between Warren County and the rest of the state
actually widened in the last decade: per capita income ranked
98th in 1998.24

20. EPA Official Criticizes Landfill: Protest to Continue, WINSTON-SALEM J.,
Sept. 27, 1982.

21. Thomas C. Ricketts & David L. Pope, Demography and Health Care in East-
ern North Carolina, 62 N. C. Mep. J. SuppLEMENT XX, 20-25 (Jan. 2002) (on file
with author).

22. Mike McLaughlin, North Carolina Center for Public Policy, Center Says East-
ern North Carolina Lags the State on Infrastructure, Human Needs, available at
http://www.nccppr.org/easternnc2.html (last visited Sept. §, 2004).

23. Ricketts & Pope, supra note 21, at 21.

24. CAREY ASELAGE ET AL., DEPARTMENT OF HEALTH BEHAVIOR AND HEALTH
EpucaTioN, ScHooL ofF PuBLic HEALTH, UNIVERSITY OF NORTH CAROLINA AT
CuareL HiLL, WARRENTON, WARREN CoOUNTY, NORTH CArRoOLINA: A CoMMU-
NITY DiagNoOsis INCLUDING SECONDARY DATA ANALYSIS AND QUALITATIVE
Darta CoLLEcTION (2001), available at http://www.hsl.unc.edu/PHpapers/warren-
tonO1/weconomics.htm (last visited Jan. 30, 2008).
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Warren County, in sum, exhibits the “quadruple whammy” —
in that it is mostly black, poor, rural, and politically powerless.
The county had a population of only 16,232 in 1980, and contin-
ues to be economically worse off than the state as a whole on all
major social indicators. Over 19.4% of Warren County residents,
compared with 12.3% of state residents, lived below the poverty
level in 1999. By 2004, the poverty rate was 21.8% for Warren
County and 13.8% for the state.?’

Additionally, illnesses pose a special problem for Warren
County residents, as there is no hospital in the county. The near-
est hospitals are located in neighboring Vance County (fifteen
miles away) and across the state line in South Hill, Virginia (33
miles away). Not having a hospital becomes even more problem-
atic for low-income and elderly Warren County residents — as
they are less likely to have reliable transportation.26

Although economic development often follows along major
highways, it has bypassed much of Warren County. For example,
Interstates 85 and 95 run along either side of (not through) War-
renton — the county seat. Nevertheless, Warren County has
failed to attract new business. The 1999 North Carolina Eco-
nomic Development Scan gave Warren County a score of 2
(scores range from 1 to 100 with 1 being the lowest and 100 being
the highest) in terms of its new business rate.?’

3. The Warren County Siting Decision: A Symptom of a
Larger Disease

The year 2007 marked the twentieth anniversary of the
landmark Toxic Wastes and Race report published by the United
Church of Christ (UCC) Commission for Racial Justice—a re-
port inspired by the Warren County protests. To commemorate
this milestone, the UCC commissioned a team of environmental
justice scholars to complete a new study, Toxic Wastes and Race

25. U.S. Bureau ofF THE CENsUS, STATE aND CounTy QuickFAcTs, WARREN
County, NorTH CAROLINA, available at http://quickfacts.census.gov/qfd/states/ 37/
37185.html (last visited Jan. 30, 2008).

26. Gene Conti, Chief Deputy Secretary, North Carolina Dept. of Transportation,
Community Transportation Conference Talking Points (Oct. 23, 2002), available at
http://www.ncdot.org/public/speeches/communitytranspconfer02_10.html.

27. NorTH CAROLINA DEPARTMENT OF COMMERCE, 2000 CounTYy AND RE-
GIONAL ScaNns - WARREN CoUNTY, available at http://www.hsl.unc.edu/PHpapers/
warrenton01/weconomics.htm (last visited Jan. 30, 2008).
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at Twenty 1987-2007.28 The findings are telling. In 2007, people
of color made up the majority (56%) of those living in neighbor-
hoods within two miles of the nation’s commercial hazardous
waste facilities, nearly doubling the percentage in areas beyond
two miles (30%). People of color make up a much larger major-
ity (69%) in neighborhoods with clustered waste facilities.

Waste facility siting disparities are not limited to any one re-
gion of the country; rather, they are widespread. For example,
nine out of ten EPA regions have racial disparities in the location
of hazardous waste sites. Indeed, 40 of 44 states (90%) with haz-
ardous waste facilities have disproportionately high percentages
of people of color in host neighborhoods - on average, about two
times greater than the percentages in non-host areas (44% vs.
23%). Host neighborhoods in an overwhelming majority of the
44 states with hazardous waste sites have disproportionately high
percentages of Hispanics (35 states), African Americans (38
states), and Asians/Pacific Islanders (27 states). At the local
level, host neighborhoods of the 105 (of 149) metropolitan areas
with hazardous waste sites (70%) have disproportionately high
percentages of people of color, and 46 of these metro areas
(31%) have people of color majorities.

Clearly, environmental injustice in communities of color is as
much or more prevalent today than two decades ago. Racial and
socioeconomic disparities in the location of hazardous waste fa-
cilities are geographically widespread throughout the country.
People of color are concentrated in neighborhoods and commu-
nities with the greatest number of these facilities. Indeed, in 2007
communities of color were more concentrated in areas with com-
mercial hazardous sites than in 1987. Even when statistical anal-
yses take socioeconomic and other non-racial factors into
account, race continues to be a significant independent predictor
of commercial hazardous waste facility locations.

Residents of such ‘fence-line’ communities comprise a special
needs population that deserve special attention.?®* Environmen-
tal racism has rendered millions of American citizens “invisible”
to government regulations and to enforcement.?® Numerous

28. R.D. BULLARD ET AL., UNITED CHURCH OF CHRIST WITNESS & JUSTICE MIN-
ISTRIES, TOX1C WASTES AND RACE AT TWENTY: 1987-2007 (2007), available at http:/
/www.ejrc.cau.edu/TWART-light.pdf.

29. RoBerT D. BuLLAarD, THE QUEST FOR ENVIRONMENTAL JustICE: HUMAN
RiGHTs AND THE PoLiTics oF PoLrLuTion 85-141 (Sierra Club Books 2005).

30. Luke W. CoLE & SHEILA R. FosTER, FROM THE GROUND UP: ENVIRONMEN-
TAL RAcCIsM AND THE RiSE OF THE ENVIRONMENTAL JusTICE MOVEMENT (2001);
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studies, dating back to the 1970s, reveal that people of color have
borne greater health and environmental risk burdens than soci-
ety at large. People of color are subjected to elevated health
risks associated with proximity to municipal landfills and inciner-
ators,?! toxic waste dumps,32 toxic schools,?? toxic housing, and
toxic air releases.3*

B. The “Dumping Grounds” in a Tennessee Town

There are literally dozens of locations across the nation where
environmental racism has left ugly scars. Dickson, Tennessee, a
town of 12,244 located about 35 miles west of Nashville, is the
“poster child” for environmental racism. Dickson County was
4.6% black in 2006,35 and its mostly African American Eno Road
community has been used as a dumping ground for garbage and
toxic wastes for more than four decades.*® The Eno Road com-
munity was first used as the site of the Dickson “city dump,” and
has subsequently been used for City and County Class I sanitary
landfills, Class IIT and 1V construction and demolition landfills,
balefills, and processing centers (see Table 137).

The Dickson County Landfill is comprised of 74 acres just off
Eno Road, about a mile and a half southwest of Dickson. The
County Landfill initially started as a 41.6-acre expansion to the
original City of Dickson Landfill, of which 28.6 acres was used
for waste disposal. The expansion occurred after the county pur-
chased the original City of Dickson Landfill, as well as 45 addi-

Faces oF ENVIRONMENTAL Racism: CONFRONTING IssUEs OF GLOBAL JUSTICE
(Laura Westra & Bill E. Lawson 2d ed., Rowan & Littlefield 2001).

31. Robert D. Bullard, Solid Waste Sites and the Black Houston Community, 53
Soc. Inouiry 273-88 (1983); RoBerT D. BurLarDp, INvisiBLE Houston: THE
Brack ExpERIENCE IN BooMm anp Bust 60-75 (Texas A&M Univ. Press 1987);
Robert D. Bullard, Environmental Racism and Land Use, 2 Lanp Use Forum: J.L.
PoL’y & Prac, Spring 1993, at 6-11.

32. RoBERT D. BULLARD ET AL., UNITED CHURCH OF CHRIST JUSTICE AND WIT-
NES$ MINISTRIES, ToxiC WASTES AND RACE AT TwenTy (2007).

33. CHILD PrROOFING OUR CoMMUNITIES CAMPAIGN, CENTER FOR HEALTH AND
ENVIRONMENTAL JUSTICE, POISONED ScHooLS: INVISIBLE THREATS, VISIBLE AcC-
TIONS (2001).

34. James L. Sadd et al., Every Breath You Take: The Demographics of Toxic Air
Releases in Southern California, 13 Econ. Dev. Q. 107 (1999).

35. Dickson County QuickFacts from the U.S. Census Bureau, http://
quickfacts.census.gov/qfd/states/47/47043.html (last visited Dec. 1, 2006).

36. Katrina Cornwell, Contamination Problems Date Back Almost Forty Years,
Dickson HeEraLD, Oct. 2, 2003.

37. Tennessee Department of Environment and Conservation, Division of Solid
and Hazardous Waste Management (2002), http://www.state. .tn.us/environment/
swm/swm.zip.
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TABLE 1
History of Landfill Permitting in Dickson, Tennessee
Eno Road Community

Site Name Year Permitted Type Permit'
Dickson “City Dump” N/A (1956)* No Permit
Dickson “City Dump” N/A (1968) No Permit
Dickson City Landfill 1972 Class 1

Dickson County Landfill 1977 Class 1

Dickson County Landfill 1988 Class 1

Dickson County Balefill 1988 Processing
Dickson County Balefill 1990 Processing
Dickson County Demolition 1992 Class III/Class IV

! The solid waste facility permits were granted for 100 Virgil Bellar Road,
Dickson, Tennessee, located in the heart of the Eno Road community.

2 The City of Dickson purchased the land for the Eno Road site in 1946.
Government records indicate that the land was associated with the Dickson
“city dump” tract as early as 1956. The site was an open dump in 1968 and in
1972 was first permitted by the State of Tennessee as a sanitary landfill.

tional acres in 1977. The balefill was established as part of the
1987 expansion. For years, drums of toxic industrial waste sol-
vents were dumped at the landfill - later resulting in the contami-
nation of groundwater. A brief history of this dumping follows.

Scovill-Schrader automotive company opened in Dickson,
Tennessee in 1964 — the same year the U.S. Congress passed the
sweeping Civil Rights Act outlawing racial discrimination. The
plant manufactured automotive tire valves and gauges. The pro-
cess included metal plating, etching, rubber molding and applica-
tion, polishing, degreasing and painting, according to documents
prepared by the Tennessee Department of Environment and
Conservation (TDEC) Division of Water Supply. Obviously, an
industrial operation of that magnitude generated large amounts
of hazardous waste requiring disposal.

According to government records, in 1968 (the year Dr. King
was assassinated in Memphis) Scovill-Shrader — along with sev-
eral other local industries — buried drums of industrial waste sol-
vents at an “open dump” landfill site.?® In 1972, the unlined
landfill was granted a permit by the Tennessee Department of
Health and Environment (TDEH). The town of Dickson oper-
ated the landfill up until 1977, when it was taken over and oper-
ated by Dickson County.3®> More than 1,400 people obtain their

38. TETra TecH EM Inc.,, U.S. EPA, DicksoN CounTy LANDFILL REASSESS-
MENT REPORT 17 (Mar. 4, 2004).
39. Id. at 15.



228 JOURNAL OF ENVIRONMENTAL LAW [Vol. 26:217

drinking water from private wells or springs within a four-mile
radius of the landfill.#° In 1991, a Halliburton report acknowl-
edged the fact that the one such well was in close proximity to
the landfill; the report stated that, “[t]he closest private well
[Harry Holt well] is located approximately 500 feet east of the
landfill.”#1

The tiny Eno Road community also received contaminated
waste materials that were cleaned up from the white areas of
Dickson County. For example, Ebbtide Corporation (manufac-
turer of Winner Boats) removed material from an on-site dump
and transferred it to the Dickson County Landfill for disposal.#?
The company disposed of drummed wastes, which were known to
have contained acetone and paint waste, at the landfill every
week for three to four years. The Scovill-Shrader plant, previ-
ously mentioned, dumped a degreaser used to clean automotive
parts at the site.*> Additionally, in 1988, the Dickson County
Landfill accepted 275 to 300 cubic yards of solid waste from the
CSX White Bluff derailment cleanup.** A 1991 EPA Site Inspec-
tion Report noted that the soil at the Dickson landfill contained
benzene, toluene, ethylbenzene, xylenes, and petroleum hydro-
carbons from underground storage tank cleanups trucked to the
landfill .45

The Dickson County Landfill has received numerous unsatis-
factory operational notices. The landfill received five notices of
violations (NOV) from July 18, 1988 to April 12, 1999, these in-
cluded: inadequate daily cover, violation of Groundwater Protec-
tion Standards, cadmium detected in ground water and springs at
concentrations exceeding the Maximum Concentration Level
(MCL)#, and a violation of inadequate depth cover and pooling
of water on the landfill cover.#” The Landfill’s noncompliance is
summarized in the 2004 Dickson County Landfill Reassessment
Report (Region 4):

40. HaLiBurTON NUS ENVTL. CoRrP., U.S. ENVTL. PROTECTION AGENCY, FINAL
ReporT: SiTE INspeEcTiON DicksoN CouNTY LANDFILL, Dickson, Dickson
CounTy, TENNESSEE at ES-1 (Oct. 10, 1991).

41. Id. at 9.

42. Id. at 3.

43. Id. at 6.

44, Letter from Mark McWhorter, Div. of Solid Waste, Tenn. Dep’t of Health and
Env't, to Ken Richardson, CSX (Sept. 20, 1998) (on file with author).

45. U.S. EPA, FinaL REPORT, supra note 40, at 6.

46. An MCL is the maximum concentration of a chemical that is allowed in public
drinking water systems.

47. Terra TecH EM INc., supra note 38, at 19.
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The county has a long history of noncompliance related to ground-
water and leachate violations since at least 1983. These violations
have resulted in fines, Commissioner’s Orders, and NOVs. [. . ]
These violations were related to such issues as major and minor
leachate seeps and flows, failure to provide intermediate cover,
failure to provide erosion control, exceedance of groundwater stan-
dards for cadmium and TCE, discharge of leachate from the prop-
erty without a permit, failure to maintain a stormwater pollution
prevention plan, and implementation of required corrective
actions.*8

Despite repeated violations at the Dickson County Landfill,
the TDEC continued to grant permits for the site on Eno Road.
In fact, TDEC permitted at least four landfills for the Eno Road
site since 1988. In February 2007, Dickson County operated a
recycling center, garbage transfer station, and a construction and
demolition (C&D) landfill at the Eno Road site. As a result,
over twenty heavy-duty diesel trucks enter the sites each day,
leaving behind noxious fumes, dangerous particulates, household
garbage, recyclables, and demolition debris from Middle Tennes-
see. The garbage transfer station alone handles approximately
35,000 tons annually.

1. Why Eno Road?

Dickson County covers approximately 490 square miles—an
equivalent of 313,600 acres.** However, the only cluster of solid
waste facilities in the county is located 54-feet from a 150-acre
farm owned by an African American family in the small mostly
black Eno Road community. It is no accident or statistical fluke
that all of the permitted landfills in Dickson County are concen-
trated in this black community.® Blacks make up less than 5%
of the county’s population and occupy less than 1% of the
county’s land mass.

When New York Times columnist Bob Herbert queried Dick-
son County attorney Eric Thornton for an October 2006 article
entitled “Poisoned on Eno Road” about why it was peculiar that
the Eno Road community had been chosen to absorb so much of
the county’s garbage and hazardous waste, Thornton stated “it

48. Id. at 51.
49. Dickson County QuickFacts from the U.S. Census Bureau, supra note 35.
50. RoBERT D. BuLLARD, NIGHTMARE ON ENO RoAD: ENVIRONMENTAL RA.-

cism KiLLs, CHRONOLOGY OF EVENTS (2007), available at http://www.ejrc.cau.edu/
Dickson_Landfill_Time_Line.pdf.
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has to be at some location.”s! While this may be true, the $64
million question remains unanswered—why must the “Some-
where USA” generally end up being in black and other people of
color communities?

2. Treatment of the African American Holt Family

After slavery, dozens of black families acquired hundreds of
acres of land, though not part of the empty “40 acres and a mule”
government promise, and lived a quiet and peaceful existence in
Dickson’s historically black Eno Road community. That is, until
their wells were poisoned by a county landfill.>2 In particular,
one African American family with deep roots in the Eno Road
community, the Harry Holt family, has been especially harmed
by the toxic assaults of the City and County Landfill and the sub-
sequent government inaction.

Indeed, the Holt family’s “American Dream” of land owner-
ship became more of a “toxic nightmare.” For more than a dec-
ade, this black family has experienced the terror of not knowing
what health problems may lay in store for their children and
grandchildren. Government records show that trichloroethylene
(TCE), a suspected carcinogen, was found in the Harry Holt and
Lavenia Holt wells as early as 1988, the same year the Tennessee
Department of Health and Environment (TDHE) issued a per-
mit to Dickson County for operation of the facility as a sanitary
landfill.

The State of Tennessee approved the Dickson County Landfill
permit on December 2, 1988, even though government test re-
sults of the Harry Holt and Lavenia Holt wells, completed on
November 18, 1988, showed TCE contamination. The TDHE
sent letters to Harry Holt and Lavenia Holt on December 8; 1988
informing the family that the test results revealed contamination
of their wells. One letter stated: “Your water is of good quality
for the parameters tested. It is felt that the low levels of methy-
lene or trichloroethene may be due to either lab or sampling er-
ror.”>3 It seems a bit odd that the State of Tennessee would
continue permitting landfills in the mostly black Eno Road com-
munity while government tests repeatedly revealed TCE contam-

51. Bob Herbert, Poisoned on Eno Road, N.Y. Times, Oct. 2, 2006.

52. Holly Edwards, Family Blames Health Woes on Dickson’s Land(fill, DicksoN
HEeraLD, Sept. 2, 2003.

53. Letter from Mark McWhorter, Div. of Solid Waste, Tenn. Dep’t of Health and
Env’t, to Harry Holt & Lavenia Holt (Dec. 8, 1988) (on file with author).
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ination — both in onsite testing and in private, offsite wells, many
of which were only a stone’s throw from the facility.

On January 28, 1990 government tests found 26 parts per bil-
lion (ppb) TCE in the Harry Holt well, five times above the es-
tablished MCL of 5 ppb set by the US EPA. Subsequent
government tests continued to show high levels of TCE in the
Harry Holt well: on August 17, 1990, tests found 3.9 ppb TCE
and, on August 23, 1991, tests showed 3.7 ppb TCE .

As noted, the MCL is the maximum concentration of a chemi-
cal that is allowed in public drinking water systems. Currently
there are fewer than 100 chemicals for which an MCL has been
established. However, these represent chemicals that are
thought to pose the most serious risk. Some of the health effects
associated with ingestion of TCE include liver disease, hyperten-
sion, speech impediment, hearing impairment, stroke, anemia
and other blood disorders, diabetes, kidney disease, urinary tract
disorders, and skin rashes.>*

On January 28, 1991, the EPA performed a potential hazard-
ous waste site inspection of the landfill. The Chronology of
Events — Dickson County Landfill Appendix B (Dickson County
Landfill Reassessment Report) notes that:

[E]levated levels of several pesticides were detected within the
landfill. [...] Questionable material was placed in the city dump
prior to 1973. The private well was contaminated with TCE, and
two municipal wells are within 4,000 feet. [. . .] Soils within the
landfill were contaminated with high levels of pesticides, metals
and unidentified organics. Mr. Holt owns a home approximately
500 feet east of the landfill; however, the old dump is not used.
The area is not fenced, and pedestrian traffic is possible. A landfill
directly adjacent to the old city dump to the west is presently being
used. Most waste was in drums and the old city dump is not
lined.3>

Notably, the Harry Holt homestead is actually 54 feet (not 500
feet) from the landfill property line.

54. See AGENCY FOR Toxic SUBSTANCEs AND Disease REGISTRY, U.S. DEP’T OF
HEeALTH AND HUMAN SERVS., VOLUME III ~ MEDICAL MANAGEMENT GUIDELINES
FOR AcUTE CHEMIcAL Exposures: TRICHLOROETHYLENE (TCE) (2003); GINGER
L. Gist & JEANNE R. BURG, TRICHLOROETHYLENE: REVIEW OF THE LITERATURE
IN VIEW OF THE RESULTS OF THE TRICHLOROETHYLENE SUBREGISTRY RESULTS
(1995), http://www.atsdr.cdc.gov/NER/TCE/a6rev.html.

55. TeTra TecH EM Inc., supra note 38, at app. B at B-3 to B-4 (Chronology of
Events). .
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On December 3, 1991, the federal EPA sent the Harry Holt
family a letter informing him of the three tests performed on his
well and — curiously — deemed the well safe. The letter stated:
“Use of your well water should not result in any adverse health
effects.”>¢ The letter further stated:

It should be mentioned that trichloroethylene (TCE) was detected
at 26 ug/l in the first sample. Because this detection exceeded
EPA’s Maximum Contaminant Level (MCL) of 5 ug/1, the well
water was resampled. TCE was detected at 3.7 ug/1 in the second
sample; however, it was noted this sample contained air bubbles.
EPA took then took a third sample with results nearly identical to
the second (3.9 ug/1). Trichloroethylene (TCE) originates from the
disposal of dry cleaning material and the manufacture of items
such as pesticides, paints and paint thinners, waxes and varnishes,
and metal degreasers.>’

A December 17, 1991 letter from the TDEC expressed some
concern about the level of TCE contamination found in the
Holts” well. TDHE officials agreed that Mr. Holt’s well should
continue to be sampled. This sampling, however, was not done.
The letter stated: “Our program is concerned that the sampling
twice with one considerably above MCL and one slightly below
MCL in a karst area such as Dickson is in no way an assurance
that Mr. Holt’s well water will stay below MCLs. There is a con-
siderable seasonal variation for contaminants in karst environ-
ments and 3.9 ppb TCE is only slightly under the MCL of 5
ppb.”58 .

Although these Tennessee state officials expressed concern
about the tests, they stood idly by and allowed the Holt family to
continue to drink contaminated well water. A January 6, 1992
letter from the TDHE continued to express concern about the
level of contamination found in the Holt well. That letter stated:

Mr. Holt’s weil was sampled as a result of the Pre-remedial Site
Investigation and Ranking package on the Dickson County landfill
for NPL consideration. Mr. Carr told me the field investigation
was complete and that he was not in a position to sample Mr.
Holt’s well again even though it had sporadically shown TCE con-

56. Letter from Wayne Aronson, Acting Chief Drinking Water Section, Municipal
Facilities Branch, U.S. EPA, to Mr. Harry Holt (Dec. 3, 1991) (on file with author).

57. 1d.

58. Letter from Thomas A. Moss, Manager, Ground Water Management Section,
Tennessee Division of Water Supply, Tennessee Department of Conservation, to Na-
than Sykes, Drinking Water Section, Municipal Facilities Branch, U.S. EPA, Region
1V (Dec. 17, 1991) (on file with author).
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tamination above MCLs. He agreed that Mr. Holt’s well should
continue to be sampled. There may be some chance of the site
going NPL [National Priority List], but that will be at least 1-2
years away. Mr. Carr suggested I contact Nathan Sykes at (404)
347-2913 to determine why it was not felt that further monitoring
or an alternate water supply was necessary.>®

A month later, on February 12, 1992, state officials continued
to discuss the TCE contamination in the Holt family wells and
the Dickson County Landfill. The language of that letter follows:

A search of our Division’s files has been made concerning the alle-
gation that a domestic well, located on the Harry and Lavenia Holt
property, may have been adversely impacted by the Dickson
County Landfill. No substantial evidence was found in our files to
support this allegation.

Attached is a 1988 memo from our Division showing that ground-
water samples from the Holt well were obtained and analyzed at
that time. Those sample results showed that trichloroethylene
(TCE) and methylene chloride were found to be at the upper regu-
latory limit of the acceptable drinking water standards set by EPA.
It was concluded by this Division that these detection levels may
have been due to either laboratory or sample error. There is no
record that any additional samples were obtained at a later date by
either our Division or by the EPA.60

In a March 13, 1992 letter, TDHE sided with the EPA, finding
that the Holt family well water was “safe.” That letter stated:

Since EPA has already completed a site investigation, has identi-
fied the pollutants involved, and has, in part, determined the extent
of the leaching, T would suggest that they, EPA, continue with their
chosen course of action, rather than create the added confusion of
various agencies making their own agendas. I would suggest that if
Mr. Holt is concerned about possible health risks in using his well
water between now and June (when EPA’s priority decision is
made), that he should rely on bottled or city water for cooking and
drinking purposes until he is convinced that his well water is safe.5!

In the final analysis, the state handed the ball off to the federal
government and effectively issued the Holt family a “death sen-

59. Letter from Tom Moss, DWS, Ground Water Management Section, Tennessee
Department of Health and Environment to Dickson County File, DWS (Jan. 6,
1992) (on file with author).

60. Memorandum written by Debbie Sanders, Division of Solid Waste Manage-
ment, Nashville Filed Office, Tennessee Department of Health and Environment
(Feb. 12, 1992).

61. Letter from Debbie Sanders, Division of Solid Waste Management, Tennessee
Department of Environment and Conservation (Mar. 13, 1992) (on file with author).
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tence.” Government records also show that the Harry Holt well
was not retested nor monitored as recommended by state offi-
cials. According to the 2004 EPA Dickson County Landfill Reas-
sessment Report, no government tests were performed on the
Harry Holt family well between August 23, 1991 and October 9,
2000—a full nine years.? No scientific explanation has been
given for this gap in government testing, even though the TDHE
and the federal EPA were periodically performing tests on pri-
vate wells within a one-mile radius of the leaky Dickson County
Landfill.

The Harry Holt well, one of the closest wells to the landfill and
one of the earliest private wells to show TCE contamination, was
routinely left out of government testing and monitoring protocol
for wells within a one-mile radius of the Dickson County Land-
fill. In February 1997, TCE was detected at 1.3 ppb in water
from a production well (DK-21) operated by the City of Dickson
and located northeast of the landfill. The MCL is 5 parts per
billion. The Harry Holt homestead is a mere 54 feet from the
landfill property line and lies between the landfill and the DK-21
public water supply.

An April 7, 1997 TDEC confirmation sample at DK-21
showed TCE at 14 ppb and Cis-1, 2 dichloroethene®? at 1.3 ppb.
According to the TDEC Division of Water Supply, on April 18,
1997, the City of Dickson stopped using the DK-21 well as a sup-
plement to the municipal water source after a call from the state
requiring an aeration, or water filtration, system; the City subse-
quently began using the Piney River well exclusively for its mu-
nicipal water.%4

62. See TETRA TECH EM INC,, supra note 38, at 28.

63. The Agency for Toxic Substances and Disease Registry, within the Depart-
ment of Health and Human Services, notes that “breathing high levels of 1,2-
dichloroethene can make you feel nauseous, drowsy, and tired” and that “breathing
very high levels can kill you.” Moreover, “[w]hen animals breathed high levels of
trans-1,2-dichloroethene for short or longer periods of time, their livers and lungs
were damaged and the effects were more severe with longer exposure times. Ani-
mals that breathed very high levels of trans-1,2-dichloroethene had damaged
hearts.” The Agency for Toxic Substances and Disease Registry, ToxFAQs, http://
www.atsdr.cdc.gov/tfacts87.html#bookmark05 (last visited May 18, 2008).

64. See TETRA TECH EM INC,, supra note 38, at app. B, B-15 to B-16 (Chronology
of Events).
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A dye-tracer study was conducted to help evaluate whether
the landfill was a possible source of the contamination.®> The
study used 24 dye-injection and detection sites, including wet-
lands, springs, duck ponds, and wells owned by the City of Dick-
son — as well as monitoring wells and domestic wells. The 24 sites
were located on all sides of the landfill. One of the dye-tracer
test sites was the Humane Society of Dickson County — a facility
located at 410 Eno Road that houses more than 300 animals per
month.

The Harry Holt homestead is located at 390 Eno Road, a few
hundred feet from the animal shelter. However, the Harry Holt,
Roy Holt and Lavenia Holt family wells were not part of the
1997-1998 government study — even though they are all within
several hundred feet from the landfill. Dickson County and EPA
officials were more concerned with the welfare of ducks in a
pond and dogs waiting to be euthanized than with protecting the
Holt family from toxic TCE contamination.

The Harry Holt well was not retested until October 9, 2000
when it registered a whopping 120 ppb TCE and a second test on
October 25, 2000 registered 145 ppb—?24 times and 29 times, re-
spectively, higher than the MCL of 5 ppb set by the federal
EPA.%¢ It was only after the extremely high TCE levels in 2000
that a Dickson County Landfill official visited the Holt family
home informing them that their wells were unsafe. No written
reports or letters were sent to the Holt family explaining the Oc-
tober 9, 2000 test results.

The Holt family was placed on Dickson City water on October
20, 2000 — twelve years after the first government tests found
TCE in their well in 1988. In a September 23, 2003 “Community
Meeting Questions and Answers,” TDEC officials discussed the
TCE contamination in the Holt family wells.5” The State officials
also discussed the one municipal water well (DK-21) that had
detectable levels of TCE contamination and was taken out of ser-
vice and permanently closed in 1998. The Harry Holt home-
stead, as stated, is located between the Dickson County Landfill
property and DK-21 site. It stands to reason that if the landfill

65. Gresham Smith and Partners, USGS Dye Tracer Study: Summary and Results
of Dye-Tracer Tests Conducted at the Dickson County Landfill, Tenn., 1997 and
1998, App. B, at 2 (Apr. 2000).

66. TETRA TecH EM INc., supra note 38, at 28.

67. TENNESSEE DEPARTMENT OF ENVIRONMENT AND CONSERVATION, COMMU-
NITY MEETING QUESTIONS AND ANSWERS, (on file with author).



236 JOURNAL OF ENVIRONMENTAL LAW [Vol. 26:217

leakage contaminated the DK-21 well in 1998, the Harry Holt
well was contaminated prior to that. Ultimately, on December 2,
2003, the Harry Holt family filed a lawsuit against the City of
Dickson, County of Dickson, and Scovill Inc. (the company that
owned the former Scovill-Shrader Automotive manufacturing
plant).

Before the county landfill was sited, the Holt family wells were
clean, safe, and free. Not only has the Dickson County Landfill
contaminated the Holt family’s wells and endangered their
health, it has imposed the added expense of requiring the Holts
to pay the county for clean water. Though the county had been
paying the Holts’ water bill since 2000, when TCE contamination
was “discovered” after a nine-year testing delay), the Dickson
County Commission stopped paying the family’s water bill after
the Holt family filed suit.®

Dickson County is profiting from the suffering that has been
inflicted on the Holt family. The landfill has not been a “good
neighbor.” Moreover, county officials refuse to right the wrong
committed against the Holt family and — more broadly - the Eno
Road African American community. Thus, the County has com-
pounded the injustice — which dates back almost forty years.5®

The Holts received different treatment than did white families;
the evidence of this discrimination is as recent as November 6,
2006, when — in a specially called meeting — Dickson County
Commissioners voted unanimously to settle lawsuits with several
white families that were alleging groundwater contamination
from the leaky County Landfill.”® The city and county have now
settled with all of the white families, but have refused to deal
fairly with the Holt family. On November 28, 2007, one day
before the “Take Back Black Health Toxics Tour” in Dickson, a
front-page story ran in the Dickson Herald reporting that the
Dickson County Commission had agreed to accept a $400,000 of-
fer on its $4 million claim against a former local company that
dumped toxic waste at the landfill several years ago.”

68. Katrina Cornwell, County Commission Tables Decision to Pay Families’ Water
Bills, THE DicksoNn HErRALD (TENN.), June 9, 2004.

69. Katrina Cornwell, Contamination Problems Date Back Almost 40 Years, THE
DicksoN HERALD, Oct. 2, 2003.

70. Patricia Lynch Kimbro, County, City Setile Landfill Lawsuits With Families,
THe DicksoN HERALD, Nov. 7, 2006.

71. Teri Burton, Dickson County Accepts $400,000 Offer on Dumping Claim, THE
DicksoN HEraLD, Nov. 28, 2007, at Al.
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3. Treatment of White Families in Dickson County

Government testing and monitoring of the Holt family’s wells
differed markedly from the treatment of white families whose
springs and wells were contaminated. Treatment differed in
terms of testing, notification, remediation, and provision of alter-
native water supply, both in the short-term (providing bottled
water) and long-term (connecting to city water system). The ra-
cial disparity in government testing is clearly presented in Table 2
(Summary of TCE and DCE Results, Springs and Private Water
Supplies, Dickson County, Tennessee) of the Dickson County
Landfill Reassessment Report.7?

On March 5, 1994, TCE was detected in Sullivan Spring — a
water supply located approximately one-third of a mile from the
landfill and used by two white families. On September 1, 1994
tests were conducted on the spring to confirm it was indeed con-
taminated. On September 8, 1994, the TDEC sent one of the
families a “Notification of Contaminants in Drinking Water” let-
ter. The letter stated:

As I discussed with you on September 6, 1994, the spring used to
supply drinking water to your residence has shown levels of
Trichloroethylenecis-1, 2-dichloroethene, and dichloroethene
above the allowable levels. It is recommended that you discon-
tinue use of this water as your drinking water supply. As I have
been informed Mr. Lunn of the Dickson County Solid Waste Pro-
gram contacted you on September 2, 1994 to notify you of the im-
pact to your spring.”3
Dickson County officials even dug the white family a well to be
used as an alternate water supply. Next, the family was placed
on the city tap water system after the new well was found to be
contaminated. A total of nine tests were performed on the white
family’s spring between June 25, 1994 and September 20, 2000.74
Three tests were performed in 1994, after the initial March S,
1994 test showed contamination. The spring was again' tested in
1995, 1996 (two separate tests), 1997, 1999, and in 2000. Govern-
ment tests were continued on the white family’s spring even after
its family members were placed on the city water system.

72. TeTRA TECH EM INC,, supra note 38, at 28.

73. Letter from C. Jason Repsher, Geologist, Division of Solid Waste Manage-
ment, Tenn. Dep’t of Environment and Conservation to Mrs. Ann Sullivan (Sept. 8,
1994) (on file with author).

74. TETRA TECH EM INcC., supra note 38, at 28.
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TABLE 2
Summary of TCE and DCE Results, Springs and Private Water
Supplies, Dickson County, Tennessee

Residence/Water Supply Date TCE (*g/L) DCE (*g/L)
L. Gorley/ private well October 25, 2000 0.6 BDL
L. Gorley/ private well October 31, 2000 0.5 BDL
H. Holt/private well October 12, 2000 35 BDL
H. Holt/private well January 28, 1990 26.0 BDL
H. Holt/private well August 17, 1990 39 BDL
H. Holt/private well August 23, 1991 3.7 BDL
H. Holt/private well October 9, 2000 1200 6.6
H. Holt/private well October 25, 2000 145.0 8.6
H. Holt/private well January 2001 64.0 2.9
H. Holt/private well October 2001 160.0 2.0
H. Holt/private well May 2002 34.0 1.0
H. Holt/private well April 2003 ' 16.0 11
L. Holt/private well October 25, 2000 1.2] BDL
L. Holt/private well October 2001 BDL BDL
L. Holt/private well May 2002 BDL BDL
L. Holt/private well October 2002 BDL BDL
L. Holt/private well April 2003 BDL BDL
R. Holt/private well November 2000 5.0 BDL
R. Holt/private well January 2001 8.0 BDL
R. Holt/private well October 2001 3.0 22
R. Holt/private well May 2002 2.0 BDL
R. Holt/private well October 2002 2.0 BDL
R. Holt/private well April 2003 9.0 134
Sullivan Spring March 5, 1994 18.0 50
Sullivan Spring June 25, 1994 83.0 19.0
Sullivan Spring September 1, 1994 59.0 9.8
Sullivan Spring September 28, 1994 84.0 17.0
Sullivan Spring May 22, 1995 31.0 6.8
Sullivan Spring August 19, 1996 <5 <5
Sullivan Spring December 3, 1996 <5 <5
Sullivan Spring May 14, 1997 230.0 31.0
Sullivan Spring August 26, 1999 160.0 39.0
Sullivan Spring September 20, 2000 16.0 25.0
Sullivan Spring May 2002 23.0 1.0
Sullivan Spring November 2002 110.0 26.0
Sullivan Spring April 2003 130.0 34.0

Source: Tetra Tech EM, Inc., Dickson County Landfill Reassessment Report.

A Report Prepared for the U.S. EPA, Region IV. Atlanta: March 4, 2004, Table 2, at 16
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According to an August 31, 1993 letter from the state titled
“Landowner Notification of TCE Contaminated Wells, Scovill-
Schrader Site, Dickson, Tennessee[,]” 29 residential wells within
a one-mile radius of the Scovill-Schrader Automotive Division
Site in Dickson were sampled for volatile organic compounds
(VOCGs) on May 11-14, 1993 in accordance with Task 5 of Phase
II RCRA Facility Investigation.”> TCE was detected in the wells
of nine white residents. The Scovill-Schrader site is located in
the city of Dickson near a white neighborhood.

The 1993 notification letter contained a detailed table that
summarizes the steps taken to immediately notify the affected
white residents, as well activities associated with providing tem-
porary water supplies and permanent city water. The letter
stated:

All of the residents with TCE detected in their wells were immedi-
ately contacted and all were provided bottled water for drinking
and cooking within 48 hours. All other residents sampled within
the one-mile radius were contacted and informed that the water
samples taken indicated no problems with their water. In addition,
all wells within the one-mile radius were re-sampled to verify the
original water well sampling results. Residential wells within a
one- to two-mile radius of the site were sampled during the month
of July. Residents within the one- to two-mile radius will be con-
tacted within the next week to inform them of the resuits of the last
sampling event. It should be noted that all wells within the one- to
two-mile radius were non-detectable for VOCs. A listing of the
wells sampled within the one- to two-mile radius and date con-
tacted to inform residents of the results will be under separate
cover. As a precautionary measure, a water well sampling event is
scheduled for the week of August 16, 1993 to re-sample selected
wells near the wells found to contain TCE.76

Clearly, the care and precaution that the government officials
initiated to protect the health of the white families was not ex-
tended to the black Holt family. White families near the Scovill-
Schrader site were provided with a swift response to their toxic
contamination emergencies, while the black family near the leaky
landfill was waiting. White families near the site were notified
within 48 hours, provided with bottled water, and placed on the
city water system. In stark contrast, the black family (Holts)
whose property line was just 54 feet from the landfill was allowed

75. Letter from Patricia Thompson to Claudia Brand, ICF Kaiser (Aug. 31, 1993)
(on file with author).
76. Id. at 1-2.
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to drink TCE-contaminated well water for twelve years after the
chemical was first discovered by the state in 1988.

4. Proximity of the Dickson County Landfill to Elected
Officials’ Homes

Dickson city and county officials have the power to correct a
terrible injustice. However, the elected officials have chosen in-
stead to use tax dollars to fight the family its landfill poisoned. It
appears that “NIMBY” (Not in My Backyard) is being practiced
by these officials.

Harry Holt’s property line is just 54 feet from the landfill prop-
erty line. His well is 313 feet from the landfill property line.
How far is the landfill from city and county officials’ homes?
Only one Dickson City council member’s home is within a one-
mile radius of the landfill. Five of the eight city council mem-
bers’ homes are more than two miles from the landfill. The
Dickson Mayor lives 3.85 miles from the landfill (see Figure 1
and Table 3). '

Dickson County elected officials live even farther away from
the leaky landfill than their Dickson City counterparts. Two
county commissioners’ homes are within two miles of the landfill;
three commissioners live three to four miles from the landfill;
and seven of the twelve county commissioners’ homes are six or
more miles from the landfill. The remaining two commissioners
live more than fifteen miles from the landfill. The county mayor
lives three miles from the landfill (see Figure 2 and Table 4).

Even when in possession of the relevant facts (and test re-
sults), government officials failed to respond in a timely manner
to protect black families threatened by contamination of their
drinking water. Furthermore, white and black families were
treated differently. This differential treatment subjected the Af-
rican American Holt family to prolonged exposure to contami-
nated drinking water and the associated health risks. Although
various levels of government acted promptly to protect the rights
and health of white families, it failed to protect the rights and
health of black families.

The Harry Holt family’s 2003 lawsuit was still pending in court
when Harry Holt died of cancer on January 9, 2007. Mr. Holt
was 66 years old and had lived in the Eno Road community all of
his life. Generations of Holts survived the horrors of post-slav-
ery racism and “Jim Crow” segregation, but may not survive the
toxic assault and contamination from the Dickson County Land-
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FIGURE 1
Map of Dickson City Officials and Proximity to Dickson
County Landfill
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fill.77 The Holt family is represented by the NAACP Legal De-
fense and Education Fund.”®

C. Environmental Threats in post-Katrina New Orleans

Hurricane Katrina laid waste to New Orleans, an American
city built below sea level and whose coastal wetlands, which
served as a natural buffer against storm surge, had been de-

77. Lynn Duke, A Well of Pain, THE WASHINGTON PosT, Mar. 20, 2007, at C1;
Cynthia Gordy, Troubled Waters, EssENCE MacGazing, July 2007, at 146-51, 176;
Tracy Fernandez Rysavy, Environmental Justice for All, Cor-or Am. Q. 14-17
(2007).

78. See NAACP Legal Defense and Education Fund, The Color of Environmental
Deception, Mar. 4, 2007, http://www.naacpldf.org/content.aspx?article=1158.
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TABLE 3 -
Distance from Dickson City Officials Homes to the Dickson
County Landfill

City Home Ward Distance to
Official Address Number Landfill (Miles)

1. R. Arnold 119 Edgewood Pl. 2 033
Dickson, TN

2. J.R. Monsue 702 West 3rd St. 3 1.85
Dickson, TN

3. M. Corlew 105 Marley Dr. 3 1.95
Dickson, TN

4. R. Blue 115 Miller St. 4 222
Dickson, TN

5.R.S. England 711 Henslee Dr. 2 230
Dickson, TN

6. B. Rial 106 Forest Hills Circle 1 3.65
Dickson, TN

7. M. Legg 105 Steven Nicks Dr. 1 4.04
Dickson, TN

8. J. Jennings 122 Shady Brook Circle 4 4.10
Dickson, TN

9. D. Weiss, Jr. 100 Belford Mayor 3.85
Dickson, TN

Source: City of Dickson, Tennessee, “City Council,” found at http://cityof
dickson.com/Council.aspx (last visited March 15, 2006).

stroyed by developers.” Katrina has been described as one of
the most devastating, costly, and deadly disasters in U.S. his-
tory. . . and it is a disaster that is still ongoing.?° A September
2005 Business Week commentary described the handling of the
untold tons of “lethal goop” as the “mother of all toxic clean-
ups.”8 However, the billion-dollar question now facing New Or-
leans is which neighborhoods will get cleaned up, which ones will

79. See MANUEL PASTOR ET AL., IN THE WAKE OF THE STORM: ENVIRONMENT,
DisasTER AND RACE AFTER KATRINA (2006); Craig Colton, Environmental Justice
in a Landscape of Tragedy, 26 TecH. N Soc’y 173-79 (2007).

80. See MicHAEL Eric Dyson, CoME HEeLL OrR HicH WATER: HURRICANE Ka-
TRINA AND THE COLOR OF DisasTER (2006); Ivor van HEERDEN & MIKE BRYAN,
THE STORM: WHAT WENT WRONG DURING HURRICANE KATRINA, THE INSIDE
Story FROM ONE LouisiaNa Scientist (2006); JED HORNE, BREACH OF FAITH:
HurricaNE KATRINA AND THE NEAR DEATH OF A GREAT AMERICAN CiTy (Ran-
dom House 2006); Eric MANN, KATRINA’S LEGACY: WHITE Racism AND BLAck
RECONSTRUCTION IN NEW ORLEANS AND THE GULF CoasT (Frontline Press 2006);
SoutH EnD PrEss CoLLECTIVE, WHAT Lies BENEATH: KATRINA, RACE, AND THE
State ofF THE NaTion (South End Press 2007); Davip L. BRunsma, Davip OVER-
FELT, & J. STEVE Picou, THE SocioLoGY oF KATRINA: PERSPECTIVES IN A MOD-
ERN CATASTROPHE at xv (Rowman & Littlefield 2007).

81. The Mother of All Toxic Cleanups, BusiNEss WEEK, Sept. 26, 2005, available
at http://www.businessweek.com/magazine/content/05_39/b3952055.htm.
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FIGURE 2
Map of Dickson County Officials and Proximity to Dickson
County Landfill
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be left contaminated, and which ones will be targeted as new
sites to dump storm debris and waste from flooded homes.

i. Cleaning Up Toxic Neighborhoods

Flooding in the New Orleans metropolitan area largely re-
sulted from breached levees and flood walls.82 A May 2006 re-
port from the Russell Sage Foundation, In the Wake of the Storm:
Environment, Disaster, and Race after Katrina, found that low-
income, people of color, elderly, and disabled individuals (and
families) often experience a “second disaster” after the initial

82. Thomas Gabe et al., Hurricane Katrina: Social-Demographic Characteristics of
Impacted Areas, CONGRESSIONAL RESEARCH SeErvice Report RIL33141, Nov.
2005.
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TABLE 4
Distance from Dickson County Officials Homes to the Dickson
County Landfill

City Home District Distance to
Official Address Number Landfill (Miles)

1. D. Corlew 1006 West 1st Street 8 1.79
Dickson, TN

2. D. England 615 W. College St. 9 1.95
Dickson, TN

3. B. Reed 108 Lone Oak Dr. Dickson, 10 3.55
TN

4. V. Gray 665 Murrell Rd. 7 3.70
Dickson, TN

5. D. Tidwell 209 Robinson Dr. 11 4.00
Dickson, TN

6. J. Loggins 345 Loggins Rd. 12 6.00
Burns, TN

7. R. Wetterau 325 McElhiney Rd. 2 6.17
Dickson, TN

8. S. Batey 1128 Old Stage Rd. 1 6.42
Dickson, TN

9. B. Spencer 885 Tidwell Rd. 6 11.50
Burns, TN

10. G. Larkin 315 School Rd. 5 11.88
White Bluff, TN

11. G. Suggs 2645 Wood Valley Rd. 3 15.40

: Cumberland Furnace, TN

12. J.B. Smith 1765 Maple Valley Rd. 4 16.50
Charlotte, TN

13. L. Frazier 825 North Mount Sinai Rd. Mayor 3.00
Dickson, TN

Source: Dickson County Chamber of Commerce, “County Offices, Elected
Officials and County Offices,” found at http:/www.dicksoncountychamber.
com/community/offices.html (last visited February 26, 2006).

storm.8® Quite often the scale of a disaster’s impact, as in the
case of Hurricane Katrina, has more to do with the political
economy of the country, region, and state than with the hurri-
cane’s category strength.8

83. See Robert D. Bullard, Katrina and the Second Disaster: A Twenty-Point Plan
to Destroy Black New Orleans, ENVIRONMENTAL JUSTICE RESOURCE CENTER RE-
PORT SEeries, Dec. 23, 2005, available at http://www.ejrc.cau.edu/
Bullard20PointPian.html.

84. Stephen Jackson, Un/natural Disasters, Here and There, in UNDERSTANDING
KATRINA: PERSPECTIVES FROM THE SociaL Sciences 1 (Social Science Research
Council, 2005); CHeEsTER HARTMAN AND GREGORY D. SQUIRES, THERE Is No
SucH THING AS A NATURAL DisasTER: Rack, CLass, AND HURRICANE KATRINA
1-9 (Routledge 2007).
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Frequently, measures to prevent or contain the effects of disas-
ter vulnerability are not equally provided to all.8> Typically,
flood-control investments provide location-specific benefits, with
the greatest benefits going to populations who live or own assets
in the protected area. Thus, by virtue of where people live, work,
or own property, they may be excluded from the benefits of gov-
ernment-funded flood-control investments.8¢

2. Katrina’s Wake: Mountains of Trash, Contaminated Soil,
and the Community Response

Hurricane Katrina left debris across a 90,000-square-foot disas-
ter area in Louisiana, Mississippi, and Alabama — as compared to
a 16-acre tract in New York on September 11, 2001.87 According
to the Congressional Research Service, debris from Katrina
could well top 100 million cubic yards, compared to the 8.8 mil-
lion cubic yards of disaster debris generated after the 9/11 terror-
ist attacks on New York City. Ten months after the storm,
FEMA had spent $3.6 billion to remove 98.6 million cubic yards
of debris from Katrina.®® This is enough trash to pile two miles
high across five football fields. Still, an estimated twenty million
cubic yards littered New Orleans and Mississippi waterways —
with about 96%, or 17.8 million cubic yards, of that remaining
wreckage in Orleans, St. Bernard, St. Tammany, Washington, and
Plaquemine parishes. Louisiana parishes hauled away 25 times
more debris than was collected after the 9/11 terrorist attack in
2001.8°

In addition to wood debris, EPA and Louisiana Department of
Environmental Quality (LDEQ) officials estimate that 140,000 to
160,000 homes in Louisiana may need to be demolished and dis-
posed.”® More than 110,000 of New Orleans’ 180,000 homes

85. Bullard, supra note 83.

86. James J. Boyce, Let Them Eat Risk? Wealth, Rights, and Disaster Vulnerability
4 (Univ. of Mass., Ambherst, Political Econ. Research Inst., Working Paper Series
No. 4, Mar. 2000).

87. Linda Luther, Disaster Debris Removal after Hurricane Katrina: Status and
Associated Issues, CONGRESSIONAL RESEARCH SERVICE RePORT TO CONGRESS 1,
June 16, 2006.

88. Lara Jakes Jordan, Washington Extends Full Pickup Costs of Hurricane Debris
Removal, AssoclATED PRrEss, June 29, 2006.

89. Gerard Shields, Five Parishes to Receive Help with Debris Cleanup, THE AD-
VOCATE, June 30, 2006.

90. U.S. EPA anp LouisiaNA DEPARTMENT OF ENVIRONMENTAL QUALITY,
News RELEASE: Tor STATE AND FEDERAL ENVIRONMENTAL OFFICIALS Discuss
PROGRESS AND TASKS AHEAD AFTER KATRINA, SEPTEMBER 30, 2005.
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were flooded, and half of those sat for days or weeks in more
than six feet of water.®? Government officials estimate that as
many as 30,000 to 50,000 homes citywide may need to be demol-
ished. An additional 350,000 automobiles were drained of oil
and gasoline and then recycled; 60,000 boats were destroyed; and
300,000 underground fuel tanks and 42,000 tons of hazardous
waste were cleaned up and properly disposed at licensed
facilities.2

In March 2006, seven months after the storm slammed ashore,
the Deep South Center for Environmental Justice at Dillard Uni-
versity (DSCEJ) and the United Steel Workers (USW), organ-
ized the “A Safe Way Back Home” initiative. This proactive
pilot project, focusing on neighborhood clean-up, was the first of
its kind in New Orleans.?> The clean-up project, located in the
8100 block of Aberdeen Road in New Orleans East, removed six
inches of tainted soil from the front and back yards of homes,
and replaced the soil with new sod while disposing of the con-
taminated dirt in a safe manner.

Residents choosing to remove the top soil from their yards,
which contains sediments left by the flooding, find themselves in
a “Catch-22.” While the LDEQ and EPA insist that the soil is
not contaminated, local landfill operators refuse to dispose of the
soil because they expect that it is contaminated. This dilemma
remained unresolved a year and a half after the devastating
flood.

Although government officials insist that the dirt in residents’
yards is safe, Church Hill Downs Inc., the owners of the New
Orleans’ Fair Grounds, felt that the soil was not safe for its thor-
oughbred horses. The owners hauled off soil tainted by Hurri-
cane Katrina’s floodwaters and rebuilt a grandstand roof ripped
off by the storm’s wind; the Fair Grounds reopened on
Thanksgiving Day 2006.9¢ Certainly, if tainted topsoil is not safe
for horses, it is not safe for people — especially children who play
and dig in the dirt.

91. Adam Nossiter, Thousands of Demolitions Are Likely in New Orleans, N.Y.
TimEs, Oct. 2, 2005.

92. James Varney and Jan Moller, Huge Task of Cleaning Up Louisiana Will Take
at Least a Year, NewHouse NEews Service, Oct. 2, 2005, http://
www.newhousenews.com/archive/varney100305.html.

93. See Project: A Safe Way Back Home, Deep South Center for Environmental
Justice at Dillard University, http://www.dscej.org/asafewayhome.htm.

94. Brett Martell, Horse Racing Returns to New Orleans, AssOCIATED PREss,
Nov. 23, 2006.
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The “A Safe Way Back Home” project will serve as a catalyst
for a series of activities that are attempting to reclaim the New
Orleans East community following the devastation caused by
hurricane Katrina. Though it is the government’s responsibility
to provide the resources required to address areas of environ-
mental concern, and to ensure that the workforce is protected,
residents are not waiting for the government to ride in on a white
horse and rescue them.%

The DSCEJ/USW coalition received dozens of requests and in-
quiries from New Orleans East homeowners’ associations to help
clean up their neighborhoods. Yet, state and federal officials la-
beled the voluntary clean-up efforts as “scaremongering.”® A
week after the voluntary cleanup project began, an LDEQ staffer
ate a spoonful of dirt scraped from the Aberdeen Road pilot pro-
ject. The dirt-eating publicity stunt was clearly an attempt to dis-
parage the proactive neighborhood clean-up initiative; LDEQ
officials later apologized.

EPA and LDEQ officials said that they tested soil samples
from the neighborhood in December and that there was no im-
mediate cause for concern. According to Tom Harris, a state tox-
icologist and administrator of LDEQ’s environmental technology
division, the government originally sampled 800 locations in New
Orleans and found cause for concern in only 46 samples. Gener-
ally, Harris concludes, the soil in New Orleans is consistent with
“what we saw before Katrina.” He called the “A Safe Way Back
Home” program “completely unnecessary.””?

Despite barriers and red tape, Katrina evacuees are moving
back into damaged homes or setting up travel trailers in their
yards. But, returning residents still have to question whether
their neighborhoods are safe. Residents have reason to be suspi-
cious of the conclusions of government agencies. In December
2005, the LDEQ announced that there were no unacceptable
long-term health risks directly attributable to environmental con-
tamination resulting from the storm. Two months later, in Febru-
ary, tests by the Natural Resources Defense Council (NRDC)

95. See News from USW: NEw PoLrLuTtioN DaTta ConFirMs CONCERN, BUSINESS
Wirg, Mar. 23, 2006, http://www.allbusiness.com/government/government-bodies-
offices/5461813-1.htm! (last visited Mar. 11, 2008).

96. See Ann S. Simmons, New Orleans Activists Starting from the Ground Up, Los
ANGELES TiMEs, Mar. 24, 2006.

97. Leslie Williams, Groups Warn About Arsenic in Soil, THE TiMEs-PICAYUNE,
Mar. 24, 2006.
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yielded different conclusions.?* NRDC'’s analyses of soil and air
quality after Hurricane Katrina revealed dangerously high levels
of diesel fuel, lead, and other contaminants in Gentilly, Bywater,
Orleans Parish, and other New Orleans neighborhoods.

Moreover, government agencies have sent residents mixed sig-
nals. Although many government scientists insist the soil is safe,
an April 2006 multi-agency task force press release distributed by
the EPA raised some questions.” Though the release claimed
that the levels of lead and other contaminants in New Orleans
soil were “similar” to soil contaminant levels in other cities, it
also cautioned residents to “keep children from playing in bare
dirt” and to “[c]over bare dirt with grass, bushes or 4-6 inches of
lead-free wood chips, mulch, soil or sand.”

Instead of cleaning up the mess that existed before and after
the storm, government officials are allowing dirty neighborhoods
to stay dirty forever. In August 2006, nearly a year after Katrina
struck, the federal EPA gave New Orleans and surrounding com-
munities a clean bill of health, while pledging to monitor a hand-
ful of toxic hot spots.’? EPA and LDEQ officials concluded that
Katrina did not cause any appreciable contamination above that
already present. Although EPA tests confirmed widespread lead
in the soil, a pre-storm problem in 40% of New Orleans, EPA
dismissed residents’ calls to address this problem as outside the
agency’s mission.

Two and a half years after Katrina, one third of New Orleans’
residents still have not made it back home.!°! The road home for
many Katrina survivors has been a bumpy one, largely due to
slow government action in distributing the billions in federal aid
allotted to residents for rebuilding. The Louisiana Road Home
Program for Homeowners is distributing $10.5 billion in federal
funds plus $1 billion in state funds to approximately 160,000 Lou-
isiana homeowners whose homes were devastated in 2005 by

98. GiINa M. SoLoMoN & MiriaM RoOTKIN-ELLMAN, CONTAMINANTS IN NEW
ORLEANS SEDIMENTS: AN ANaLysis oF EPA Dara (NRDC 2006), http://
www.nrdc.org/health/effects/katrinadata/sedimentepa.pdf (last visited July 1, 2006).

99. U.S. EPA, Release of Multi-Agency Report Shows Elevated Lead Levels in
New Orleans Soil, Consistent with Historic Levels of Urban Lead, EPA NEWSROOM,
Mar. 4, 2006, available at http://yosemite.epa.gov/opa/admpress.nsf/0/BASF2460D6
C777F58525714600693B5B (last visited July 1, 2006).

100. Matthew Brown, Final EPA Report Deems N.O. Safe, THE TIMES-PICAYUNE,
Aug. 19, 2006.

101. Amy Liu & ALLisoN PLYER, THE NEw ORLEANs INDEX: TRACKING RE-
COVERY OF NEwW ORLEANS AND THE METRO AREA 6 (The Brookings Institution
and Greater New Orleans Community Data Center 2008).
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Hurricanes Katrina or Rita (and the subsequent flooding). Eigh-
teen months after the Louisiana Road Home Program began, it
had closed 90,000 grants — but some grantees are still waiting for
disputed award money and another 70,000 have received noth-
ing.’92 ICF International, the program’s lead contractor, has
been widely criticized for its slow pace in getting money into the
hands of displaced home owners.

3. Toxic FEMA Trailers

Immediately after Katrina, FEMA purchased about 102,000
travel trailers for $2.6 billion — roughly $15,000 each.19®> Surpris-
ingly, there were reports of residents becoming ill in these trail-
ers due to the release of potentially dangerous levels of
formaldehyde. In fact, formaldehyde, the industrial chemical
that was used to manufacture the travel trailers, is commonly
found in glues, plastics, building materials, composite wood, ply-
wood panels, and particle board.’®* Formaldehyde can cause re-
spiratory problems and has been classified as a carcinogen by the
International Agency for Research on Cancer and as a probable
carcinogen by the U.S. Environmental Protection Agency.

In Mississippi, FEMA received 46 complaints of individuals
who indicated that they had symptoms of formaldehyde exposure
which included: eye, nose, and throat irritation, nausea, skin
rashes, sinus infections, depression, mucus membranes, asthma
attacks, headaches, insomnia, intestinal problems, memory-im-
pairment, and breathing difficulties.’®> The Sierra Club found
unsafe levels of formaldehyde in 30 of 32 travel trailers it tested
in 2006.106

Even though FEMA received numerous complaints about
toxic trailers, the agency tested only one occupied trailer to de-

102. David Hammer, Road Home Promises More Customer, THE TIMES Pica-
YUNE, Jan. 4, 2008.

103. See Amanda Spake, Dying for a Home: Toxic Trailers are Making Katrina
Refugees lil, THE NaTiON, Feb. 15, 2007.

104. Charles Babington, FEMA Slow to Test Toxicity of Trailers, USA TopAy,
Jul.19, 2007, http://www.usatoday.com/news/topstories/2007-07-19-
2231201740_x.htm; Alex Johnson, FEMA Suspends Use of “Toxic” Trailers,
MSNBC, Aug. 7, 2007, http://www.msnbc.msn.com/id/20165754/.

105. Spake, supra note 103.

106. Marc Kaufman, FEMA Flip-Flops Again on Trailers, THE WASHINGTON
PosT, Jan. 18, 2008, at A17.
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termine the levels of formaldehyde in it.1%7 The test confirmed
that the levels of formaldehyde were extraordinarily high and
presented an immediate health risk to the displaced occupants.
The monitored levels were 75 times higher than what the Na-
tional Institute of Occupational Safety and Health recommend
for adult exposure in industrial workplaces. Unfortunately,
FEMA did not test any other occupied trailers and then released
a public statement discounting any risk associated with formalde-
hyde exposure.

FEMA deliberately neglected to investigate reports of high
levels of formaldehyde in trailers so as to bolster FEMA'’s litiga-
tion position — just in case individuals affected by their negli-
gence decided to sue them.1%® More than 500 hurricane survivors
and evacuees in Louisiana are pursuing legal action against the
trailer manufacturers for being exposed to the toxic chemical
formaldehyde.

In July 2007, FEMA stopped buying and selling disaster relief
trailers because of the formaldehyde contamination.'®® In Au-
gust 2007, FEMA began moving families out of the toxic trailers
and attempted to find new rental housing.'1® Testing of FEMA
travel trailers for formaldehyde and other hazards began in Sep-
tember 2007.111 The Center for Disease Control and Prevention
was assigned as the lead agency in developing parameters for
testing the travel trailers.

More than 10,800 toxic trailers were sold to the public by the
General Service Administration from July 2006 to July 2007 after
Katrina survivors and communities refused them. The trailers,
which — on average — cost $18,600 each, were sold to anyone for
40 cents on the dollar. After suspending sale of the trailers,
FEMA offered to buy back the toxic trailers purchased by the
public and Katrina evacuees. In January 2008, more than 40,000
FEMA trailers were still being used as emergency shelters along

107. U.S. House ofF REPRESENTATIVES COMMITTEE ON OVERSIGHT AND GOV-
ERNMENT REFORM: CoMMITTEE PrOBES FEMA'’s RESPONSE TO REPORTS OF ToxiC
TrAILERS (2007), http://oversight.house.gov/story.asp?ID=1413.

108. Babington, supra note 104.

109. See Alex Johnson, FEMA Suspends Use, Sales of ‘Toxic’ Trailers, MSNBC,
Aug. 7, 2007, http://www.msnbc.msn.com/id/20165754/.

110. Id.

111. See Tyler Treadway, Formaldehyde Testing on Travel Trailers to Start in Sep-
tember, FEMA Tells Hastings, Mahoney, TCPaLMm, Aug. 23, 2007, http:/
www.tcpalm.com/news/2007/aug/23/congressmen-question-fema-availability-travel-
trai/.



2008] DISASTROUS RESPONSE 251

the Gulf Coast, with the vast majority of the trailers located in
Louisiana.'?2 In February 2008, Center for Disease Control
(CDC) tests recorded fumes from 519 FEMA trailers and mobile
homes in Louisiana and Mississippi; the fumes were, on average,
about five times what people are exposed to in most modern
homes. In some trailers, the levels were nearly 40 times custom-
ary exposure levels, raising fears that residents could develop re-
spiratory problems. CDC officials recommended that FEMA
move people out quickly, with priority given to families with chil-
dren, elderly people, or anyone with asthma or other chronic
conditions.113

III.
CONCLUSION

The environmental justice movement emerged in response to
environmental disparities, public health threats, unequal protec-
tion, differential enforcement, and disparate treatment received
by the poor and people of color. This relatively young movement
set out clear goals of eliminating unequal enforcement of the na-
tion’s environmental, civil rights, and public health laws. It also
targeted differential exposure of vulnerable populations to harm-
ful chemicals, pesticides, and other toxins in the home, school,
neighborhood, and workplace. Furthermore, it challenged faulty
assumptions in calculating, assessing, and managing risks; dis-
criminatory zoning and land-use practices; and exclusionary poli-
cies and practices that limit low-income persons and people of
color from participation in environmental decision-making.
Many of these problems could be eliminated if current environ-
mental, health, housing, land use, and civil rights laws were vigor-
ously enforced in a nondiscriminatory way.

Millions of Americans learned the hard way that waiting for
the government to respond to environmental threats endangers
their health and the welfare of their communities. This is espe-
cially true for African Americans and other people of color.
Race closely tracks the geographic distribution of environmental
health threats posed by natural and made-made disasters. With
or without land-use zoning, deed restrictions, and other legal de-
vices, people of color are not equally able to protect their own

112. Kaufman, supra note 106.
113. Mike Stobbe, Toxic Levels of Fumes Found in FEMA Hurricane Trailers,
THE ATLANTA JOURNAL-CONSTITUTION, Feb. 14, 2008, at Al.
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environmental interests. More often than not, these communi-
ties are dumped-on and short-changed in the neighborhood pro-
tection game — both before and after disasters strike.

After waiting more than two decades, the state of North Caro-
lina and the federal EPA finally cleaned up the controversial
Warren County PCB landfill. That landfill, and the subsequent
protests, gave birth to the national environmental justice move-
ment. Though Warren County residents pleaded for a more per-
manent solution, rather than a “quick-fix” that would eventually
allow PCBs to leak into groundwater and wells, their voices fell
on deaf ears — and state and federal officials chose to continue
landfilling.

Although government officials first learned that the 142-acre
toxic waste dump was leaking in 1993, the site was not detoxified
until December 2003 — a full decade later. The dump became the
most recognized landmark in Warren County and generated a
horrible stigma. County residents received few, if any, economic
benefits from hosting the landfill. On the contrary, during the
landfill’s history, from 1982-2003, Warren County residents de-
scended deeper into poverty — broadening the economic gap be-
tween county residents and the rest of North Carolina.

Government officials were also slow to respond to the health
emergency in Dickson, Tennessee, the modern-day “poster child”
for environmental racism and toxic dumping. The African-
American Harry Holt family is paying the ultimate price with
their health. All levels of government failed the Holt family.
Even after having the hard facts about contamination levels in
the Holts’ wells, government failed to respond in a timely man-
ner to protect black families. Environmental racism resulted in
differential treatment of the Holt family, as compared to white
Dickson County families, and contributed to their prolonged ex-
posure to contaminated drinking water — subjecting them to
wholly unnecessary health risks. Because of overt and inten-
tional discrimination by the city of Dickson, County of Dickson,
State of Tennessee, and the federal EPA, the Holt family’s home-
stead was devalued and their wealth diminished.

There is no such thing as a “natural” disaster. What many peo-
ple call “natural” disasters are, in fact, acts of social injustice per-
petuated by government and business that affect the poor,
people of color, disabled, elderly, homeless, transit dependent
and non-drivers — groups least able to withstand such disasters.
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In August 2005, the world witnessed the “worst environmental
disaster” in U.S. history unfold. The levee breach and subse-
quent flooding of eighty percent of New Orleans created a toxic
nightmare. Receding floodwaters left toxic sediments layered
onto pre-Katrina toxic “hot spots” in a number of inner-city New
Orleans neighborhoods.

The state and federal government response to toxic contamina-
tion in New Orleans is nothing short of “double speak.” There
was no massive “Mother of All Toxic Clean Ups” in post-Katrina
New Orleans neighborhoods.!'* A year after the storm, the EPA
gave the city a clean bill of health. Yet, it also cautioned house-
holds about allowing children to play outside in the dirt. Once
again, local residents were left “on their own” - running the risk
of a getting left behind in their quest for a safe, clean, and
healthy environment. Clearly, prevention and precaution should
be the driving force behind the environmental cleanup in post-
Katrina New Orleans. Either we pay now or we pay later. It will
cost the nation more, in terms of dollars and ill health, if we
choose the latter.

114. Catherine Arnst & Janet Ginsburg, The Mother of All Toxic Cleanups: No
One Knows How to Deal with the Untold Tons of Lethal Goop — or Who Will Pay,
BusmessWEEK, Sept. 26, 2005, available at http://www businessweek.com/magazine/
content/05_39/b3952055.htm.








