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regionalism as the context in which human rights problems are examined.
Given regional organizations such as the OAU, the article examines the
extant structure of the OAU as related to the crucial functions of resolving
disputes between African nations, of assuring human rights of African peo-
ples, and for the advancement of Africa’s place in the global economic
competition between regions and nations.

Section I of the article looks at the concept of “constitutive process” as
the sine qua non of any viable social system or state. Constitutive process
assures that necessary institutions exist to provide for national and transna-
tional events, to sustain communal life and to maintain the social system.
Section II discusses whether the establishment of the OAU Charter and the
designated divisions are responsive to the perceived needs of African peo-
ple when the OAU was conceived. This section demonstrates how the
OAU in its formation and operation holds potential for providing for con-
stitutive process. Section III examines the purposes, officers, duties and
internal conflicts of the designated divisions of the OAU. Scrutiny of the
organizational structure shows both the problems and potential of the
OAU from the time of its founding. Given the structural alignment, Sec-
tion IV applies and analyzes highlights of the functioning of the OAU in
both its early phase and during its thirty years of existence under the con-
stitutive process standard. Somalia is presented as a case study of the pos-
sibilities, potential and problems in deploying the statist-structure of the
OAU to the varied circumstances and conditions of Africa and its nations.
Section V evaluates the OAU with regard to contemporary expectations
for meeting constitutive process requirements. Policy recommendations are
presented in Section VI for solving some of Africa’s problems related to
fundamental needs. In summation.

Recent events on the Continent (the economic crisis of the 1990’s as
played out in Africa, the sub-Saharan drought and burgeoning famine, the
starving of Somalia in 1992) have compelled a re-examination of the viabil-
ity of transnational organizations (regional and ecumenical) to respond to
and overcome these chronic problems. Moreover, as with Malcolm X who
tried to establish an organization in the United States modeled in part on
the OAU, the OAU retains interest as a model for African-American peo-
ple. Attention focused on historic and contemporary problems is indis-
pensable in order not to thwart the immense potential of the future.
Despite some inglorious historic elements in the glorious African past, the
possibilities exist that Africa will now and in times to come continue to
contribute vitally to the world.

I. ConNsTITUTIVE PROCESS AND AFRICAN UNITY

Constitutive process has been defined as “authoritative power exer-
cised to provide an institutional framework for decision and to allocate in-
dispensable functions”, with the emergent decisions as a result of the
exercise of this power “specialized to the shaping and sharing of wealth,
enlightenment, respect and all other values.! Predicated on a “single sys-

1. Myres S. McDougal, Harold D. Lasswell & W. Michael Reisman, The World Constitutive
Process of Authoritative Decision in INTERNATIONAL Law Essays 191, 192 (1981) [hereinafter
McDougall.
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tem of public order? this “world community” itself is dependent on a
complex of broad and intense social (cross-cultural, international, intra-na-
tional) interaction with resultant technological advancement and in-
terchange®; constitutive process subsumes more than mere document-
writing (“constitutionalism”) or embodiment of ideals through particular
words given symbolic significance.*

In addition to the mistaken identification of document writing—the

drafting of a “constitution”—with the constitutive process, constitutional-

ism is often concerned with negation, with limitations on authority and

control, rather than with balancing or integrating inclusive and particular

interests with one another in arenas of every size.’
Consisting primarily of effective transnational decisions supported by
power and validated by authority®, the essence of constitutive process as an
image may be expressed as an interlocking, intertwining spiral of cross-
cutting expectations and demands among nations (or transnational institu-
tions) sustained by sanctions ranging from noncooperation to organized
violence.”

Hence, according to the schemata for analyzing the significant ramifi-
cations of constitutive process outlined by McDougal®, the central issues
upon which attention must be focused in understanding the meaning and
role of the OAU in African law and politics are these: the identities and
roles of the nations, leaders and other participants; the perspectives, value
demands and expectations pursued by the participants; the situations, con-
ditions and loci of their interaction; the base values (effective means) for
the achievement of their objectives; the plans and strategies for the accom-
plishment of their values; the outcomes of the decisions as they impact
upon value allocation; and the long- and short-term effects of aspects of
constitutive process (elements of participation of elites and masses, diplo-
matic strategies, and evidence of emergent prescription.)?

For Africa, these considerations are exemplified via culmination in the
OAU: Here as elsewhere in the world, primary elites through diplomatic
interaction decide for masses what values are in their best interests. Con-
jointly and inclusively, the national elites of Africa form an international
African elite with nearly conclusive impacts on Africa and contributory in-
fluence on the world. This unit, coalesced in the OAU, functions to create
prescriptive norms which enhance the African present and assure the Afri-
can future. To the end of better understanding the OAU, and thereby

Id. at 194.
Id.
1d. a1 197-98.

5. Id. at 198. This integrating and balancing of interests is essential to the constitutive
process.

6. Weber defines authority as the ability to force one’s will upon others; the domination of
others through influence; institutional power. Max WEBER, THEORY OF SoclAL AND EcoNoMiC
ORGANIZATION 22, 153, 324, 326 (1947).

7. McDougal, supra note 1, at 195; see also ROBERT K. MERTON, SOCIAL STRUCTURE AND
SociaL THEORY 434-8 (1968).

8. McDougal, supra note 1, at 200.

9. McDougal, supra note 1, at 201-04 (participation); 257-62 (diplomatic strategies); 236-64
(ideological interaction); 265-67 (control and coercion); 275-77 (prescription).

Bl
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global, international and intra-continental African politics and law, the his-
tory, development and present status of the OAU are scrutinized.

The peace and stability of independent African nations who could con-
jointly work for Pan-African economic and technological progress was the
raison d’etre for the creation of the OAU. Although the statesmen respon-
sible for the organization at its inception realized that “[n]o sporadic act
nor pious resolutions [could] solve the problems necessary for attaining the
goals charted. . . ”, they nonetheless correctly viewed the Charter-signing as
one step, symbolic but significant, in the “undoing of the tangled knot of
injustices bequeathed from long and shadowy years of colonialism.”*°

While the Charter-signing is not to be seen as a panacea, and while it
certainly only begins to address the goals articulated by the African found-
ing fathers, the symbolism of a Pan-African transnational entity devoted to
peaceful progress in a cooperative spirit is evidence of the primary values
of the leaders and their nations. Premising to work to end colonization in
Africa, to rid the continent of apartheid and racism, to work for the re-
moval of disputes and divisiveness, the OAU founders proposed the begin-
nings of an African unity which would preclude the redevelopment of these
degradations upon Africa.

[D]edicated to the promotion of close inter-state cooperation in all fields,
the peaceful settlement of disputes between member states, the improve-
ment of the lot of African peoples, and the eradication of the last vestiges
of colonialism and racism from the continent. . . , [t}he Organization of
African Unity was born.”*!

II. BACKGROUND AND DEVELOPMENT OF THE OAU (THE EMERGENCE
OF THE CHARTER)

Open to all the independent African states as of its date of founding,
the OAU? was established to advance inter-African cooperation in eco-
nomic, social, cultural, scientific and technical spheres. The OAU devel-
oped as a result of a coalescence of two organizations: the Casablanca
Group and the Monrovia Group.’> While Elias traces the pre-Charter in-
fluences from two sources, Cervenka finds a third influence—the Brazza-

10. ORGANIZATION OF AFRICAN UNrTY, THE OAU IN AcTiON 2, 3 (1970) [hereinafter The
OAU in Action).

11. Id. at 8.

12. Consistent with Article 52 of the United Nations (“UN")Charter, the OAU was formed
to promote regional peace and security. T.O. ELIAS, AFRICA AND THE DEVELOPMENT OF INTER-
NATIONAL Law 24, 125 n.6 (1972).

The OAU was thrust into existence by the creation of the UN, the OAS (Organization of
American States) and other international organizations dedicated to the development of regional
interests. The influences of Western Europe, because of the increase in internal and external
interactions, is paramount. McDougal, supra note 1, at 194, See also RESTATEMENT—FOREIGN
ReLATIONs LAw OF THE UNITED STATES, TENTATIVE DRAFT No. 73 (March 27, 1981).

13. The five member states of the Casablanca Group were the United Arab Republic, Mo-
rocco and the members of the Ghana-Guinea-Mali Union. Elias, supra note 12, at 121. How-
ever, according to Cervenka, the Casablanca Group, participants at a meeting convened by King
Mohammed V of Morocco, included Egypt, Libya, Ghana, Guinea, Mali, Morocco and the Alge-
rian Provisional Government. Other nations (Ethiopia, Liberia, Sudan, Togo and Gambia) were
invited but declined to attend. See ZDENEK CERVENKA, THE UNFINISHED QUEST FOR UNITY—
AFRICA AND THE OAU 191 n.1 (1977). The full text of the Casablanca Charter may be found at
Louis B. SoHN, ED., 1 Basic DOCUMENTS OF AFRICAN REGIONAL ORGANIZATIONS 42 (1971).
The Brazzaville Twelve states were not invited. Cervenka, supra.
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ville Twelve, a bloc similar in its political orientations to the Monrovia
Group.™

The Casablanca Bloc, formed in early 1961, was devoted to “radical
policies” including the advancement of economic and social cooperation of
their nations, self-defense and an end to colonialism. The main arm of the
OAU, the Monrovia Group, began with “moderate” policies at a confer-
ence in Liberia'® in May 1961. At this conference to establish a Pan-Afri-
can organization, twenty-two of twenty-seven independent states plus
several liberation movement leaders with only observer status proposed an
Organization of African and Malagasy States'S with the purpose of pro-
moting through a loose liaison the economic, cultural, scientific and techni-
cal development of its members. In direct contrast to the Casablanca
Group, and in assurance of the political and territorial integrity especially
of smaller states, the Monrovia Group explicitly disavowed any internal
combination in Africa as political union supported by a military junta.!”

At an October 1960 meeting of heads of state and government of for-
mer French colonies, the Brazzaville Twelve'® was formed. This meeting,

The Monrovia Group includes all of the states at the Brazzaville Twelve Conference plus
Ethiopia, Liberia, Nigeria, Sierra Leone, Somalia, Togo, Tunisia and Libya (also in the Casa-
blanca Group). See text accompanying note 18,

14. While Elias, an insider (Chairman of the Legal and Political Committee of the Lagos
Conference and one of the drafters of the revised Charter in Addis Ababa) suggests that the
OAU has been influential in the pace of development of various regional organizations including
the Union Africaine et Malgache (“*UAM"), Elias, supra note 12 at 28, 25, Cervenka, an outsider
(a “non-African” intellectual), Cervenka, supra note 13 at iv, vii, viii, indicates the important
influence of the UAM in shaping the goals and structure of the OAU. See also Robert K. Merton,
Insiders and Outsiders: A Chapter in the Sociology of Knowledge, AMERICAN JOURNAL OF SOCI-
0LOGY, 78 (July 1972), 9-24. Merton distinguishes insider/outsider perspectives where the insider
brings intimate, committed, perhaps politicized views and the outsider, detachment and objectiv-
ity. Id.

Two observations which serve as important premises for Cervenka are noteworthy in this
regard: a) that research on Africa, especially by enthusiastic outsiders, may often be dangerous
because of the tendency to out-African the African—to become more pro-African than the Afri-
can indigenous; b) that international economic cooperation with Europe, Africa and others is
both indispensable and progressive. Cervenka, supra note 13 at vii.

15. Of the three conference sponsoring states, Liberia, Sierra Leone and Nigeria, the state
which has been longest independent was the host of this first meeting.

16. The Organisation africaine et malgache de cooperation economique (“OAMCE”) was es-
tablished in March 1961. After the creation of the African and Malagasy Union (UAM), Septem-
ber 12, 1961, the OAMCE functioned as the economic and technical secretariat of that body. In
March, 1964 the UAM dissolved; and in April 1964 the OAMCE was renamed the Union afri-
caine et malgache de cooperation economique (*“UAMCE"). At a February 10, 1965 meeting at
Naoukchott, the heads of member states agreed to organize the UAMCE as an organization for
both political and economic cooperation, in effect reviving the UAM, under the name Organiza-
tion commune africaine et malgache (“OCAM”). See African and Malagasy Union. Documenta-
tion OAMCE ADMD, UAMPT, tir-Afrique (Paris: Marcomer, 1963). See also A. Jalloh,
Political Integration in French-speaking Africa (Berkeley: Institute of International Studies, Uni-
versity of California, 1973). See also A. TEVOEDJRE, PAN-AFRICANISM IN ACTION: AN ACCOUNT
orF THE UAM. (1965).

17. Elias, supra note 12 at 24-25, 121-122.

18. The Brazzaville Twelve included Senegal, Mauritania, Ivory Coast, Upper Volta, Niger,
Dahomey (Benin), Chad, Gabon, the Central African Republic, Congo (Brazzavilie), Malagasy
Republic and Cameron. Cervenka, supra note 13 at 192, n. 2. See also M.A. Ajomo, “Regional
Economic Organizations—the African Experience”, 25 International and Comp. L. Qrtly. 85
(1976). See also Berhanykan Andemicael, “The Organization of African Unity and the United
Nations” in Berhanykan Andemicael, ed., REGIONALISM AND THE UNITED NATIONS 255-299
(discussing the role of the OAU in bringing UN to include an African perspective in key matters
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initiated by Ivory Coast President Houghouet-Boigny, led to the December
1960 meeting at Brazzaville from which the group took its name. The aims
of the group were to maintain relations with France ’ancienne mere patrie,
to oppose any Communists in Africa and to support France in the Franco-
Algerian conflict; further, the Brazzaville Group, which later became the
UAM, supported the UN policing in the Congo (Zaire). Further divisions
in the three groups were reflected by the support by the Casablanca Group
of Morocco which threatened the existence and independence of Maurita-
nia, a member of the Monrovia Group. While political unity of Africa was
a priority for the Casablanca states, the Monrovia and Brazzaville states
wanted development through economic and social cooperation.'®

Nonetheless, the three groups had common objectives among which
were decolonization of Africa, elimination of racial discrimination and
apartheid, the furtherance of international peace and security, and an em-
phasis on the economic cooperation between African states. The pervasive
desire for some type of regional liaison of all independent African states
emerged once the delegates to various African and other international con-
sultations began to interact. Progress toward the goal of some type of Afri-
can unity emerged as a result of these interfacings.?’

Out of three meetings of the Monrovia Group hosted by Nigeria in
1962 emerged the Lagos Charter, a draft charter for the new Organization
signed by seventeen of the twenty-two independent participant states. Ab-
sent from both the 1961 and 1962 meetings of the Organization was the
Casablanca Group, which had been invited to participate. Even with the
Casablanca Group absent, the Monrovia-Lagos Group moved somewhat
closer to the Casablanca Group in their policies, adopting strong resolu-
tions supporting self-determination and condemning apartheid, colonial
wars and colonialism in Africa.

On the eve of the meeting of ministers from which emerged the OAU,
Cervenka noted four ideological orientations of African states: a) the de-
sire for a single over-arching charter, acceptable to all states, designed to
supersede the several regional ones already extant, was supported by
Libya and Sudan; b) a model fashioned on the OAS to include a loose
association of states within an all-African organization was supported by
President Tubman of Liberia; c¢) because of the vastness of the African con-
tinent, the underdevelopment of intra-continental transportation and com-
munication, and the need for some imminent progress and achievement for
African unity, some nations argued that organic African unity was prema-
ture and dependent on necessary prior regional and technological develop-
ment; d) the view that political unity modeled on the constitutions of the
U.S.A. and the former U.S.S.R. including an African High Command for
military needs, an African civil service, an African Court of Justice and

of peace and security). See also ELLENGE M’BUYINGA, PAN-AFRICANISM OR NEO-COLONIAL-
1sM? THE BANKRUPTCY OF THE OAU (1982) (questioning whether the structure of the OAU and
non-African post-colonial alignment of African leaders precludes a future leadership role of the
organization). See A. Oye Cukwurah, The Organization of African Unity and African Territorial
and Boundary Problems: 1963-1973 13 INpIAN J. INT'L. L. (1973) at 176-206 [hereinafter
Cukwurah].

19. Cervenka, supra note 13 at 1, 191-92, nn. 1-3.

20. Id. at 2-3.
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other Pan-African institutions as a bulwark against colonialism and
apartheid as necessary precedent to Pan-African economic development
was sparked by Kwame Nkrumah (Ghana) and shared to some degree by
some Casablanca Group members.>* While the first three views would
have been acceptable to the Monrovia and Brazzaville Groups, the last
view engendered sufficient opposition to achieve the defeat of that view at
the Conference.

According to a renowed scholar on international African politics and
law?2, at the meetings prior to the emergence of the Charter, there
developed

.. . a basic division between a Pan-Africanist Group and the “Realists.”

The Pan Africanists thought it would be interesting to have an African

government with a bicameral African parliament. The Realists cautioned

against such a dramatic political approach fearing that failure on the first
attempt toward unity would discourage future attempts. Urging an incre-
mental approach, the Realists then had to decide which steps toward uni-
fication should be taken first—those of a political or those of a purely
economic nature. The politics-first group felt that political unity should

be sought early on in the process because they feared that a strengthening

of the nation-state with time might work against unity. The faction

stressing economic ties argued that creation of a zone of economic soli-

dl?'rityz ;vould lead to a feeling among Africans that unity was a good
thing.

With the next conference set to occur in Addis Ababa, the Council of
Ministers® of the Organization prepared an agreed-upon text based on the
Lagos Charter. Out of these documents emerged the Charter of the Or-
ganization of African Unity (OAU). While the new Organization included
a provision for a “Defense Commission”, a concession to the Casablanca
Bloc who desired an African High Command military component, the de-
sire of Ghana’s Kwame Nkrumah for a Pan-Africanist political union was
rejected.?

III. THE PURPOSES AND STRUCTURES OF THE OAU

A. The Purposes and Principles

Consisting of a preamble and forty-three articles, the Charter articu-
lates the principles and the structure of the OAU. The central aims of the
Organization as presented in the preamble are: a) self-determination®s; b)

21. Cervenka, supra note 13 at 2-3.

22. This renowed scholar, source of some of the critical appraisal in this article, has retained
a privilege of anonymity to avoid any possible negative imputations or diplomatic embarrass-
ment to the OAU, the scholar’s home country or the scholar. Hereinafter, this scholar will be
referred to as “AKS”. My interview with this scholar occurred at scholar’s residence, June 26,
1982.

23, Id

24. The Council of Ministers, with the Conference of the Heads of State and Government,
the General Secretariat and the Commission on Mediation, Conciliation and Arbitration were
the main component parts of the OAU. See infra at C.1. for discussion.

25. The organization decided on the acronym OAU to avoid confusion with the OAS (Or-
ganization of American States); this decision required the rejection of the alternative name of
Organization of African States. Elias, supra note 12 at 123-124.

26. The principle of self-determination may be read to conflict with the principle of territo-
rial integrity in the African context, especially if this latter is understood as accepting the bounda-
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devotion to freedom, equality, justice and dignity; c¢) development of Afri-
can national resources; d) promotion of understanding and cooperation
through supranational unity; €) peace and security; f) independence; g) sov-
ereignty, territorial integrity, anticolonialism; h) and support of the Charter
of the United Nations and Universal Declaration of Human Rights. Fur-
ther, Article II re-affirms the objectives of inalienable independent exist-
ence, dispute settlement through mediation or arbitration, non-alignment,
condemnation of political assassination and subversive activities.?’ In es-
tablishing the OAU, the member nations included all independent nations
on the African continent, Madagascar?® and the islands surrounding
Africa.?®

The principles articulated in the Preamble and in Articles II and III of
the Charter indicate the very authentic concerns and genuine problems fac-
ing member nations and the OAU at the time of its formation: recent polit-
ical assassinations and coups d’etat, border disputes and fears of territorial
encroachment by larger states or by the OAU itself, and continuing puta-
tive subversive activities by some member states. Hence, the principles
embody not just high-sounding phrases but actual attempts to provide so-
lutions to states’ problems. Non-interference in the internal affairs of
member states and political non-alignment both were practical policies to
avoid the conflict and entanglement which could only retard the peace of
the Continent. While a member nation could accept aid from either side in
the Cold War, the principle of non-interference could only yield to the su-
perior objective of African liberation through fighting against neo-
colonialism.3°

Consistent with the principles and purposes recognized in the Charter,
AKS has observed that the OAU has made important contributions in the
struggle against racism and colonialism. While it did not succeed in every

ries as inherited from the colonial past at the time of independence. If, however, self-
determination recognizes only the fight of extant African nations (thus allowing liberation move-
ments to continue in their struggle but not endorsing internecine warfare within independent
African nations), the conflict among the principles dissipates.

Much of the struggle for independence has occurred aided by the Committee for Liberation,
created in 1963. See Cervenka, supra note 13 at 45-63.

For a particularly interesting case of self-determination, see W. Michael Reisman, The Case
of Western Somaliland: An International Legal Perspective Horn OF AFrIca 13, 15 and espe-
cially text at n. 10, 19 er seq., (July-September 1978).

27. Elias at 122; Boutros-Boutros-Ghali, The Addis Ababa Charter 546 INT'L CONCILIATION
53-55 (1964) [hereinafter cited as Boutros- Ghalx] For the text of the Charter, see 58 A.J.LL. 873
(1964).

28. While the President of Madagascar (Malagasy) had insisted on the explicit inclusion of
his country in the earlier name, this reference was not considered necessary by the Addis Ababa
Conference; furthermore, the eligibility specification in Art. I, Sec. 2 particularly specified
Madagascar.

29. Boutros-Ghali, supra note 27 at 54.

30. Elias, supra note 12 at 127-28; Boutros-Ghali, supra note 27 at 53-55. From the perspec-
tive of AKS, the Afro-Asian coalition continues as a direct possibility in international politics.
Asian leaders played an important role in the early period of the African independence move-
ment by fostering the non-aligned movement. While the African leaders at the Bandung Confer-
ence were predominantly young, the Asian leaders (e.g., Nehru, Sukarno) were not. Most would
eventually disappear through age or by putsch. According to AKS, the African leaders are in the
vanguard of the non-aligned nations, although the Latin Americans have made significant leader-
ship contributions in some areas (e.g., the Law of the Sea). AKS, supra note 22. See also
Cervenka, supra note 13 at 156 et seq. (Ch. IX: The OAU and the Afro-Arab Relations).
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effort to eradicate these powerful forces, no African state has dared to pub-
licly oppose OAU resolutions on these subjects. The OAU has also in-
creased the bargaining power of the African states at the UN and in other
international organizations. After a decision has been taken on an issue by
the OAU heads of state or ministers, the African group at the UN and
elsewhere is entitled to represent and defend the interests of all African
states. AKS was assured that the OAU would continue its long-term strug-
gle for African liberation. AKS has argued that the nationalists’ struggle
against the colonialists has been successful and the results positive. Nation-
alists, unfortunately, have also triumphed over the regionalists. In the bat-
tle between the nationalists and the imperialists, there remains some
questions as to the final outcome; but as the end of the century approaches,
the last remaining bastions of international imperialism in Africa (South
Africa and the Portuguese colonies) either have fallen or are in decline.

According to AKS, in the early years of the organization, differences
among African states in their views toward Europe were due primarily to
the means by which they arrived at independence. Those who negotiated
their independence with the colonial power thought they should cooperate,
while states such as Algeria reasoned that the colonial power had been
forced to accept independence but would never accept the improvement of
~ the economic situation within the country. Naturally, there was a great
deal of debate among the newly independent African states on this issue.
As evidenced by the association of various African nations, the debate re-
mains unresolved.>

B. Members’ Rights and Obligations

OAU member-nations have “equal rights and equal duties”, according
to Article V of the Charter.3> However, the duty of budgetary support is
tied to member-assessments of the United Nations; this support obligation
in turn is based on “capacity to pay” under a formula which computes an
assessment based on comparative national income with “comparative in-
come per head of population”; “temporary dislocation of national econo-
mies” after WWII; and, ability to procure foreign currency factored in as
additional considerations.>® Unlike the United Nations, the OAU does not
have any penalty provision for delinquent members.>* Perhaps this ap-
proach suggests an African orientation that participation is to be more
highly regarded than currency of support obligations—especially where the
latter is beyond the capability of any particular nation.

Membership in the OAU is proffered after a nation notifies the Secre-
tary General of its intention to join and receives an affirmative simple ma-

31. AKS, supra note 22,

32. Elias, supra note 12, at 19; Boutros-Ghali, supra note 27 at 55.

33. Caution is taken within the OAU to avoid undue pressure by increased payment obliga-
tions; likewise, there is concern for those wishing to decrease obligations. Elias, supra note 12, at
130. See also Organization of African Unity, Council of Ministers—Declaration and Resolutions
adopted at the Thirty-seventh Ordinary Session, Nairobi (June 15-26, 1981) (CM/Res. 903 (XXX-
VII at 89) on new proposals for assessments.

34. The UN General Assembly may deny the vote to a member state delinquent (to a large
degree) in its assessment payments; it may also waive this voting requirement in some special
circumstances. Elias, supra note 12 at 131.
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jority vote communicated by a present member of the OAU to the
Secretary-General.®> Termination of OAU membership occurs when a
member-nation gives written notice to the Secretary-General and allows it
to remain current for one year; the one year lapse allows time for the ad-
justment of outstanding obligations between the organization and the
member®. No doubt it also allows for pressure to be brought upon the
terminating member-state by the OAU or its champions.

A knowledgeable source has observed that while the Addis Ababa
and early meetings of the OAU failed to achieve African unity, the OAU
succeeded in establishing norms of conduct for new African states; these
norms (equality of all states on the continent; non-interference, respect for
state sovereignty and territorial integrity; condemnation of subversive ac-
tivity upon other states) are those shared by the United Nations. Consider-
ing the fact that there were no commonly accepted rules of state conduct
on the continent in 1960, the establishment of norms at the Addis Ababa
meeting in 1963 was a major accomplishment. AKS has noted further that
the OAU Charter should be regarded as a “minimum interpretation” of
what African leaders hope to establish in the way of unity. The OAU is not
a supranational organization; under Atrticle II, its mission is restricted to
coordination and harmonization of the policies of member states. More
nearly an inter-ministerial conference than an organization with some con-
trol over member nations, the OAU is in an advisory and recommendatory
position.?’

C. The Organizational Structure of the OAU
1. The Assembly of Heads of State and Government

Of the four principal organs of the OAU, the Assembly of Heads of
State and Government (hereinafter “the Assembly”) is the supreme one.
The purpose of the Assembly is to coordinate and harmonize OAU policy;
to this end, the Assembly may review the structure and functioning of the
other organs and specialized agencies. Mandated to meet annually, the As-
sembly may meet in extraordinary session upon a two-thirds majority ap-
proval of members. For regular business a quorum of two-thirds of the
members is required. Decisions are made by a two-thirds majority vote,
with each member state having one vote; however, procedural matters are
decided by simple majority, with a simple majority required to determine
whether a matter is procedural. Further, Article XI provides that the As-
sembly determine its own rules of procedure.®®

2. The Council of Ministers

The Council of Ministers of the OAU is composed of ministers desig-
nated by member states, whether or not these ministers had ranks in their
governments of Foreign Minister or Ambassador. Designated to meet at

35. Id

36. Id. at 131-32; see Article 32 of the OAU Charter.

37. AKS, supra note 22. The Addis Ababa Conference occured in 1963. See Organization
of African Unity, Resolutions adopted by the First Conference of Independent African Heads of
State and Government 10 (1963).

38. Elias, supra note 12 at 134-35.
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least twice a year to conduct the general business of the OAU and to pre-
pare for the annual meeting of the Assembly of Heads of State and Gov-
ernment, the Council may meet in extraordinary session upon two-thirds
majority approval of such a meeting request. The Council functions to im-
plement the decisions of the Assembly and is responsible to the Assembly.
The Council also considers and approves regulations for the Specialized
Commissions® and the OAU budget prepared by the Secretary General®°.
A quorum of two-thirds is required for Council meetings, at which each
member has one vote with the adoption of resolutions requiring a simple
majority of all Council members. The Rules of Procedure devised by and
for the Council of Ministers indicates a type of parliamentary order similar
to Robert’s Rules of Order.*! That a simple majority vote requirement for
resolution approval in the Council is contrasted to the two-thirds vote re-
quirement for decision in the Assembly reflects the role of the Council as
an advisory body to the Assembly which alone is empowered to make final
decisions “for which a greater degree of agreement is always desirable”.
AKS suggests that the two-thirds majority requirement for Assembly reso-
lutions accounts for their “moderate, compromise nature”. In any case, the
Council has been accorded large power not only in preparing agenda for
Assembly meetings but also in making policy recommendations which are
typically approved by the Assembly.*?

As with the quorum and super-majority decision-making require-
ments, an “African orientation”** is also specified as reflected in the funda-
mental and inherent democratic operating procedures of the Council of
Ministers. The practice of rotation of officers until all representative minis-
ters have had a chance to serve and the substitution of Vice Chairman and
Rapporteur in the absence of the chairman reflect this orientation.*> This
apparent democratic orientation is to be contrasted with the perception of
a knowledgeable source that African leaders are generally autocratic —
structuring both their governments and OAU representative delegations as
envoy relationships only, reserving to themselves all power and decision-
making authority.*®

3. The Secretariat

The General Secretariat, the first head of which was Diallo Telli
(Guinea), is responsible, inter alia, for the preparation and submission of
an annual budget of the OAU to the Assembly, for the calling of extraordi-
nary session meetings, and for the receipt of notification of other OAU
members of the intention of any state to accede to the Charter or of a
request to amend it. The Administrative Secretary-General who directs

39. Discussion of the Specialized Commissions appears infra at nn, 67 & 68 and accompany-
ing text.

40. Duties of the Secretary-General are discussed infra at nn.47 and accompanying text.

41. Elias at 136-38.

42. Id. at 136.

43. Id. at 142.

44. For a discussion of an African orientation, see infra at n.118 and following and text
thereat.

45. See id. at 137.

46. AKS supra note 22,
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the Secretariat and holds office for a term of four years is aided by four
Assistant Secretaries-General.*’ The concern was on the role of the Ad-
ministrative Secretary-General was whether the officer was to play a polit-
ical and diplomatic role or a purely administrative one. Some members
regarded the role assumed by the United Nations Secretary-General, Dag
Hammerskjold, as a “dangerous precedent”. However, the OAU Charter
describes with care and caution the function of the administrative Secre-
tary-General and stresses the “absolute neutrality” of both him and his
staff.*® Between the administrative and political options, OAU members
definitely preferred the former, as indicated by Article XVI of the Charter.
This neutrality requirement was mandated for the added reason that mem-
ber states wanted non-interference in their internal affairs through subven-
tion of the Secretariat by other member states.*

In 1977, the General Secretariat had 350 staff members in several cate-
gories of assistance to the Administrative Secretary-General, including
political and professional officers, technical, general services and locally re-
cruited staff members.®® Directly responsible to the Council of Ministers,
the Administrative Secretary-General in 1977 controlled a budget of
United States $10 million. His duties include: a) directing the activities of
the General Secretariat; b) preparing agenda for the Council and Assem-
bly; c) establishing [or abolishing] such offices and technical apparatus as
necessary to the goals of the General Secretariat, subject to the approval of
the Council or Assembly in accordance with Charter requirements.>

The Secretary-General, not made an ex-officio member of the Council,
Assembly, Specialized Commissions or the Commission on Conciliation,
Mediation and Arbitration?, may be excluded from any of these organs.
The Administrative Secretary-General was so excluded from the 14th Ses-
sion of the Council in 1970 in Addis Ababa. At the meeting, the Council
recommended that no recruiting or upgrading of the staff of the General
Secretariat should occur without approval of the Council. While Diallo
Telli%? protested this ruling, the Assembly overruled his objection and es-
tablished an advisory Recruitment Board within the Secretariat to advise
on job applications; the recommendations of the Board have been “invaria-

47. Elias, supra note 12 at 141-42; Cervenka, supra note 13 at 27. For a detailed account of
the uneasy choice of Secretary-General, see Cervenka’s description of the political complications
and negotiations attendant upon the appointment of Diallo Telli as the head of the OAU.
Cervenka at 30 et seq. Diallo Telli, more a diplomat than a politician, was the most renowned
Secretary-General to date of the OAU, according to AKS, supra note 22. Noting that Telli had
originally been designated as the Officer-in-Charge of the Secretariat when it was originally
formed until a Secretary-General could be appointed, Boutros-Ghali (Secretary-General of the
UN and commentator on the OAU)notes both “procedural complications” and “political objec-
tions” from the Brazzaville Bloc as attendant upon this choice. See Boutros-Ghali, supra note 27.

48. Cervenka, supra note 13 at 27; see also the OAU Charter, Article XVIL

49. Boutros-Ghali, supra note 27 at 44; Cervenka, supra note 13 at 27.

50. Cervenka, supra note 13 at 27-28.

51. Id. at 28. Actually, the current head of the OAU (then Chairman of the Assembly) has
exercised this last function. /d.

52. Discussion of the Commission on Conciliation, Mediation and Arbitration appears infra
at n.62 and accompanying text.

53. On Diallo Telli, see supra note 47 and text thereat.
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bly accepted”, thus avoiding bad feeling with the General Secretariat be-
cause of this issue.>

The General Secretariat has a number of specialized sub-bureaus for
the furtherance of its function. The OAU Bureau in New York coordinates
African nations in the UN and attempts to implement OAU resolutions at
the UN. In addition, the OAU staff in New York indicated that part of
what it perceives as its function is to acquaint “Black Americans” with the
nature and goals of the OAU. OAU has begun in the last several years to
interface with major Black political organizations, viz., the NAACP, Tran-
safrica and the Black Caucus, which organizations have sent observers to
recent OAU sessions.>® The OAU Bureau in Geneva is responsible for in-
terfacing with the UN and other international offices in Geneva and for
pursuing implementation of OAU regulations and views—especially on
decolonization and apartheid—with these organizations. Also, the Execu-
tive Secretariat of the OAU Scientific, Technical and Research Commission
in Lagos directs technical bureaus at other loci in Africa including those
responsible for disease prevention, pest evaluation and control, and soil
quality maintenance. The Bureau for the Placement and Education of Af-
rican Refugees (BPEAR) attempts to resolve the legal, social and eco-
nomic problems of refugees which preclude their resettlement in their
homelands.>® The Secretariat also interacts and cooperates closely with the
U.N. Economic Commission on Africa, the African Development Bank,
the All-African Trade Union, the Pan-African News Agency, and through
its Inter-Africa Bureau of Languages, with international linguistic organs.>”

Another area of vital concern is the pool from which OAU representa-
tives are drawn. OAU officials are on “secondment”, which means they are
subject to recall by their government at any time. Some states have no
representative within the OAU because their nations do not have sufficient
trained personnel to release for official international service.”® In person-
nel matters, much of the criticism of the OAU is centered on the General
Secretariat. One important area of contention which member states have
attempted to address is that Secretariat staff members are encouraged to
advance their national interests above those of the OAU.>* Perhaps the
most important criticism is that of the first Administrative Secretary-Gen-
eral regarding dues payment of member states.®® When the report on dues
was made public in 1968 for the first time, only half the members had made
their contributions in full. In an editorial admonishing delinquent mem-
bers for failure to live up to their political commitments, The New Nigerian
warned that “by paying lip service to the organization and refusing to pay
dues, member nations are making non-sense of the whole organization.”¢!

54. Id. at 28-29.

55. My interview with staff members occurred at the office of the OAU in New York, 211
East 43rd Street on July 1, 1982, In 1982, the office had limited facilities; now they are in a new
building with complete library accommodations.

56. The work of the BPEAR is discussed infra at 83.

57. Cervenka, supra note 13 at 35.

58. Id. at 30.

59. Id.

60. Id. at 31, see also text at n.34.

61. Id. at 197, n.123.
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4. The Commission on Conciliation, Mediation and Arbitration

The Commission on Conciliation, Mediation and Arbitration, one of
the four main organs of the OAU (also called the Council for the Peaceful
Settlement of Disputes), attempts to settle disputes among African nations
by peaceful means. As provided by Article XIX of the Charter, the com-
position and conditions of service are defined by a special Protocol incor-
porated upon its drafting and approval by the Assembly as if an inherent
part of the original Charter. The centrality of the work of this commission
is indicated by the number of territorial and boundary disputes among Af-
rican nations.’? This commission helps to avoid “fratricidal wars” and in-
terstate polemical battles”.5?

Relative to the Commission’s function of resolving disputes, AKS
claims for the OAU some of the credit for dispute-resolution—despite the
fact that the OAU’s institutionalized mechanism has been used only once
for such resolution.®* Using selected components of the Assembly of
Heads of State, certain renowned and mutually trusted leaders (Selassie,
Amin, Nkrumah, Bokassa), has often been the practice of the OAU rather
than submit their important disputes to an institutionalized mechanism,
even one of their own creation. AKS has indicated this as an alternative
device for settling disagreements. The contending states feel that they have
too much at stake to trust some unknown mechanism. Further, AKS sug-
gests that the recognition by the OAU of the territorial borders as inherited
from the colonial era will downplay the tensions and conflicts likely to re-
sult if tribal or ethnic groups attempted to reintegrate themselves, super-
seding colonially-inherited boundaries. If there is some conflict,
negotiation and conciliation are recommended for resolution. While medi-
ation is often successfully used, so far arbitration has not been used (for the
reason of reluctance of states to risk so much on an unsure outcome). In
the middle 1970’s, states began to be impatient with the recurrent border
problems, often demanding more permanent solutions. Occasionally, hos-
tilities have erupted over these matters.®

The OAU Charter is silent on the relative power of resolutions of
these various organs (e.g., the Committee for Peaceful Settlement of Dis-
putes and the Committee for Liberation) regarding member states. While
the objectives and principles of the OAU are precisely defined and the or-
gans are perfectly described in the OAU Charter, no link is established
between the objectives and the organs.®

S. The Specialized Commissions

The Specialized Commissions exemplify further the fundamental val-
ues (means) and expectations of the African leaders in their formation of
the OAU. Where these leaders were concerned about special problems,
they created institutions designed to address these special needs. The Spe-
cialized Commissions as provided for in Article XX of the Charter may be

62. Elias at 143-44; Boutros-Ghali at 44-45. See also Cukwurah, supra note 18.
63. The OAU in Action, supra, at 10.

64. AKS; Cervenka at 64 (text at n.1) and at 201, n.1.

65. Id.

66. Id.
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established as necessary by the Assembly of Heads of State and Govern-
ment. Five Specialized Commissions were established by the Charter: the
Economic and Social Commission; the Educational and Cultural Commis-
sion; the Health, Sanitation and Nutrition Commission; the Defense Com-
mission; and the Scientific, Technical and Research Commission.®’ In the
following year, the Organization felt that two more base values were left
without agencies to pursue their development hence, two commissions
were created in response thereto: the Commission of African Jurists and
the Transport and Communication Commission.®®

Taking the UN specialized agencies as a model, the founding fathers
of OAU wished to create their own instruments for promoting inter-Af-
rica cooperation in the economic, social, cultural, educational, scientific
technical, health and related fields. . . .

[However, i]n UN practice, specialized commissions or committees
operate within the framework of the UN and are subject to the overall
responsibility of that organization whereas the Specialized Agencies are
virtually autonomous organizations operating under separate
constitutions.®®

Because there were special UN organs designed to operate in the same
spheres with reference to the same subject matter as the OAU Specialized
Commissions, and since the UN organizations were accustomed to virtual
monopoly in their areas of influence, there developed tensions and clashes
of interest between these agencies. Although the insider African viewpoint
was proffered by the OAU Commissions, according to Cervenka, the UN
insisted on operation on its own terms. For example, when a “system of
communication, a payment union, and close coordination of national devel-
opment plans” was proposed in the best interests of Pan-African develop-
ment, rather than support of these proposals which came from
representatives of the indigenous people, claims of intellectual bailiwick
were demarcated.”® Similarly, rivalry resulted with the Food & Agricul-
tural Organization and the World Health Organization when the Health,
Sanitation and Nutrition Commission proposed the establishment within
the OAU Secretariat of a Public Health Division and a Bureau of Docu-
mentation and Information on public health matters to coordinate statis-
tics, health legislation and education of medical personnel. The proposals
to create an Inter-African News Agency to disseminate impartial news
about Africa and to form an African Studies Institute as part of a Pan-
African University died aborning because of conflict between the Educa-
tional and Cultural Commission in conjunction with the Scientific and Re-
search Commission in opposition to UNESCO.” Providing no match for
the better-financed United Nations organs, the Specialized Commissions

67. The Scientific, Technical and Research Commission subsumed the nascent Commission
for Technical Cooperation in African South of the Sahara (CCTA) which was begun in 1954,
headquartered in London with no African participation. Ajomo, supra note 18.

68. Cervenka, supra note 13 at 36.

69. Id. at 36 and 197, n.16.

70. Id. at 36. See also Berhanykun Andemicael, The OAU and the UN (1976); Peaceful Settle-
ment of Disputes among African States: Roles of the United Nations and the Organization of
African Unity (1973) (both available at the UNITAR Office, United Nations).

71. Cervenka, supra note 13 at 66-67; 198, nn.17-20.



NATIONAL BLACK LAW JOURNAL 107

were re-organized in 1966 into three main commissions’ which still did not
produce the value expectations which the OAU leaders had in creating
them. Eventually, the OAU found more success in beginning to achieve
the outcomes they desired by holding special-function conferences of Afri-
can ministers devoted to a particular project or problem (ie., trade, fi-
nance, or disease).” During the reorganization, the Commission of Jurists
again became a non-OAU organ; the OAU established its own Legal Com-
mission which again furthered OAU’s value demands of decolonization and
the elimination of apartheid in its Declaration on the Activities of Merce-
naries in Africa, the Declaration of the Law of the Sea and the Draft Con-
vention on Extradition.”* Perhaps the sterling achievement using the
special-function conference mode of development is the outgrowth of the
African Ministerial Conference on Trade, Development and Monetary
Problems in May 1973 at Abidjan: from this meeting there emerged an
“African Declaration on Cooperation, Development and Economic Inter-
dependence”, incorporating the prorogated economic proposals from ten
years earlier which were later endorsed in the Tenth Anniversary Summit
Conference of the OAU.”

6. The Defense Commission

The objectives of the Defense Commission are “to protect the member
states of the OAU from aggression (South Africa and Portugal” being re-
garded as potential aggressors), and to support liberation movements en-
gaged in armed struggle”.”” The creation of the Defense Commission was
in part a recognition of the cogency of the argument that Africa needed a
centralized institution (an “African High Command” as Nkrumah’® viewed
it)'to see to its common defense and in part a recognition of the rightness
of Nkrumah’s agreement that a continental union would be the best form
such an institution could take. To allay whatever misgivings which member
states might have about the intentions of a Defense Commission as to in-
tervention in a state’s internal affairs, supporters of the idea of an African
High Command sought to give assurances that only the duly-constituted
government could bring in the Command’s forces; that even in that situa-
tion, the conditions for the use of the armed forces of the Command wou